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PREFACE 


This sans of Decisions of the Depactnent of the Interior 
covers the period from January 1, 1977 to December 31, 1977. It 
includes the most important administrative decisions and legal. 
opinions that were rendered by © officials of the Department during 
the period. | 
~The Honorable . Cecil D. Andrus) served as. Secretary of the. 
Interior during the period covered by this volume; Mr. James A. 
Joseph, served as Under Secretary; Ms. Joan Davenport, Messrs. 
Robert Herbst, Guy Martin, Larry Meierotto, Forrest Girard 
served as Assistant Secretaries of the Interior; Mr. Leo Krulitz, 
served as Solicitor. Messrs. James R. Richards and David B. 
Graham served as Director, Office of Hearings and Appeals. 

This volume will be cited within the Department of the Interior 


as “841. D.” . 


Seeretary of the Interior. 


a. 


CONTENTS 


Preface __-__.--- ne ee pyaar piesiie cheats Sais adeeb Mons SAG Ase tnd II 
 ‘Brrata ...._--__-__-_ ah alee ye eee Caer ee IV 
Table of Decisions ee iS Lita AN hea ee fh SNS ele Ce ene ae eee V 

Table of Opinions Reported _-.--_--.- RAL a see ieee ae VII 

Chronological Table of Decisions and Opinions Reported -.----2--.---- IX 

Numerical Table of Decisions and Opinions Reported _......._..--.--- XIII © 


_ Table of Suits for Judicial Review of Published Departmental Decisions_ XVII 
Cumulative Index To Suits for Judicial Review of Departmental De- 


cisions... ee eee ee eee ene Fe AEA Ven eee MUN TC XXIII 
Table-Of (Cases: Cedi cco ont iol sh eeahwedleeeed XLIX © 
Table of Overruled and Modified Cases __........-_---.-- Caco ac _ LXXXIII 
Table of Statutes Cited: | 7 

(A) Acts: of Congress __..__.._...- PRGA SA eRe eter ot nn eee: CIII 

(B) Revised Statutes -.__.._-_-._.------2- eee beth fiche tt CXV 

_(C) United States Code Stet a gaa pat Solan Metal cane yg Jeng eae CXVI 
Executive Orders enon rE Scie a ae be ahaa eee ass: ORL 
Treaties a Te a Oe te bia eh Serene hy lt teat Na CXIX 
Departmental Orders and Regulations Cited _........-----..---+--- CXXI 
Decisions and Opinions of the Interior Department saat acs ectatia ts partner oes 1 
Index-Digest 


ut : 


ERRATA: 


Page 
Page 
Page 
Page 
Page 


Page 
Page 
Page 


Page 
Page 


Page 


Page 
Page 


Page 


| Page 


Page 


. Page 
Page 


Page 


- Page 


Page 


Page 
Page 
Page 


Page 


IV 


3—Footnote 4, line 8, correct date of Act to read Aug. 1 5, 1894. 
30—Footnote 106, line 2, correct. 48 U.S.C. § 671 to § 617. 
386—Footnote 124, line 7, correct date of Act to read, Feb. 19, 1891. 
46—Footnote 164, line 1, correct date of Act to read, Feb. 8, 1887. 
49—Left col., par. 4, line 2, correct Act to read 1894. Footnote 176, 

line 6, correct vol. to read 229 U.S. 498. 
84-Right col., line 7, correct legal cite to read Quechan Tribe 2 v, Rowe. 
85—Left col., line 18 correct citation edition date to read 1918. 
94—Left col., par, 1, line 19 legal citation of Iverson, edition date 
- should read 1975. | 7 
126—Right col., line 7, correct edition ‘idte for Reliable to (1 971): 


(145—Left col., per 2. line 3, correct date of Materials ace to J uly 31, 


1947. 


‘174—Left col., line 12, correct spelling Comission: 7 
190—-Left col., line 17, correct citation to read DuPuy Ve pian: 
204—Right col., par. 2, line 4 from bottom of page, Regulation should 


read 30 CFR 100.5. 
210—Left col., par. 1, line 5 Morrect phrase is read, filed an ee, to 


SOCCO’s. 


 238—Left col., line 24 legal citation should read 587 F.2d 780. 


248—Left col., par. 2, line 26, correct 48 U.S.C. to CFR. 

305—Left col., line 7, correct legal citation title to Iversen. 

450—Left col., line 3 correct to read § 261 (sodium). 

453—Left col., lines 11 & 12 legal citation title alapelled: should read 
United States v. Winegar, 

468—-Footnote 2, correct citation to read, Zeigler ‘Coal Co., 7 BMA. 

| 280, 84 I.D. 127, 1977-1978 OSHD par. 21,676. 

555—Footnote 91, line 5, correct Act to read 90 Stat. 2641, | 

914—Right col., par. A, line 10, legal citation should read (43 Stat. 244). 

938—Left col., par. 2, line 19, correct citation IBCA No. to 699-2-68. 

980-—Footnote 19, line 9 Citation should read Grunley-Walsh Construc- | 
tion, Co., Inc. Delete v. United States. 


1024—-Left col., bottom of page, line 3, legal citation should read 214 


Ct. Cl. 607 (July 8, 1977), 558 F.2d 985. 
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‘CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW 
OF DEPARTMENTAL DECISIONS PUBLISHED _ 
_- IN INTERIOR DECISIONS 7 


_ The table below sets out in alphabetical order, arranged accord- 


' ing to the last name of the first party named in the Department’s _ 


decision, all the departmental decisions published in the Interior | 


Decisions, beginning with volume 61, judicial review of which was © | 


- sought by one of the parties concerned. The name of. the action is 
. listed as it appears on the court docket in each court. Where the - 


decision of the court has. been published, the citation is given, if 
not, the docket number and date of final action taken by the court 
is set out. If the court issued an opinion in a nonreported case, that 
— fact is indicated ; otherwise no opinion was written: Unless other- - 
wise indicated, all suits were commenced in the United States Dis- _ 

- trict Court for the District of Columbia and, if appealed, were ap- __ 
pealed to the United States Court of Appeals for the District of 


- Columbia Circuit. Finally, if judicial review resulted in a further — 


- departmental decision, the departmental decision is cited. Actions 


‘shown are those taken prior to une end of the year cores BY aves, 7 . 


volume. 


- Adler Coasilbiion Co., 67 LD. 21 (1960) (Reconsideration) _ . 
Adler Construction Co. Vv. U.S. ‘Cong. 10-60. Dismissed, 423 F. 24 1362 


(1970) ; rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 oO a 


: _ rehearing denied, 401 U.S. 949 Chae 


+ Adler Construction Co. -v. US.,, Cong: 5-10. Trial Catan senor; ac- 
. cepting & approving the stipulated agreement filed Sept. 11, 1972. 


Administrative Appeal of Ruth Pinto Lewis v. Superintendent of 
_ the Eastern Navajo Agency, 4 IBIA 147 ; 82 1 D. 521 (1975) - 


: Ruth Pinto Lewis, Individually & as. the Administratric of the Estate of 7 
Ignacio Pinto v. Thomas S. Kleppe, Secretary of the Interior, &U.S., Civil. 
No. CIV-76-223 M, D. N. M. Judgment for pun: July oe ae no 
appeal. | . | | _ 


Estate of John d. Akers, 1 IBIA 8; 77 LD. 268 (1970) 


Dolly Cusker Akers v. The Dept. of the Interior, Civil No. 907, D. M ae anes 


- Judgment for defendant, Sept. 17, 1971; order staying execution of judg- 

ment for 30 days issued Oct. 15, 1971; appeal dismissed for lack of prose-— 
_ -eution, May 3, 1972; oo oa reinstated, June 29, 1972; aff’d., ae F, ad 440 a 

(9th Cir, ee | | 


XxX 


XXIV SUITS FOR JUDICIAL REVIEW 
State of Alaska, Andrew Kalerak, It, 73 I. D.1 (1968) 


Andrew J. Kalerak, Jr., ef al. Vv. ‘Stewart LL. Udall, Civil No. A-235-66, 
D. Alas. Judgment for plaintiff, Oct. 20, 1966; rev'd, (3896 F. 2d 746 (9th 
Cir. 1968) ; cert. den., 393 U.S. 1118 (1969). | - 
Allied Contractors, Inc., 68 1.D. 145 (1961) | 
Allied Contractors, Inc. v. U. S., Ct. Cl. No. 168-64. ‘Stipulation of settle- 
ment filed March 8, 1967; compromised. 
American Coal Co., 84 L D. 394 (1977) 


American Coal Co. Vv. Department of the Interior, No. 77-1604, United 
States Ct. of Appeals, sie Cir. Dismissed on motion of Petitioner, Nov. 23, 
1977... sth 3 

Armco Steel Corp., 84 1, D. 454 (1977 yo 
| United Mine. Workere of America v. Cecil D. Aiea No. 77-1839, 
9 | United States Ct. of Appeals, D. C. Cir. ‘Suit pending. 

. Leslie N. Boker, et al., A-28454 (Oct. 26, oy On reconsidera- 
tion Autrice GC: Copeland, 69 I. D. 1 (1962)... | 

Autrice. Copeland Freeman v. Stewart LE. Udall, Civil No. 1578, D. rer 


eadenart for defendant, Sept. 8, 1963 Een: aff’d., 336 F. 2d 706 -. 
(9th Cir. 1964) ; no petition. os - , 


| Phil Baker, 84.1.D. 877 (1977) | oe ae. 
- Phil Baker v. Department of the Interior, No. ie 1973, United States 

| Ct. of Appeals, D.C. Cir. Suit pending. ast | 

: Maz: Barash, The Texas Co., 63 LD. 51 (1956) 


Maz Barash ve Douglas McKay, . Civil No. 939-56. Jadement for i 7 
fendant, June 18, 1957; rev'd. & remanded, 256. F. 2d 714 (1958); judg- 
ment for plaintiff, Dee. 18, 1958. i claret cape ee I.D. 11 ny . 

no petition. | 


, Barnard-Curtiss Co., 64 I. D. 312 (1957 ): 65 i D. 49 (1988) 


‘Barnard-Curtiss Co. v. US, Ct. Cl. No. 491-69. Sudgment for eene, : 
301 F.2d 909 (1962). 


| Eugenia Bate, 69 LD. 280 (1962) 


Katherine 8. Foster &. Brook H. Diweas Iv. Staak L. Udall, Civil 
No. 5258, D. N.M. Judgment for defendant, Jan. 8, 1964; rev'd. 335 F.2d 
828 (10th Cir. 1964) ; ‘No petition. - =" 


4 Robert L. Beery, et al., 25 IBLA 287; 88 LD. 249 (1976) | 


J. A. Steele, et al. v. Thomas S. Kleppe in his capacity as Secretary of | 
| . the Interior, & U.S.,-Civil No. C76-1840, N. D. Cal. Suit Pending. 
es Som Bergesen, 62 1.D..295: (1955) - 

- Reconsideration denied, IBCA-11 (Dec. 19, 1955) 


Sam Bergesen v. US. Civil. No.. 2044, D. Wash, Complaint dismissed 
= March 11, 1958; no appeal, | 3 


SUITS FOR JUDICIAL REVIEW XXV 


Bishop Coal Company, 82 I.D. 553 (197 ae 


William Bennett, Paul F. Goad & United Mine Workers Vv. Thomas S. 
Klepp Secretary of the Interior, No.. 75-2158, United States Ct. of 
Appeals, D.C. Cir. Suit pending. 


| BLM-A-045569, 70 I.D. 231 (1963) 


New York ee Natural Gas Com. vy. Stewart L. Udall, Civil No. 
— 2109-68. 


| Consolidated Gas Supiply Cie Vv. es Bi Udall, et al., Civil No. 
2109-63. Judgment for defendant, Sept. 20, 1965; Per curiam. - decision, 
aff’d., Apr. 28, 1966; no petition. | 


Melvin A. Brown, 69 I. D. 131 (1962) 


Melvin A. Brown v. Stewart L: Udall, Civil No. 3852-62. Fads went for 
defendant, Sept. 17, 1963; rev’d., 335 F, 2d. 706 eee ; no pee 


R. C. Buch, 78 LD. 140 (1968). 


R. C. Buch v: Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal, ‘Jade 
ment for plaintiff, 298 F. Supp. 381 (1969); rev'd, 449 F. 2d ou (9th Cir. 
1971) ; : judgment for. defendant, Mar. 10, 1972. : 


The California Co., 66 LD. 54 (1959) -. 


The California Co. v. Stewart L. Udall, Civil No. 980~ 59. Judginent for: 
defendant, 187. F. Supp. 445 (1960); aff’d., 296 F. 2d 384 (1961). 


In the Matter of Cameron Parish, Tinta Cameron Parish : 
Police Jury & Cameron Parish School Board, June 3, 1968 ap- 
pealed by Secretary July 5, 1968, 75 L.D. 289 ( 1968) - 


~ Cameron Parish Police Jury v: Stewart L. Udall, et al., Civil No. 14-206, , 
W.D. La. Judgment for plaintiff, 302. BF. Penns 689. ae order vacating 
prior order issued Nov. 5, 1969. 


Canterbury Coal Co., 88 ‘li D. 825 ( 1976) - 


Canterbury Coal Co. v. Thomas S. Rispeey, No, 16-2328. United States | 
Ct. of Appeals, 3d Cir. Aff’d, per curiam, June 15, 1977. | 


Carbon Fuel Co., 88 1.D. 89 (1976) 


‘United Mine. Workers of ‘America’ Ve Thomas S. Kleppe, No. 76-1208, - 
United States Ct. of Appeals, D. C. Cir. Suit ee Oe 


i: Carson Construction Co., 62 I.D. 422 (1955) 


Carson Construction Co. v. U.S., Ct. cL No. 487-59. 2. Tudament f for Sanne 
«tiff, Dec. 14, 1961; no appeal. 


7 Chargeability of Acreage Embraced in Oil and Gas ba Offers, | 


71 I.D. 387 (1964), Shell Oil Co., A-30575 (Oct. 31, 1966) 


Shell Ow Co. v..Udall, Civil No. 216-67. Stipulation of dismissal filed 
Aug. 19, 1968. ; 


| xxv “SUITS FOR. JUDICIAL ‘REVIEW © 


Chemi-Cote Perlite Corp. v. ‘Arthur C. W. Bowen, 72 I.D. “403. | 
(1965). | 


Binion qChemeGore Perlite No. 2 CA-Civ. 248, ‘evi, Ct. hes Decision 

against the Dept, by the lower court aff’d., 423 P, 2d 104 aie ) ;. rev’d., 
432 P. 2d 485 (1967). | , | 

Stephene. Clarkson, 72 L. D. 138 (1965) 


“Stephen H. Clarkson v. US., Cong. Ref, 5-68 Trial Commr’s. Pee 
. adverse to U. g, issued Dec. 16, 1970; Chief Commr’s. report concurring 

- with the Trial Commy’s. report issued Apr. 18, 1971, 85 Stat. 331, ane: 11, 
1971, enacted accepting the Chief Commy’ S. oe | 
Appeal of COAG, Inc., 81 LD. 700 (1974) 


~ COAC, Ine, v. US., Ct. Cl. No. 395-75. Suit pending. . 


Mrs. Tan Cohen, 701. D. 188 (1963) 
| Hannah and Abram Cohen v. US., Civil No. 8158, D. R, I. a 


Barney R: Colson, 70 I. D. 409 (1963) 


Barney R. Colson, et al. v. Stewart L. Udall, Civil No. 63-26-Civ.—Oc. 
M.D. Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; aff’d., 428 
F, 2d 1046 (5th Cir, 1970) ; cert. denied, 401 U. S. 911 (1971). 


| Columbian Carbon Co., Merwin B. Liss, 68 I. D. 166 (1956) 


Merwin EH. [iss v. Fred A. Seaton, Civil No, 3233-56. Judgment for de- 
fendant, Jan. 9, 1958; appeal dismissed for want of Deeseaney: Sept. 18, 
1958, D.C, Cir. No. 14,647. 


Appeal by ae Confederated Salish & Kootenai Tribes of the Flat- 

| head Reservation, in the Matter of the Enrollment of Mrs. 
 Blverna Y. Clairmont Baciarelli, T7 1.D.116 (1970) 

| Elverna Yevonne Clairmont Baciarelli v. Rogers C. B. M orton, Civil No. 


_C-70-2200~SC, D. Cal. Judgment for defendant, Aug. 27,1971; aff’d., 481 
_ F.2d 610 (9th Cir, 1973) ; no petition. 


Appeal of Continental Oil Co., 68 1.D. 337 (1961) 


Continental Oil Co. v: Stewart L. Udall, et al., Civil No. 366-62. Judg- 
ment for defendant, ADT, 29, 1966; aff’d., Feb. 10, 1967; cert, den., 389 | 
US. 839° (1967). | 


_ ‘Estate of Hubert Franklin Cook, 5 IBIA 42; 83 LD. 75 (1976) 


| Leroy v. & Roy H. J ohnson, M arlene Johnson Exendine & Ruth Johnson 
. Jones v. Thomas S. Kleppe, Secretary of the een Civil No. CIV~76- 
0862-E, Ww. D. Okla, Suit pending. - 


Airien C. Copeland, | 
See Leslie N. Baker et al. 


‘SUITS FOR SUDICIAL REVIEW - 7 XXVIL - 


| EB. L. Cord, Donald B. Wheeler, Edward D: Newnes, 80 LD. 301 | 7 ae 


(1973) © 


Edward D. Neuhoft & E. ms Cord v. Rogers C..B. Mortons. an | 
of. the Interior, Civil. No. R-2921,. D. Nev. ee Sept. (12, ee | 
f (opinion) ; appeal docketed, Nov. 14, 1975. , 


- Raita of Cosmo Construction Co., 73 I. D. 229° 3 (1966). 


Cosmo Construction Co., et al. v. U. O65 Ce Cl. ages Ct. opinion gets 


ease for trial onthe merits issued Mar. 19; 197 1, 


- Cowin & Co. Ine. , 831. D. 409 (1976) | 


United Mine Workers of America Vv. Thomas S. eae No. 76-1980, 6 
United States Ct. of Appeals, D. C. Cir, Suit. pending. | 


Estate of Jonah Crosby (Deceased. Wisconsin _ Winnebago _ 


allotted), 81 I. D. 279 (1974) 


Robert Price v.. Rogers C. B. Morton, Individually & in his official Ca~ 
pacity as Secretary of the Interior & his successors in office, et al., Civil 
No. 74—0-189, D. Neb. Remanded to. the mere any for further administra- 
tive action, Dec. 16, 1975... 


John. deArmas, Jr, PA. McKenna, 63 LD. 82 (1956) 


Patrick A. McKenna v. Clarence A. Davis; Civil No. 2125-56. Judgment 
for defendant, June 20, 1957; aff'd., 259 F.2d 780 (1958); cert. Ries 
358 U.S. 885 (1958). 


The Dredge Corp. ,, 64 LD. 368 (1957) ; 65 I.D. 3886 (1958) 


The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judgment 
for defendant, Sept. 9, 1964; aff’d., 362 F. 2d 889 (9th Cir. 1966); no 
petition. See alse, Dr edge Co. v. Husite Co., 369 P. 2d 676 (1962) ; cert. 
den., te U.S. 821 (1962). | | 


Kastern Associated Coal Corp., 82 1.D. 22 (1975) © 


International Union of United Mine Workers of America v. Rogers C. B. 
_ Morton, Secretary of the Interior, No. 75-1107, United States Ct. of 
Appeals D.C, Cir. Dismissed by. stipulation, Oct. 29, 1975. ; 


Eastern Associated Coal Corp., 821. D: 811 (1975) 


United Mine Workers of America v. Interior Board of Mine Operations 
Appeals, No. 75-1727, United States Ct. of Pope D. C. (Cir, Petition for 
Review withdrawn, J uly 28, 1975, | 


cee Associated Coal Corp., 82. I.D. 506 (1975), a econstiens 
. tion, 83 I.D, 425 (1976), Aff’d. en bane, 88 ees 695 cere) 7 


IBMA 152 (1976) 


United Mine Workers of America v. Ceeit D. ‘Andrus, ‘No. 71-1090, 
United States Ct. of soneeles D. C. Cir. vel dismissal, a . 197 te 
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Appeal of Eklutna, Inc., 1 ANCAB 165; 88 LD. 500 (1976) | 
' State of Alaska v. Alaska Native Claims arene Board, et al, Civil No. 
_AT6-236, D. Alas. Suit pending. - 


David H. Evans v. Ralph C. Little, “A-31044 (April 10, 1970), 1 
IBLA 269; 781. D. 47 (1971) 


David H. Evans v. Rogers C. B. Morton, Civil No, L141, D. Idaho. 
Order granting motion of Ralph C, Little for leave to intervene as a party 
defendant issued June 5, 1972. J Edement for defendants, J uly 27, 1973; 

 aff’d., Mar. 12, 1975; no. petition. 


‘John J. Farrelly, et al., 62 LD. 1 (1955) | | 
John J. Farrelly & The Fifty-One Oil Co. v. v. Douglas McKay, Civil No. | 
8087~55. Judgment for plaintiff, Oct. ul, 1955, no eee 

i. Jock Foster, 75 I. D. 81 (1968) | 


Gladys H. Foster, Hxecutrixz of the estate a ie Jack Foster v. Stewart L. 
Udall, Boyd L. Rasmussen, Civil No. 7611, D. N.M. ee for plaintiff, 
- June 2, 1969; no appeal. 
Franco Western Oil Co., et al., 65 I.D. 316, 427 (1958) — 


Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment for | 
plaintift, Aug. 2, 1960 (opinion); no appeal. 


See Safarik v. Udall, 304 F. 2d 944 (1962); cert. aenisd: 371 US. 901 
(1962). 
Gabbs Exploration Co., 67 I. D. 160 ( 1960) 


Gabbs Exploration Co. v. Stewart L, Udall, Civil No, 219-61. Judgment 
for defendant, Dec. 1, 1961; aff’d., 315 F. 2d 37 ey cert. den., 3875 
U.S. 822 (1963). 

Estate of Temens (Témens) Vivian Gardafee, 5 TIBIA 113; 88 LD. 
216 (1976) 


Confederated Tribes & Bands of the Yakima radi Nation v. Thomas 
S. Kleppe, Secretary of the Interior, & Hrwin Ray, Civil No. C-76~-200, 
E.D. Wash. Suit pending. | 


Stanley Garthofner, Duvall Bros., 67 1.D. 4 (1960) 
Stanley Garthofner v. Stewart L. Udall, Civil No. 4191-60. Judgment 
for plaintiff, Nov. 27, 1961; no appeal. 
Estate of Cet hauianan (Bert), 82 L D. 408 (197 5) 


Juanita Geikaunmah Mammedaty & Imogene Geikaunmah Carter Y. 
. Rogers C. B. Morton, Secretary of the Interior, Civil No. CIV 75—-1010-B, | 
— W.D. Okla. Judgment for defendant, 412. F. Supp. 288 (1978) ; no apes): 


General Excavating Co., 67.1. D. 344 (1960) 


_ General Excavating ( Co. v. OS. Ct. Cl. No. 170-62, Dismissed with | 
| ‘Prejudice Dec. 16, ‘19638. | | | , 


| SUITS FOR JUDICIAL REVIEW  XXIX 


"Nelson A. Gerttula, 64 LD. 225 (1957) 


| "Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60. a for 
defendant, June 20, 1961; motion for rehearing denied, ees 3, 1961; | 
aff’d., 309 F. 2d 658 (1962) ; no petition. 


Charles B. Gonsales, et al. Western Ou Fields, Ine. és et ie 69 I. D. 
236 (1962). oo a 
Pan Anerviton Petroleum Corp. & Charles B. Gonsales v. Sisiane L. 


Udall, Civil No. 5246, D. N.M. Judgment for defendant, June 4, 1964; 
aff’d., 852 F. 2d 82 (10th Cir. 1965) ; no peor: 2 & 


James C. Goodwin, 80. I. D.7 (1973) © 


James C. Goodwin v. Dale R. Andrus, State Dir. Bureau of Land Man- 
agement, Burton W. Silcock, Dir., Bureau of Land Management, & Rogers 
C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. Dis- 

- missed, Nov. 29, 1975 (opinion), appeal dismissed, Mar. 9, 1976. | 


Gulf Oil Corp., 69 I.D. 380 (1962) 


Southwestern Petroleum Corp. V. Sis E; Udall, Civil No. 2909-62. 
- Judgment for defendant, Oct. 19, 1962; aif'd., 325 F. ad 633 pase) no 
petition. | = 


Guthrie Electrical Constesietiiis 62 I.D. 280 (1955), IBCA-22 
(Supp.) (Mar. 80,1956) - | 
Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipula- 


tion of settlement filed Sept. 11, 1958. Compromised offer accepted and 
case closed Oct. 10, 1958. 


L. H. Hagood, et al., 65 I. D. 405 (1958) | 
| Edwin Still, et al. v. U.S., Civil No. 7897, D. Colo. Sonnrautee cil 


| Raymond J. Hansen, et al., 67 I.D. 362 (1960) - 


Raymond J. Hansen, et al. v. Stewart L. Udall, Civil No. 3902- 60. Fade: 
ment for defendant, June 23, 1961; aff’d., 804 F, 2d 944 (1962) ; cert. ies 
871 U.S. 901 (1962). 


Robert Schulein v. | Stewart L. Udall, Civil No. “4181-60. judwrient for | 
defendant, June 28, 1961; aff’d., 304 F. 2d 944 (1962); no petition. 


Billy K. Hatfield, et al ve Southern Ohio Coal Co., 82. I. D. 289 
(1975) 


District.6 United Mine Workers of Meenives et al. ve U.S. Dept. of 
Interior Board of Mine Operations Appeals, No. 75-1704, U.S. Court of 
Appeals, D.C. Cir. ‘Board’s decision aff’d., 562 F. 2d 1260 (1977 ). 


Estate of Hiemstennie (Maggie) Whiz Abbott, 80 LD. 617 (1973), 
Reconsideration denied, 4 IBIA 79, 82 I.D. 169 (1975) | 
Doris Whiz Burkybile vy. Alvis Smith, Sr., as Guardian Ad Litem. for | 


Zelma, Vernon, Kenneth, Mona & Joseph Smith, Minors, et al., Civil No. 
C-75-190, E.D. Wash. Judgment for defendant, Jan, 21, 1977; no appeal. _ 


— 


Xxx sé FOR JUDICIAL ‘REVIEW 


Tesse Heine Paul Gower & William teed v. old Ben Coal 
— Corp., 81 1.D. 428 (1974) | | 7 


Jesse. Higgins, et al. v. Cecil D. “Andrus, No. 17-1368, United States 
Ct. of Appeals, D.C. Cir. Dismissed for lack of jurisdiction, June 20, 19%. a 
Kenneth Holt, an individual, ete., 68 I. D, 148 (1961) cm 
Kenneth Holt, etc. Ve: US, Ct. Cl. No. 162-62. Stipulated judgment, e 
| July 2, 1965. | | —— ts _ a a 
| Hope Natural Gas Co. 70 LD. 228 (1963) | 
Hope Natural Gas Co, v. Stewart L. Udall, Civil No. 2182-63, 


Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
2109-63. Judgment for defendant. Sept 20, 1965; Per curiam cee 
aff’d., Apr. 28, 1966; ‘no petition. | 


Boyd L: Hulse V. Wiliam H. Griggs, 67 I. D. 212 (1960) 


William H. Griggs v. Michael T. Solan, ‘Civil No. 37 41, D. ‘Idaho. Stipu- 
lation for dismissal filed May 15, 1962. 


Idaho Desert Land Entries—Indian Hill an 72 XI.D. 156 | 
(1965), U.S. v. Ollie Mae Shearman, et al.—tIdaho Desert Land 
Entries—Indian Hill Group, 73 I.D. 386 (1966) | | 
_ Wallace Reed, et al. v. Dept. of the Interior, et al., Civil No. 1-65-86, 


D. Idaho. Order denying preliminary injunction, Sept. 3, 1965; dismissed, 
Nov. 10, 1965; amended complaint filed, Sept. 11, 1967. 


U.S. v. Raymond T. Michener, et al., Civil No. 1-65-93, D. Idaho. Dis- 
missed without prejudice, June 6, 1966. | 


U.S. v. Hood Corp., et al., Civil No. 1-67_97, S.D. Idaho. 


Civil Nos. 1-65-86 & 1-67-97 consolidated.. Judgment adverse to U.S., | 
July 10, 1970; reversed, 480 F. 2d 684 (9th Cir. 1973); cert. denied, 414 © 
U.S. 1064 (1978). Dismissed with prejudice subject to the terms of the 
Stipulation, Aug. 80, 1976. 


Appeal of Inter* Helo, Inc., IBCA-718-5—68 (Dec. 30, 1969), 82 
I.D. 591 (1975): 


John Billmeyer, ete. v. U.S., Ct. Cl. No. 54-74. Remanded with instruc- 
tions to admit evidence, May 30, 1975. | 


‘Interpretation of the Submerged Lands Act, 71.0. 20. (1964). 


Floyd A. Wallis v. Stewart L. Udall, Civil No. 8089-68. Dismissed arith 
prejudice, Mar. 27, 1968. 


C. J. Iverson, 82 1. D. 386 (1975) - 


C. J. Iverson v. Kent Frizzell, Acting Secretary of the Interior & 
Dorothy D. Rupe, Civil No. 75-106-Blg, D. Mont. Stipulation for dis- 
- missal with prejudice, ale 10, 1976, | 
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di a Terteling & Sons, 64 I.D. 466 (1957), 


* ah Pate Terteling & Sons, Inc. v. U.S., Ct. Cl. No.. 114-59. sedecient i 
defendant, 390 ¥#, 2d 926 (1968) ; remaining aspects Co . 


7. D: Armstrong Co., 68 I. D. 289. (1956) - 


dts DD. Armstrong, Ine. v. US., Ct. Cl. No. 490-56. Plaintiff's motion to 7 
_ dismiss petition allowed, June 26,1959. , 


M. G. Johnson, 78 LD. 107 (1971), US. ve Menzel co Johnson, 
16 IBLA 234 (1974) | 


Menzel G. Johnson v. Rogers C. B. “Morton, Seoneiany of the Tiere. 7 
et al., Civil No. CN-LV-74-158, RDF, D. Nev. J La for cetacean | 
— Oct. 18, 1977; appeal filed Dec. 5, 1977. 7 


| Estate of San Pierre Kilkakhan (Sam FE. Hill), q IBIA 299: 79 
I.D. 583 (1972), 4 IBIA 242 (1975), 5 IBIA 12 (1976) 


Christine Sam & Nancy Judge v. Thomas S, Kleppe, Secretary of the 
Interior, Civil No. C-76-14, E.D. Wash. Dismissed with prejudice. 


Anquita L. Kluenter, et al., A-30488, Nov. 18, 1965 
‘See Bobby Lee Moore, et al. | 


‘Leo J. Kottas, Earl Lutzenhiser, 73 I.D. 123 (1966) - 


Earl M. Luizenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil 
No. 1871, D. Mont. Judgment for defendant, June 7, 1968; aff’d., 482 F. 2d 
328 (9th Cir. 1970) ; no petition. 


Maz L. Krueger, Vaughan B. Connelly, 65 3 D. 185 (1958) 


Max L. Krueger v. Fred A. Seaton, Civil No, 3106-58. Complaint dis- 
missed by plaintiff, June 22, 1959. 


W. Dalton La Rue, Sr., 69 LD. 120 (1962) 


‘W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgment 
for defendant, Mar. 6, 1963; ali'd., 324 F., 2d 428 Seka: cert. den., 376 
~ US. 907 (1964). 


L.B. Samford, Ine. rat D. 86 (1967) 


LL B. Samford, Inc. v. US., Ct. Cl. No. 393- 67. Dismissed, 410 F 2d 782 
( 1969) ; no petition. 


| Charles Lewellen, 701, D. A475 (1968) 


Bernard E. Darling v. Stewart L. Udall, Civil No. 414-64, J Veaeeient fee | 
defendant, Oct. 5, 1964; appeal voluntarily dismissed, Mar, 26,1965. 


Milton Hi, Lichtenwalner, et al., 69 1.D. 7 1 (1962 ) 


Kenneth McGahan’ v. Stewart L, Udall, Civil No. A-21-68, - D. Alas. | 
Dismissed on merits, Apr. 24, 1964; eapuleies dismissal of apnea with - 
preiuaice, Oct. 5, 1964. 
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Merwin E. Liss, et al., 70 1.D. 281 (1963) 
Hope Natural Gas Co. v. Stewart L. Udail, Civil No, 2182-638. 
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
2109-63. Judgment for defendant, Sept. 20, 1965; per curiam ee aff’d., 
_ Apr. 28, 1966; no petition. . 
Bess May Lutey, 76 I.D. 37 (1969) 


Bess May Lutey, et al. v. Dept. of Agriculture, BLM, et al., Civil No. | 
1817, D. Mont. Judgment for defendant, Dee. 10, 1970; no appeal. ee 
Elgin A. McKenna Executrix, Estate of Patrick A. McKenna, 
_ 741. D. 183, (1967) | 
Mrs. Elgin A. McKenna as Executrix of the Estate oF Patrick re | Me- 


Kenna, Deceased v. Udall, Civil No. 2001-67.. Judgment for defendant 
Feb. 14, 1968; aff’d., 418 F. 2d 1171 (1969) ; no petition. © 


Mrs, kigin A. M cKenna, Widow and Successor in Interest of Patrick A. 
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al., 
Civil No. 2401, D. Ky. Dismissed with prejudice, may, 2 11, 1970. 


A. G. McKinnon, 62 1.D. 164 (1955) 


A. G. McKinnon v. U.S., Civil No. 9438, D, Ore. yideaent for eer 
178 F. Supp. 918 (1959); rev’d., 289 F. 2d 908 (9th Cir. 1961). 


Estate of Elizabeth C. Jensen MeMaster, 5 IBIA 61; 83 1.D. 145. 
(1976) | 
Raymond C. McMaster v. ae Dept. of the Interior, Secretary of the 


Interior & Bureau 0 a Indian A cere Civil No. C76-129T, me D. Wash. oul 
pending. 


Wade McNeil, et al., 64 1.D. 423 (1987) 


_ Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for defend- 
ant, June 5, 1959 (opinion) ; rev’d,, 281 F. 2d 981 (1960) ; no petition. 

Wade McN eil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. Dis- 

| missed, 199 F. Supp, 671 (1961) ; order, Apr. 16, 1962. | | 

Wade McNeil v. Stewart L. Udall, Civil No. 678- 62. Fiaewients for ie 


-fendant, Dec. 13, 1968 (opinion) ; aff'd., 340 F. 2d 801 (1964) ; cert. den. 
381 U.S. 904 (1965). 


Marathon Oil Co., 81 L.D. 447 (1974). Atlantic Richfield Co., ‘Mara- 
thon Oil Co., 81 [.D. 457 (1974) | 


Marathon Oil Co. v. Rogers C. B. Morton, Secretary. of the « Interior, 
et al., Civil No. C 74-179, D. Wyo. | 


Marathon Oil Co. v. Rogers C. B. Morton, Seoretary of the ee. 
et al., Civil No. C 74-180, D. Wyo. 2 


Atlantic Richfield Co. & Pasco, Inc, v. agers C.B. Mazen. Seen, 
of the Interior, et al., Civil No. C 74-181, D. Wyo. Actions consolidated; 
judgment for plaintitt, A407 F. Supp. 1801 (1975) ; aff'd., 556 F. 2d 982. 
( 10th Cir, 1977). 
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| Salvatore Mepia, Gunn din, Philip T. Garigan, 65 LD. 33 (1958) : 


- Salvatore Megna, Guardian ete. v. Fred A. Seaton, Civil No. 468-58. 
_ .Judgment for plaintiff, Nov. 16, 1959; motion for reconsideration denied, 
- Dec. 2, 1959; no appeal. 


Philip T. Garigan v. Stewart L. Udall, Civil No. “1577 Tux., D, Ariz. 
_ Preliminary injunction against defendant, J uly 27, 1966; sapplemental | 
- dec. rendered Bev: 7, 1966; dudement for een ard 16, 1967; no 
appeal, | 
é Meva Cor, 76 I. D. 205 (1969) 

— Meva Corp. v. U, S., Ct. oe No. 492-69. Judement: for plaintif B11 F, 2d 

548 (1975). 7 

Dunean Miller, Louise Chisein, 66 I. D. 388 (1959) 


Louise Cuccia and Shell Oil Corp. Vv. Stewart L. Udall, Civil No. 562-60. 
J ree for defendant, June 27, 108k; no > appeal. : 


‘Duncan Miller, 70 L.D. 1 (1963) 


Duncan Miller v. Stewart L. Udall, Civil: No. 981-63. Dismissed for lack 
of prosecution, Apr. 21, 1966; no appeal. 


Dunean Miller, Samuel W. M clntosh, 711.D. 121 (1964) 


‘Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment 
for defendant, June 29, 1965; no appeal. 


Dunean Miller, A-29231 (Feb. 5, 1963) 
‘See Lucille S. West, Duncan Miller, et al. 


inees Miller, A-30546_ (Aug. 10, 1966), A-30566 (Aug. 1, 
| 1966), and 73 LD. 211 (1966) | 


‘Duncan Miller v. Udall, Civil No. C-167-66, D: Utah. ‘Dismissed with 
; - prejudice, Apr. 17, 1967; no appeal. 


Bobby Lee Moore, et al., 72 LD. BOB. (1965) ; Anguita L. Xbienter, 
et al., A-80488 (Nov. 18, 1965). 


Gary Carson Lewis, eic., et al. v. onal Services Attistrabion, et al. ‘ 
Civil No. 3253 S.D. Cal. Judgment for defendant, ve 12, oes aff’d., eit 
BF, 2d 499 (9th Cir. 1967) ; no petition. 


: Henry S. Morgan, et al., 65 LD. 369 (1958). 


Henry S. Morgan v. Stewart L. Udall, Civil No. 9248-59, fais for | 
defendant, Feb. 20, 1961 (opinion) ; 3 aff’d., 306 F. 2d 799 ane cert. 
~ den., 871 U.S, 941. (1962). 


Morrison-Knudsen Co., Ine., 64 1.D. 185 (1957 )— 


-Morrison-Knudsen Co., tie: yv. U.S.; Ct. Cl. No. 239-61. Remanded to 

Trial Commr., 345 F. 2d 833 (1965) ; Commr’s. report adverse to U.S. 
issued June 20, 1967; judgment for plaintiff, 397. F. 2d 826 (1968) ; part 
remanded to the Board: of Contract Appeals; stipulated dismissal on 
an 6, 1969; Judgment for plaintiff, Feb. 17, 1970. : 
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Glenn Munsey v. Smitty Baker Coal Co., Ralph’ Baker, Smitty 
Baker, & P& P Coal Co., 84 LD. 336 (1977). 


Glenn Munsey v. Cecil D. Andrus, No. 77-1619, United States Ct. of 
Appeals. D.C. Cir. Suit pending. 


Navajo Tribe of Indians v. State of Heh 80 L.D. 441 (1973) 


7 Navajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the. 
Interior, Joan B. Thompson, Martin Ritvo.& Frederick Fishman, members 
of the Board of Land Appeals, ae of the Intertor, Civil No. C-808-73, 
D. Utah. Suit pending. 


Richard L. Oelschlaeger, 67 I.D. 2387 (1960) 


Richard Lb. Oelschlaeger v. Stewart L. Udall, Civil No. “4181-60. Dis- 
missed, Nov. 15, 1963; case reinstated, Feb. 19, 1964; remanded, Apr. 4, 
1967; rev’d. & remanded with directions to enter judgment for epee 
889 F, 2d 974 (1968) ; cert. den. '392 U.S..909 (1968). 


Oil and Gas Leasing on Lands Withdrawn by Executive Orders for 
Indian Purposes in Alaska, 70 1.D. 166 (1963) 
Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. 760-63, D. Alas. 
Withdrawn, Apr. 18, 1963. 


Superior Oil Co. v. Robert L. Bennett, Civil No. A~17—63, D. Alas. Dis- 
missed, Apr. 28, 1963. 

Native Village of Tyonek v. Roba L. Bennett, Civil No. A-15-63, D. 
Alas. Dismissed, Oct. 11, 1963. 


Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A~20-63, D. Alas. 
Dismissed, Oct. 29, 1968 (oral opinion); aff’d., 332 F. 2d 62 aio Cir. 
1964) ; no petition. 


George L. Gucker v. Stewart L. Udall, Civil No. A-39-68, D. Ripe: Dis- 
| missed without prejudice, Mar. 2, 1964; no appeal. 
Oil Resources, Inc., 28 IBLA 394; 84 1.D. 91 (1977) 


Owl Resources, Inc. v. Cecil D. Andrews, Secretary of the Interior, Civil 
No, C—-77-0147, D. Utah. Suit pending. 


Old Ben Coal Corp., 81 I.D. 428, 436, 440 (1974) 


Old Ben Coal Corp. v. Interior Board of Mine Operations Appeals, et al., 
Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals for the 
7th Cir. Board’s decision aff’d:, June 18, 1975; reconsideration denied, 
June 27, 1975. | | . : 


Old Ben Coal Co., 82 L.D. 355 (1975) 


United Mine Workers of America v. US. Interior Bow of Mine i 
tions Appeals, No. 75-1852, United States Court of Appeals, D.C. Cireuit.. 
Vacated & remanded with instructions to dismiss as moot, June 10, 197%. 


Old Ben Coal Co., 84 I. D. 459 (1977) 


United Mine Workers of America v. Cecil D. Avidiua. No. 17-1840, 
United States Ct. of Appeals, D.C. Cir. Suit pending. | 
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| ‘Appeal of Ounalashka Corp., 1 ANCAB 104; 83 I. D. AT5 (1976) | 


Ounalashka Corp., for & on behalf of its Shareholders v. Thomas S. 
- Kleppe, Secretary of Interior, & his successors & predecessors in office, 
et. al., Civil No. A76-241 CIV, D. Alas. Suit pending. 


Jack W. Parks vV.LE& M Coal Corp., 83 I.D. 710 (1976) 


Jack W. Parks v. Thomas S. Kleppe, No. 76-2052, ‘United States Ct. of 
Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977. | | 


Paul Jarvis, Inc., 64 I.D. 285 (1957) 


Paul Jarvis, Inc. v. U.S., Ct. Cl. No. 40-58. Stipulated judgment for 
- plaintiff, Dec. 19,1958. 


Peter Kiewit Sons’ Co., 721. D, 415 (1965) 


Peter Kiewit Sons’ Co. v. U.S., Ct. Ch 129-66, Judgment for plaintiff, 
May 24,1968. | | : 


- _ Curtis D. Peters, 801.D. 595 (1973) — 


Curtis D. Peters v. U.S., Rogers C. B, Morton, as Secretary of the In- 
tertor, Civil No. C~75-0201 RFP, N.D. Cal. Judgment for defendant, 
Dec. 1, 1975; no appeal. 


City of Phoenix V. Alvin B. eaves etal., 81 1.D. 65 (1974) 


Alvin B. Reeves, Genevieve C, Rippey, Leroy Reeves. & Thelma Reeves, 
as heirs of A .H. Reeves, Deceased v. Rogers C. B. Morton, Secretary of 
the Interior, & The City of Phoenix, a municipal Corp., Civil No. 74-117 
PHX-—WPC, D. Ariz. Dismissed' with prejudice, Aug. 9, 1974; reconsidera- 
tion den., Sept, 24, 1974; no appeal. 


Harold Ladd Pierce, 69 1.D. 14 (1962) ; 


Dunean Miller. v. Stewart L. Udall, Civil No. 1851-62. Judgment for 
defendant, Aug. 2, 1962; aff’d., 317 F. 2d 573 (1963); no petition. 


Pocahontas Fuel Co., 83 I.D. 690 (1976) 


Howard Mullins v. Cecil D. Andrus, N o. 77-1087, United States Ct. of 
Appeals, D.C. Cir. Suit pending. - 


Pocahontas Fuel Co., 84 I.D. 489 (1977) 7 


‘Pocahontas Fuel Co., Div. of Consolidation Coal Co. v. Cecil D. Andrus: 
No. 771-2239, United States Ct. of Appeals, 4th Cir. Suit pending. | 


Port Blakely Mill Co., 71 I. D. 217 (1964) | 


Port Blakely Mill Co. v. U.S., Civil No. 6205, W.D. Wash. Dismissed , 
— with prejudice, Dec. 7, 1964. 


| Estate of J ohn Ss. Ramsey (Wap Tose Note) (Nez Perce Allottee 
No. 858, Deceased), 81 1.D. 298. (1974) _ 
| Clara Ramsey Scott v. U.S. & Rogers C. B. Morton, Secretary of the 


7 oa et al., Civil N o.. 8-74-39, D. Idaho. Dismissed with prejudice, 
Aug. 11, aueos no eupeal. 
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Ray D. Bolaider Co., 72 1.D, 449 (1965) 


- Ray D. Bolander Co. v. U.S., Ct. Cl. 51-66. sae for plaintif, 
Dec. 18, 1968; subsequent. Contract Officer’s dec., December 3. 1969; — 
interim dec., December 2, 1969; Order to Stay Proceedings until ea 31, 
1970; dismissed with prejudice, Aug. 3, 1970. 


Estate of Crawford J. Reed (Unallotted Crow No. ante), 1 [BIA | 
826; 79 LL.D. 621 (1972) | 
George Reed, Sr. v. Rogers C. B. Morton, * ais Civil No. 1105, D. Mont. 
| Dismissed, June 14, 1973; no appeal. | om. S 
‘Reliable Coal Corp., 1IBMA 97:79 1.D. 139 (1972) - 


‘Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the iitepios, . 
et al., No. 72-1477 United States Court of ar Pbeered 4th Cir. Board’s Jes a2 
decision aff’d., 478 F. 2d 257 (4th Cir. 1978). | 


Republie Steel Corp., 82 LD. 607 (1975) | 


Republic Steel Corp. v. Interior Board of Mine Operations Appeals, No. 
~ 76-1041, United States Ct. of. eae D.C. ae Rev'd. & remanded, 
Feb, 22, 1978. | 


Richfield Oil Coro., 62 I. D. 269. (1955). 


Richfield Oil Corp. », Fred A. panics Civil No. 3820-55, Dismissed 
without prejudice, Mar. 6, 1958; ‘no appeal. | 7 - 


Hugh S. Ritter, Thomas M. Bunn, 72 ie D. 111 (1965), Reconsidera- 
tion denied by letter decision dated June 28, 1967, By oe Under 
Secretary. 


— ‘Thomas M. Bunn v. Stewart L. Udall, Civil No. 2615-65. Remanded, 
June 28, 1966... ~ . 


Estate of William Cecil ‘paheaene, 1 TBIA 106, 78 LD. 284 : 
(1971), 2 IBLA 83, 80 ID. 390 (1973) . 


Oneta Lamb Robedeaus, et al. v. nner Cc. B. ne Civil No. 71-646, 
— D. Okla. Dismissed, Jan. 11, 1978. , | 


Houston Bus Hill Vv. Rogers C. B. ‘Morton, Civil No. 12-316, W.D. Okla. 
Judgment for plaintiff, Oct. 29, 1973; amended Judean for plaintiff, 
Nov. 12,1973; appeal dismissed, June 28, 1974. | | 


| Houston Bus Hill & Thurman S. Hurst: Vv. ‘Rogers C. B. Morton, Score: 

tary of the Interior, Civil No. 73-5 28-B, W.D. Okla. J udgment for plain- . 

tiff, Apr. 30, 1975; corrected judgment, May 2, 1975; per curiam dec., — 
vacated & remanded, Oct. 2, 1975; sudgment for plaintiff, Dee. 1, 1976. | 


7 Rickard W. Rowe, Daniel Gaudiane, 82 I. D. 174 (197 5). 


Richard W:. Rowe, Daniel Gaudiane v. Stanley K. Hathaway, in ‘his 
official capacity as Secretary “a the Interior, Civil No. 7 51152. J udgment | 
for defendant, J a 29, 1976. 
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San Carlos Mineral Strip, 69 I.D. 195 (1962) 


James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. ae 
ment for defendant, 243 FE. Supp. 672 (1965); aff’d., sub nom. S. Jack 
Hinton, et al. v. Stewart L, Udall, 364 F. 2d 676. (1968) ; cert. denied, 
385 U.S. 878 (1966); supplemented: by: M-36767, Nov. 1, 1967. 


Seal and Co., 68 1.D. 94 (1961) 


Seal & Co. v. US., Ct. Cl. 274-62. Judgment for plaintiff, Jan. 31, 1964; 
no appeal. 


Administrative Appeal of Sessions, Inc. (A Cal. Corp.) V. Vyola 
Olinger Ortner (Lessor), Lease No. PSL-33, Joseph Patrick 
Patencio (Lessor), Lease No. PSL-36, Larry ene (Lessor), 
Lease No. PSL~41, 81 1.D. 651 (1974) 


Sessions, Ine. v. Rogers C. B. Morton, Secretary of the hiterion: et al., 
Civil No. CV 74-3589 LTL, G D. Cal. Dismissed with prejudice, Jan. 26, 
1976. 


Sensions, Ine. Vv. gene C. B, pion. een, of dhe Interior, et al., 
Civil No. CV 14-8591 MML, C. D. Cal. Dismissed with c Becinaies, Jan. 26, 
1976. . 


Ea - Sessions, Inc. v. Rogers C. B. ‘Morton, Sepreiiny of the Interior, et al., 
~ Civil No. CV 74-3590 FW, C. D. Cal. Dismissed with prejudice, Jan. 2 
1976. | 


ms Steve Shapiro v. Bishop Coal Co. 83 I. D. 59 (1976) 


Bishop Coal Co. v. Thomas S. Kleppe, No. 16-1368, United States Ct, of 
Appeals, 4th Cir, Suit pending. | 


Shell Oil Co., “A-80575 (October 31, 1966), Chiegeniity of Acre- 
age Embraced in Oil & Gas Lease Offers, 71 1.D. 337 (1964) 


Shell Oil Co. v. Udall, Civil No. 216-67. Be as dismissal Aug. 19, 
1968). 


Sinclair Ou & Gas Co., 75 I.D. 155 (1968) 


— Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of ine inicaion 
et al., Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic 
Richfield Co. v. Walter J. Hickel; 303 F. ea 724 Gene 3 aff’d., 482 F. 2d 
587 (10th Cir.:1970) ; no petition. 


Charles T. ‘Sink, 82 I.D. 535 (1975) 


Charles T. Sink v. Thomas S. Kleppe, Secretary of the I tenon iatag 
Enforcement & Safety Administration (MESA), No. 75-1292,. United 
States Ct. of Appeals for the 4th Cir. Vacated without es to plain- 
‘tiff’s rights, 529 F. 2d 601 (4th Cir. 1975). 


Southern Pacifie Co., 761.D. 1 (1969) 


- Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil 
No. S— 1274, D. Cal. dngeneny for defendant, Dee, 2, (1970. (opinion) ; no 
appeal. | : | 
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Southern Pacific Co., Louis G. Wedekind, 77 L.D. 177 oy 20 
IBLA 365 (1975) 


George C. Laden, Louis Wedekind, Mre. Vern Lear, Mrs. Arda Pie & 
Helen Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers | 
C. B. Morton, et al., Civil No. R-2858, D. Nev.-On June 20, 1974, re- 
manded for further agency proceedings as originally ordered in 77 I.D. 
177; Dist. Ct. reserves jurisdiction; supplemental complaint filed, Aug. 1, 
1975; judgment for defendant, Nov. 29, 1976; appeal filed Jan. 27, 1977. © 


| Southwest Welding & M anufacturing Division, Yuba Consolidated | 
_Industries, Ine., 69 1.D. 178 (1962) | 


Southwest Welding v. U.S., Civil No. 68~1658-CC, C.D. Cal. jadeent: 
for plaintiff, Jan. 14, 1970: appeal dismissed, Apr. 6, 1970. | . 


Southwestern Petroleum Corp., et al.,711.D. 206 (1964) © 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5778, D. 
N.M. Judgment for defendant, Mar. 8, 1965; aff’d., 861 F. 2d 650 asia : 
Cir. 1966) ; no petition. | 


Standard Oul Co. of California, et al., 76 I.D. 271 ( 1969) 


Standard Oil Co. of California v. Walter J. Hickel, et al., Civil No. 
A-159-69, D. Alas. Judgment for plaintiff, 317 F. Supp. 1192 (1970); 
aff’d., sub nom. Standard Oil Co. of Cal. v. Rogers Cc. iB. Morton, et al, 
450 F, 2d 493 (9th Cir. 1971) ; no petition. 


Standard Oil Co. of Texas, 71 I.D. 257 (1964) 


California Oil Co. v. Secretary of the hip: Civil No. 5729, D. N.M. 
' Judgment for plaintiff, Jan. 21, 1965; no appeal. 


James K. Tallman, 68 I.D. 256 (1961) 


James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. rade 
ment for defendant, Nov. 1, 1962 (opinion) ; rev’d., 324 F. 2d 411. (1963); | 
. cert. granted, 376 U.S. 961 (1964) ; Dist. Ct. aff’d., 380 US. 1 cee | 
rehearing denied, 380 U.S. 989 (1965). 


| Texaco, Inc., 75 1.D.8 (1968) 


| Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68. 
Judgment for plaintiff, 295 F. Supp. 1297 (1969); aff'd. in part & re- - 
manded, 437 IF. 2d 636 (1970); aff’d. in part & remanded, July 19, 1972. 

- Texas Construction Co., 64 LD. 97 (1957), Reconsideration denied, 

_ IBCA-73 (June 18, 1957) | | 
Texas Construction Co. v. U.S., Ct. Cl. No, 224-58. Stipulated judgment 
for plaintiff, Dec. 14, 1961. 
Estate of John Thomas, Deceased per Allottee No. 223 & Estate | 
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 I.D. 
401 (1957) 
Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859- 


581. Judgment for defendant, Sept. 18, 1958; aff’d., 270 F. 2d 319 (1959); 
cert. denied, 364 U.S. 814 (1960); rehearing denied, 364 U.S. 906 (1960). 
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Thor-Westeliffe Development, Ine., 70 I. D. 184 (1963). 


Thor-Westeliffe Development,-Ine. v. ‘Stewart L. Udall, Civil No. 5343, | 
D. N.M. Dismissed with ee June 25,1963. 


See also: 


Thor-Westeliffe Development, Ine. v. Stewart L. Udall, et, al., Civil No. 
2406-61. Judgment for defendant, Mar. 22, 1962; aff’ d., 814 F. 2d 257 
(1963) ; cert. denied, 373 U. S. 951 (1968). 


Richard K. Todd, et al., 68 I. D. 291 (1961) 


Bert F.. Duesing v. Stewart L. Udall, Civil No. 290-62. Tudeniont ie 
defendant, July 17, 1962 (oral opinion) ; aff’d., 350 F. 2d 748 (1965); 
‘cert. denied, 383 U.S, 912 (1966). 


Atwood, et al. v. Stewart L. Udall, Civil Nos. 293-62-299-62, incl. Tate: 


ment for defendant, August 2, 1962; aff'd., 350 F. 2d 748 Sone no 
petition. 


Appeal of Toke Cleaners, 81 1.D. 258 (1974) 


‘Thom Properties, Inc., d/b/a Toke Cleaners & Ldunderera > v. ‘US, De- 
partment of the Interior, Bureau of Indian Affairs, Civil No. A3-74-99, 
D. N.D. Stipulation for dismissal & order dismissing case, June 16, 1975. 


Estate of Phillip Tooisgah, 4 IBIA 189; 82 1.D. 541 (1975) 


| Jonathan Morris & Velma Tooisgah v. Thomas S. Kleppe, Secretary of 
the Interior, Civil No. CIV—76-0087—D, W.D. Okla. Suit pending. 


Union Oil Co. Bid on Tract 228, Brazos Area, Texas ONshone oe 
751.D.147 (1968), 76 1.D. 69 (1969) 


The Superior Oil Co., et al. v. Stewart L. Udall, Civil No. 1521-68. 
Judgment for plaintiff, July 29, 1968, modified, July 31, 1968; aff’d., 409 
F.2d 1115 (1969); dismissed as.moot, June 4, 1969; no petition. . 


Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958). 


Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58. 
Judgment for defendant, May 2; 1960 fopmnen)s ; aff'd, 289 F. 2d 790 
(1961) ; no petition. 


Union Oil Co. of California, et al., 71 I. D. 169 (1964), 72 1.D. 3138 
(1965) | 


Penelope Chase Broia. et al. v. Sigmar L. Udall, Civil No. 9202, D. 

Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F. 2d 759 

(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded, 

- 400.U.S. 48 (1970) ; remanded to Dist. Ct., March 12, 1971; judgment for 

plaintiff, 370 F. Supp. 108° (1978); vacated & remanded, September 22, 

1975; petition for rehearing en bane denied; cert. denied, June 21, 1976; 
remanded to the Dept. for further proceedings, Jan. 17, 1977. 


Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to — 
Close Files and Stay ences Mar. 25,1967. 
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Gibie Exploration Co, v. Stewart L. Udall, Civil No. 9464, D. Colo. 


- Order to Close Files and Stay Proceedings, Mar. 25, 1967. 


Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. 


‘Order to Close Files and Stay Proceedings, Mar, 25, 1967. 


Barnette f; Napier, et al. v. Seeretary of the Interior, Civil No. 8691, 


-D. Colo. Judgment for plaintiff, 261 F, Supp. 954 (1966) ; aff’d., 406 F. 2d 


759 (10th Cir. 1969); cert. granted, 896 U.S. 817 (1969); reyid. & re- 


manded, 400 U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971;. judg- 


_. ment for plaintiff, 370 F. Supp. 108 (1978) ; vacnted & remanded, Sept: 
_ 22, 1975; petition for rehearing en bane denied; cert. denied, June 21, 


1976; remanded to the Dept. for further proceedings, Jan. 17, 1977. 


Fale W. Savage v. Stewart L. Udall, Civil No, 9458, D. Colo. Order to 
Close Files and Stay Proceedings, Mar, 25, 1967. 


The Oil Shale Corp., et al. v. Seeretary of the Interior, Civil No. 8680, | 
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F, 2d 
759 (10th Cir. 1969); cert. granted, 896 U.S. 817 (1969); rev'd. & re- 
manded, 400 U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judg- 
ment for plaintiff, 8370 F. Supp. 108 (1978) ; vacated & remanded, Sept. 22, 
1975; petition for rehearing en banc denied; cert. denied, June 21, 1976; 
remanded to the Dept. for further proceedings, Jan. 17, 1977. 


The Oil Shale Corp., et al. v. Stewart L. Udall, Civil No, 9465, D. Colo. 
Order to Close Files & Stay Proceedings. Mar. 25, 1967. 


Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. 
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F. 2d 759 
(10th Cir. 1969); cert. granted, 396 U.S. (1969); rev’d,-& remanded, 
400 U.S. 48 (1970) ; remanded to Dist. Ct., March 12, 1971; judgment for 
plaintiff, 370 F. Supp, 108 (1973); vacated & remanded, Sept. 22, 1975; 
petition for rehearing en bane denied; cert. denied, June 21, 1976; re- 
manded to the Dept. for further proceedings, Jan, 17, 1977. 


Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461, 
UD=éCO Colo. Order to Close Files & Stay Proceedings, Mar. 25, 1967. 


Union O1l Co. of Califorma, 71 I. D. 287 (1964) 


Von Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64. 
J udgment for a Dee. 27, 1965 ; no appeal. | 


Union Pacific R. R., 72 L D. 16 (1965) 


The State of Wyoming & Gulf Oil Corp. vy. Stewart L Udall, ete. . Civil 
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966); 
aff'd, 879 F. 2d 635 (10th Cir, 1967) ; cert. dented, 389 U.S. 985 (1967). 


United. Mine Workers of America v. Inland Steel Co., 88 I. D. 87 | 
(1976) — | 


United Mine Workers of Ainavin v. Thomas S. ‘Kleppe, No. 76-1377, 


— United States Ct. of Appeals, Tth Cir. eons accion aff'd., 561 F. 2d 


1258 es Cir. el, 
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United | Mine Workers of America, Local Union No. 1998 Vv. On: | 
solidation Coal Co., 84 I.D. 254 (1977) 


Local Union No. 1993, United Mine Workers of Aoienonee: Cecil D. 
_ Andrus, No, T7-1582, United States Ct. of Appeals, D.C. Cir. Suit pending. 


U.S. v. Alonzo A. Adams, et. al., 64 1.D. 221 (1957), A-27364 (July 
1, 1957) 


Alonzo A. Adams, et al. v. Paul B. Witmer, et al., Civil No. 1222-57-Y, 
8.D. Cal. Complaint dismissed, Nov. 27, 1957 (opinion); rev’d. & re- 
manded, 271 F. 2d 29 (9th Cir. 1958); on rehearing, appeal dismissed as 
to Witmer; petition for rehearing by Berriman denied, al: 1 F, 2d 37 (9th 
Cir. 1959). 


U. S. v. Alonzo dees Civil No. 187~-60-WM, S.D. Cal. Judgment ios. 
plaintiff, Jan. 29, 1962 ae : sa a modified, 318 F. 2d 861 on 
Cir. 1963) ; no. petition. | | | 


U. S.V. )E. A. & Esther Barrows, 76 I. D. 299 (1969) 


‘Esther Barrows, as.an individual & as Executria of the Last Will of 
E. A. Barrows, Deceased v. Walter J. Hickel, Civil No. 70-215-CC, C.D. — 
Cal. Judgment for defendant, ga 20, 1970; aff’d., (447 F, 2d 80 we Cir. 
1971). | | 


U.S. vd. va Block, 80 1.D. B71 (1973) 


Jd. L. Block v. Rages C. B. Morton, ee of the Interior, Civil No. 

| LV-74-9, BRT, D. Nev. Judgment for defendant, June 6, 1975; rev'd. & 
remanded with. instructions to remand to the Secretary of the Interior, 
Mar, 29, 1977; no petition. | a 


U.S. v. Lloyd W. Booth, 76 1.D. 73 _— : 


Lloyd W. Booty: Walter J. Hickel, Civil No. 42-69, D. Alas. a 
for defendant, June 30, 1970; no appeal. 


U.S. v. Alice A. & Carrie H. Boyle, 76 I.D. 61, 318 (1969), Recon- 
sideration denied, J: anuary 22, 1970. 


Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the 
_ Interior, Civil No, Civ~71-491 Phx WEC, D, Ariz. Judgment for plaintiff, 
May 4, 1972; rev’d. & remanded, 519 F. 2d 551 (9th Cir. 1975); cert. 

_ denied, 423 U.S. 1088 (1975). 


U.S. V. Henrietta & Andrew Julius Bunkowski, 5 IBLA 102; 19 
LD. 43 (1972) — 


Henrietta & Andrew Julius Bunkowski v. L. Paul Applegate, District 
Manager, Bureau of Land Management, Thomas S. Kleppe, Secretary of 
the een et al., Civil No. ‘R-76- pores D. Ney. Suit pending: 
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U.S. V. BR. W. Brubaker, et al., A-80686 (July 24, 1968), 80 I.D. 
261 (1973) 


R. W. Brubaker, ne Ronald W. Brubuker, B.A. Brubaker, a/k/a — 

Barbara A. Brubaker, & Wiliam J. Mann, a/k/a W.J. Mann v. Rogers 
C. B. Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. 
Dismissed. with prejudice, Aug. 13, 1973; aff’d., 500 F. 2d 200 he’ Cir. 
1974) ; no petition. 


U.S. v. Ford M. Converse, 72 1.D. 141 (1965) 


Ford M. Converse v. Stewart rE. Udall, Civil No. 65-581, D. Ore. Judg- 
ment for defendant, 262 F. Supp. 583 (1966) ; aff’d., 399 F. 2d 616 (9th 
Cir. 1968) ; cert. denied, 393 U.S. 1025 (1969). 


U.S. v. Alvis F. Denison, et al., a I.D. 144, pees "6 LD. 2383 
(1969) 


Marie W. Denison, individually & as Executrix of the Estate of Alvis F. 
Denison, Deceased v. Stewart L. Udall, Civil No. 968 D. Ariz. ‘Remanded, 
248 F. Supp. 942 (1965). 


Leo E. Shoup v. Stewart L. Udall, Civil No. 5822- Phx., D, Ariz. Jude- 
fient for defendant, Jan. 31, 1972. | 


Reid Smith v. Stewart L, Udall, etc., Civil No. 1058, D. Ariz. Judgment 
for defendant, Jan. 31, 1972; afi’d., Feb, 1, 1974; cert. denied, Oct. 15, 
1974. 


U.S. v. Everett Foster, et al., 65 1.D.1 (1958) _ 


Everett Foster, et al..v. Fred A. Seaton, Civil No. 344-58, ident for 
defendants, Dec. 5,.1958 (opinion) ; aff’d., 271 F. 2d 836 ot no 
petition. 


U.S. V. Golden Grigg, et al., 82 1.D. 123 (1975) 


Golden T, Grigg, LeFawn Grigg, Fred Baines, Otis H. Williams, Kath-. 
 ryn Williams, Lovell Taylor, William A. Anderson, Saragene Smith, 
Thomas M, Anderson, Bonnie Anderson, Charles L. Taylor, Darlene 
Baines, Luann & Paul E. Hogg v. U.S., Rogers C..B. Morton, Secretary 
of the Interior, Civil No, 1-75-75, D, Idaho. Suit pending. 


U.S. V. Henault Mining Co.,73 1.D. 184 (1966) 


Henawlt Mining Co. v. Harold Tysk, et al., Civil No. 684, D. Mont. Judg- 
ment for plaintiff, 271 F. Supp. 474 (1967) ; rev’d. & remanded for further 
proceedings, 419 F. 2d 766 (9th Cir. 1969); cert. denied, 398 U.S. 950 
(1970) ; judgment for defendant, Oct. 6, 1970. 


U.S. v. Charles H. ‘Heavison: etal., 70 LD. 212 (1963) 


Charles H. Henrikson, et al. v. Stewart L. Udall, et al., Civil No. 41749, 
N.D. Cal. Judgment for defendant, 229 F. Supp. 510 (1964) ; aff’d., 350 
F, 2d 949 (9th Cir. 1965); cert. denied, 384 U.S. 940 (1966). 
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U. s. V. Humboldt Placer r Mining Co. & Del De Rosier, 79 1D. 709 
(1972) — 


Humboldt Placer Mining Co. & Del De Rosier v. ne of the In- | 
terior, Civil No. S-2755, E.D. Cal. Dismissed with prejudice, June 12, 
1974; aff’ d., 549 F. 2d 622 (9th Cir. 1977) ; petition for cert. filed June 25, 
1977. 


U.S. V. fdeal Cement Co., 5 IBLA 235, 79 LD. 117 (1972). 


| Ideal Basic Industries, Ine., formerly known as Ideal Cement €o: v. 
Rogers C. B. Morton, Civil No. J-12-72, D. Alas. Judgment for defendant, 
_ February 25, 1974; motion'to vacate judgment denied, May 6, 1974; aff’d., 
September 28, 197 6; pen for rehearing en bane denied, November 16, 
— 1976. . - 


‘U.S. VY. Independent. Quick Silver Co., 72 1. D. 367 (1965) 


Independent Quick Silver Co., an Oregon Corp. Vv. Stewart L. Udall, 
Civil No. 65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 
(1966) ; appeal dismissed. 


U.S. V. Richard Dean Lance, 73 I.D. 218 (1966) - 


Richard Dean Lance v. Stewart L. Udall, et al., Civil-No. 1864, D. Nev, 
Judgment for defendant, Jan. 28, 1968; no appeal. 


U.S. v. William A. McCall, Sr., The Dredge Corp., Estate of Olaf Hy. 
Nelson, Deceased, Small Tract Applicants Assoc., Intervenor, 
78 1.D. 71 (1971) : 


Wilkam A. McCall, Sr., The Dredge Corp. & Olaf H. Nelson v. John F. 
Boyles, et al,, Civil No. a ee D. Nev. sauce for ponent 
June 8, 1976. 


US. Vv. William A. McCall, Sr., Estate of Olaf Henry } Nelson, De- 
ceased, 7IBLA 21; 79 1.D. ABT (1972) 


Wiliam A. McCall, Sr. & the Estate of Olaf H enry Nelson, Deceased v. 

. John S. Boyles, District Manager, Bureau of Land Management, Thomas 

S. Kleppe, Secretary of Interior, et al., Civil No. LV-76-155.-RDF, D. Nev. 
Judgment for defendant, Nov. 4, 1977; appeal filed. 


U.S. v. Kenneth McClarty, 71 LD. 331 (1964), 16 LD. 198 (1969) 


. Kenneth McClarty. v. Stewart Lh Udall, et al., Civil No. 2116, E.D. 
Wash. Judgment for defendant, May 26, 1966; rev'd. & remanded, 408 
F. 2d 907 (9th Cir. 1969) ; remanded to the Secretary, May 7, 1969; va- 
cated & remanded to Bureau of Land Management, Aug. 18, 1969. 


U.S. v. Charles Maher, et al., 5 IBLA 209, 79 I. D. 109 (1972), 


Charles Maher &L. Feceni Mader v. Rogers C. B. Morton, Secretary 
of the Interior, Civil No. 1-72-153, ‘OD. pcan: Dismissed without Prelacaes; 
se ak 3, 1978. | 
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U.S. V. Mapa Mattey, 67 I.D. 68 (1960) 


U.S. v. Edison R. Nogueira, et al., Civil No, 65-220-PH, C.D. Cal. Jude. 
ment for defendant, Nov. 16, 1966; rev'd. & remanded, 403 F. 2d 816° 
(1968) ; no petition. 


a0. S. v. Frank & Wanita Melluzzo, 76 I. D. 160 (1969) 


Frank & Wanita Melluzzo v. Rogers C. B. Morton, Civil No. CIV 73-808 : 
PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; aff’d. in part, 
rev'd, & remanded, 534 F'. 2d 860 (9th Cir. 1976) ; no petition. 


US.V. Frank & Wanita Melluzzo, et al., 76 LD. 181 (1969), Recon- | 
sideration, 1 IBLA 37, 77 1.D.172 (1970) 


WJM Mining & Development Co., et al. v. Rogers C. B. Morton, Civil | 
No. 70-679, D. Ariz. Judgment for defendant, Dec. 8, 1971; dismissed, | 
Feb. 4, 1974. 


U.S. Vv. Mineral Ventures, Ltd., 80 1.D. 792 (197 3) 


Mineral Ventures, Lid. v. The Secretary of the Interior, Civil No. 
74-201, D. Ore. Judgment for defendant, July 10, 1975; vacated & re- 
manded, May 8, 1977; modified amended judgment, Sept, 9, 1977. 

U.S. V. G. Patrick Morris, et al., 82 1.D. 146 (1975) 7” 

G. Patrick Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M. 
Balizor (formerly Vera M. Noble), Charlene S. & George R. Baltzor, 
Juanita M. & Nellie Mae Morris, Milo & Peggy M. Axelsen, & Farm 

Development Corp. v. U.S. & Rogers C. B. Morton, Secretary of the In- 
_ terior, Civil No. 1-75-74, D. Idaho. Aff’d. in part, rev'd, in part, Dec, 20, 
' 1976; appeal filed Feb. 18, 1977. 


U.S. V. New Jersey Zine Co., 74 1.D. 191 (1967) 


‘The New Jersey Zine Corp., a Del. Corp. v. Stewart oN Udall, Civil No. 
67~C--404, D. Colo. Dismissed with prejudice, Jan. 5, 1970, — 


US. Vv. Lloyd O'Callaghan, Sr., et al., 79 I.D. 689 (1972), rs Ve 
Lloyd O'Callaghan, Sr., Contest No. R-04845 (July 7,1975) 


Lloyd O’Callaghan, Sr., Individually & as Hxecutor of the Estate of 
Koss O’Callaghan v. Rogers Morton, et al., Civil. No. ieee) 8.D. Cal. 
Aff'd. in.part & remanded, May 14, 1974. 


U.S. v. J. R. Osborne, et al., 77 1.D. 83 (1970) 


J. R. Osborne, individually & on behalf of R. R. Borders, et al. v. 

_ Rogers C. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for defend- 

-. ant, March 1, 1972; remanded to Dist. Ct. with directions to reassess 
Secretary’s conclusion, Feb. 22, 1974; remanded to the Dept. with orders | 
to re-examine the issues, Dec. 3, 1974. 


U.S. V. Pittsburgh Pacifie Co., 30 IBLA 388; 84 1.D. 282, (1977) 


Pittsburgh Pacific Co. v. U.S., Dept. of the Interior, Cecil Andrus, 
Joseph W. Goss, Anne Poindexter Lewis, Martin Ritvo, State of South 
. Dakota, Dept. of Environmental Protection & Allen Leena Civil No. | 
CIV77-5055, W.D. S.D. Suit pending. 


‘SUITS. FOR JUDICIAL REVIEW : _ XLV 


- State of South Dakota Vv. Cecil D. Hotes. Secretar: of fhe: Interior, | 
| | et al., Civil No. CIV 77-5058, W.D. 8.D. Suit pending. | 
US. v. ELV. Pressentin i & Devisees of the H. S. Martin Estate, 
T1i1D. 447 (1964) | As , | | 
ELY. Pressentin, Fred J. Martin, Mane of BA, A. “Martin Estate v. 


Stewart L. Udall & Charles Stoddard, Civil No. Saiicahes sdudement for 
defendant. Mar. 19, 1969; no appeal. 


U.S.V. Ollie Mae Shearman, et al., 73 I, D. 386 ; (1966) 
See Idaho Desert Land Entries—Indian Hill mas 
US. Vv. C.F. Snyder, et al., 72 LD. 228 (1965). 


Ruth Snyder, Adm? r(a) of the Estate of CLF. Sigaae Deceased, et al . 

. v. Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 

, 267 F, Supp. 110 (1967); rev’d., 405 BF. 2d 1179 (10th Cir. 1968); cert. — 
denied, 396 U.S. 819 (1969). , 


US: V. Southern Pacifie Co., 77 I.D. Al (1970) 


_ Southern Pacifie Co., et a v. Rogers C. B. Morton: et al., Civil No. 
S-2155, E.D, Cal. Judgment for defendant, Nov. 20, 1974. 


U.S. v. Clarence T. & Mary D. Stevens, 17 LD. 97 (1970) 


Clarence T. & Mary D, Stevens-v. Walter J. Hickel, Civil No. 1-10-94, 
D. Idaho. Judgment for defendant, June 4, 1971. 


U.S. V. Elmer H. Swanson, 81 1.D. 14 (1974). 


Elmer H. Swanson v. Rogers C. B. Morton, Secretary of the Interior, 
Civil No. 4~74-10, D. Idaho. Dismissed without prejudice, Dec. 23, (1975 
(opinion). 


_ Estate of Cecelia Smith Vergote (Borger), Morris A. (K.) Charles 
& Caroline J. Charles (Brendale), 5 IBIA 96; 83 I.D. 209 (1976) 


Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas 
S. Kleppe, Secretary of the Interior & Phillip Brendale, Civil No. C—76- 
199, H.D. Wash. Suit pending. 


US.Vv. Alfred N. Verrue, 75 I. D. 800 (1968) 


Alfred N. Verrue v. US., et al., Civil No. 6898 Phx., D. Ariz. Rev’d. & 
~ remanded, Dec. 29, 1970; aff’d., 457 F. 2d 1202 (9th Cir. 1971); no petition. | 


U.S. v. Vernon O. & Ina C. White, 72 I. D. 552. (1965) 


Vernon O. & Ina C. White v. Stewart ZL. Udall, Civil No. 1~65-122, D. 
Idaho. Judgment for defendant, Jan. 6, (1967; aff’d., 404 FE. 2d 8384 (9th 
| Cir. 1968) ; no petition. | 3 


«US. v. Frank W. Winegar, et al., 81 I. D. 370 (1974) - 


— Shell Qil Co. & D. A. Shale, ie v. Rogers C. B. ‘Morton, Suarctuey of 
the Interior, Civil No. TA-B189, Ds Colo. J eet nor ena Ji an. 17, 
1977, | | 
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USL. Merle I. Zweifel, et al., 80 I.D. 823 (1973) 
Merle I. Zweifel, et al. v. US., Civil No. C~5276, D.. Colo. Dismissed : 
_ without prejudice, Oct. 31, 1978. . 


Kenneth Roberts, et al. v. Rogers C. B. Morton & The Interior Board of 
Land Appeals, Civil No. C-53808 D. Colo. Dismissed with prejudice, 389 
F. Supp. 87 (1975) ; aff’d., 549 F. 2d 158 (10th Cir. 1977). 


BK. A. Vaughey, 63 I.D. 85 (1956) 


EB, A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by 
stipulation, Apr. 18, 1957; no appeal, 


Estate of Florence Bluesky Vessell iain Lac Courte Oreilles 
nes of Wisconsin), 1 IBIA 312, 79 I.D.615 (1972) - 
| Constance Jean Hollen Eskra v. Rogers C. B. Morton, et al., Civil No. 


72—C-428, D. Wis. Dismissed, 380 F, Supp. 205 (1974); rev'd., Sept. 29, 
no petition. 


Burt A. Wackerli, et al; 13 I. D. 280 (1966) 


~ Burt & Lueva G Wackerli, et al, v. ' Stewart a Vaal, et al., Civil No. 
1-66-92, D. Idaho. Amended complaint filed Mar. 17, 1971; judgment for 
plaintiff, Feb. 28, 1975. . | 


_ Estate of Milward Wallace Ward, 82 1.D. 841 (1975) 


Alfred Ward, Irene Ward Wise, & Elizabeth Collins Vv. Kent Frizzell, 
Acting Secretary of. the ene et al., Civil No. C75~175, D. Wyo. Dis- 
missed, Jan. 1, 1976. | . or 


= Weardco Construction Geen 64 LD. 876 (1957 ) 


- Weardeo Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal. 
_ Judgment for teen Oct. 26, 1959; satisfaction of judgment entered | 
Feb. 9, 1960. z 


Estate of Mary Ursula Kock. Wellknown, 1 IBIA 83; 78 I. D. 179 
(1971). 


William T. Shaw, Jr., et al. v. Rogers C. B. Morton, et al., Civil No. 974, 
D. Mont. Dismissed, July 6, 1973 (opinion) ; no BUREN 


Estate of Hiemaiennic (Maggie) Whiz Abbott, 2 IBIA 53, 80 LD. 
617 (1973), 4 IBIA 79 (1975) 
_ Doris Whiz Burkybile v. Alvis Smith, Si as Guardian Ad Litem for | 


Zelma, Vernon, Kenneth, Mona & Joseph Smith, Minors, et al., Civil No. 
C-75-190, E.D. Wash. Suit pending. | 


Frank Winegar, Shell Oil Co. de D. A. ee ‘Ine., 74 LD. 161 
(1967) | o 


Shell Oil Co., et al. v.. . Udall, et ae ‘Civil No. 67-C-321, D. Colo. Judg- 
yient for plaintiff, neve 18, 1967; no appeal. 
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Appeal of Wisenak, Inc., 1 ANCAB 157; 88 LD. 496 (1976) 


Wisenak, Inc., an Alaska Corp. v. Thomas S. Kleppe, Individually & as 
Secretary of ihe Interior & the U.S., Civil No. F76-38 Civ., D. Alas. Suit . 
pending. 


Estate of ‘Wook-Kah-Nah, Oemanche Allottee No. 1927, 65 LD. 
— 436 (1958) | 


Thomas J. Huf, Adm, with will annexed of the Estate of Wook-Kah- 
Nah, Deceased, Comanche Enrolled Restricted Indian No. 1927 v.. Jane 
Asenap, Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance, Bu-— 
reau of Indian Affairs, Dept. of the Interior & Earl R. Wiseman, District 
Dir. of Internal Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the 

_ Examiner of Inheritance; plaintiff dismissed. suit eeu prejudice as to. 
the other defendants. | 


Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah- 


Nah v. Stewart. L. Udall, Civil No. 2595-60. Judgment for defendant, 
June 5, 1962; remanded, 312 F. 2d 358 (1962). 


State of Wyoming, 27 IBLA 187; 83 I. D. 364 (1976) 


State of Wyoming, Albert E. King, Comm r. of Public Lands Vv. Cecil Dd. 
Andrus, Secretary of the Interior, Civil No. C77-034K, D. Wyo. Judgment 
for defendant, Sept. 8, 1977; appeal filed. | 


Zeigler Coal Co., 81 I.D. 729 (1974) 
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Heirs of Davis (40 L.D. 573); over-. 
‘ruled,.46 L.D. 110 (1917). | 

Heirs of Mulnix, Philip (33 L.D. 331) ; ; 
overruled, 43 L.D. 582 (1915). 


|*Heirs of Stevenson v. Cunningham 
(32 L.D. 650); overruled sofarasin 


conflict, 41 L.D. ‘119 (1912). (See 43 
L.D. 196). a 

Heirs of Talkington v, Hempfling (2. 
L.D. 46); overruled, 4 L.D. 200 
(1892). 

Heirs. of Vradenburg’ et al V. “Ors : 
et al. (25 L.D. 323); overruled, 38 
L.D. 253 aii. : - 


_ Herrick, Wallace H. (24 L.D. 
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Helmer, Inkerman (34 L.D. 341); 

_ modified, 42 L.D, 472 (1913). . 
Helphrey v. Coil (49 L.D. 624); over- 

ruled, Dennis v. Jean (A-20899), 
July 24, 1937, unreported. . | 

Henderson, John W. (40: LD. 518); 
vacated, 43 L.D:. 106 :(1914) (See 
44 L.D. 112 and 49 L.D. 484). © 

Hennig, Nellie J. (88 L.D. 448, 445) ; 
recalled and vacated, 89 L.D. 211 
(1910). , 

Hensel, Ohmer V. (45 L.D. 557) ; dis- 

- tinguished, 66 1.D. 275 (1959). 

Herman v, Chase et al. (37 L.D. 590) ; 
overruled, 43.L.D. 246 (1914). 

23); 
overruled, 25 L.D. 113 (1897). 
Hess, Hoy Assignee of (46 L.D. 421) ; : 

overruled, 51 L.D. 287 (1925). 

Hickey, M. A. et al. (3 L.D. 88); modi- 
fied, 5 L.D. 256. 

Hildreth, Henry (45 L.D. 464); va- 
eated, 46. L.D. 17 (1917).: 

Hindman, Ada I. (42 L.D. 827); va- 
cated in part, 43 L.D..191 (1914). 
Hoglund, Svan (42 L.D. 405) ; vacated, 

43 L.D. 588 (1914). ; 

Holbeck, Halvor F., A-80376 (Decem- 
ber 2, 1965) ; overruled, 79 ILD. 416 
(1972). : 

Holden, Thomas A. (16 LD. 493) ; 

- overruled, 29 L.D. 166 (1899). 

Holland, G. W. (6 L.D. 20) ; overruled, 
6 LD. 639; 12 L.D. 488, 486 (1891). 

Holland, William C. (M~27696); de- 
cided April 26, 1934; overruled in 
part, 55 1.D. 215, 221 (1985). | 

Hollensteiner, Walter (38 L.D. 319) ; 
overruled, 47 L.D. 260 (1919). 

Holman v. Central Montana Mines Co. 


(34 L.D. 568); overruled so far as 


in conflict, 47 L.D. 590 (1920) .. 
Hon v, Martinas (41 L.D. 119) ; modi- 
fied, 43 L.D. 196, 197 (1914). 


Hooper, Henry (6 L.D. 624) ; modified, 


9 LD. 86, 284 (1899). 


‘Howard v. Northern Pacific. BR. Co. . 


» (23 LD. 6); overruled, 28 LD. 126 
(1899). 


- Howard, Thomas (3 L.D. 409) (See 39 


L.D. 162, 225 (1910)). 


Howell, John H. (24 L.D. 85); over- 


ruled, 28 L.D. 204 (1899). 


Howell, L. C..(39 L.D. 92); in effect 
. overruled (See 39 L.D. 411 (1910) ). 


Hoy, Assignee of Hess (46 L.D. 421) ; 
- overruled, 51 L.D. 287 (1925). 
*Hughes v. Greathead (48 L.D. 497); 
overruled, 49 L.D. 413 A itcy oe 
260 U.S.427). 
Hull et al, v. Ingle (24 L.D. 
overruled, 30 L.D. 258 (1900). 
Huls, Clara (9 L.D. 401) ; ; modified, 21 
- L.D. 877 (1895). a | 
Humble Oil & Refining Co.. (64 I.D. 
> cs distinguished, 65 ‘UD. 316 
(1958)... | 


214); 


Hantee: Charles H. (60 LD. 895) ; dis. , 


tinguished, 63 1.D. 65 (1956). 

Hurley, Bertha C. (TA-66. (Ir.)), 
March 21, 1952, unreported; over- 
ruled, 62 1.D. 12 (1955). | 

Hyde, F. A. (27 L.D. 472); vacated, | 
28 L.D. 284 (1899). 

Hyde, F. A. et al. (40 L.D. 284); -over- 
ruled, 43 L.D. 381 (1914). 

*Hyde ef al. v. Warren et al. (14 L.D. 
576, 15 L.D. 415) oe 19 LD. 64 | 
(1894) ). | 


“Ingram, John D. (387 LD. 475) (See 
43 L.D. 544 (1914). 

Inman v, Northern Pacific R.R. Co. 
(24°L.D. 818) ; overruled, 28 LD.. 95 
(1899). 


‘Instructions (4 L.D. 297) ; snoilified 24 


L.D. 45 (1897). 


*Instructions (32 L.D. 604) ; overruled 


so far as in conflict, 50 L.D. 628; 53 
1.D. 365; Lillian M. Peterson et al. 
(A-20411), August 5, 1987, unre- 
ported (See 59 J.D. 282, 286). 
Instructions (51 L.D. 51). overruled 
‘so far as conflict, 54 I.D. 36 (1982). 


Interstate Oil Corp. and Frank. O. 


Chittenden (50 L.D, 262) ; overruled — 
so far as in conflict, 53 I.D. 228 | . 
. (1980). 3 | 
Towa Railroad Land Co. (28 7 D. 79); 
24 L.D. 125); vacated, 29° L.D. 19 
(1899). 


xc 


Jacks v. Belard et al. (29 L.D. 369) ; 
— vacated, 80 L.D. 345 (1900). 


Johnson v. South Dakota (17 L.D. 
411) ;. overruled so far as in con- 


flict, 41 L.D. 21, 22 (1912). 
Jones, James A. (3 L.D. 176); over- 
ruled, 8 L.D, 448 (1889). 
Jones v. Kennett (6 L.D. ee : over- 
-ruled, 14 L.D. 429 (1892). 


‘Kackmann, Peter (1 L.D. 86); over- 
ruled, 16 L-D. 468, 464 (1898). 
Kanawha Oil and Gas Co., 


in conflict, 54 1D. 871 (1984). 
Keating Gold Mining Company, Mon- 


‘tana Power Company, Transferee, | 


“52 L.D. 671 (1929), overruled in 
part, Arizona Public Service Com- 


pany, 5 IBLA 187, 79 I.D. 67 (1972). 
Kemp, Frank A. (47 L.D. 560); over- 


ruled so far as in conflict, 60 LD. 
' 417,419 (1950). | 

Reiper v, St. Paul and Pacific RR. 
Co, (2 C.L.L. 805); overruled, 18 
L.D. 101 (1894). 

Kilner, Harold BK. et al. (A-21845) ; 
February 1, 1989, unreported; over- 
ruled ‘so far as in conflict, 59 I.D. 
258, 260 (1946). 


King v; Eastern Oregon Land Co. (28 
L.D. 579); ‘modified, 30 L.D.: 19 


(1900). 


| icine, E. C. (44 L.D. 580) ; eueenuied | 
so far as in conflict, 53 LD. 228 


. (1980). . 
‘Kinsinger v. Peck (11 LD. 202) (See 
89 L.D. 162, 225 (1910) ). zi 


Kiser v. Keech (7 L. D. 25) 5 overruled, 


28 L.D. 119 (1896). 


Knight, Albert B. et al. (30 L. D. 227 e 


overruled, 81 L.D. 64 (1901). 

Knight v. Heirs of Knight (39 L.D. 
862, 491); 40 L.D,. 461; overruled, 
48 LD. 242 (1914). 


| Kniskern y. Hastings and Dakota ] R.R. | 


Co. (6 C. L.O. 50) ; overruled, 1LD. 
362 (1888). °° 

Kolberg, Peter F. (37 L.D. 458), over- 
ruled, 48 L.D. 181 (1914). 

_ Krighaum, James T. (12 L.D. a) : 

overruled, 26 L.D. 448 (1898). 


Assignee 
(50 L.D. 639) ; ovextulad so far ag | 
| Larson, Syvert (40 L.D. 69); - over- 
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*Krushnie, Emil L, (52 L.D, 282, 295) ; 


vacated, 53 I.D. ‘42, 45 (1930) os Sie 3 


280 U.S. 306). 


Lackawanna Placer Claim. (36 LD. = 
86); overruled, 37 L.D. 715 (1909). - 

La Follette, Harvey M. (26 L.D. 458) ; 

| “Svertilcd so: far as in conflict, 59 
ID. 416, 422 (1947). | 

Eanib v. Ullery (10 L.D. 528) ; : over. 
ruled, 82 L.D. 881 (1908). 

Largent, Edward B. et al. (13 ‘LD 
397); overruled so far as in conilict, 
42 L.D. 321 (19138). 


ruled, 43 L.D. 242 (1914). 

Lasselle vy. Missouri, Kansas . and. 
Texas Ry. Co. (8 C.L.0. 10); over- 
ruled, 14 L.D. 278 (1892). 

Las Vegas: Grant (18 L.D. 646; 15 
LD. 58); Evokes 27 L.D. 683 
(1898). 


Laughlin, Allen (31 L.D. 256) ; 3 over- 


ruled, 41 L.D. 361 (1912). | 
Laughlin vw. Martin (18 L.D. 112); 
- modified, 21 L.D. 40 (1895). 


| Law v. State of Utah (29 L.D. 623); 


— overruled, 47 L.D. 359 (1920). 
Layne and Bowler Export Coyrp., 
IBCA-245 (Jan. 18, 1961), 68 I.D. 
33, overruled in so far as it conflicts 
with Schweigert, Inc. v, United 
- States, Court of Claims, No, 26- 
-66 (Dec. 15, 1967), and Galland- 
Henning Manufacturing Company, 


_ IBCA-534-12-65 (Mar. 29, 1968). 


Lemmons, Lawson H,- (19 -L.D.. 37) ; 
Syeroaled. 26 L.D. 3889 (1898). ee 


‘Leonard, Sarah (1 L.D. 41); even 


ruled, 16 L.D. 468, 464 (1898). 


Liability of Indian Tribes for State 


Taxes Imposed on Royalty Received — 
from Oil and Gas Leases, 58 1.D, 535 — 
(1948) ; - superseded to extent it is 


inconsistent with Solicitor’s Opinion — 


—Tax Status of the Production of 
Oil and. Gas from Leases of the 


Ft. Peck Tribal Lands Under the — 


- 1988 Mineral Leasing Act, M--36896, 
84 LD. 905 (1977). | 


Lindberg, Anna C. (3 L.D, 95); modi- a 


fied, 4 L.D. 299 (1885). 
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Linderman ». Wait (6 LD. 689) ; : 

overruled, 18 L.D. 459 (1891). 
*Linhart v. Santa Fe Pacific R.R. Co. 
- (86 L.D. 41) ; overruled, 41 L.D. ‘284 
, (See 48 L.D. 586 (1914) ).- : 

Liss, Merwin E., Cumberland & Alle- 
~ gheny Gas Company, 67 I.D. 385 
(1960), is overruled, 80 LD. 395 
(1978). | 

Little Pet Lode (4 L. D.17 ); overruled, 
25 L.D. 550 (1897). 


Lock Lode (6 L.D. 105); overruled 20. 


far as in conflict, 26 L.D. 128 
(1898). 


Lockwood; Francis A. (20 LD. 361); | 


modified; 21 L.D. 200 (1895)... 
~ Lonergan v. Shockley’ (33 L.D. 288) ; 


overruled so far as in conflict, 34 


: L.D. 814; 36 L.D. 199 (1907). 
Louisiana, State of (8 L.D. 126); : 

modified, 9 L.D. 157 (1889). 

Louisiana, State of (24 L.D. 231) ; va- 
cated, 26 L.D.5 (1898). | 


Louisiana, State of (47 LD. 366) ; 


overruled so far as in conflict, 51 
L.D. 291 (1925). 


_ Louisiana, State of (48 LD. 201); 
overruled so far as in conflict, 51 


~~L.D.291 (1925). 
ee B. Hussey Lode (5. L.D. 98) ; 
overruled, 25 L.D. 495 (1897)... | 
Luse, Jeanette L. et al. (61 LD. 103) ; 


distinguished by Richfield Oil Corp. ” MeCalla v. Acker (29 LD. 208) va 


T1 LD. 248 (1964). 


ae James W. (34 L. D. 468); over- 


ruled so far as in conflict, 35 L.D. 
102 (1906). 


Lyman, Mary O. (24.L.D. 498) : over- | 


ruled go far as in conflict, 43 L.D. 

- 221 (1914). 

Lynch, Patrick (7 L:D, 88): overruled 
so far as in oe 138 L.D. 718 

(1891). : 7 chs Sg 


26. L.D. 675, distin- 

_ guished; 57 I.D. 68 (1939). 

Madigan, Thomas (8-L.D. 188): over- 
ruled, 27 L.D. 448 (1898)... 


Mabel to 


‘Maginnis, Charles P. (31 L.D. 992) ; 3; 


overruled, 35 L.D. 399 (1907). 
Maginnis, John S, (82 L.D. 14) ; modi- 
fied (42 L.D. 472 (1918)). | 7 


Masten, BE. C.. 


— XCI 

Maher, John M.. (34 L.D. 242) moai- 
fied, 42 L.D. 472 (1913). 

Mahoney, Timothy (41 L.D.. 129) : : 
overruled, 42 L.D. 813 (1918). 


Makela, Charles (46 L.D. 509); ex- 
tended, 49 L.D. 244 (1922). 


Makemson v. Snider’s Heirs (22 L.D. a 


611) ; overruled, 32 L.D. 650 (1904). 


Malone Land and Water Co. (41 L.D. 


_ 188); overruled in part, 48 L.D. 110. 
(1914). 2 | 
Maney, John J. (85 L.D. 250) ; modi- _ 
fied, 48 L.D. 153 (1921). : 
Maple, Frank (37 L.D. 107) 5 3 over- 
ruled, 48 L.D.181 (1914). 

Martin vw. Patrick (41 L.D. 284) ; ‘over- 
ruled, 43 L.D. 586 (1914). a 
Mason v. Cromwell (24 L.D. 248); va- _ 
 eated, 26 L.D. 3869 (1898)... — | 

(22 reeks eae over- 
ruled, 25 L.D. 111 (1897). 

Mather et al. v. Hackley’s Heirs (15 
LD. 487) ; vacated, ia _L.D. 48 
— (1894). | 

Maughan, George Wi a L.D. 


25) 
overruled, 7 L.D. 94 (1888). 


Maxwell and Sangre de Cristo Land 


Grants (46 L.D. 301) ; ; modified, 48. 
LD. 87, 88. (1921). 


MeBride v. Secretary of the iiaeise 


(8 C.L.O. 10); modified, 52 LD. 83 
(1927). 


- cated, 30 L.D. 277 (1900). 
McCord, WwW. E. (28 L.D. 187): over- 


ruled to extent of any possible in- — 


' consistency, 56 I.D. 78 (1937). 
McCornick, Williams §. (41 L.D. 661, 
666) ; vacated, 48 L.D. 429 (1914). 
*McCraney ». Heirs of Hayes (83 L.D. ~ 
21); overruled so far as in conflict, 
‘41-L.D: 119 (1912) (See 48 L.D. 

196)... 


| McDonald, Roy (84 L.D.:21); over- 


ruled, 87 L.D.'285 (1908). 

*McDonogh School Fund (11 L.D. 
378); overruled, 30 L.D. 616 (1901) 
(See 35 L.D. 899), 


: McFadden eé al. v. Mountain View 


Mining and. Milling Co. (26 L.D. 
580) ; ; vacated, 27 L.D. 358. eee 
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“McGee, Edward D. (17 L.D. 285); 
overruled, 29 L:D. 166 (1899). 
McGrann, Owen (5 L.D. 10); over- 

ruled; 24 L.D. 502 (1897). 
McGregor, Carl (87 L.D. 693):;. over- 
_- ruled, 38 L.D. 148 (1909). 

McHarry v. Stewart (9 L.D. 344); 
 eriticized and distinguished, 56 I.D. 
— 840 (1988).. 

McKernan v. Bailey (16 L.D. 368); 

overruled, 17 L.D. 494 (1893). 
*McKittrick Oil Co. v.. Southern Pa- 


cific R.R. Co. (87 L.D. 248); over- |. 


ruled so far as in conflict, 40 L.D. 
528 (See 42 L.D. 317 (1918)). 
McMicken, Herbert et al. (10 L.D. 
97); (11 L.D..96) ; distinguished; 58 
ID. 257, 260 (1942). 
McNamara et.al. v. State of California 


(17 L.D. eee) overruled, 22 L.D. | 


666 (1896). 


McPeek  v. Sullivan et al. (25 L.D. 


281); overruled, 36 L.D. 26 (1907). 
*Mee v. Hughart et al. (23 L.D. 455) ; 
vacated, 28 L.D. 209. In effect rein- 

stated, 44 L.D. 414, 487, 46 L.D. 434; 


48 L.D. 195, 346, 348; 49 L.D. 659, | 


660 (1928).. 7 
Meeboer v. Heirs of Schut. (85 L.D. 
805); overruled so far as in conflict, 


41. LD. 119° (1912). (See 438 Roe 


196). 


Mercer v, Buford. Townsite (85 L.D. 


119) ; overruled, 35 L.D. 649 (1907). 

. Meyer v. Brown (15 L.D. 307) ive 39 
L.D. 162, 225 (1910)). 

| Meyer, Peter (6 L.D. $89); ‘modified, 

12: LD. 486 (1891). 


Midland. Oilfields Co. (50 L.D. 620); 


_ overruled so far as in conflict, 54 
LD. 871 (1984). 

Mikesell, Henry D3 A-24112 (Mar. 11, 
1946) ; eehoarie denied (June 20, 
1946) ,. overruled to extent inconsist- 
ent, 70 1.D. 149 (1963). 3 

Miller, D., 60 I.D. 161; overruled in 
part, 62 L D, 210. 


- Miller, Duncan, A-29760 (Sept. 18, 


1963), overruled, 79 I. D. 416 (1972). 
Miller, Duncan, A-30742 (December 2, 
1966), overruled, 79 I.D. 416 (1972). 


Morgan v. Craig (10 C.L.O. 
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Miller, Duncan, A-30722 (April - 14, 
1967), overruled, 79 LD. 416 (1972). 
Miller, Edwin J. (85 L.D. 411); over- | 
‘ruled, 48 L.D. 181 (1914). | 
Miller v. Sebastian (19 L.D. 
overruled,.26 L.D. 448 (1898). 
Milner and North Side R.R. Co. (86. 
_L.D. 488); overruled, 40 L.D. 187. 
Milton et al. v. Lamb (22 L.D. 389); 

overruled, 25 L.D. 550 (1897). 

Milwaukee, Lake Shore and Western 
Ry. Co. (12 L.D. 79); overruled 29 
L.D. 112 (1899). 

Miner v. Mariott et al. (2 i D. 708) ; : 
modified, 28 L.D. 224 (1899). 

Minnesota and Ontario Bridge Com- 
pany (30 L.D. 77); no longer fol- 

_ lowed, 50 L.D. 859° (1924). 

*Mitchell:'v. Brown (3 L.D. 65); over- 
ruled, 41 L.D. 396 (1912) (See 43 
LD. 520). 

Monitor: Lode (18. LD. 858); over- 
ruled, 25 L.D. 495 (1897). 

Monster Lode (85 L.D. 493); over- 
ruled so far as in conflict, 55 ID. 
848 (1935). 

Moore, Charles H. (16 L.D. 204); 

— overruled, 27 L.D. 481, 2 (1898). 

284); 


288) ; 


overruled, 5 L.D. 303 (1886). 

Morgan, Henry S. et al., 65 I.D. 369; 
overruled to extent inconsistent, 7 i 
ID. 22 (1964). - 
Morgan v. Rowland (87 L. D. 90); 
overruled, 37 L.D. 618 (1909). 
Moritz v. Hinz (36 L.D. 450) ; vacated, 
837 L.D. 882 (1909). 

Morrison, Charles 8S, (36 LD. 126); 
‘modified, 86 L.D. 319 (1908). — | 

Morrow et al. v. State of Oregon et al. 
(82 L.D. 54); modified, 33 L.D. 101 
(1904). 7 

Moses, Zelmer R. (36 L.D. 473) ; over- 
ruled, 44 L.D. 570. 

Mountain Chief Nos, 8 and 9 Lode 

Claims (36 L.D. 100); overruled in. 
part, 36 L.D. 551 (1908). 


Mountain Fuel Supply Company, A~_ 


81053 (Dec. 19, 1969), overruled, 
79 I.D. 416. (1972). 

Mt. Whitney Military Reservation (40 
L.D. 315 (1911)) (See 43 L.D. 33). 
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Muller, Ernest (46 L.D. 248); over- |. 


' ruled, 48 L.D. 168 (1921). 

Muller, Esberne K. (89 L.D. 72); 

' modified, 39 L.D. 360 (1910). 

Mulnix, Philip, Heirs of (33 L.D. 
381); overruled, 43 L.D. 5382 (1915). 

Munsey, Glenn, Earnest Scott and Ar- 
nold Scott v. Smitty Baker Coal 


Company, Inc., 1 IBMA 144, 162]. 


(Aug. 8, 1972), 79 ID. 501, 509, 
distinguished, 80 I.D. 251 (19738). 
Myll, Clifton O., 71 I.D. 458 (1964); 
as supplemented, 71 I.D. 486 (1964), 
vacated, 72 I.D. 586 (1965). 


National Livestock Company and Zack 


Cox, I.G.D. 55 (1988), is overruled, 


_ United States v. Maher, Charles et | 
a, 5 IBLA 209, 79 1.D. 109 (1972).1. 


Naughton, Harold J., 8 IBLA 237, 78 
ID. 300 (1971); ‘Schweite,. Helena 


M., 14 IBLA 3805 (Feb. 1, 1974) is] 


| distinguiahed by Kristeen J. Burke, 
Joe N. Melovedoff, Victor Melove- 
 doff, 20 IBLA 162 (May 5, 1975). 
Nebraska, State of (18 L.D. 124); 
~ overruled, 28 L.D. 358 (1899). 
Nebraska, State of v. Dorrington (2 
CLL. 647); overruled, 26 L.D. 123 
(1898). 


Neilsen v. Central Pacific R. R. Co. et | 


al. (26 L.D. 252); modified, 30 L.D. 
216 (1900). 
Newbanks v, Thompson (22 L. D. 490) ; 
- overruled, 29 L.D. 108 (1899). 
Newlon, Robert C. (41 L.D. 421); 


| overruled so far as in conflict, 43° 


L.D. 864 (1914). 
New Mexico, State of (46 L.D. 217 ); 
overruled, 48 L.D. 97 (1921). 


New Mexico, State of (49 L.D. 814) a 


overruled, 54 I.D. 159 (19383). 
Newton, Walter (22 L.D. 322); modi- 
fied, 25 L.D. 188 (1897). | 


New York Lode and Mill Site (5 L.D. 


513) ; overruled, 27 L.D. 378 (1898). 
*Nickel, John R. (9 L.D. 388); over- 

ruled, 41 L.D.. 129 (1912) ee 42 
. LD. 318). “3 

Northern Pacific R.R. Co. (20 L.D. 
191); modified, 22 L.D. 284; over- 
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ruled so far as in conflict, 29 L.D. 
— 650 (1900). 
*Northern Pacific R.R. Co: (21 L.D. 
‘412, 28 L.D. 204; 25 L.D. 501); 
overruled, 58 I.D. 242 (See 26 L.D. 


265: 88 L.D. 426; 44 L.D. 218 — 


(1915) ; 117 U.S. 435). 

Northern Pacific R.R. Co. v. Bowman 
(7 L.D: 238) ; modified, 18 L.D. 224 
(1894). 3 

Northern Pacific R.R: Co. v. Burns (6 
LD. 21); overruled, 20 L.D. 191 
(1895). 

Northern Pacific RR. Co. v. Loomis 
(21 L.D. 395); overruled, 27 L.D. 
464 (1898). 

Northern Pacific R.R. Co. Vv. “Marshall 

et al. (17 L.D. =); overruled, 28 

L.D. 174 (1899). 

Northerd Pacific R.R. Co. v. Miller (7 
L.D. 100); overruled so far as in 
conflict, 16 L.D, 229 (1898). | 

Northern Pacific R.R. Co. v. Sherwood 
_ (28 L.D. 126); overruled so far as 
in conflict, 29 L.D. 550 (1900). 

Northern Pacific R.R. Co. v. Symons 
(22 L.D. 686); overruled, 28 L.D. 95 
(1899). 

Northern Pacific RR. Co. v. Usaahert 
(8 L.D. 365) ; overruled, 28 L.D. 126 
(1899). | 


| Northern Pacific R.R, Co. v. ‘Walters 


et al. (18 L.D. 280); overruled so 
far as in- conflict, 49 L.D. aot: 
(1922). : 

Northern Pacific R.R. Co. Ve Yantié (8 | 

 L.D. 58); overruled, 12 L.D.: 127. 
(1891). 

*Northern. Pacific . Ry. Co. (48 L.D. 
- 578); overruled so far as in conflict, 
51-L.D. 196 (1925) (See 52 L.D. 58 

— (1927)). 

Nunez, Roman C. and Serapio (56 LD. 
. 863) ; overruled so far as in conflict, 
57 LD. 218. 

Nyman v. St. Paul, Minneapolis, ae 
Manitoba Ry. Co. (5 L.D. 396); 
overruled, 6 L.D. 750 (1888). 


| O'Donnell, Thomas J. (28°L.D. 214); | 


overruled, 35 L.D. 411 (1907). 


_XCIV 
Oil and Gas Privilege and License 
Tax, Ft. Peck Reservation, Under 


Laws. of Montana, M-86818 (Oct. 


18, 1955); is superseded to the ex- 
tent that it is inconsistent with, So- 
. licitor’s Opinion—Tax Status of the 


Production of Gil and Gas From 
Lease of the Ft. Peck Tribal Lands |. 


Under the 1938 Mineral Leasing 
Act, M-86896, 84 LD. 905. (1977). 
Olson v. Traver et al. (26 L.D. 350, 
628) ; overruled so far as in conflict, 
29 L.D. 480; 30 L.D. 382. (1900). 


Opinion A.A.G. (85 L.D. 277); va- 


cated, 86 L.D. 342 (1908). 


Opinion of Acting Solicitor, June 6, 


1941; overruled so far as inconsist- 
ent, 60 I.D. 333 (1949). 

*Opinion of Acting Solicitor, July 30, 
1942: overruled so far as in conflict, 
58 LD. 331 (1948) (See 59 I.D. 346, 
350). 

Opinion of Associate Solicitor, Oct. 22, 
1947 (M-84999):;. distinguished, 68 
I.D. 488 (1961). 

Opinion of Ronee, Solicitor, M- 
36463, 64 ILD. 851. (1957); over- 
ruled, 74 1.D. 165 (1967). ) 

Opinion of Associate Solicitor, M- 
36512 (July 29, 1958) ; overruled to 
extent inconsistent, 70 I.D. 159 
(1968). 

Opinion of Chief Goansel July 1, 1914 
“(48 L.D. 389); a 68 I.D. 
372 (1961). 

~ Opinion of Deputy Assistant Secretary 

. (Dee. 2, 1966), affirming Oct. 27, 

1966), is superseded to the extent 

that it is inconsistent with Solici- 

_tor’s Opinion—Tax Status of the 


Production of Oil and Gas From } 


Leases of the Ft, Peck Tribal Lands 
Under the 1988 Mineral Leasing 
Act, M~36896, 84 I.D. 905 (1977). 


Opinion of Secretary, 75 ID. 147 
(1968) ; vacated, 76 I.D. 69 (1969). 


Opinion of Solicitor, Oct. 31, 1917 


(D-40462) ; overruled so far as in-|. 


_ consistent, 58 I.D. 85, 92, 96 (1942). 
‘Opinion of Solicitor, Feb. 7, 1919 


_(D-44083) ; overruled, November 4, 
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1921 (M--6397) (See 58. LD. 158, 
160 (1942) ). 
Opinion of Solicitor, Angie 8, 1933 
(M-27499); overruled so far as in 
- conflict, 54 1.D. 402 (1934). 
Opinion of Solicitor, June 15, 1984 (54 
J.D. 517 (1984) ) ; overruled in part, 
February 11, 1957 (M-36410). 
Opinion of Solicitor, Oct. 25, 1934, 55 
LD. 14, overruled so far as incon- 
sistent, 77 1.D. 49 (1970). 
Opinion of Solicitor, M-28198 (Jan. 8, 
1936), finding inter alia, that the 
Indian Title to Certain Lands within 
the Ft. Yuma Indian Reservation 
has been Extinguished, is well 
founded and is affirmed, Solicitor’s 
Opinion, M-36886, 84 I.D. 1 (1977). 


Opinion of Solicitor, May 8, 1940 (57 


I.D, 124) ; overruled in part, 58 LD. — 
662, 567 (1943). : 
Opinion of. Solicitor, Aug. 31, 1948 


(M-83183), distinguished, 58 J.D. | 


726, 729 (1944). 
Opinion of Solicitor, May 2, 1944. (58 
I.D. 680) ; distinguished, 64 ID. 141. 


Opinion of Solicitor, M-34326, 59 ID. 


147 (1945); overruled in part, So- 
licitor’s Opinion, M-36887, 84 I.D. 
72 (1977). 

Opinion | of Solicitor, Oct: 22, 1947 
(M-34999); distinguished, 68 I.D. 
483 (1961). | 

Opinion of Solicitor, Mar. 28, 1949 
(M-35098) ; overruled in part, 64 
LD. 70 (1957). 

Cpimion of Solicitow: 60 LD. “436 
(1950); will not be followed to the 

extent that it conflicts. with these 

_ views, 72 LD. 92 (1965). 

Opinion of Solicitor, M—86051 (Decem- 

ber 7, 1950), modified; Solicitor’s 
Opinion, M-86863, 79 LD. 513 
(1972). 

Opinion of Solicitor, Jan. 19, 1956 
(M-~36878) ; overruled to extent in- 
consistent, 64 I.D. 57 (1957). | 

Opinion of Solicitor, June 4, 1957 (M~_ 
86448); overruled in part, 65 I.D. 
316 (1958). 
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Opinion of Solicitor, July 9, 1957 (M- 
$6442); withdrawn and superseded, 
65 I.D. 386, 388 (1958). 
Opinion of Solicitor, Oct. 80, 1957, 64 
- ID. 898 (M~36429) ; no longer fol- 
lowed, 67 I.D, 866 (1960). | 
Opinion of Solicitor, 64 LD. 351 
(1957) ; overruled, M-36706, 74 i.D. 
165 (1967). : | 
Opinion of Solicitor, 64 ID. 485 
(1957) ; will not be followed to the 


extent that it conflicts with these |: 


views M-36456 (Supp.) (Feb. 18, 
1969), 76 ID. 14 (1969). 

Opinion of Solicitor, July 29, 1958 
(M-36512); overruled to extent in- 
consistent, 70 I.D. 159 (1963). 

Opinion of Solicitor, Oct. 27, 1958 

- (M-36531) ; overruled, 69 I.D. 110 
~ (1962). | 

Opinion of Solicitor, July 20, 1959 
(M-36531, Supp.);. overruled, 69 
1.D. 110 (1962). | 

Opinion of Solicitor, 68 I.D. 433 
(1961); distinguished and limited, 
72 I.D. 245 (1965). 

Opinion of Solicitor, M~36767 (Nov. a 
1967) (supplementing, M-36599), 
69 L.D. 195 (1962). 


Opinion of Solicitor, M-36735. (Jan. | 


31, 1968), is reversed and. with- 
drawn, Relocation of Flathead Irri- 
gation Project’s Kerr Substation 
and Switchyard, M-~86735 (Supp.), 
83 I.D. 846 (1976). | 

Opinions of Solicitor, September 15, 
1914, and February 2, 1915; over- 

~ ruled, September 9, 1919 (D—43035, 
“May Caramony) (See 58 I -D. 149, 
154-156 (1942)). | 

Oregon and California RR. Co. vw 
Puckett (39 L.D. 169); modified, 53 

_ LD. 264 (1931). _ 

Oregon Central Military Wagon Road 


Co. v. Hart (17 L.D. 480); over-|. 


ruled, 18 L.D. 548 (1894). 

Owens et al. v. State of California (22 
L.D. 369); overruled, 38 L.D. 253 
(1909). | 


Pace v, Carstarphen et al. (50 L.D. 


xv 
369) ; ; distinguished, 61 LD. 459 | 
(1954). ! 


| Pacific Slope Lode ae L.D. 686); 
overruled so far as in conflict, 25 


L.D. 518 (1897). 
Page, Ralph, 8 IBLA 435 (Dec. 22, 


1972), explained; Sam Rosetti, 15° _ 


IBLA 288, 81 I.D, 251 (1974). 

Papina v. Alderson (1 B.L.P. 91); 
modified, 5 L.D. 256 (1886). 

Patterson, Charles E..(8 L.D. 260); 
modified, 6 L.D. 264, 626. 

Paul Jarvis, Inc., Appeal of (64 I.D. 
285); distinguished, 64. I.D. iia 
(1957). 

Paul Jones Lode (28 L.D. 120) ; meal: 
fied, 31 L.D. 359 overruled, 57 LD. 
63 (1939). - | 

Paul v. Wiseman (21 L.D. 12); over- 
ruled, 27 L.D. 522 (1898). 

Pecos Irrigation and Improvement Co. 
(15 L.D. 470); overruled, 18 L.D. 
168, 268 (1894). | 

Pennock, Belle L..(42 L.D. 315); va- 
cated, 43 L.D. 66 (1914). 

Perry v. Central Pacific R.R. Co. (39 
L.D. 5); overruled so far as in con- 
flict, 47 L.D. 308, 304 (1920). 

Phebus, Clayton (48 L.D. 128); over- 
ruled so far as in conflict, 50 L.D. 
281; overruled to extent inconsist- 
ent, 70 I.D. 159 (1963). : 

Phelps, W. L. (8 C.L.O. 189); over- 
‘ruled, 2 L.D. 854 (1884). 

Phillips, Alonzo (2 L.D. 321); over- 
‘ruled, 15 L.D. 424 (1892). . 

Phillips v. Breazeale’s Heirs (19 L.D. 
573); overruled, 39 L.D. 98 (1910). 

Phillips, Cecil H., A~30851 (November 
16, 1967), overruled, 79 ‘LD. 416 
(1972). : 

Phillips, Vance Wz, 14 IBLA 79 (Dec. 
11, 1973) is modified by Vance W.. 

- Phillips and Aelisa A. Burnham, 19 
IBLA 211 (Mar. 21. 1975). 

Pieper, Agnes C. (35 L.D. 459); over- 
ruled, 43 L.D. 374 (1914).: | 
Pierce, Lewis W . (18 L.D. 828); va- 
cated, 58 ILD. 447; overruled so far 
as in conflict, 59 I.D. 416, 422 

(1947). | (7 =" 
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Pietkiewicz et al. v. Richmond (29 L.D. 
195) ; overruled, 37 L.D. 145 (1908). 
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Cowgill, et al., 19 IBLA 274 (Apr. 7, 
1975). 


- Pike’s Peak Lode (10 L.D. 200) ; over- Rebel Lode (12 L.D. 683) ; overruled, | 


ruled in part, 20 L.D. 204, 48 L.D. 
523 (1922). 

Pike’s Peak Lode (14 L.D. 47)}3 over- 
ruled, 20 L.D. 204, 48 L.D. 5238 
(1922). | 

Popple, James (12 LD. 488) ; 3 over- 
ruled, 13 L.D. 588 (1891). 

Powell, D. C. (6 L.D. 302); modified, 
15 L.D. 477 (1892). 

Prange, Christ C. and William C. 
Braasch (48 L.D. 488) ; overruled so 
far as in conch 60 4D, A417, 
— (1950). 


L.D. 162, 225 (1910). 


Prescott, Henrietta P. (46 L.D. 486) ; . 


overruled, 51:L.D. 287 (1925). 
Pringle, Wesley (18 L.D. 519); over- 
ruled, 29 L.D. 599 (1900).. 
Provensal, Victor H. (30 L.D. 616) ; ; 
overruled, 35 L.D. 399 (1907). 
Prue, Widow of Emanuel (6 L.D. 
436) ; vacated, 33 L.D. 409 (1905). 
Pugh, F. M. et al. (14 L.D. 274); in 
effect vacated, 232 U.S. 452. 
Puyallup Allotment (20 L.D. 157); ; 
modified, 29 L. D. 628 (1900). 


Ramsey, chine io Heirs of. Edwin C. 
Philbrick (A-16060), August 6, 


1931, unreported; recalled and va-j| 


eated, 58 I.D. 272, 275, 290 (1942). 
Rancho Alisal (1 L.D. 178) ; overruled, 
- 5 LD. 820 (1886). 7 

Ranger Fuel Corporation, 2 IBMA 163 
(July 17, 1973), 80 I.D. 708; Set 
aside by Memorandum Opinion and 
Order Upon Reconsideration in 
Ranger Fuel Corporation, 2 IBMA 


186 (September 5, 1978), 80 I.D.| 


604. 


Rankin, James D. et al. (7 L.D. 411); | 


_ overruled, 35 L.D. 32 (1906). 
Rankin, John M. (20 L.D. 272); re- 
versed, 21 L.D. 404 (1895). | 


Rayburn, Ethel Cowsill, A-28866| 


(Sept. 6, 1962) is modified by T. T. 


419 | - 


(| Relocation of Flathead Irrigati 
Premo, George (9 L.D. 70) (See 89| project's Kerr. ead Irrigation 


20 L.D. 204; 48 L.D. 523 (1922). 

*Reed v. Buffington (7 L.D. 154); 
overruled, 8 L.D. 110 (1889) (see 9 
L.D. 360). 

Regione. v. Rosseler (40 L.D. 98); va- 
cated, 40 L.D. 420 (1912). 

Reid, Bettie H., Lucille H. Pipkin (61 
I.D. 1); overruled, 61 ID. 355— 
(1954). | 


| Reliable Coal Corp., 1 IBMA 50, 78° 


I.D. 199 (1971) distinguished, Zeig- 
ler Coal Corporation, 1 IBMA 71, 78 
I.D. 362 (1971). 


Project’s Kerr Substation and 
Switchyard, M-367385 (Jan. 31, 
1968) ; is reversed and withdrawn, 

. M-36735 (Supp.), 83 LD. 3846 
(1976). 

Rialto No. 2 Placer Mining Claim (34 
L.D. 44); overruled, 37 L.D. 250 
(1908). | 

Rico Town Site (1 L.D. 556); modi-— 

_ fied 5 L.D..256 (1886). 

Rio Verde Canal Co. (26 L.D. 381); _ 


| vacated, 27 L.D. 421 (1898). 


Roberts v. Oregon Central Military _ 
Road Co. (19 L.D. 591); overruled, 

81 L.D.174 (1901). 

Robinson, Stella G. (12 L.D. 448); 
overruled, 13 L.D.1 (1891). 

Rogers v. Atlantic & Pacific R.R. Co. 
(6 L.D. 565) ; overruled so far as in 
conflict, 8 L.D. 165 (1889). . 

Rogers, Fred B. (47 L.D. 825); va- 
cated, 53 I.D. 649 (19382). 


Rogers, Horace B. (10 L.D. 29) ; over- 


ruled, 14 L.D. 821 (1892). | 

*Rogers v. Lukens (6 L.D, 111) ; over- 
ruled, 8 L.D. 110 (1889) (See 9 
LD. 360). 

Romero v. Widow of Knox (48 L.D. 
82); overruled so far as in coneict, 
49 L.D. 244 (1922). 

Roth, Gottlieb (50 L.D. 196) ; modified, 
50 L.D. 197 (1924). 

Rough Rider and Other Lode Claims 
(41 L.D. 242, 255) ; vacated, 42 L.D. 
584 (1913). 
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St. Clair, Frank (52 L.D. 597) ; modi-| Simpson, Lawrence W. (35 L.D. 399, 


- . fied, 58 1.D. 194 (19380). 

 *§t. Paul, Minneapolis and Manitoba 
Ry. Co. (8 L.D. 255); modified, 13 
L.D. 354 (1891) (See 32 L.D. 21). 

St. Paul, Minneapolis and Manitoba 

Ry. Co. v. Fogelberg (29 L.D. 291) ; 
‘vacated, 30 L.D. 191 (1900). 

St. Paul, Minneapolis and Manitoba 
Ry. Co. v. Hagen (20 L.D. 249); 
overruled, 25 L.D. 86 (1897). 

Salsberry, Carroll (17 L.D.. 170); 
overruled, 39 L.D. 93 (1910). 

Sangre de Cristo and Maxwell Land 
Grants (46 L.D. 301); modified, 48 
L.D. 88 (1921). | 

Santa Fe Pacific R.R. Co. v. Peterson 
(39 L.D. 442) ; overruled, 41 ‘LD. 
383 (1912). | 

Satisfaction Extension Mill Site (14 

L.D. 178 (1892)) (See 32 L.D. 128). 

*Sayles, Henry P. (2 L.D. 88) ;.modi- 

fied 6 L.D. 797. (1888) (See 387 L.D. 
830). : 

Schweite, Helena M., 14 IBLA. 305 


(Feb. 1, 1974); Neushton. Harold | 
J., 3 IBLA 287, 78 I.D. 300 (1971). 


is distinguished by Kristeen J. 


Burke, Joe N. Melovedoff, Victor |. 


Melovedoff, 20, IBLA 162 (May 5, 
1975). 
Schweitzer v. Hilliard et al. (19 L.D. 
294) ; overruled so far as in conflict, 
_ 26 L.D. 639 (1898). 
Serrano v. Southern Pacific R.R. Co. 
(6 C.L.O, 98) ; overruled, 1 L.D. 380, 
Serry, John J. (27 L.D. 380); over- 
ruled so far as in conflict, 59 1. D. 
416, 422 (1947). 
" Shale Oil Company overruled so far 
as in conflict, (See 55 I.D. 
(1985)). 


Shanley v. Moran (1 L. D. 162) ; over- |. 


ruled, 15 L.D. 424 (1892). 
Shillander, H. E., A~30279 (January 
26, 1965), overruled, 79 ID. ‘Al6 
(1972). 
Shineberger, Joseph (8 L. D. 
-overruled, 9 L.D. 202 (1889). 


231); 


Silver Queen Lode (16 L.D. 186);|. 


overruled, 57 I.D. 63 (1939). 
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609) ; modified, 36 L.D. 205 (1907). 


‘Simpson Robert E., A~4167 (June 22, 


1970) ; overruled to extent inconsist- 
ent, United States v..Union Carbide 
Corp., 31 IBLA 72, 84 LD. 309 
(1977). 

Sipchen v. Ross (1 LD. 634) ; modte 
fied, 4 L.D. 152 (1885). 

smead uv. Southern Pacific R.R. Co. 
(21 L.D. 432) ; vacated, 29 LD. 135 
(1899). 

Smith, M. P., 51 L.D. 251 (1925); 
overruled, Solicitor’s Opinion, Re- 
sponse to Feb. 17, 1976, Request 
from the General Accounting Of- 
fice: Interpretation of Mineral Leas- 
ing Act of 1920, and Outer Conti- 
nental Shelf Lands Act Royalty 

_ Clause, M-86888 (Oct. 4, eo18)s 84 

TLD. 54 (1977). | 

Snook, Noah A. et ai. (41 LD. 428); 

- overruled so far as in conflict, 48 


LD. 864 (1914). 


Sorli v. Berg (40 L. D. 259) ; overruled, 
42 L.D. 557 (1913). 


‘South Dakota Mining Co. v. McDonald 


30 L.D. 357 (1900), distinguished, 

28 IBLA 187, 88 I.D. 609: (1976). 

Southern Pacific R.R. Co. (15 L.D. 
460); reversed, 18 L.D. 275 (1894). 

Southern Pacific R-R. Co. (28: L.D. 
281) ; recalled, 32 L.D. 51 (1908). 

Southern Pacific R.R. Co. (33 L.D. 
89); recalled, 33 L.D. 528 (1905)... 

Southern Pacific R.R. Co. v. Bruns (31 
-L.D. 272); vacated, 37 L.D. 243 
(1908). 

South. Star Lode (17 L.D. 280); over- — 
ruled, 20 L.D.. 204; 48 L.D. 5238 
(1922). 

Spaulding v. Northern Pacific R.R. Co. 
(21 L.D. 57) ; overruled, 31 L.D. 151. 

Spencer, James (6 L.D. 217); modi- 
fied, 6 L.D. 772; 8 L.D. 467 (1889). 

Sprulli; Leila May (50° L.D. 549); 
overruled, 52 L.D. 3889 (1928). ' 

Standard Oil Company of California 

et al., 76 I.D. 271 (1969), no longer 

followed, 5 IBLA 26, 79 I.D. 23 

(1972). v7 
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Standard. Oil Company of California | State of New Mexico (48 L.D. 217) ; ; 


_v, Morton, 450 F.2d 498 (9th Cir. 
1971) ; 79 I.D. 28 (1972). 

‘Standard . Shales Products: Co. (52 
L.D. 522); overruled so far. as in 
conflict, 58 I.D. 42 (1980). 

Star Gold Mining Co. (47 L.D. 38) ; : 
distinguished by U.S. v. Alaska Em- 
pire Gold Mining Co., m1 ILD. 273 
(1964). 


State of California (14 L. D. 0258) : va- 
230 (1896). Over- 


cated, 23 L.D. 
ruled, 31 L.D. 885 (1902). 

State of California (15 L.D. 10) ; over- 

~ ruled, 23 L.D. 423 (1896). a 

State of California (19 L.D. 585) 5 va- 
cated, 28 L.D. 57 (1899). | 

State of California (22 L.D. 428) ; 

overruled, 82 L.D, 84 (1908). 

State of California (32 L.D. 846) ; va- 

cated, 50 L.D. 628 (1924) (See 37 
‘L.D. 499 and 46 L.D. 896). 

| State of California (44 L.D. 118, 468) ; 

.. overruled, 48 L.D, 97 (1921). 

- State of California v. Moccettini (19 

LD. 859); overruled, 31 L.D. 335 
— (1902). 

State of California v. Bigee (3 C.L.0. 
118) ; modified, 2 L.D. 854 (1884). 

State of California v. Smith (5 L.D. 


548) ; overruled so far as in conflict, | 


18 L.D. 348 (1894). 
State of Colorado (7 L.D. 490) 5 over- 

ruled, 9 L.D. 408 (1889). | 
State of Florida (17 L.D. 855) 3 re- 
_ wversed, 19 L.D. 76 (1894). | 
State of Florida. (47 L.D. 92,. 98); 
overruled so far as in conilict, 51 
L.D. 291, (1925). 


State of Louisiana (8 L.D. 126) ; 5; modi- 


fied, 9 L.D. 157 (1889). 


State of Louisiana (24 L.D. 281) ; va-| 


cated, 26 L.D. 5 (1898). | 
State of Louisiana (47 L.D. 866); 48 
L.D. 201 overruled so far as in, con- 
flict, 51 L.D. 291 (1925). | 


State of Nebraska (18 L.D. 124); 


overruled, 28 L.D. 358 (1899). 
State of Nebraska v. Doreingtan (2 


C.L.L. 467); overruled so far as in| 


conflict, 26 L.D. 123 (1898). 


overruled, 48 L.D. 98. ) 

State of New Mexico (49 L.D. 314) : 
overruled, 54 I.D. 159 (1933). 

State of Utah (45 L.D. 551); over- 

| ruled, 48 L.D.97 (1921)... 

State Production Taxes on Tribal Roy- 
alties from Leases Other than Oil 

and Gas, M-36345. (May 4, 1956), is 
superseded to the extent that it is 
inconsistent with Solicitor’s Opinion 
—Tax Status of the Production of 
Oil and Gas from Leases of the 
Ft. Peck Tribal Lands Under the 

- 1988 Mineral Leasing Act, M-36896, | 
841.D. 905 (1977). 


*Stevenson, Heirs of. v. Cunningham 


(32 L.D. 650); overruled so far as 
in conflict, 41 L.D. 119 (1912) (See 
43 LD. 196). | 

Stewart et al. v. Rees et abs (21 L.D. 
446) ; overruled so far as in conflict, 
29 L.D. 401 (1900). | 

Stirling, Lillie E. (89 L.D. 346) ; over- 
ruled, 46 L.D. 110 (1917). _ 

Stockley, Thomas J. (44, L.D. 178, 
180); vacated, 260 U.S. 582 (See 
49 L.D. 460, 461, 492 (19238) ). | 

Strain, A. G. (40 L.D. 108) ; overruled | 
so far as in conflict, 51 L.D. 51 
(1925). 

Streit, Arnold (T-476. (ir. iy, Aug. 26, 
1952 unreported ; eyerewens 62 I. »D. | 
12 (1955). | 


: Stricker, Lizzie (15 L.D. 74); over- 


ruled so far as. in conflict, 18 L.D. 
288 (1894). 
Stump, Alfred M. et al. (39 L.D. 487) ; 
vacated, 42 L.D. 566 (1918). | 
Sumner v. Roberts (28 L.D. 201); 
overruled so far as in conflict, 41 
L.D. 173. (1912). 
Superior Oil Company, A-28897 (Sep- 
tember 12, 1962) and William Wos- 
- tenberg, A-26450° (September 5, 
1952), distinguished in dictum; 6 


 IBLA 818, 79 LD. 489 (1972). 
Sweeney v. Northern Pacific R.R. Co. | 


(20 L.D. 394); overruled, 28 L.D. 
174 (1899). . 
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*Sweet, Eri P, (2 C.L.O. 18); over- 


ruled 41 LD. 129 (1912) sees 42). 


L.D.-318). 


Sweeten v. Stevenson (2 BLP. 42)3 


_. overruled so far as in conflict, 3 L D. 
248 (1884). | 


Taft v. Chapin (14 L.D. 598); ore 
ruled, 17 L.D. 414, 417 (1898). 
Taggart, William M. (41 L.D. 282); 

_overruled, 47 L.D. 370 (1920). 


Talkington’s Heirs v. Hempfling (2| 


L.D. 46); overruled, 14 L.D. 
(1892). a 
Tate, Sarah J. (10 L.D. 469); ¢ over- 
ruled, 21 L.D. 209, 211 (1895). 
Taylor, Josephine et al. (A-21994), 
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June 27, 1939, unreported; overruled 
so far as in conflict, 59 I.D. 258, 260 | 


(1946). 


reversed, 10 IL.D. 242 (1890). 


*Teller, John C. (26 L.D. 484) ; over-|_ 


ruled 36 L.D. 36 (1907) (See 37 
LD. 715). | 


iPhorstenson, Even (45 L.D. 96) ; over- 


- ruled so far as in conflict, 47 L.D. 
| 258 (1919). 
‘Tieck v. McNeil (48 L.D. 158) ; ; modi- 
fied, 49 L.D. 260 (1922). 
Toles v. Northern Pacific Ry. Co. et aT 
— (89. L.D.: 371); overruled so far as 
In conflict, 45 L.D. 92, 93 (1915). 


Tonkins, H. H. (41 L.D. 516) ; >; over- |. 


ruled, 51 L.D.27 (1925). 
Traganza, Mertie C. (40 L.D.. 300) ; 
overruled, 42 L.D. 611, 612 (1918). 


Traugh v. Ernst. (2 L.D. 212) over- 


ruled, 8 L.D. 98, 248 (1884). 


Tripp v. Dunphy (28 L.D. 14); modi- | 
Veach, Heir of Natter (46 LD. 496) ; : 


fied, 40 L.D. 128 (1911). . 


Tripp v. Stewart (7 C.L.0, 89) ; modi- 


fied, 6'L.D. 795 (1888). 
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"DECISIONS OF THE. 
"DEPARTMENT OF THE INTERIOR 


Act of ue 15, 1894—Indian tai” 
Ceded Lands— Withdrawals and Res- 2 


ervations: Generally. 


The Agreement of. Dec. 4, 1898, between ; 
the Yuma (now Quechan) Indians and 
the United: States, ‘ratified in sec.- 17 of te 
the. Act OL Aug. 15, 1894, was ‘an absolute; 


present cession ‘of any and all interests 
ofthe Indians to. ithe nonirrigable lands 


- in the Fort Yuma Indian Reservation ere- 


ated by Bxecutive Order of Ji an. 9, 1884. 


Ret: of Apr. 21, 1904—Indian Lands: 
-Ceded Lands—Reclamation © Lands: | 
Construction: 


Generally—Statutory 
Implied ‘Repeals — 


| Sec. 25 of the Act éf Ape. 2, 1904, which 


authorized the application of the’ Recla- — 
: mation. Act of: 1902, to. the Yuma Indian | 
Reservation, did not repeal Dy implication 


§ sec. 17 of the Act. of Aug. 15, 1894, -which 


provided for the cession, reclamation: and 
allotment of ‘the- Reservation, and is -in 


‘no way ‘inconsistent with the 1894. Act. 


Act of Aug. 15, 1894—Indian Lands: 


Ceded Lands—Withdrawals and Res- 7 


ervations : Generally 


Assuming that the Act of Aug. 45; 1804, R 
WAS &: conditional rather than an absolute - 


cession by the Yuma (ow Quechan) In- 


., dians of their rights to the nonirrigable — 
lands in the Fort: Yuma: Indian ‘Reserva-. 


tion, all material conditions. on’ the part 


- of the United: States were met, and d the 


cession: has’ occumred: 


aera | 


-. utery 
< Construction - 


ere 


Coded eee 
Administration—Stat- 
Construction: ae Administrative 


| | ae 7 
Public Lands: 


The. administrative ineuemeat of. land: as 


reser vation land under the. jurisdiction of 


the Bureau of Indian Affairs for many ~ 
purposes is not. dispositive of the status — 


of the land i in the face of clear legislation 
demonstrating that it was ‘absolutely 


ceded; :even without: conflicting | admin- a 4 


istrative. treatment. of - the: lands. as. 


public demain or under the jurisdiction of... 
the. Reclamation Service. The Department 


has the authority to resolve disputes and 
correct errors in the status of. Jands 7 
within its Jurisdiction. : : | 


M6886 - Tamuary 2 18, 19 ; 


OPINION BY SOLICITOR, 
: AUSTIN | 


® OFFICE OF THE SOLICITOR . 


To: Seoretary of the Interior. 


‘Sunsxor: Title to. Certain. ands | 


| Within the Boundaries of the | 

Ft. Yuma Indian. Reservation — 

as Established by. the Executive 
bs Order of Jan. 9, 1884. 


Concutsion : 8 olicitoi? 8 
Opinion M-28198, dated Janu- 
ary 8, 1936, finding, inter alia, 

_ that the Indian title to certain — 


84 LD. Nos. 1, 2, and oo: 


2 DECISIONS OF THE DEPARTMENT. OF THE INTERIOR. 


lands within the Fort Yuma 


Indian Reservation has been . 


extinguished, is well founded 
and is affirmed. 


IN TRODUCTION | 


boundaries of the original - Fort 


Yuma Indian Reservation. A 1936 


unpublished opinion by Solicitor 


~Margold: concluded that the Que- 


be hate Tribe holds no interest in the 
lands: In 1978: the ‘Tribe advanced 
to the Department a claim that the 
Margold Opinion is incorrect as‘a 
matter. of law, and, asked this office 
to..re-examine Solicitor Margold’s 
conclusion. After lengthy and care- 
ful investigation of the legal ques- 
tion’ and underlying facts,’ we con- 
cluded, in Jan. 1976, that the 
‘Opinion. of Solicitor Margold is 
well-founded and. should. be af- 
firmed. The President of. the Que- 

chan Tribal Council was promptly 

advised of this conclusion. Since the 


announcement of our decision, nu- 


merous inquiries have been made, 
culminating with oversight hear- 
ings by the Subcommittee on Indian 
Affairs of the Senate Commiittee on 


Interior and Insular Affairs, as to 


the factual. and legal justification 
for our’ decision. This: opinion will 
| respond to those 1 inquiries. ‘ 
STATEMENTS OF PACTS 

| 1885 Ewecoutive Order Reservation — 


By Executive Order. of Jan. 9, 
1884, 1: President Arthur established 


aa i C. Kappler,” Indian Affairs-Laws: and 


Preaties 832 (1904) (hereinafter Sica ie | 


rece vation was to be.. 


- teen south, 


two, twenty-three, 


(84 LD. 


the Fort Yuma Indian Reservation 
in California? for the Yuma (now 


called Quechan) Indians. The res- 


ervation consisted of seventy-two 
square miles, with its eastern bound- 
ary beginning at “a point in the 


This opinion considers the title-to ~ channel of the | Colorado River.” 5 


some 25,000 acres of land within the . 





| This order canceled : an Executive Order: dated 


July 6, 1883, that had set aside a different 
tract of land in-Arizona.as a. reservation for 
these Indians. Id. at 831. Caw 

~The 1884 Executive Order. provided that the 
“for the Yuma and 
such other Indians as the Secretary of the 
Interior may see fit to, settle thereon,’’? The. 
Secretary has" never settled any other’ group 


- of Indians on this reservation. 


. 2The. Fort Yuma Indian Reservation, a 
established by the Executive Order of Jan. 9, 


1884, will be referred to in this Memorandum 
as the “Yuma Reservation. = 


-2-The full boundary described in ‘the Execu- 
tive. Order. of Jan. 9; 1884, is as follows:: 
“Beginning at.a point in the channel. of the 
Colorado River due east of the meander corner 
to. sections nineteen and thirty, township fif- . 
range twenty-four east, San 
Bernardino meridian; thence ‘west on ‘the line 
between sections nineteen and. thirty to the 
range line between townships -twenty-three 


and twenty-four east; thence continuing. west 


on the section line to a point which, when sur- 
veyed, will be the corner to sections twenty- 
twenty-six, .and -twenty- 
seven, ith township fifteen south, range twenty- 


one east; thence south on-the line between — 


sections twenty-six and twenty“seven, in town- 


‘ship fifteen south, range twenty-one east; and — 


continuing south on the section lines to the 
intersection of the international boundary, be- 
ing the corner ‘to fractional sections. thirty- 
four and thirty-five, in township sixteen south, 
range ‘twenty-one east; thence easterly on the 
international boundary’ to the middle of the 
channel of the Colorado River; thence up said 


_Tiver, in the middle of. the channel thereof, to 


the place of beginning. 3 9? Td. -at 832. 

- The portion of. the Fort Yuma Military Res- 
ervation in California was excepted from the 
described tract of land. However,- the’ final 
paragraph’ of the Executive Order. transferred 
the entire Fort Yuma Military: Reservation, 

above and below. the Colorado River, in Cal- 
ifornia and Arizona respectively, “to the con- 
trol of the Department of the Interior,.to be 
used: for Indian purposes in connection with. 


the Indian. reservation established by this 


order.” 7d. On Feb. 11, 1892, the Assistant 
Attorney General for the Department: of the 
Interior rendered a decision (approved by the 
Secretary on Mar. 5, 1892) in which it was 


1] TITLE TO CERTAIN LANDS WITHIN THE BOUNDARIES OF THE 3° 
_ FT. YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECUTIVE.ORDER. 


a 


OF. JAN. 9, 


1884. 


January 18, 197 


Some. ands located within the ex- . 
terior boundaries. of the Yuma Res-_ 
ervation were In private ownership. 
in 1884, For example, in 1871 Con-. 
gress granted a right-of-way to the 
Southern. Pacific Railroad Com- 
pany for the purpose of construct- 
ing a- railroad,‘.and in 1877. the: 
lands which comprise the present’ 
city of Winterhaven had been pat- | 
ented in fee. These pre-existing pri- 
vate. rights « are. e-expressly. Protected 


held that the lands in the Fort Yuma. Military 
- Reservation, both north and south of the 
Colorado River, “became ‘a part of the Yuma 
Indian Reservation by virtue of ‘the order’ of 


President Arthur. ‘dated Jan. 9,.1884.”. The 
decision of. the Assistant. Attorney General was 
implicitly ‘endorsed by Congress one year later 


when, by the Act of Jan: 20, 1893, 27 Stat. 
420, it. granted the Yuma: Pumping: Irrigation. 
Company two irrigation. ditch. rights- -of-way. 
“the. Yuma Indian Reservation, in 
Arizona’ (formerly the Fort Yuma’ military | 
reservation) .°. <:.”? On’ December: 19, .1900,. 
upon . the. recommendation of the. -Department;: 


across 


President McKinley. issued an Executive Order 
revoking “the Executive Order of Jan.'.9, 


1884, “as to that part: of said military ‘reserva- - 
tion. lying. south .of the Colorado River” and. 

: placing the lands thereby withdrawn, from the: 
Indian ‘reservation under the ' ‘eontrol of the 
Secretary of the Interior for disposition under. 
the public land laws. ‘The net result of all these. 


actions was to make the detailed boundary 


described in, the 1884 Executive Order a ‘com-" 
. plete description -of the Indian reservation, in 


effect striking. out all references to the Fort 
Yuma Military Reservation in the 1884 Order. 


4 Act of March 8, 1871, 16 Stat. 573, 576 


(1871). The right-of-way. grant Was. reaffirmed 
by section 17 of the Act of August 17, 1894, 28 
Stat, 282, 332, 333 (1894), and-in three other 
grants. Of. rights- -of-way - under the Act of 


March 2, 1899, 30 Stat. 990, as amended, ap- 
proved by the Department of the Interior. This 
grant was authorized by Congress and its . 
' validity has not been questioned. Southern 


_ Pacific Pipelines, Inc., has constructed. and 


presently operates an oil: products pipeline on 
-. this railroad _right-of-way: The claim..of the 
event, affect the 
; “validity. of the use of these: lands by Southern 


Tribe -would “not, . im: any 


Pacific Pipelines, Inc, 


by. the Executive. on “are -un- 


questionably valid, and are : not 


beat. 1D. dispute. ee the . Tribe's 


claim, » 


N ature and. Pistorical Use. of Res- . 
» ervation:: Lands : 


_ Geographically, the Vous fee ) 


vation consisted of.two sharply con- 
 trasting areas 
) diagonal divider which consisted of 

a cliff, or, bluff. about 150 feet in 


separated by a 


height running from: the northeast 
point of the reservation to the south- 
west point: Yo: the north of* this 
scarp lay the ‘desert or ‘upland: or 
mesa, which comprises the bulk of 


_ the .nonirri igable land on. ‘the Yuma. ; 
| Reservation. This i 1S a: desolate area 


of harsh desert character. Below the | 
scarp lies the flood plain of the Colo- 


_Yado ‘River, a pelotively. lush vege: 
| tated area, . 


The Quechauis had. historically 


been an agricultural tribe, deriving - 


most of their. food from. the. Colo- 
rado River flood plain. An anthro- 
pologist’s report submitted to the 


, Indian Claims Commission states: 


‘The. ‘Yumas, ‘dependent: upon agricul- 
ture, the mesquite and other wild plants 
which grow exclusively or -almost: exclu- 
sively on the bottomlands, hunting, and 
fishing appear to have derived less than 
two percent o their subsistence from the 
desert. - 


* While there. is eens that the 


Quechans. made use: of the none: 





our Indian Claims Gomminsion. Docket No. 320, 
filed Aug. 
(hereinafter referred to: as’ “Docket No. 320”). 


10,1951, Def. Ex. .H-74, -at. heal ve 


a " DECISIONS. OF. THE DEPARTMENT oF THE. INTERIOR | 


‘doable Tanda,” paren 


- times of flood or famine,® that. use - 


was very limited. 


‘The Indian Claims Commission 


: found: 


The Yuma and other tribes along the 


lower Colorado and Gila Rivers practiced 


a.crude form of agriculture, Annual floods. 
occurred as a rule. After the floods sub- 


- sided the Indians would plant. seeds and 


the moisture from the flooding lasted long : 


enough. ‘for-them to grow crops of corn, 
beans, pumpkins’ and ‘melons... Another 


: staple ‘article of. diet was the mesquite. 


bean har vested from the trees: which grew 


- along the mesa and. generally cwithin 
ey about ‘5 ‘miles of the river, but some mes- 


| ‘quite grew as'far’as the foot of the 
- mountains” [citations omitted ].: 


The: two sources. of both food aia non- 


. food needs. of -the., Yuma tribe. were the 
‘river and the ‘desert. ‘Dr. A. IL _ Kroeber, 


former head of” the: ‘Department of An-. 
me thropogy at the University of California, 
| ~ petitioner’ s expert, and Dr. -Harold #. 


_ Driver,:' associate. professor ‘of: anthro- 
' pology, University of Indiana; defendant’s 


- expert, both estimated the Yuma obtained : 
_ about one-half their food from ‘the above : 
described methods of agriculture [eita- ae 
tions omitted]. Dr. Driver's estimate was. 


; 40% plus 10%. dependence: on. “semi- cul- 


tivated” plants which grew. wild but were 
especially the screw bean, . 


. also. sown, 
- [eitation omitted]. 


‘The prime source of f-wild plant 1 life food. 


was the mesquite bean gathered: from. the 


mesquite trees which grew back from the - 


flood plain with roots which extended 50 


to 70 feet into” the ground, [citation 


omitted]. . 7 
Construction of modern dams have 
greatly modified flood. conditions of the 
lower Colorado River country. In abo- 
riginal time. Anza reported inundation 
was very extensive and the waters at 


flood stage spread Does distance of nals 


“. O8ee Docket No. ‘820; supra note 5; ‘Pet. Pro- es 


| posed pindings of Fact, at 20-22." 


[84 LD. 


ee a league (about 1. 32 mils)" on 1 either. siae:: oe a 
of the main stream [citation omitted]. 


Forde also states a few deer strayed 


along the cottonwood groves near the _ 


river and rabbits burrowed in its sandy 


banks but that game, both large and 
small, were relatively scarce in this. arid: 
_eountry of the lower Colorado and Gila 
River bottoms. 


Special Agent J. Ross Browne’ of ‘the 
Interior Department wrote to ‘Commis- 
sioner William P. Dole of Indian Affairs: 
from Fort Yuma, Colorado River, Dec. 


27, 1863, and is quoted as follows [ci- 
tation omitted] with reference to Yuma __ 
subsistence - on Re) 
| lizards: 


frogs. : mice and» 


“Under ‘ordinary | elroumstanices: when’. 


the usual overflow of the Colorado takes’ 


place, they cultivate the lowlands in their: ; 


rude way, and generally succeed in. rais-. . 
ing considerable crops. of-grain and vege- 


tables. ‘These bottomlands are light, 'tich — 
and . easily worked, and. afford | ample 


” means of. subsistence to tribes. bordering 
~ on -the River. During: the past ‘year, : how- _ 
| ever, there has been no ‘overflow. and: con- | 
sequently no Ar Ops have. been ‘put. in ‘by . 
- the: Indians. To add: to their misfortune, 
it has been” a season. of ‘such, unusual | 


drought that. the mesquite Deans, berries 


3 and other wild. “Crops upon which they are 


accustomed to depend in seasons of sear- 


a city, have. entirely failed so that they: are 
left. ‘utterly. destitute: Their seed,-wheat 


and beans stored for planting: have long 


since given, out; and for sometime past, 


they: have: been:. ‘compelled to subsist on 
rats, Inice, frogs, lizards | as. they © can 


‘gather. on. the . deserts and the banks of 


the River. ca 


The Indian ‘Claims: Commision 
bas found that the land in the area 


‘ofthe Yuma Reservation was worth 


approximately et cents. per acre in 


cig The Quechan Tribe. of the Fort Yuma Res- 


ervation vV. United States, 8 Ind. Cl. Comm’n, | 
A11—a. 118-20 (1959) (hereinafter referred to 


as “Docket No. ee a 
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Ace and in 1884 was worth ap- - 


proximately 40 cents ES acre. e 


Origin of I 898 A greement 


ing or planning to construct irriga- 
tion projects along: the Colorado 


River. Without irrigation and some. 
control over the flooding of the | 

Tver, lands in the. area had limited » 
value. By 1898, non-Indian farm-~ 


| pants” of the Yuma. Reservation.* a0 


In July 1893 the Quechans _ sont “with “less liberally me sleaese aiiy 


other ‘Indian tribe,’ that nature 
provided very little forthe members 
and that “we have never received — 
_ any assistance in helping ourselves.” 
_ The petition noted thatthe greater 
part of the Yuma. Reservation was — 


a petition 11 to.the President and 
Congress in which’ they. expressed 
the desire to. have their lands ir-. 
rigated and offered to cede their 


rights in the Yuma Reservation so 
that. it might be opened. for ‘settle- 


| ment and an irrigation ditch might | 
| be built, provided they be given. In- | 


€The Gubcnutk. Tribe ' oe the Fort Yuma . 
Reservation. ¥. “United” States, 15. Ind. 4 ee 
— Comm’n. 489, 490 (1965), Judgment on Joint 


Stipulation in Settlement. 


Exec. Doc. No. 68, ‘53d cong, 20 Sess. 


| 14-15 (1894): 


410 Act of Jan. 20, 1893, ot Stat. 420 | Ket of. 


Feb. 15, 1898, 27 Stat. 456, 457. 


‘aideal allotinenita of jana: siwhich 
could be irrigated, They pointed out 
that. they had. seen. how much more 
; productive and valuable‘the lands _ 


‘Barly aed 1890s, _ number Sof _ of the white settlers in the vicinity — 


| - had become through irrigation; that. 
private companies were construct- et 


they had-heard of the possibility of 


the construction of an. irrigation 


ditch ‘which would serve them if 


_ part of the reservation were opened - 
for settlement ; +? that “we, want the . 
‘ditch built so that. we can get water | 
- I I ke 
ers had moved into a region ad-— eae ee ond large ce * 
+. ~ our white friends;” and. that: for © 
joining the Yuma Reservation and — : 
were’ practicing irrigated farming. 
In Jan. and Feb., 1898, the Con- — 
| _ tion’ because as lt 1s it is worthless 
| gress enacted . legislation enabling 
private companies: to construct iri- 
gation ditches to serve lands in the 
vicinity of the Yuma Reservation. 
and included a provision requiring. 


_ the: companies to serve “the occu- 


this: purpose. they were “willing to 
give up a large part. of olir reserva- 


‘to us.’ 


“The petition 1 Was : ceitteah ae the | 


‘Goverinent for not aiding members: 
-of the Tribe in-any way except for — 
Maintaining a school among them. . 
Mention was made that. the. ‘Tribe ; 


desert land, that the-remainder. lay _ 


onthe low bottomland of the.Colo- . o 


rado, and. that the water from: the 


- 27his was moat Mkely : ‘the ‘diten paleerea 


_-to in the Act of Feb. 15,.1893, supra, whereby : 
Congress had granted: the Colorado River _ 
- ‘Trrigation Company, a right- -of-way for ab. . 
irrigation canal which would run ‘through the 
Yuma Reservation, subject.to the proviso that 
. 11g; Exec, Doc. No. 68, ‘supra note. 9, at. . 
- 14-16. The material inthis’ and the next five : 
ae paragr aphs. is’ taken ‘from: this. source, 


the Company furnish water tothe Indians on | 


‘terms, to be preseribed Le the Secretary of t the _ 
fe Interior. re | sar eo 


3 ‘anniial dventiow: ‘usually’ ‘did not ” 
subside from the bottomland before 


July 15th. Thereafter, the petition 
continued, “we plant small crops of -. 


melons, cont squash, and the. like, 
“when : we 
same, and thus obtain: a eager sup- 


ply of food for. the winter and 
remarked - 


Spring.” The petition 


secure the seed for the. 
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‘upon the. scarcity . of game.due to . 


the desert character of the land, and 
noted there was no forest to supply 
food as was the case. with many 


-other tribes. It-stated that the money | 


the Quechans got was used to piece 


out crops ee secure food. and cloth- | 


Img. | 


- The cee tinue set out. hei belief | 
that “if furnished with a small tract: 


of land, with water to irrigate it 


and with the means of cultivating . 
we could improve our. fortunes to 


the extent of securing at least all 
‘the necessaries of life.” The petition 
continued: if a portion of the Jand 


could be thrown. open to settlement, 


an irrigating ditch would-be built 
through the reservation. which 


would give them work. and, -after 


completion, ‘give them water for — 


their land. With water the land 


would: be fertile and. produce “all 


_ sorts of vegetables and. melons as 
well as fine. fruits.” The. petition 


summed up the situation : 


‘Hence we waut ‘the ‘diteh built so that — 


‘we can get water and have early and 
large crops like our white friends. We.are 
‘willing to give up: a. large part of our res- 
_ ervation because as it is it is worthless 


to” us, if we can have small tracts: set" 
apart for our use. We. do not want a great 


deal of land, for. we: have noticed that the 
white man who in this eountry has small 
holdings, 5. and 10° acres, and cultivates 
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“his land well, is ie snoce: Sane ful and 


: the’ most certain to have what he wants 
and have it when he wants it.” 


The five captains of the Tribe | - 


signed. the petition as well as about 
one-half the male adults. The peti- 


tion was signed on July: 24, 1893, 
before a notary public who certified 
that the signatories were members| 


of the Tribe, that their signatures 
appeared by their authority, and | 


that “they were anxious to take 


lands in severalty.” On the same 
day, the same’ five captains and 


about one-half the male adults of 
the tribe signed a proposed agree- 


ment. The same notary public certi- 
fied to the signatures. and again 
stated “they are anxious to take 
lands i in severalty.” . 

‘It has been suggested by parties 
representing the Quechan interests 
that the Commissioners who ulti- 
mately engaged in negotiations with 
the tribe drafted the petition. How-. 
ever, the Commissioners’ were not 
appointed until several . ‘months 
after signing of the ‘petition,* and 
the’ petition was critical of the past 


conduct of ‘< Government toward 
the Tribe. 15 


S “as Ss. on 68, supra note 9, at 15. : 
4 The appointment was made under date. of 
Oct. 19, 1893. See. note 17 infra. The.petition — 


was signed in July 1893. S. Bixee. Tee No. 


68, supra note 9, at 16. - 

16 The petition states in ere co ‘is a aati! 
probably known to your honorable. selves, or, 
if. not known, . easy of verification,’ that the 
‘Government of the United States. does not aid 
the Yumas in anyway, except by. maintaining 
a school among them, of which they. try. to 
show their appreciation by sending their 
children -to it. We have been assured by those 
in a position to know that. in: the matter of 
‘Government aid we have. been dealt. with less 
liberally than almost. any other Indian tribe.’ - 
S. Exec. Doe. No. 68, Supra note 9, at 14, 
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Negotiation . 1 898 oA greement 


By the Act of Mar. 3, 1893, 6 Con- 


gress enacted ‘provisions, “ [t]o en- 
sible the Secretary of the Interior, in 
his discretion, to negotiate with any 
Indians for the surrender of por- 
tions of. their respective reserva- 
tions, any agreement. thus negoti- 
ated being subject to. ‘subsequent 
ratification by Congress ee By 


‘a letter dated Oct. 19, 1893, the Sec- 
| retary of the Interior appointed a 
' three-man Commission. to ‘ “negoti- 


ate with the [Quechans] | in Cali- 


7 | fornia for the cession to the. United 
~ States of such portions of their res- 
ervation as they might be willing to - 


cede.” +? The course of these negoti- 
ations, and the circumstances sur- 


rounding: them, as: reported. by. the © 
three Commissioners *8 and as re- 


ported in the minutes of the Coun- 


cils. of the Commissioners: and ‘the | 


‘; Indians,” maintained by the Com- 
| missioners, is summarized. as fol- 
lows. _ | 

In Newer ben 1893 chs ee cn: 
‘missioners went. to meet with the 


Quechans at Yuma. Shortly after. 


their arrival, they met and talked 


| with the Chief of the Core Chief 


ee 27 Stat. 612, 633 (18038). 
- M7Letter to Secretary of the ‘Interior from 
Acting Commissioner. of Indian Affairs, dated 
eb. 28, 1894, 8. Bree. Doe. No. 66. iia Sled note 
9, at 2. 

18 Letter to ‘Secretary of the Interior from 
Commissioners. Houston, Gorman and Brady, 


dated Jan. 24, 1894. 8. ‘Exec. Doc. No. 68, 


: supra note 9, at 6-13. . . 
“19 S.. Exec, Doc.. Nee ‘68, supra. note. 3, at 
17-18. ee 7 


: | Palma, and : some of a caputides At 
the chief’s‘ request, the date of the 


council was fixed for Nov. 24, 1893. 


On-that day, over half the adult In- 
dians met in council:with the Com- 
missioners, but. the Indians’ official | 


interpreter was not present due to 


his attendance in court in Phoenix. 
‘As a.consequence, little progress 


was made that day. Indian Agent 


Estudillo said that some of the In- 
_dians spoke and understood Span- 
ish, and as he spoke both English 
and. Spanish he would interpret the 
conversations: re an cuca 
Hutelome:. 


"The. petition, sia had been | 


signed by many of the Indians and 


addressed to the President and Con- 
egress in July 1898, was exhibited 


and translated to the Indians. They 


were asked if it was their petition, 


to which they answered in the af- 


firmative. They understood it, it was _ 
their petition, and they were glad 
the Commissioners had come. The 
Quechans -were informed: of the 
grant of a right-of-way to the Colo- 


-rado River. Irrigation Company.° 


They stated that they knew of the - 
proposed canal.and were happy it — 
was being built, because it would 
furnish them with water the year 
around and they would’ not have 
to-rely on. the overflow of the Colo- 


‘rado. The Commissioners felt that 


it was obvious that the Indians had. 


observed irrigated lands across the 


river and ¥ were aware of the benefits 


oe BO Act of Feb. 15, 1893, 27 Stat. 456. 
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a aden a oak and had often dis. 
cussed such a canul. | 3 
The matter of. acreage then ¢ came 


- up. The Commissioners felt that the 
~Quechans might not understand the — 


— quantity. of land contained in an 


acre,.so: they: measured off. an acre | 
and pointed. it out to. them. The 


Commissioners asked how’ many 
acres each head of family and each 


of the single Indians, both. old and 


| young, should have,. and: adjured 


them. to careful consideration. The_ 
Quechans conferred | among ‘them- 
-selves for some time and seemed un-. 
: able to reach.a conclusion. The Com- > 
missioners..asked them if 10 acres 
for each head: of a family and five. 


acres for each child under. 18 years 


md of age would. be sufficient. Chief 
- Palma said the Indians. wanted 


‘more time to: think. this over and 


that. they wanted their interpreter, 7 


Bill Mojave, present when they an- 
swered. The Quechans were ‘told to 


take ample: time’ to consider. the 
question :as it was’ “all-important”. 


to them, and the council would ad- 


journ to await the-return of Bill 
Mojave. Since: it: appeared to be un-- 


certain when Bill Mojave would, re- 


turn, the. Commissioners: asked the — 
_ Chief and a committee of Indians 
to accompany them on a trip-over. 


the reservation, so the Indians could 
point out to them that portion of 


the reservation. which would come 


under the water of the: proposed 


canal and where they would a - 


to have their allotments. - 


- The greater. part of ies ensuirig ee 
week was spent in conferences with — 
the chiefs and Indian delegations | 
and. in. traversing and inspecting. 
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= peecrveeon. “The  dainzitlica | 
- Fs. learned: that there was a possl- - 
bility of the interpreter’ s being kept © 


at Phoenix for a considerable time. . 


so they wired the United States Dis- 7 
trict. Attorney who. agreed, to let 


him return, to. ‘Yuma. on condition. 


- that his expenses. be paid. The Com-. : : 
mmission agreed to do this and ade. 
vised the chief, who thereupon sent — 


out runners to tell the Indians: to 
meet: the’ following Monday morn- 
ing, December 4. “2 

At this second ‘council, the oe - 


nisionets learned that this wasthe 
largest meeting ever held by the ~~ 
Quechans. Bill Mojave, their inter-- 
preter, was’ present. The proceed- . . 
ings of the former council were rée-. 

| ferred to, as were the talks at the 
various conferences, and the inter- _ 
preter was instructed:to inform the _ 
Indians that the ideas, terms and 
conditions ‘of both - Trdiaitia’ and =~ 
Commissioners’ had been incorpo- 
rated into an agreement. The’ agree- ace 
ment was then: read and its provi- | 
sions. discussed. The interpreter) 
told the Indians that the agreement — 


was ready for their signatures and | 


each. who was in favor should: step. ae 
up to the table and sign his name or 
make his mark. As this proceeded, 
the chief: announced that the Que- . 
chans would like the Sisters of St. 
Joseph to get a particular half-sec- 
tion of land to make. their homes, 
because’ of their help’ in teaching 
| the children. a) s ‘ a 


- The Government ‘maintainéd a * schéol in 
“the charge of the Sisters of. St. J oseph in an 


old barracks on the. Fort Yuma Military. Reser- 


vation, See S. Exec. Doe. No, 68, supra note 9, 


at 11). 
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The Goriuiaciohers ealiea the Ti: - 


- sinned? attention to Article VII of 
~ the proposed agreement which took 


care of this matter, and assured the. 
Quechans that they would respect 
their wishes. Chief Palma, was the 
first to make his mark; followed by 
the captains and other male adult | 


| Endiens: totaling 208. 


Of the missing: adult: a 


- Miguel and eight. other Quechans 
were in the Los Angeles jail, and 
since Miguel was a former chief and 
a faction leader, ‘the. Commission 
thought it proper to visit ‘him-and 
obtain his. views. His- interpreter, 


_ Walter Averspun, also in jail, ad- 
vised Miguel and the others:of the | 
object of the Commission’s ‘visit 
and asked them their. wishes’ in 


regard to taking their Tand i in allot- 


they-knew of the proposed. canal 
and hoped: it would soon be built. 
Of the total number of 251 adult 


male: members of the tribe, 203 
signed: the agreement and those in 
| jail © ‘expressed. ‘their - satisfaction | 
with its terms. Of the remaining 40, 


many were at work off the reser- 


_ vation but nearly all, according to 


_ the © Commissioners, would have 
| signed if present. - 


_ Thus, under date of Tee A, 1898, | 
: an. agreement *? 22 (the: «1893 Agree- | 
Pe ment”) was ‘concluded 1 between the. 


am 2-The 1393 Agreement i is set forth: in full in 


§. Exee, Doe. No. 68, supra note 9, at 19-22, — 


and, as ratified by Congress, in sec. 17 of the 
Act of ‘Aug. 15, 1894, 28 Stat. 286, -832, and ‘in 
am i Kappler, supra note’ 1, at. 542... a ee 


oueihans enti the ‘Comniiatacers 7 


-It is the construction of the lan- 
guage and effect of the 1893 Agree- 
ment which is the pumany ak ect i 
of this Memorandum... 


- “Allotment Policy 
“ Throaeh the earliar- iis of the 


Nineteenth Century, the United _ 


States lad followed a policy of | 


working out accommodations with — 
the Indian. tribes.on the basis of |” 
treaties by which the various Indian 

nations cegled. to: the United. States 7 
| vast expa anses of. their territory, in 
return for settlement upon. desig- 
nated — reservations. 


The 1893 ‘Agreement re reflected the : 


then newly adopted. national Indian 
| policy. That policy was. designed to 
reduce. the size of Indian reserva- 
tions, ‘break down. the pattern of 
communal tribal ownership, and.di- 
‘rect individual Indians. into agri- | 
cultural pursuits in the manner of _ 
the non-Indian_ community. To that : 


end. it embodied a basic: approach | 


: involving “allotments” of subsis- 


tence-size parcels | of tribal reserva- 
tion lands t to indiyidual tribal 1 mem- eS 


opened’ to ae ae ale. ond ; ; 
the eeu devoted, to. the. Indi- 


s’ benefit. "The - integration _ of | 
non- 1-Indian settlers with the: Indian 


allottees was: one eee only _ 5 


In: the. late 
-1800’s, however, Congress decided — 
to abandon its policy of segregating - 
Indians from the mainstream. of | 

American life. . 
_ ments, They were all in favor; said — 


10 


promote western development, but. | 
also to foster a “civilizing” process | 


among ; the Indians. 23 


The 1893 A greement 


‘The 1893 Agreement can be sum- 
_ marized as follows. By Article I; the 
Quechans relinquished all right, 
title, claim or interest in the Yuma 
Reservation. (Whether or not the 
relinquishment was conditional is 
one of the subjects of this Memoran- 
dum.) Specific pene of the Ar- 
ticle reads: 7 

Article 1. The said Yuma Indians, upon 
the conditions: hereinafter expressed to 
hereby ‘surrender .and = relinquish . to 
the United ‘States all their right, title, 
claim, and interest in and to and over 


the following described tract of country 


in San Diego County, California, estab- 


lished by executive order of January 


ninth, eighteen hundred and eighty-four, 
which describes its ous as: .fol- 
lows: ¥ * *,% 


. Article II provided fot the allot- | 
‘ment of five acres for each individ- 


ual Indian. : 
Article III provided for ae selec- 


- tion of allotments and the disposi-— 
- tion of the residue of the reservation | 
which was subject to irrigation. The 


unallotted irrigable lands were to be 
surveyed and subdivided .into 10- 
acre tracts. The tracts were to be ap- 
praised subject to the approval of 
the Secretary of the Interior and 
‘sold at public sale for not less. than 
the appraised. value. After a second 

public offering, the Secretary of the 


_ Interior was empowered to sell the 


83 See ‘generally, M. Price, Law and the 


American Indian. 581-51 (1978) ; a: Tyler, A. 


‘History of Indian ‘Policy 95-106 (1973). 
_. 4 See. 17 of the Act of Aug. 15, 1894, 28 
Stat, 286, 332, 
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tracts: at private ‘sale for Hot is. 


t than the appraised value. 


Article IV provided that the pro- 


eeeds from such. sales” would be 


placed in the Treasury to the credit — 
of the Quechans with interest at 5 
percent per annum, subject to ap- 
propriation by Congress or applica- 


tion by the President for the pay- 


ment of water rents, the building of 
levees, irrigation ditches and lat- 
erals, the construction and repair of 
buildings, the purchase of tools, 
farm implements and seeds, and the 
education of the Quechans.. 

Article V authorized the Secre- 
tary to issue 25-year trust, Pave to 
the allottees.- . ~ 

- Article VI provided hat ali lands 
not subject to irrigation were to be 
opened to settlement under the een 


eral land laws. 


‘Article VII excepted orn iis 
operation of the agreement a tract 
of land, with buildings, located: on 
the hill on the north or California 


side of the Colorado River within 


the: former. Fort Yuma Military 
Reservation so long as it would be 
used as an Indian school, for rell- 
gious, educational and hospital pur- 
poses for the benefit of the Indians. 
A tract.of land adjacent to the hill 


was set.aside for use as a farm for 


the school, the tract for the: school | 
site and school farm, not to > exceed | 
O20 acres. - 3 : 

_ The 1893 Marosnenb was followed 
by the certificate of the Indian in- 
terpreter : , 


‘ST, Bill Mojave, hereby certify that i 


am’ the official interpreter of the Yuma 
Indians, in. the State. of California ; that 
Tam an adopted member of said tribe, and - 
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speak a and understand poth the Yuma and 
English languages ; that the foregoing 
| contract was by me fully’ interpreted to 
said Indians, and they were made to fully 
understand the same before it was signed 
by them; and I. further’ certify that I. 
was, personally present when each: and 
every person’s name was signed thereto, 
and witnessed. the same, and that those 


whose: signatures: appear to said: contract P 
- signed: same understandingly,- and. when 


signed by: mark or otherwise. I attest the 
same. ; 

_. Given under: my hand ‘at Fort aia: 
Cal. ‘this £ 5th day of Dee. ‘A. D. 18983. 


Bre MosAave, 
| Of nterpretér.* 


2 ander the 5 watority of the Allot- 


ment ‘Act enacted in 1887 26a, num- 
ber of tribes entered into arrange- 


ments similar to that resulting 


under the 1893 Agreement. 27 While 
the - allotments to different - tribes 
varied i in: acreage, they’ were design- 
ed to provide agricultural self. sut- 


a ficiency.? os 


Alleged vie. Misrepresenta- 


tion and Hraud. 


During the course of recent meet- 


ings with the Department,” ‘Tepre- | 


- 2 §, Exec. Doe. No. 68, supra note 9, at 22. 


28 Act of Feb. 8, 1887, an U. S. Cc. 85 331-348 7 


(1970). . 

27 T.g., Sec. 13 of ‘the Act of Aug. 45, 1894, 28 
Stat. 286, 320-21; sec. 15 of. -the . Act of 
Aug. 15, 1894, 28 Stat. 286,. 323. i 

78 See text accompanying potes 183-85 infra. 
See aise the Act of Jan. 12, 1891, 26 Stat. 712, 
providing | for . allotments to the Mission 
Indians of. California ; sec, 25 of: the Act of 
Apr...21, 1904, 33 Stat. 189, 224-25, providing 


-for. allotments on the. ‘Colorado River, Indian : 


Reservation. . . 
2, Gos: meeting with. Boe Thomas 8. 


-. ; Kleppe on Jan. 8, 1976, See. text following note 


-119 infra; - “Re-examination. and. Reconsidera- 
tion.” _ eee i nt os TEE oe 


sentatives’ of. ihe Quechians ‘ have 


stated that the Indian signatures on 


the. 1893 Agreement were.. coerced - 


and obtained by. misrepresentations 7 


as to the effect of the. agreement. 
Previously, in one of their petitions 
to the Indian Claims ‘a 
the Tribe alleged: me 


~ In order. to: accomplish this purpose, 


agents of the: ‘Defendant threatened the 
members, of : ‘the Petitioner: that, unless 
they. agreed to accept, 5 acres of irrigable 
land per person ‘and to relinquish, the 


~ yemainder of the Reservation, they would 


be entirely deprived Of their lands. The. 
agents. of the: Defendant. earried out this 
threat by. striking from the rolls of the — 
Quechan Tribe numerous individuals who 
reftsed ‘to'sign. such agreement. | 7 
Pa ee Ee e *., * _ 
[T]he sig gnatures of most or all of the 
signers of ‘said Agreement. were either 


(1) forged, or (2) coerced by force .or = 


the threat of physical. violence, ineluding ~— 
the imprisonment of one of the principal | 
opponents. of the measure, or (8) co- - 
erced under the threat of. deprivation of 


land rights, or (4) ‘secured by misrepre- 


sentation as to the effect of: the Agree- 


; ment and also concealment by the agents 
of the Defendant of the fact that with- 


out any. agreement any allotments made 
to the members of the Petitioner would 
have’ been in - substantially ‘larger 
amounts than said Agreement. provided. 
_* * * Said Agreement of 1893° was 


further nugatory - because, at all times. 


during the negotiation and conclusion 
thereof, the following conditions existed: 


(a) the agents of the Defendants misled 


the Quechan Indians. into believing that 
they would have free water for their 


_dands: in. perpetuity, and. otherwise failed 
or: ‘refused to inform. or misled. the Peti- 


tioner as to the” ‘meaning ‘Of the: provi-. 
sions of the Agreement ; (b). the, inter- 
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| preter: for the. gine was. an. anes. 


of the agents of the Defendant and was: 
ie incompetent ‘to explain the proceedings 
to the Petitioner; (c) the members .of © 
the Petitioner were ignorant. of the Eng- . 


lish language and. said Agreement con- 


| tained words: for which no comparable 
term or concept existed in the ae 
fi, tongue € aa ae . mee ae 


“No contemporaneous documenta- 
tion of forgery, coercion or misrep- 


. resentation, such as. correspondence, a 


Bureau of Indian Affairs or De- 
_ partmental reports, -or legislative 
_ history of the 1894 Ratification Act, 

has been. ‘entered in. the ‘Indian 

‘Claims Commission actions. or. of- 


fered to the Department in connec- 
_ tion with the’ reconsideration of the 
1936 opinion of Solicitor Margold.* 
‘However, in Indian Claims Com- 
mission actions the depositions of 


four Quechans taken i im 1951 were 
~~ offered on this point.? One or more 
- te sign were escorted by Quechan. 
-. members of the tribe who hesitated 
to’ sign were escorted by Quechan 


: Indian policemen. to. the signing | 
_ table and forced to sign ; *° that sig- 
: natures: were “vitnessed” oe | 


| : 30 ‘pocket No. “320, supra. _note ‘5, Petition 
| for Loss of Reservation, filed Aug. 10, 1951, at 
(5-7. : | 

8. The Indian: Claims Goniiestew did not 


reach Docket No.. 820. On: Dec..15, 1976, pur- 


a suant to P.L. 94-465, 90 Stat. 1990, the: Com- 


mission transferred the: case: to ‘the Court of . 


| Claims, where it is now pending under the 
. Same. docket number. The Indian -C1 aims’ Com- 


mission's .findings. in Docket No. 319,. supra 


note. %, do not touch this issue. 


“8 Docket No. 320, supra. note 5. Deposition . 
of: Patrick Miguel taken Noy. 28, 1951; and. 
and — 


- depositions of .Jack. Kelly, John Cash: 
Steven Kelly, taken. through. Quechan Indian 
_interpreter on Nov. 29, 1951. The four depo- 


sitions are bound in a single document; and 


immediately following -Teferences will be: to 
the pages in this document. a. 
et at 9, 22, 24,25. 


THE "DEPARTMENT: ‘oir: ‘THE INTERIOR 


) 8 Id: 
, Id, 


| William HH. ‘Veeder, 


8 LD. 


: ae ae tee was not om onl ‘at: ike . 


time of execution; *¢ that the names — 


and marks of some signatories were 
written by. a, local school physician 


in their presence; ** that only one 
Indian. signed. voluntarily; 36 that 


the: ‘Commissioners, through the in-_ > 


terpreter, misrepresented that the — 


Indian allottees. would receive wa- ee 


ter without. cost ; 37 that the tribe 
was given no Hones that. it: would: 


be ceding the unallotted portions of ; 
the reservation; ** and that: the 1 in-_ 
" terpreting was inadequate? | 


‘It has. also been. alleged. ‘that : 


eight members of the Tribe who 
were opposed to the 1893 Agreement _ 


weré, imprisoned in;Los Angeles at 


the time it-was signed, and that five _ 


of. the dissidents were whipped and | 


one. died.in jail ee 


‘It. should be- noted that ‘ie ra 
Quechans whose depositions were _ 
taken’ in 1951 did. not -state that 


~ pbysical force was used: The prin- ; 


cipal witness stated : 


Bill Mojave [the interpreter] peiieds. 
out ‘an Indian who came from Algon- 
dones, Mexico. His. name is Som ah sent 


a and this Indian did not move. He called i 
him again and the Indian says “Tam not 
s0ing to sign anything until I oe what 


L. at | 5. ae 
‘at 9, 1 12. are Reed aye 
at 10, 17. But see id. at 21. 
- at 67. . . 

38 Td. at 17-18, 

89 Td. at 6, 18-21. 7 x 
* 46 Memorandum, ‘dated ae 15, 1970, ee 
Water Conservation’ and 
Utilization Specialist, Bureau of Indian 
Affairs, to W. Wade Head, ‘Bureau of Indian 
Affairs Area: Director, Phoenix, Arizona, citing 
a report in “in’ the files of the Bureau of 
Indian Affairs” entitled “Yuma Indian Reser- 
-yation Re: Agreement of 1893 and how it was 
made,” signed by Walter Scott, The report - 
cannot be located either in the BIA files or: e 
in Archives as of this time. te ee ~ 
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| ‘is what”: 80 , the Policemen went out aa . 
brought him in to the table, over to the 


~ table, and Bill Mojave told the Commis- 
sioners what the Indian had said, that he 
was not. going to sign until he knows 


what the paper contained, and one of the — 


. Commissioners (I do not know which one 
it was) but he was at the head of the 
table—near the head of ‘the table) [sie] 
said “Well that is proper, that is right, 
he has @ right to know what he is sign- 


ing” and then he said “Well I do. not © 


think I will sign. anyway even if I am told 


what is in it” and he left and nothing — - 


_ happened to him. If the police had their 
. Own way about it they would have 


_ slammed him in jail but they didn’t." 


_ There is no record of any state- | 
ment to the effect that the eight or 
_ nine dissidents incarcerated in Los |. 
__ Angeles were imprisoned. because of 
- their opposition. to. the 1893 eee - 


| ment. 


The report of the Coneonas 
+ states that nine Quechans i in jail in | 
~ consulted, . 
through’ an interpreter, and andi: 
cated their desire to take allotments - 
canal | 
to the Southern Pacific Railroad - 
Company for its railroad, which 
had already: been. constructed. The 


| Los Angeles. were 


and — have « the 


: | irrigation. 
 builtae 


One of the ‘Quechans “ae 


testified, on cross examination, that 


except — for ‘the presence . OF the . 


Quechan — Thdian policemen, the 


method of signing the 1894: Agree- 


ment by the Indians was the usual 
one: » , 


| @. Mr. “Miguél, “what ‘was the custom 
‘aside from the signing of this: Agreement 
| 4h Docket. No. 320, gupra note 5, Deposition 


of Patrick Miguel, at 10. 
42 Letter to Secretary. ‘of the Tiiterior from 


Commissioners, dated Jan, 24, 1894, Ss. ‘Exec, = 


ee No. 68, supra note 9, at.8 


when : an Indian who could noe ails. was 
to make his: mark, how was that usually 7 
done?‘ ¢ 


AS Well, it: is usually: done | by nn ktier. 7 
those. crosses, that is holding the pen by 


the one who can write and making. , the 
Indian touch the tip of ‘ithe pen but just 


recently they put a thumb mark ont. 


'Q. The signatures on this Agreement 


then were made'in the same way by the 


‘Imdian: touching. the tip of the pen.as all 


other agreements were signed back ine 
those earlier: days? aa 


A. Yes. 


_ Q. There was. nothing ‘unusual Sieak 2 
‘Someone making the “X” and the Indian os 
touching the tip of the pen? eae 

A. Yes but the unusual part was that. _ 


an Indian, policeman y was on each side of . 
him.’ — 5 | 


| "1894 Raiifloation Act = 
The 1893 Agreement was: tag: 


: cepted, ratified, and. confirmed” by ~ 
the Congress by sec. 17 of the Actof > 
Aug. 15, 18944 (the. «1894. Act”), 


which. Fite provided for other mat- 
ters with respect to the reservation. 


The 1894 Act confirmed a right-of:. 


way through the Yuma Reservation | 


Colorado ‘River Irrigation Com- 
pany, to. _which: B, -right- of-way 
had previously been | _granted,** 


was: required . to begin. the. con-. 
struction of the canal. within . 8 


years or its ri ight was to be forfeited, 


The Secretary of the Interior was 


4 Docket No. 320, supra note 5. Deposition ; 


of Patrick Miguel, at. 14. 


4428 Stat. 286, 335 (1894). 
45 Act of Feb. 15, 1893, 27 Stat, 456, 


Z euheredd £0 fix the. pate ae atc 


rents to be paid by the Quechans 


and each male adult Indian was to 
be granted water for one acre of al- 
~ lotted land free of all rent charges 


_.for 10 years, if he used the same for 
growing crops. The 1804 Act Bes | 


” ; ta provided: 


| agreement which. are not susceptible of 
irrigation shall become a part of the pub- 
lic domain, and shall be opened to settle- 


ment and sale by proclamation of the 


President of the. United States,.and be 
subject to disposal under the peyielons 
of the generalland laws.” 


Early £ rrigation HH ‘stony ° 


The 1893 Ag reement itself did HOE 
‘promise. the delivery. of ir rigation | 
water to the Quechan lands, and did 
not specify the means: by which 


_ water would be carried to the irriga- 
‘ble lands. It was apparently contem- 


plated that the Colorado River 


Irrigation Company would provide 
the vehicle for this accomplishment. 


This is evident. from the right- Of- 
way granted in Feb. 1893,47 the 


terms of the 1894 Act, which im- 
posed a 3-year limitation: on the 
company for the commencement of 


 ¢onstruction, and the committee re- 


port which accompanied the 1893 
~Act-in the House.* However, there 
is no evidence which reflects any ac- 

tion on the part of the Colorado 
River . Irrigation Company. It is 

| probable that the company found 
that it had insufficient financial re- 
‘sources to undertake the Proj ject. Tt 


40.-Ket of Aug. ‘15, 4894: 28 Stat. ‘286; 336. . 

47 Act of Feb. 15, 18938, 7 Stat. 456. | 
6 AR. Rep... No, 1145, 53d Cong., ad Sess. 
(tetay i 
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owas s generally ice een at 


that time that private irrigating 


companies lacked the resources for 


projects of the size or ieee 
needed in the arid, West.. 


In its study of the bill, ie es 


came the Reclamation Act’of 1902 bid 
‘(the “Reclamation Act”), the House. 


‘That all of the ‘lands coded be said | Committee on Irrigation of Arid , 


Lands took cognizance, of this deep 


and underlying “shee facing the 
| foe when. 


2 eral 
stated : an 


We have now reached a: sooidition: of 


‘affairs, at least in some. portions of the 


arid region, where it is- necessary. to. un- 
dertake. enterprises. of: considerable mag- 
nitude and of such character as to. clearly 


‘place’ them beyond the reach of: private 
‘enterprise under the American ey aren of 


land laws. | a ae Su ae, sleek aie 
-- Further, tite ‘Government: may piofit: 


able enter upou certain classes of work of 
this. character which ‘private. enterprise 
could not, as private capital would lay 


“upon the enterprise not only’ thé cost of 


construction but interest charges as well, 


which would, in the: ‘course of'a few years 


and before the works were finally in suc- 
cessful operation, impose so great a bur- 


den ag to. jeopardize the ‘success Of the 


project. a 


‘Confronted ies ae ‘inability, of 


| private irrigation resources to. meet 


the need, for. irrigation-on the arid 
public lands of anEny western states, 


| squarely by ee the ‘Reela- 
mation Act.*t The Act applied gen- 
| erally to certain western states, and 


49 Act of June 175 , 1902, 32 Stat: 388; as 
amended, 48 U. S.C. $ 371. et seq. (1970).: 

bo A. R. Rep. No. ee bith Cong., Ast Sess. 3 
(1902). 

“SL Act of * June: Bee 1902; 82 ‘Stat, 888, as. 
amended, 43 U.S:C.. $371 et ‘seq. (1970). 
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nies no mention of atiieular proj- 
ects or ‘specified areas such as the 
~ Quechan lands. Under this law, all 
~-moneys received’ from the sale of 

public lands in the affected’ states, 
with certain exceptions, were to be 

set aside in a special fund in the 
‘Treasury to be known as the “recla- 
mation fund.” This fund was to be 
used. for the construction and. main- 
tenance of irrigation works in arid 
and. semi-arid lands under the. su- 
- pervision. of the. Secretary of the 
Interior. Entries of the public lands 
to be irrigated were to be not less 
than: 40 and not more than 160 acres, 
and the precise extent of land and 
amount of charges were to be deter- 


mined by the Secretary of the Inte- 


rior on .an equitable basis, so as to 

return to the reclamation fund the 
estimated costs of construction. 

The Geological Survey proceeded 


with investigations and surveys for. 


reclamation projects on. the. Colo- 


rado. River which would have in- 


cluded, in the early construction 
phases,” the Yuma: Reservation 
lands.°?. However, they could not be 
included under the authority of the 


Reclamation Act because it required. 


that construction costs be returned 
to the reclamation fund,®* and that 


the proceeds from sale of the lands 


not be held for the benefit of the 
Indians, as required under the 1893 
Agreement. 


52 Letter. to seaetiity of the Interior from 
Director, Geological Survey, Jan. 23, 1904. 


S. Rep. No. 1660, 58th Cong., 2d. Sess. 28 


(1904).: 
33 Td, 


The 1904 Act - 


- The acca of. the Tatavior 
inecennen proposed to the Congress 
legislation which. would extend to 
the Quechan lands the benefits ‘of 
the Reclamation Act.** This provi- 
sion was incorporated into the In- 
dian Appropriations Act of 1904 
(the “1904 Act??) 5° Nothing in the 
legislative history indicates that the 
provision was intended to accom- 
plish any purpose other than to ap- 


ply the Reclamation Act to these 


Jands, and remedy the failure of the 
private companies to: develop their 
proposed canals.*§ | | | 
The relevant portion of So 1904 | 
Act reads as follows: 


| See, 25. That in carrying out any irri- 
gation enterprise ‘which may be under-. 
taken under the provisions of the Rec- 
lamation Act of June seventeenth, nine- 
teen hundred and two, and.which may 
make possible and provide for, in con- 
nection: with the reclamation of other 
lands, the reclamation of all : or any por- 
tion of the. irrigable. lands: on the Yuma 
and Colorado River Indian reser vations i in 
California and Arizona, . the Secretary 


of the Interior is hereby ‘authorized to 


divert the waters of the Colorado River 
and to reclaim, utilize, and dispose. of 
any lands in said. reservations which. may 
be irrigable by such works in like manner 
as though the same were a part. of the 
public domain : Provided, That there Shall — 
be reserved for and allotted to each of the | 
Indians belonging on me said tac 


~ 54 Letter eek Secietary” of the Interior to 
the Chairman, House. Committee on Indian 
Affairs, Feb: 9, 1904. S. Rep. No. 1660, supra 
note 52, at 30. 
55 Act of Apr. 21, 1904, 33 Stat. 189, 224, 
55 §, Rep. No. 1660, supra note 52, at 27—30. 


16 = DECISIONS OF THE DEPARTMENT. OF. THE INTERIOR. 


five: acres or the irrigable ade. "The Pie 


mainder of the lands irrigable~ in ‘said’ 
reservations shall be disposed of to set- 


tlers under the provisions of the Recla- 


- mation Act: Provided further, That there — 
shall be added to. the charges required to. 

| be paid under said Act by settlers upon | 

_ the unallotted Indian lands‘such sum per 


acre as in the opinion of the Secretary of 
the Interior shall’ fairly represent the 


value of the unallotted lands in said-res- _ 
_ervations before reclamation ; said sum 
to be paid in annual installments in the » 


game manner as the charges under the 
Reclamation. Act. Such additional sum 
per acre, when paid, shall be used to pay 
_ into the reclamation fund the charges for 
the reclamation of the said allotted lands, 
and the remainder thereof ‘shall be placed 


to the credit of said Indians and shall be 


expended from time to time, under the 
direction of the Secretary of the Interior, 
for their benefit.57 . 


The effect of the 1904 Act was es 


change significantly the financial 
terms under which the Quechans 
were to receive irrigation water and 
under which unallotted irrigable 
lands were to be sold, so'as to com- 
ply with the Reclamation Act. It 
appears, that. while the financial 
terms of the 1893 Agreement, to- 
gether with the 1894 Act were more 
favorable to the Quechans than 


those of the 1904 Act, as actually ad-. 
ministered the 1904 Act may have 


worked to their advantage. : eae 


67 Sen, 25 of ie von of Apr. 21, 1904, 33- 
Stat. 189, 224-25. The fact that the provi-| 
sion treated the Colorado River Indian Reser-. 
_ yation as well as the Quechan lands ‘does not — 
mean the two areas were identical in status, 


or so regarded by Congress. The Colorado River 


Indians had signed no cession agreement ; the 
irrigable Quechan lands had been ceded. with © 


‘the right to allotments and to the proceeds 


of sales of the surplus. irrigable lands. Both. 
cases required legislation to authorize’ the . 
application of the Reclamation Act, but that 
does not nullify the difference between the. 
aero Ty)... 


, status of the dands. 


[84 LD. 


“In. eueciinn ‘the 4893 renent . 


: and the 1894 Act ** provided for the - 
full proceeds from the sale of the - 


unallotted irrigable land to be 
placed ma fund, with interest at 
5% per annum, for the benefit of the 
Tribe. However, the principal and 
interest’ of said fund was subject to 


appropriation by Congress or to ap- 


plication by the President for the 
payment of water rents or the build- 


ing of levees, irrigating ditches and 


laterals, the purchase of tools, farm- 
ing implements, and seeds, and for 
the education and civilization of the 
Tribe. The full amount of such fund 
could have been expended for those 
purposes. ; 

In comparison, the 1904 Act re- 
quired that there be added to the 


charges required to be paid under 


the Reclamation Act by settlers up- 


-on the unallotted Indian lands 


such ‘sum per acre as in the opinion 
of the Secretary fairly represented 
the value of the unallotted. lands in 
the reservation before. reclamation. 
The “value of the unallotted lands — 
* * * before reclamation” under 
the 1904 Act cannot be distin- 
guished from “not less than the ap- 
praised value” under the 1894 Act. 


| a the 1904 Act provided 
_ that this additional sum, represent- 


ing the value of the unallotted lands - 


‘Bator reclamation, was “to be used 


to pay into the reclamation fund the 
charges for the reclamation of said 


allotted ‘lands and the remainder | 
thereof shall be placed to credit of 
. said Indians and See oe expended. : 


B Act of Aug. ‘£5, 1894, 28 ‘Stat, 286, 336 


1): “TD TTLE- TO CERTAIN: LANDS: ‘WITHIN ‘THE: “BOUNDARIES. OF THE 17 
FT. YUMA: INDIAN RESERVATION AS ESTABLISHED BY THE pasiapsiet hipaa ORDER 7 


OF ‘JAN, 9, 


1884 a 


J anuary 18, (1977 


frou: time to. time ae ihe direc- 


tion of. the Secretary, for. ‘their 


benefit”? 5° 


? Paha the 1894 ‘Act aa not 

the 1893 Agreement) provides that — 
the private canal company must for. 
10 years provide free water for one 


acre for each male adult Indian 


utilizing that water for growing. 


crops. In contrast, under. the 1904 


- Act, the Indians pay nothing for. 


the water for their full allotments. 
While operation and maintenance 


| charges are assessed, the Bureau of 


“Indian Affairs gets annual appro- 
priations for payment of the oper- 


ation. and maintenance charges — 
which, if the Indians cannot afford - 
to. pay, are. not. repayable by the 
Indians so long as they own the 


lands.®* In addition, the repayment 
of construction charges for the rec- 
lamation works has been deferred 
_ and, if beyond the financial ability 
or capacity of the Indian allottees, 


the construction charges have ‘been - ted lands that were subject to irrigation would 


déclared nonreimbursable.? 


There. are other differences be- 
| pile ‘the a opener 


‘50 Act: of “Apt, 21, 1904, 33 Stat. 189, 204-25. 
6 Docket ‘No. 320, supra note 5, Pet. Ex. 6. 
(GAO report), at 148, 86, 27: See also id., 
4d., Pet. Bx. 17 
(referenced ‘at note 70 infro). Adjustment or 
elimination of reimbursable charges.’ is au- 


Transcript: Vol. I,. 131-32 ¢ 


. thorized by. the Act of July 1,. 1982, AT Set 
564, 25 U.S. €. § 386a (1970). oe 

. 61 Memorandum. dated. June 10, 1974, “ean 
Field. Solicitor, Riverside, to Associate Solici- 


~. tor, Indian Affairs; at 11. See also Docket No. 


. 820, supra note 5, ‘Transcript Vol. I, 131-32.; 
| 4d,, Pet. Bx. 17 (referenced at note 70 infra). 


Deferral and cancellation of construction cost: 
' . charges are authorized by. the Act of July. 1, 


1982, 47 Stat. 564, 25 U.S.C. § 886a (1970). 
| : 282-400—77—2_ 


: tee ied in the 1893 Veer as 

ratified by the 1894 Act and those. — 
provided 3 in the 1904 Act, ce they re 
-are not substantial.? - . 


In 1911, the Congress” eaenaed ‘ 


ae 1904 Act to increase the 5-acre 
_ per capita allotment for the Quech- 


ans to 10 acres per capita.® The in- 


crease in the size of allotments had 


been under favorable consideration _ 
within the Bureau of: Indian Af- 
fairs since at least. 1904.°¢ | 


Construction O f E arly vf rrigation 
Works 


‘The background | work ‘that : 
formed the basis for the irrigation 


system that ultimately served the | 


irrigable lands contained in the— 





e2'The 1894 Act (not the 1893 Agreement): 


- provided that the United States would bear ~ 


the costs of surveying and. appraising the sur- 


plus irrigable lands up to $3,000. While the 
- 1904 Act contained no such: provision, the full 


costs were borne by the United States. 
The 1893 Agreement provided that unallot- 


be disposed of by public sale, and if no. bids - 
were received, then by private sale. The. Act 
of 1904 provided that the lands would be dis- 


posed of under the terms of the Reclamation “4 
_. Act, which called for the lands to be disposed. 
‘of by entry and cultivation ‘under the home- 


stead laws, with the addition of a charge for. 


_ the value of the’ unallotted land ‘bafore - 


reclamation. | . . 
The 1893 Agreement provided for the un- 
allotted irrigable. lands to be: appraised . by ‘a 
three-member board, : their: findings. to be ap- 
proved by the Secretary of the Interior. Under | 


> the 1904 Act, the Secretary ‘was given sole 


responsibility for establishing the value. - _ 
-@ Act of Mar. 3, 1911, 86 Stat. 1058,. 1063. 
Letter to Secretary of the Interior from 


Acting Commissioner of Indian . Affairs of | 
Feb. 3, 1904, recommending that the 1904 Act | 
. grant the Secretary the discretion to allot'up ~ 
.to 10 ‘acres per Indian. S. ae: No. 1660, . 


supra note 52, at 29. 
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Yuma Reservation commenced in 
1902. The Reclamation Service. 


conducted surveys and general in- 
vestigations along the Colorado 
River commencing in the Fall of 
1902. The Department of Agricul- 


ture conducted a survey of the area 
to determine which lands were irri- 
gable between 1902 and 1904. This 
was followed by.a feasibility study — 
by engineers, economists and. soil 
scientists in’ Apr. 1904. The first. 


‘project upon which work was 
started was the Laguna Dam on the 
Colorado River, around J uly 1905. 
This was completed i in 1909, Next, 
the distribution system was in- 
stalled, the first unit being the 


Yuma Main Canal around 1909. 


The first water was delivered to the 
wuallotted irrigable lands in 1910. 


~The laterals and distribution sys- 


- tem serving the allotted lands were 
largely completed by 1915, but work 
continued.on the drains for some 


years, Indian water rights applica- 
tions were taken out from 1917 to” 
1921, to the extent of about 8,000 
acres. Around 1922, the irrigation 


project insofar as it affected the 


Yuma Reservation was almost com- 
plete and the acreage was cropped. 


e5.The information concerning the ‘develop- 
ment of irrigation and. flood control projects 
contained. in’ this and the succeeding. five 
paragraphs is taken from uncontroyerted testi- 
mony of Maurice N, Langley, a Government 
_witness, in ‘Docket No. 320, supra note 5, Tran- 
— seript Vol. I, 123-136. Material on the surveys 


a commencing in 1902 and the construction of. 


the early. levees,. as ‘well as the: history to 


which Langley | testified, is contained in. the 


Annual Reports of the Reclamation Service. 
See, €.9.5 _ Thirteenth. Annual Report of the 


Reclamation Service 1913-14 (1915), at 73; ; 
Fifteenth Annual Report | of the Reclamation | 


Service 1915-16 (1038) , at 73. . 


[84 LD. 


_. The Reservation Division of the 
‘Yuma Irrigation Project consists 
of about 15,000 acres. The Project 
_ also algae: a Valley Division in 
Arizona extending south: from 


Yuma, Arizona, to the Mexican 
border, consisting of-about. 55,000 — 
acres, By 1922, about 70. miles of — 
laterals and canals had. been con- 
structed. Of this, the old Yuma 
Main Canal, on the subject. land, 


made up about 13 miles, and there © 
were about 18 miles of drains. The | 


Picacho division dike was built to — 
hold big flash floods, with outlets 
into drains which, in turn, carried 
these waters back. to the Colorado — 
River under controlled outlet con- 
ditions. a 
The Imperial Dee was eee | 
in 1938 and is located about 5 miles 


upstream. on the Colorado from 


Laguna Dam. The All-American 
Canal was eventually built, as well 
as a siphon.to carry - water which 
had been diverted by Imperial Dam 
into the All-American Canal. In 
1948, the old Yuma Main Canal was 


closed off, and deliveries were there- 


after made to the Reservation Divi- 
sion from the turnouts on the All- 
American Canal or at the siphon. 
The old Yuma Main Canal: then 


started to serve as a toe. drain for 


the All-American Canal. | 
In 1907-08, a levee waS con- 
structed as. close to the channel of: 


the Colorado River as Safety per- 


mitted, and all the unallotted lands 

up to this levee’ were surveyed and — 
eventually sold in accordance: with | 
the 1904 Act. 


‘The great dams, era Im: 
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pédialy Parker and eever: have, 


_ over the years, regulated the flow of 

the river and, by reducing the num- 
ber and intensity of, floods, have 
been a substantial factor in causing 


the channel of the river to move to 


the south, with a concomitant accre- 
tion. to the north bank of the river. 
In 1952, the United States con- 


structed another levee, and an addi- 


tional area, has since come into being 
between the 1952 levee and the new 
river channel. | 

In 1912, 8, 110 acres in the western 
part of the irrigable area were al- 
_ lotted to the Quechans. Twenty-five 
year trust patents were issued for 


7,884 acres on Feb. 5, 1914. The 


eastern portion, known as the Bard 
Area, contained. 7,756.54 ‘acres and 
- was opened to non-Indian settlers. 

Disposal of the nonallotted irri- 
gable lands was- promptly . com- 
menced.in the same year as the 


first water was delivered to the area | 


and continued unabated until thei ir- 


| rigable lands were fully disposed | of : 


in 1949. The Quechans’ account was 
credited . with. $73, 117.31. in - net 
sales ;° interest as of 1951 aiaaeed 


to $5,349.96. The charges: against | 


8 Docket No. 320, supra note 5, Bx. “G-1, 
memorandum entitled “History of Reserva- 
tion,” transmitted in a letter to Director of 
Irrigation, Bureail of Indian: Affairs, from 
Assistant ‘Director ’ of Irrigation uly 25, 
1939). = Ts 
67 Docket No. 820, supra note 5, Pet. Ex. 6, 
at 143. Exhibit 6 is the report of the General 
Accounting Office. dated Aug, 20, 1956, entitled 


“Re: Petitions of the Quechan ‘Tribe: of the. 


Fort” Yuma Reservation, | California, Indian 
Claims Commission® ‘Nos. 86, (819, and 820. ” 
G8 Sid. at 137-38. 7 : 


the nignner were: eventanily can- 


celed by congressional action.®? As 


of Sept. 20, 1963, of the aggregate 
expenditure of $499,319.53 for con- 
struction charges in the allotment 
area, all but $2,110.12 ‘had been can- 


-celed.”° Of the aggregate expendi- 


ture of $966,845.95. for operation 
and maintenance charges, all but 
$83,586.33 had been canceled. 

» At no time have the non-irrigable 
lands been opened to settlement and 
sale by proclamation of: the Presi- 


dent, as provided in the 1894 Act. 


Withdrawal of the lands for recla- 
mation purposes,”? which took place 


in 1902, was for both the construc- 


tion of. irrigation . works and. for 
agricultural entry under the Recla-_ 


mation: Act, 78 which is one of the 


“general land laws.” fe 


- ong, S. “Doe. No. 207, 74th Gone: 2d 
Sess. (1985). Cancellation occurred. pursuant: 


to the Act of July 1, 1932, 47. Stat. 564, 
' 25 U.S.C. § 886a. (1970). 


-. 1 Docket No. 820, supra note 5, Pet. Ex. 17. 
Wxhibit 17 is a letter to Fulton W. ‘Hoge, Attor- 
ney for Quechan Tribe, from Acting Superin- 


tendent, Colorado River Agency, Bureau: of 


Indian Affairs, dated Sept. 20, 2963. 
maid 


a8 See:.8 of the ‘Act of June~17, 1902; 48 


U.S.C. ‘§ 416 (1970), requires the Secretary to 

withdraw lands - “required ‘for any irrigation 
works”. - ‘under the: Act (a ‘first form  with- 
drawal’). Sec. 3 also authorized the Secretary 


to withdraw lands believed to be susceptible of 7 


irrigation under. the Act. (a “second. form 


_ withdrawal”). The Bureau of Land Manage- 


ment’s Historical Indices for these areas show — 
that a Secretarial Order of Tuly .2, 1902, im- 
posed a first-form withdrawal on these lands. 
A Secretarial Order of Aug. 26, 1902, changed . 
the first form to a. second. form withdrawal. 
-% Act -of June 17, 1902, 32’ Stat. 390, 43° 
U.S.C. § 3871 et. seq. ‘See text. ‘accompanying _ 
note 51 supra. 


20. + _ DECISIONS oF THE 


Administrative Tecoinons: 0 of. te 
Yuma Reservation Lands 


See the. igeniod: between. the 
ie cal ratification, in 1894 
and the.issuance of the Margold - 
opinion in 1936, there. were substan-.. 
tial inconsistencies in the adminis- 
trative. treatment of. ownership: of. 
the Yuma Reservation lands, and. 


substantial. defects i in land title rec- 
ords that were maintained. 
During: that. period, "there © was 


frequent recognition by the senior 
Indian Affairs. As to the status of 


officials of the Department of the 


Interior that the nonirrigable lands — 


had ‘been ceded by the Quechans to 
the United States by action of the 
1893 Agreement and the 1894 Act. 
- The specific question of the status 
- of the nonirrigable lands was ad- 
dressed in a chain of correspond- 


ence involving officers of the Rec-— 


| lamation Service (in- June of 1928, 
‘the name of the Reclamation. Serv- 


ice was. changed to the: Bureau of | 


Reclamation), Geological Survey, 
the Commissioner of Indian. Affairs 
and the Secretary. In 1903 J. B. 
Lippincott, Supervising Engineer, 


‘U.S. Geological Survey, wrote to 
_F. H. Newell, Chief Engineer, Rec- 
“The. 


Geological Survey, to Secretary, File 154—A, 


lamation Service, stating, 


Reservation. is included within the 


general boundary of the land with- 


drawals along the Lower Colorado 
and. wanting . 


- River for irrigation,” 
to know if the “approximately 
25,000 acres of high grade agricul- 


tural-land there” would “be thrown 
open to entry during the year 


cepa 
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49042 1 14 “tn karn: the Director of the 
‘Geological Survey forwarded the — 


question of the status of these lands 


to the Secretary, specifically: stat- 


INO Su 7 

This Indian reservation: is within the _ 
area withdrawn by order: of. the Secre- 
tary of the Interior dated July 2, 1902, 
and information is desired as to whether 
or not, in the event of the Indian Reser- 
vation being | abolished, these: lands 


: would become subject to this order. 75 


The ‘Secretary replied by for- 


wa rding to the Director a response 


prepared by the Commissioner of 


the ier lands, the Commis- - 
sioner stated : e,§ | 


Reporting upon ‘this. matter ihe: Gitte’ 


“has to state that. by an agreement. con-. 
-cluded December 4, 1898, ratified by the 


act of Congress of Aus. 15, 1894 (28 | 
Stats. 286), the Indians of said reserva- 

tion ceded to the United States, in fact, — 
only the portion to become a ‘part of the 


public domain and be subject. to disposal ‘ 


under the prouistons of the ecneral land 
laws. 76 "oT, 


Likewise, a 1904 memorandum to 


the cada! stated that the 1893 an 


18 Letter dated Oct. 2, 19038, from J. iB. Lip. 7 


‘pincott to F. H. Newell, Yuma Project, “Indian. 
- Lands,” File 154—A (hereinafter Tile 154—A), . 
Document A609522. These . references. are to 


Bureau | of Beclamation files on the Yuma 


. Project. 


Letter dated Oct. 12; 1908, hon i Director; 


supra note 74, A609523. 


--, Letter dated Oct. 27, 1908, from Commis- 
. sioner, Bureau of Indian Affairs, to Secretary, 


at 2, File 154—A, supra note 74, A6095438. The 
Commissioner went on to. say, “only the lands 
not. subject . to irrigation cam be thrown open 
to public settlement., In ‘the opinion of this . 


_ office no definite steps should be taken looking 
to the disposition of any of the surplus lands 


of that reservation, either irrigable or non-. 
irrigable, until provision shall have been made 
to furnish the Indians with allotments. of irri- . 


“gated lands * * #7 Td at A609546. 


| 1] ‘TITLE’ TO. “CRRTATS LANDS. Wittin: THE ‘BOUNDARIES: OF THE: ot ; 
Fr, YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECUTIVE ORDER ; 


OF JAN, 9, 


(1884. 


& Gat errs 


Jonuary 18, 1977 


| Agreement pred “also for open- | 
ing, under the general land Jaws of : 


- the United. States, all lands on said 


reservation “that cannot be irri-— 


gated.’”. 7? Again, some years later, 
Samuel Adams, First Assistant 
Secretary, forwarded. a. memoran- 
dum dated May. 21, 1912, to the 
United States Senate, which. -in- 
' cluded ‘the following: statement: | 


ate By ag ereement concluded Dee, 4, 1893, ; 
and ratified by Act of Congress Aug. 15, 
 1894,. the Indians. ceded to-the. United — 
a ‘States: ‘all: of their lands not susceptible 
3 S250 irrigation,’ 78 o 
- Lastly; in 1928 the: i Com: 
7 missioner of Reclamation informed 
the Commissioner of Indian Affairs | 
that the latter was wrong in inform-— 
ing Superintendent J olley that the 
ou nonirrigable lands were to ‘be dis- . 
posed of for the benefit of the In- : 
dians. In interpreting the Act, the © 
| Acting Commissioner said as s fol- 
o lows: . 


Air lands that can not be irrigated’s shall 


become a. part. of the public domain and 


shall be opened. to settlement. under the 


“general land laws of the United States.” a 


The foregoing administrative j in- 


meer of the effect of the 
1893 Agreement and the 1894 Act 


7Memorandum Jan. 1904 to Secretary, 
Yuma Project, “Lands—General,” File (154 
(hereinafter File 154), A608929. 

78 Memorandum dated. May 21, 1912, aueea 
First Assistant: Secretary to U.S. Senate, File 
154A, supra note 74; 4609322 and A622596. 

7. Letter dated Aug. 23, 1928, from Acting 
- “Commissioner,.. 
. Commissioner, Bureau of Indian Affairs, at 1. 
(BIA files. atau a 


Bureau of. Reclamation, to_ 


“were. iaplenientet in mie. 


tive action. The Public Survey Of- 
fice’s Special Instructions, Group 
152, to J ohn LL. planeta: eo 
stated? ; 


By letter dated Dee. 19, 1927, ‘the Con- 
missioner of Indian Affairs transmitted 
to ‘the General. Land Office a'copy of a 
letter: addressed to him from the Super- 
intendent of the Fort. Yuma -Indian 


- Agency, requesting to be informed of the 


status of a considerable area of land be- . 


tween. the old channel of the’ Colorado 
' River as shown upon:a map made in 1912 


and the present channel. The situation in — 


_ this locality was ‘subsequently. brought to ee 
the attention of the General Land Office 
by Inspector Hanna who investigated the 
 areéa-in. question, as a result of inquiries ar: 
regarding the status of. the lands inuame- | 


diately east of. the ‘Indian, Reservation. 


A number of squatters have located on ‘the = 
area and have made some improvements | Ae8 
with a view to acquiring title under the ~ 

_ homestead laws, alleging that these lands 
are unsurveyed public lands in the State. it 
of Arizona. The Indians are objecting to ie 
--these activities, claiming: that the lands 
area part of the Fort Yuma Reservation 
and that. no one but. the. Indians has a — 

. right to settle thereon (Or. to cut the 
timber.™ a ; - 


‘Acting upon — or in- 
structions, which squarely ; addressed 


the Reservation boundary question, 


Warboys made a determination of 
the Reservation boundary. The field 
notes -Roconpanying: his: parry = 
state ¢ 


All ‘of the land: in T.168., R.28E, S.B.M., 
has been eliminated from the Yuma In- 


. dian Hegervation, nevORE the eas line 


= & Special Instructions, Group 152, dates 
. May 14, 1928, at 1-2, , 


| 22 DE CISIONS: OF: . THE 


on the West boundary of the township as _ 
: Reservation.” 83 


the East Boundary of the Reservation.” 


This determination defines the 


eastern boundary of the reservation 


as the line bounding the Iands:allot-_ 


ted to the Quechans. This excluded 


the irrigable Bard Area and. the 


_ other lands between the reclamation 
levee and the.river from the reser- 
vation.®?: The resulting survey map 
prepared by Warboys reflected this 
boundary line, which was in keep- 
ing with the foregoing administra- 
tive interpretation -of the 1893 
Agreement and the 1894. Act, that 
the Quechans ceded al] but the lands 
to be allotted to them. a 


cates that the subject nonirrigable 
lands were ‘administered as ‘Indian 
jands or were, at least, considered 
to be a part of the Yuma Reserva- 


| that the Indians. had ceded the sub: 
ject lands also dealt with adminis- 
trative details pertaining to: those 
lands as though they were Indian 
lands. . | 


‘There | are. “numerous maps. pre- 


pad. published between 1894 
and 1936. showing. the nonirrigable 


ris: Field Notes of Pee eeanted ie J ohn Ti, 
Warboys, under Special Instructions oF May 
14, 1928, Group No, 152, at 4. 

s The Warboys survey was also designed ic 
determine the status of a large block. of land 
on the right. bank. of the river which was 
asserted to. be part of Arizona formed. by an 
avulsive change in the river. Subsequent sur- 
yvyeys did not uniformly follow this 1928 
boundary, but. referred to Executive Order. 
reservation boundaries. See note 83 infra. - 
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land as part of ‘the “Yuma Tago 
Rights-of-way,** 





8 2Fg., U.S.G.8.. map, “Colorado River from 
Black Canyon, Ariz.-Nev. to Arizona-Sonora 
Boundary,” surveyed in 1902 and 1903 
Seat No. 320, supra note 5, Hx. RO-13) ; 

U.S.G:S. map “Yuma Quadrangle, California- 
Arizona’: edition of Apr. 1905. (BIA Files, 
Phoenix).; 1936 reprint of Apr. 1805. U. S. G.S. 
map (Docket No. 320, supra note 5, Dx. RO- 
13) ;..U.S. Reclamation ‘Service. maps of: the 
Yuma Project in its. annual reports to Congress 

(€.g., Third Annual Report of the Reclamation 
Service - 1903-04, at 192-93 (2d ed. 1905) ; 
Fifth Annual Report of the Reclamation Serv- . 


Ace 1906, at 100-01 (1907) ) ; U.S. Reclamation 


Service Map No. 16774 (Jan. 1916) (Yuma 
Project, “Correspondence re Survey of Lands,’’ 
File -154-D, A610158; File 154, supra note — 
TT, AG09223) ; ; U.S. Reclamation. Service Map 
No. 17471. (1917) (Id., A609224), The’ latter 
two maps, which were produced after issuance 
of-‘the: Indian -allotment trust patents on 


_. Feb. 5, 1914, show the Indian Allotments: (or 
However, there i isa great deal of. 3 3 


tae material that. indi- : 


Indian Unit) and continue to depict the entire | 


area. encompassed by the 1884 Executive Order 


as the. Yuma Indian Reservation. ‘The field 
notes, reports and official plats of survey pre- 
-pared by General Land Office surveyor. John L. 
Warboys between 1931 and 1934, as well as 


the underlying assignment instructions (Spe- 


cial Instructions, Group 264, California) refer 


‘to and adopt the ‘‘West Boundary of-the Yuma _ 
tion subsequent to 1894. In some 


eases, it will be noted that some of 
the same officers who. determined — 


Indian Reservation” as described in the 1884 a 


_ Executive Order and fixed. by the Ingalls sur- 
_ vey in- 1895 (Docket No. 320, supra note 5, Ex. 
-RO-9), and relating to T. 16 &, R. 23 E., 


S.B.M., dated Apr. 15, 1932, refer to “that 


‘portion of the Yuma Indian Reservation lying 


between the Reclamation Levee and the. aban-. 
doned channel of the Colorado River.” Adadi- 
tional maps recognizing the continued ex- 
istence of the reservation, as’ described in the 
1884 Bxecutive Order are Meted in note S4 
infra, 

 &"Map of the Definite. Location of the 
Southern Pacific Railroad in the Yuma Indian 


‘Reservation, California,” G.L.0.. No, 506131- 


surveyed Dee, 1906, submitted to the _ 
Agent, Yuma. ‘Indian: Reservation, 
Mar. 13, 1907, and approved by Acting Secre- 
tary of the Interior George W. Woodruff on 
June 18, 1907, subject to the ‘provisions: of 
ithe Act of..Mar. 2, 1899 (30 Stat. 990, as 
amended, 25 U.S.C. §§ 312-18 (1970)) (BIA 
Wiles, Phoenix) (the BLM master title plat 


1915,. 


for section. 36, T. 16. S.; R. 22 B., records | 
issuance of another right-of-way to the rail- - 


road under. the 1899 Act, with. jurisdiction. in 


‘the BIA, on July 29, 1926 (R 1359, 8 3492)) ; 
“Map of the Definite. Location of the Inter 


California, Railway: in Yuma’ Indian Beserva-. 
tion, California,” received -by Superintendent. 


“TITLE TO CERTAIN: LANDS WITHIN THE “BOUNDARIES. OF THE 23 

ET. YUMA INDIAN RESERVATION AS ESTABLISHED BY THE EXECUTIVE, ORDER | 
| OF JAN. 9, 1884 
January 18; 1977 


trader’s 
‘gravel . leases 8 were also” granted 
with ba a to the “nonurig gable 


Egan, Yuma Indian Reservation, | ‘Sept. 30, 
1909, and approved by the Department Feb. 10, 


1910, under. the Act.of Mar: 2, 1899, with the 


‘schedule. of compensation to the Indians - re- 
quired: by that Act. being ‘approved. by First 
Assistant Secretary Frank Pierce on May 14, 
1910,: pursuant to., the recommendation of 
Superintendent Rgan’ and: ‘Commissioner of 


Indian Affairs Valentine (BIA Files, Phoenix); 


“Proposed, Telephone and’ Telegraph Line 
Crossing «the Yuma Indiam Reservation,” 
Pacific Telephone and Telegraph Company, 


Right of Way Map LA. 011977, approved on . 


July 38,1913, pursuant ‘to the Act of. Mar. 4, 


1911 (36 Stat. 1253, as amended, 43. U.S.C... 
-§.961 (1970)), with the requisite finding for 
Indian-reservation lands of compatibility with ~ 
the® public : interest being made’ by the First 


‘Assistant Secretary by notation on the July. 2 
(1913, memorandum. from the Second Assistant 
Commissioner, of. Indian’ Affairs to the Secre- 
tary recommending approval, and with rental, 
payable to the account of. the Quechan Tribe, 


being set at $8.66 for the first. year (Docket. 


No, 820, supra note 5, Ex. .RO=3) -(related 
documents: show the rental fee was: collected 
on behalf of the Tribe for the full:50 year 


_term of the right-of-way) ;.“Center Line. Loca-— 
tion Map of Proposed Highline Canal “from. 


Laguna: Dam to Imperial Valley and Location 
‘of Power. Plant,” dated June, 1915,, showing 


the reservation boundaries. as established in 


1884; submitted for the approval of. the. Secre- 
tary of the Interior pursuant to secs:.18~21 of 
the Act of March 3, 1891 (26 Stat. 1095, 


1101-02, as amended, 43°U-.S:C.. §§ 946-949 


(1970)), sec. 2 of the Act of May 11, 1898 (30 


— Stat. 404,° as: amended, 43 U.S.C. § 951 
(1970)),” ‘and the Act of Feb. 15, 1901 (31 . 
Stat. 790, as: ‘amended, 43° U.S.C. $959 - 


a ( 1970) Ve: all: of which authorize. rights-of-way 
through: Indian: reservations as. well. as: ‘public 
lands (BIA Files; Phoenix) (no indication as 
to whether the right-of-way was approved) ; 
‘Memorandum dated June 6, 1917, from: Assist- 
ant Commissioner of Indian Affairs Meritt to 
‘Commissioner Tallman ‘of the General Land 
Office, responding to the latter's - request for 
a report on the application of the Coachella 
Valley Ice and: Electric Company for a right- 
of-way for’ an electrical.‘ transmission’ line 
across Yuma Indian lands (all in the non- 
irrigable: western: portion of the 1884 .reserva- 
tion), advising that “the proposed right of 
way involves no Indian allotments but crosses 


‘licenses,® and sand and 


lands by: tenes to the “Yuma In-’ 
dian Reservation.” . = | 
A letter from. the senior official of 





a portion of the ‘Yuma: Indian Geceveation.” 
which is absolutely waste desert land and upon 
which no. Indians reside;’) and recommending. 


approval of. the ‘application with an annual 


charge of $5 per. mile as compensation for dam- 
age to the Yuma: ‘Indian Reservation lands in- 
volved (BIA Files, Phoenix) ; ‘Proposed State 
Highway Through Yuma Indian Reservation,” . 


California Highway. ._Commission, dated 
July 16, 1923, as ‘amended by maps of changes 
‘A through ‘“‘D’’, dated Sept. 28, 1923, — 


through May-1924, approved by Assistant Sec- 


retary .of the Interior John H. Edwards. on - 
Oct. 10,-1927, subject to the provisions of the 


Act of: Mar. 3,:1901 (31 Stat: 1058, 1084, 25. 
U.S.C. § 311 (1970) ),, and amending the right- 


of-way:-as originally approved under the 


same Act on ‘Nov.’ ‘9; 1917 (Docket ‘No. 320, 
supra note 5, Exhibit RO-8; BLM .Plat 
Records).; Order of withdrawal and. reserva- 
tion of a right-of-way fora proposed Reclama- 


tion Service “power canal from siphon. drop 


to Araz’” across the Yuma Indian Reservation, 
withdrawing and reserving 236.05: acres: of 
reservation land, of which approximately 3.5 
acres were allotted lands, recommended - by 
Director and Chief Engineer Davis of the U.S. 

Reclamation Service on Apr. 15, 1918, concur- 
red in by Assistant Commissioner of Indian 
Affairs Meritt on'the “understanding that ade- 
quate compensation be assessed and: paid for 


- damage to Indian lands. involved, 7? eoncurred 


in by’ Commissioner. Tallman of the General 
Land Office, and approved on June 17, 1918, 
by Assistant. Secretary of the Interior. Ss. G. 
‘Hopkins under secs. 138.and 14 of the Act of 


June 25, 1910 (36 Stat. 855, 43 U.S.C. § 148 


(1970)), 25: U.S.C. § 352 (1970) — (Yuma 
‘Project, -‘‘Purchase. ‘of ‘Lands-General, 1909 
thru’ June 1919,” File 150, A606156, A606163 


‘and A606167—68) ; “Southern. Pacific. Railroad 


Station Grounds’”’ map, : ‘received by the Super- 
intendent of the Yuma India Reservation — 
June 30,1928, and approved by the Depart- 
ment on Dec. 18, 1928, pursuant tothe Act 


-of Mar. 2, 1899,. ‘supra (Docket No. 320, supra 


note 5, Hx. RO-11: BLM Master’ Title Plats, 
Sacramento). The. ‘Bureat ‘of Land Manage- 


‘ment master title plats in Sacramento, Cal-. 


ifornia, show three additional ‘rights-of-way 
issued under statutes governing Indian reser- 
‘vation lands and: noted: as being under the 


“jurisdiction of ‘the Bureau of.Indian Affairs: 


a highway right-of-way, R 2704, issued’ Oct. 24, 


1930, under the Act of Mar: 3, 1901, supra; 


ees ae "DECISIONS: OF. THE 


2 the Bureau of Tedins ‘Affaire to ke. ; 
Director of the Geological Survey 





a telephone and ‘ieetigh line right-of-way, s 7 


3489, issued June 14, 1927, under the Act of 


Mar. 8, 1901, supra; and a transmission ‘and . 


telephone line: right-of-way, LA040525,. iggued 


Mar. 28, 1927, under the Act of Feb, ‘15, Dade 


supra. 


8 Trader's License eoventiig: 80 : acres in. the. 


NYNW% section 25, T. 16.8., R21 F., 
~§.B.M.; issued to Robert M. Goebel Jan. 1, 
'- 1928, to. James H 
thereafter to Maxey and later his widow, Mary 


AL: Maxey, through: various renewals: (Bie 
. ‘Wiles, Phoenix). : 


_. ® Letter dated June: 18, 1935, ‘tote the Com- 
roissioner of Indian Affairs to: Superintendent 
Jolley, Fort Yuma Agency (BIA Files, Phoe- 
nix} ; Letters dated Dec. 13, 1939, and Apr. 6, 
1943, from Superintendent Gensler, Colorado 


_. River Indian Agency, to. the United. States . 
Fidelity and Guaranty . Company . (Docket No. | 


820, supra note.5, Bx..RO-15).;: Letter. dated 


Mar. 29, 1943, from BIA Field. Agent Cox, Fort 
Yuma Sub-Agency, to: Superintendent | Gensler © 
(BIA Files, Phoenix) ;. Letter dated Nov. 16, . 
1934, from H. L.. Gardner to’ the Quechan — 
Tribal Council. (Docket No. 320, supra note 


5, Bx. RO-4) ; Letter dated Aug. 3, 1934, from 


H. L.: Gardner to Superintendent Jolley, Fort 


Yuma Indian Agency (id.) } Notices of location 
of placer mining claims by Rosa Lee Black.and 
Patsy Black on Feb, 26, 1935, filed with the 


‘Fort Yuma Indian Agency on Mar, 18 and © 


Apr. 2, 1935, within 60 days of location as 


meutired<pyvnec. 26 of the Act of. June 30, 
1919, as amended, 25: U.S.C.: § 399 (1970) 
_. (Docket. No. 320, supra ‘note- 5, Bx, RO-12).- 


‘One document ‘hints at management. by the 


| ‘Bureau of Reclamation. On Oct.. 28, 1953, an - 
: “Analysis. of G.L. Account 271. 22—Rental of | 


Farming and Grazing -Lands” was prepared 
to ascertain the portion of “Miscellaneous Non- 


operating. Income—Other” attributable to the 7 


_ rental ‘of grazing and’ farming. lands covered 


into such account: between-1910 and 1953.. ‘The 


entries are jumbled and clearly inaccurate in 
places. The covering ‘memorandum states that 


“some of the income *.* * was from: Mining — 
_ most the section in which the lease, was con- 
‘tained, without providing any more precise 


and Gravel Leases, .and. still a larger portion 
from lands lying outside both irrigation divi- 


sions..Probably all of the Mining and Gravel . 


leases, as well-as.a sizeable partion of the 
Grazing and Farming leases, lie outside. the 
- two irrigation divisions.’? -An-‘inspection of 
the entries confirms that all of the leases listed 
in the. “Gravel and Mining”. column. were on 
non-irrigable reservation lands, except perhaps 
Lease I24r~358 issued to Emil Frank, But 
all of ‘them are entered inthe ledgers: after 


1940,-and most, if not all of them, are almost 
surely. the same. sand and gravel leases. that 
were administered: by me Bureau of Indian 


‘DEPARTMENT: oF THE. INTERIOR 


. Maxey. Aug. 6, 1929, and. 
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a 


‘desaribed a ane of the nonirri- 
gable Jands as “Indian country 





Affairs prior. to: 1936. See, e. g. , leases. [24r417 


and 124r-504 issued to H. L, Gardner and 
the leases issued to C. H. Trigg and’ Emil 


Frank and. compare them with the BIA leases 
issued to the same persons as described in 
the documents referred. to in the preceding 


paragraph of this note. ‘Similarly, all the — : 


leases except for’ one listed in the “Outside 7 


‘Area’? column, although covering non-irrigable — 
portions of the reservation, were entered in 


the ledgers after 1936. See, €.9.5 lease 1247-415 


issued ‘to Mary E.:Maxey for a gas station | - 
and: lease T24r+456 issued to Callahan Con- ~~ 


struction: Company: for a “Piece of Ground at 


-Pot Holes” (a site in section 25, T. 15°S., 


R.:23 E.). The Mary E. Maxey lease, ‘inac- 
curately placed in ‘TY. 15 S. rather than T. 16 


Se of R. 21° 4., is. undoubtedly a lease for. 


the: ‘game ground that was utilized by Mrs. 
Maxey under a BIA trader’s license. prior to 
1936. See note 85: supra.-The one exception 


is lease L+30' issued to Rv E. Whitmore and | 


S. H..Flood and listed as an “Outside Area’’. 
between 1918 and 1924; However, ‘the land 


description (see. 19, T. 16 S., R. 23 E., and . 


sec, 35, T..15-S., R. 23 EB.) includes. both irri- 
gable and non-irrigable lands, and the lease | 


_is-actually listed (under Whitmore’ S name) 
for the period: from 1925 to 1927 and again 


in 1928 inthe: “Reservation” Division column, 
which. covers ‘the. irrigable lands in the Res- 
ervation Division of the Yuma Project..The - 
“Outside Area’ listing was, therefore, prob- 


ably an ‘érror. ‘The term “Reservation Divi-_ 


sidn’’ described the irrigable lands and proj- 


eet works of the Yuma Project on the -Cali- 
- fornia side of the Colorado River (see— text 
following ‘note 65 supra). It did not cover the, 


non-irrigable - reservation lands: not. used ‘for 
project works. Hence the use of the “Outside - 
Area” column in the account analysis. A study - 
of all :of: the .entries. in the “Reservation 


[Division]. column shows that all of them — 
‘included’. irrigable as well. as~ non-irrigable _ 
lands, and the leases were no doubt for a 

portion of. the irrigable lands..The land -de- — 


scriptions in the. analysis” ordinarily give: at 


description. Where more precise descriptions 
are given, they refer to. specific lots or farm- 
ing units in the Bard. area-open to non-Indian 


_ Settlement in 1910. See, e:g., leases: I1r—372, 


I~14, and 4-11. Other leases are. in sections 


which -are entirely, or: almost entirely irri-: 


gable. See, ¢@.g.,. leases. 1247-202, I24r—305, 


1247-807, 124r-354., ‘Lease [247-409 was for a 


“track on levee in Cal, in Res. Div.” One lease 
whose land description: defies accurate inter- 


pretation is the lease originally issued to H. F. 
Sanguinetti. under’ lease number 1247-169 and : 


ay) TITLE TO. CERTAIN LANDS. “WITHIN THE. BOUNDARIES. OF THE 25° 
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one ae meaning. on ne law ” sr - 
_ However, the: letter, dealt: with the 
-]amited: subject of. Police. jurisdic- 


tion and not. the question of land 


ownership. The author pointed out 


that police jurisdiction for the Rec- 
-lamation Service over these lands 
under the 1904 Act was the same as 
its police jurisdiction for -public 


domain lands on other projects, In-| 
. dicating that no position, on land 
ownership. was - OEY. to the 


- conclusion... 


ees letter’ ‘from ‘the Ditector of : 
: the Reclamation Service - described, | 
lands in the project. area as lands 


the disposal of whicl “is primarily 


within the control of the Indian 
Office.” 88 Subsequently, | a memo- 
| randum between two. senior officials i 
of the Bureau of Reclamation: de- 
scribed the nonirrigable lands. as. 


7 “Tndian. lands eure * [which] are 


not public. lands in the: ordinary : 


: sense of the word.” a 


. which sections are to be matched with which 


_ townships and ‘which: ranges. Some of the prob-. 7 
sections ~ 


able combinations would include 
which contain only nonirrigable lands, but ‘all 


of these. would also contain substantial proj-— 


ect. works, except for section 6, T. 16 S., 
R. 22 H., which is high up in the rocky’ mesa 
and useless” for farming ‘or grazing. 

st Letter dated Oct. 6, 1905, from Acting 
Commissioner of Indian Affairs Larabee to the 
‘Director, U.S. Geological Survey (in which 
“the Reclamation Service was located), con- 
cerning police jurisdiction over the nonirri- 
gable lands on the California side of the 
Colorado River being used for construction 
‘of the Laguna Dam, File 164-4, supra note 74, 
. A609664_65. 
. 8 Letter dated. Ju une 28, 1914, from Director 
. Newell, Reclamation Service, to U.S. Repre- 


; ‘sentative Carl Hayden, File 154—A, ‘supra Hote. 


74, A600414, 


In 1906 District Bhginesr Hemet | 
Hamlin, advised the Director of the 
Reclamation Service that “[t]he 


jurisdiction over [the non-irrigable 


land between the reservation levee 
and the Colorado River] will prob- 
ably always remain with the Indian - 
Bureau, as it will:not. be reclaimed 
or sold as a part of the cultivable 
area of the Yuma Project.” ° The 
letter, however, dealt chiefly with 


‘the subject of the.Indians’ right to — 
cut, timber, rather than the subject 
of ownership. The letter also stated 
that after allotment and disposal of 


the, irrigable. lands,: “ [t]he state- 
ment that the. Indians. will:have no 
land from which they « can cut timber | 


ds true.” The latter statement indi- 7 


cates that. the: author believed. that 


the. nonirrigable _ lands. were . not | 
. owned by the Tndians. It must, also - 


be noted that, ‘on: the. question of 
jurisdiction, ‘Hanilin was overruled 


by the. Director. of the Reclamation 


oo ee ee Service, who wrote. In al memoran- 
described: ‘as. Sections: 31, 86, 1; 6 in townships © 
15, 15, 16. and ranges 23, 22R, It is not clear: 


dum, dated: July 23, 1906, to. the 


e Secretary that. the lands were under 


£0, Memorandum dated ‘Mar. 21, 1925, ‘from 
Acting, Chief Engineer Crowe, Bureau. of Rec- 
lamation, to the Commissioner of Reclamation, 
‘concerning an application by Southern Sierras | 
Power Company for a right-of-way “west. of 
the east line of Sec, 19, T. 16 EL; R: 22" ‘E., 
S.B.M.,” which would be “across fudiat: lands 
over which the Bureau of Reclamation has: 
proposed to construct.certain works in eonnec- 
tion with the All-American Canal to Imperial 
Valley,’ Yuma Project, File 430, “Acquisition 
of Lands, Indian Lands through 1929.” 

90 Letter dated May 28, 1906; from District 
Engineer to Director, Reclamation. Service,. 


File. 154—A, supra note at 74, A6O9T09-11. Id. 


at A609702-08 is related Secretarial. level 
correspondence on the’ ‘jurisdictional dispute 
det ween Indian Affairs ‘and the. Reclamation 


Service, See note 88 supra. 
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the neice of ie ecianation “ 
Service by reason of the 1904 Act. 
In 1907, the Superintendent of 


‘the’ Yuma Reservation raised the 
question of the status of the non- 


irrigable land between the levee and 


the river, as well as the “27000 acres 
of rough mesa and mountainous 
land unfit ‘for agricultural pur- 
pose,” in light of the failure of Con- 
pe in the Act of Apr. 21, 1904, 
“provide for the Sipe of 
re balance of the reservation that 
is not irrigable.” % 
The letter requested that a, ei 


determination be made as to heen 


er the nonirrigable lands were part. 
of the public domain. The Secre- 
‘tary of the Interior subsequently 
directed Special Inspector Levi 
Chubbuck of the U.S. Indian In- 
spection Service to investigate and 
report on this and other matters. On 


April 6; 1907, Inspector Chubbuck 


_ reported to the Secretary, suggest- 
ing that the strip of land between 


the levee and the river “be formally 


reserved by the Indian Office” and 


that a parallel strip inside the levee 
which was not to be allotted to In- 


dians or disposed of to non-Indians, 
as well as “other available places on 
the Yuma Reservation,” be planted 
with fruit bearing trees, “subject to 
such regulations as the Reclamation 


_ ot Letter dated Apr. 11, 1907, from Super- 
intendent Deaver, Yuma Reservation, to the 
Commissioner of Indian Affairs, referred by 
the latter to the Director of the Reclamation 
Service on May 7, 1907, File 154-A, supra 
note 74, A609721—28.. Superintendent Deaver 
continued, “The question arises in my mind 
‘whether this non-irrigable land [the mesa and 
strip between the levee and the river]. will 
not revert back to the public domain as soon 


as. the Indians are ‘allotted aie eee 4 & at 


. 4609725. 


“DECISIONS or THE ‘DEPARTMENT OF THE INTERIOR 


missioner of Indian’ Affairs. 
File 150, 


[84 LD. 


ae. Aecices re impose oor “the - 
_. protection of the levees and ditches, 


the Indians’ rights to the income 
from the products being recognized 
in consideration of the fact that the 


‘reservation as a whole is theirs.” | 


Inspector Chubbuck’s report simply 
contained his recommendations, and 


did not represent his view of the 


status of the ownership of the sub- 


ject lands: The report did state that 


he understood that “the remainder — 
of the land—unreclaimed: bottom 


land and mesa land” was to be dis- 
“posed. of. Inspector Chubbuck also 
stated that “title to the remainder of 


the reservation. will be - -extin- 
guished; -” but that this would leave 


the indians without a fuel supply. 


“This may be the reason why he 
ade the recommendations. quoted 


‘above.. Inspector: Chubbuck’s. rec- 
ommendations were “not accepted 

and that same subject was at issue - 
‘in later correspondence. J ae | 


In 1919, the Director of the Ree: A 


lamation Service ‘implicity recog- 


nized the right of the Indian office to 
irrigate certain. ‘Jands- which “Tie 


‘ited of our levee and consequent- 
ly are not included within the pro- 


posed Yuma Project, ar but this 


8 Tetter “Gated: Apr. 6, 1907, from aes 
Inspector Chubbuck to Secretary: of the In- 
terior, File 154—A,. supra note 74, A609734-39. 

®8 See. letters vaferred to in note’ 90 supra. 
Inspector Chubbuck’s. remarks, and other cor- 


Tespondence (€.9s5 AGO9T25, quoted in note 91, 


supre), can be explained as based on the as- 


sumption that the cession of the nonirrigable 


lands would be effective. upon ‘issuance. of 
allotments to the. Indians. 

% Petter dated Oct. 2, 1919, from Director 
Davis, U.S. Reclamation Service, ‘to the Com- 
Yuma Project, 
“Acquisition . of Lands, Southern 


Pacific Ry. Co. * 
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letter seems. only: to. express a , will- 
ineness to sell water froin the Coco- 
pah Canal for use on lands outside 
the Yuma Proj] ect, rather than a de- 
termination as to the one ap, of 
those lands. 

Ina letter dated Oct. 26, 1929, the 
General Land office sdviged the 
Commissioner of Indian Affairs 
that : | 


It ig fie: opinion of this office that the 


reservation boundary is defined by the — 


2 center of the: abandoned channel {as it 


existed prior to the avulsive change of: 


1920] * + *, The area between the levee 
and the abandoned. channel, constituting 


the present Yuma Indian Reservation | 


| boundary, appears therefore to be still in 
public ownership and a hoa ot the Indian 
| Hee: ee: 
- Advocates of the Ouschan point 
- of view have suggested that Indian 
ownership of the nonitrigable lands 


was only challeng ed by the Bureau 
of ‘Reclamation in order to avoid 
substantial claims for compensation 
- and consideration on behalf of the 


Quechans by 1 reason of the construc- 
tion of the All-American Canal. The 


canal was originally proposed as a 


_ private project, passing through the 
1884 reservation from the south- 
west corner to the northeast corner, 
crossing allotted’ and unallotted 
lands, mostly the latter. The entire 
right-of-way was to be within the 
reservation. The appraisal. report 
prepared on this proposed canal 
route indicated that compensation 
would have to be paid to the Indians 


~ % Bureau of Indian Affairs files, Phoenix. 


lotments | but rather — 


Sor both the allotted na wiallotted | 
lands.*® When the Bureau of Rec- 
lamation decided. to construct the 
canal itself, its shifted the right-of- 
way slightly north so that only non- 
irrigable lands would be involved 
and, in June 1934, requested the 
General Land Office to submit the 
proposed right-of-way for the.canal, 
which would involve no Indian ae 
“exceedingly . 
rough. territory along. the edge of — 
the Yuma mesa, * * * to the Secre- 


tary of the Interior (through the 
‘Commissioner of Indian Affairs) 


for approval under Section 13 of the - 


Act approved June 25, 1910 (36 


Stat. 855).”% The cited Act, 43 
U.S:G. $148 (1970), ‘applies to 


“lands within any Indian Reserva- 


tion” and hence, as the Commis- 


sioner of the General Land Office 
noted in his transmittal letter tothe 
Commissioner of: Indian Affairs, 
administered by the Office of Indian - 
‘Affairs. The.Commissioner of.the 
General Land. Office also stated that 


“the right. of way. involves Indian : 


lands. 0 98 


% H.g., “Right of. “Way Plats of ‘the All-- 
American Canal through Tribal. and Allotted 
Indian Lands of the Yuma Indian. Reserva- 
tion,” dated Jan. 1928 (Docket No. 320, supra 
note 5, Hx. RO-10); “Schedule of Appraise- 
ments: Covering Right-of-Way :Across Yuma 
Indian Reservation, Etc.,’”’ covering unallotted 
lands therein, signed Apr. 27, 1928. (Docket 


' No..320; supra note 5, Ex. RO-7). 


*? Docket No. 820, supra note 5, Ix, RO-7, 
Letter from Acting’ Commissioner, Bureau of 
Reclamation, to Soar ‘General Land 
Office (June 27, 1934). 

88 Docket No. 320, supra note 5, ‘Bx. RO-7, 
Letter from Commissioner, “General Land Of-— 
fice, to Commissioner, Bureau of Indian Af-. 
fairs (July 5 3, 1934). 


“ss 28 ane DECISIONS or THE 


“The Baise of Hac ingation sub: 
sequently received a report -dated 


Mar. 12, 1934, making substantial. 


_ claims on behalf of the Quechans. 
On July 15, 1934, the Bureau of 
: Raclamahon: aed the Bureau of 


Indian Affairs that the right-of-way 


was a part of the public domain, 
and that no compensation would be 
paid. In 1933 and 1935 two cases 
were decided in the United States 
District Court for the Southern 


District of California ® to the ef- - 

fect that full title to the irrigable 

land vested immediately | in the 
~ United States, upon passage of the 


: 1894 Act. The. available materials 


~~ do not make clear whether the posi- 


tion taken by the Bureau of Re- 


: ‘elamation i in its reply to the Bureau ; 


of Indian Affairs was. based - upon 


questions of ownership raised — as 
early as 1903,1° upon issues raised i in. 


the two law suits, or upon certain 
costs. 

‘Although Cee did not deal 
| with these lands between. 1894. and 
1936 i in any manner which would re- 


veal its understanding of their : 


7 status, ‘there is a ‘statement. in the 
Congressional Record by — Repre- 
sentative Stephens of Texas on 


Dec. 16, 1912, approximately two 


years: after,.Congress enlarged the 
allotments to 10 acres, and near the 
time when the canal constructed 
through the reservation was com- 
pleted, implying that the antes 
amount of fo up on ee mesa” 


. © United States v. J ohnson, Civil No. 118-C 


(S.D. Cal, Aug. 2; 1935); United States v.. 
Walker, Civil No. 126-7. (Ss. D. Cal, Oct, 10, 
1988). | 

100 See note 4 es Ago95s2, — 


DEPARTMENT or THES INTERIOR © 


"(that 2 is, nneninaeubis fend) was in 
Indian ownership at that time.t 


And, during ‘hearings in San 
Diego, California, on June 29, 1984, 
Chairman Wheeler of the Senate - 
Committee’ on Indian Affairs re- 
ferred to “the All-American Canal 
constructed in connection with the 
Boulder Dam Project and running 


across in lands of the Indians down 


there [in the Yuma Reservation]” 
and told John Curran, a Quechan 
concerned about compensation for 


the right-of-way, “They-will haveto 


pay you for it, if they take your _ 
land.” #°2 The Congressman’ s.state- 

ment cannot, of course, be construed 
as a determination that the land to 


be taken’ actually belonged to Cur- | 


ran or his Tribe. 


‘While the foregoing examples of ae 


administrative treatment of and. 


comment on, the nonirrigable lands. _ 


are by no means all-inclusive, they __ 


are representative of the conflicting ar 
views and uncertainty ‘reflected in — 

Departmental documents at that —_ 
time. 


_ The ‘Beplirtmenit has oar ly 


corrected errors and confusion over 
the mapping of and. agency juris-. 
diction over lands within its juris- 
diction, by finding lands thought. to 


be public domain lands to be Indian 
lands, and by finding lands thought 

to be Indian lands to the , bubhe | 
domain. ae 


it 49 Cong. Rec. 748. . 
' 102 See note 74.supra. . 
13 .n Solicitor’s Opinion, 54 I.D. 71, 76-78 , 
( 1932), Solicitor Finney ruled that. lands” 
thought for twenty years to have been unallot-_ 


. ted tribal Iands were in fact public domain 
_-Jands, and that receipts from timber. sale con- 
tracts should be paid into’ the ‘Treasury aR 


[se LD. 
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OF. JAN: 95. 


1884: 


J anwary I 8, 1917 


Part s the contin as to own- 


ership of the land or jurisdiction 
over it undoubtedly resulted from 


delays 1 in entering title transactions 
in the tract. books originally main- 
tained in the General Land Office, 
now the Bureau of Land Manage- 
ment. For example,:our review of 


the records indicates that creation 


of the Yuma Reservation by the 
1884 Executive Order was noted: in 
- the appropriate. tract’ “books: Selon 
; earlier than 1897, which was un-— 


questionably after the cession of. a 


3 portion of: the lands had been: ef- 


fected.. The 1893. Agreement, the 
1894. Act,: and: the :1936. Margold 


Opinion -notwithstanding, the ces- 
sion of. the: nonirrigable: lands was. 
‘not. actually entered in the tract: 
| books. until the 1960's. Numerous: 
other. entries in these. records made 


long: after the fact. indicate: ‘that 


. these records have not: accurately ren 


miscellaneous receipts, rather than into a sep- 
arate account for the benefit. of-the George: — 
town Band of Indians, The Solicitor found that. 
the reserve. Wwas.. abandoned | by the Band’s. 
earlier. acceptance. of allotments on. another 


reservation.. 


In Navajo. Indian Reservation, 30 LD. 55 
(1901) ; an 1884 extension of the Navajo. Res-. 


ervation. excepted any. tracts. "To. which valid 


rights have attached.” Although | some mining 


claimants. thought the. extension order termi- 


nated their rights, and the. Bureau of Indian 


Affairs. had assumed that only. the rights . of 
"original: locators. were protected, the Secre- 
tary Tuled that the tracts so claimed in 1884 
were not included in the reservation, by the 


terms of the order, even if subsequently aban- 
~ doned and ‘relocated. Id. at 520.. The lands were — 


“surveyed, and are now ‘shown. as “segregated 
from Navajo. Reservation, presumed ‘public 


land” (Map of Survey approved Aug. 13, 1908, 


. BLM files, Eherale): 


. Reclamation. estimates | 
that there were 25 000 irrigable 
acres on the Yuma Reservation, but. 


: 1969), 
. boundary of the Salt River Indian Reservation 
was ‘the south channel. of the Salt. River, not .. 
the north channel. Although the island formed 
by the river’s. braiding ‘had: been’ treated ‘as. 
public land, the Department. PCOEDUS: Indian- 


| reflected the current status vet Hie 
to the lands on a continuing basis. 


A partial explanation for the de- - 


| lay; in entering into the tract books 
the legal description of the ceded 
nonirrigable lands would. be the 


uncertainty as ‘to their area and lo- 
cation. As. previously noted, early 
indicated 


by. 1913-14, it had been determined - | 


that there were only. some 15,000 
: irrigable acres.” 104 The initial un- 


certainty. as to the number of acres: 


that. might. be irrigable would have ae? 


made jt impossible to develop accu- | 


rate legal descriptions of the: new 


boundary of. the. Reservation. _ In 


_addition,.the twenty-five year . trust: 


patents were not issued.on:-the lands ~ 
allotted to. the — until 


ian ace 


In ‘Solicitor’s  Opiniins M-~36770. (Jan. “47, _ 
the. Solicitor ruled that the south. 


ownership. - 
In a Memorandum dated ion 1 474, from 


the Associate. Solicitor, Indian Affairs .(con- 


curred. in by the Solicitor June 38, 1974), the 
Department defined the boundary of the: Fort 


‘Mohave Hay. and Wood. ‘Reserve: to. ‘resolve a 


long-standing dispute between the Bureaus of 


Indian Affairs and Land’ Management. over the 


administration of the lands thought . to be in 
the reserve. Lands ‘surveyed in 1928. and ad- 
ministered under the public land laws: by the 
Bureau of Land Management were recognized 


-as Indian reservation lands. 


1064 Thirteenth Annual Report of Reclamation — 


Service, 1913-1914 (1915), at 75~76. 


103 The trust patents by date and parcel, are . 


: et out in the Historical Indices for the pele: 


30, 


The ees Peet mee oft 
lands was certainly not uniform. 
The confusion over the status of | 


these lands disclosed by the earlier 


documents can also be attributed 


to, uncertainty over the effect of the 


1894 Act prior to the granting of. 


allotments.and the opening of the 
remaining ‘lands. These conditions 
alone, or in con) junction with the 
failure to note the cession on the 
tract books, help explain. why some 


of those who administered the non- 
irrigable lands were uncertain as to 


the status of the Jands. 


. Issuance of M argold: O pinion 


In 1928 Congress authorized con- 


struction of the All-American 
Canal, one of the largest irrigation 
canals in the United States. The 
canal runs fiom the headworks of 


the Imperial Dam on the Colorado: 
River, at a point 12 miles upstream 


from the City of Yuma, Arizona, 
thence southwesterly on the Cali- 


fornia side of the Colorado. River» 
to the boundary: line between Cali-_ 
fornia. and Mexico. The All-Ameri-_ 


can Canal in its course crossed the 


-nonirrigable portion of the original 


Yuma Reservation. 


-..On May 10, 1935, the Cae 
sioner of Indian Affairs wrote to the 
Commissioner. of. the. Bureau of. 
Reclamation’ setting forth seven 
claims emanating from. the pro- 


jected construction of the canal, 
several. of which were based upon 


vant townships, ‘€. 6. iu 16 S., R. “99 B., S. B. M., 
in the Bureau of Land Management. | 

- 108 Sec. 1 of the Boulder. Canyon Project ‘Act 
of. Dec. 21, 1928, 43 U.S. (op § 671. (1970). . 
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184 LD. 


the aaa ption chat chs cial sights | 


of-way crossed Indian tribal lands — 


for. which SHpeaons should. be | 


p aid, 107 


On i uly 15, 1935, the Buen of 
Reclamation advised the Bureau of — 
Indian Affairs. that the: right-of- 
way in question was a part of the 
public domain, and that no compen- 
sation would:.be paid. The Bureau — 
of Indian Affairs then requested an 
opinion on the matter from the Sec- 
retary of the Interior who, in turn, 
referred the question to Solicitor 


7 Margold. 


Solicitor Margold,; on Be an: 8, 
1936, issued the opinion which isthe 
subj ect of this Memorandum, hold- 
ing, inter alia, that the 1893 Agree- 
ment as ratified by the 1894 Act ex- 
tinguished the Quechans’ title to the 
nonirrigable lands of the: 1884 res- 
ervation.’ 


I wba 0 ce Commission Actions 


In 1950: the Quechan Tribe filed-a 
petition with the Indian’ Claims 


407 The claims: and the correspondence ‘sur- 
rounding them are detailed in Solicitor’s Opin- 
1072, -M_-28198 (Jan. 8, 1936), at 2-5. ‘The 
claims. included total compensation of 
$2,602. 50 for’ ‘Tight-o f-way, Indian ownérship 
of mineral deposits discovered, compensation 
for sand and gravel,. reimbursement for dam- 
ages from. canal seepage or failure, _compensa-~ 
tion for. a power. site, and ry Tequest for con- 
struction of four bridges. . ie 

* 208 7g. at 10-12. The opinion also held that 
liability. for canal seepage, breaks, ete, would | 
depend upon ordinary rules of negligence, and 
denied. allt other claims. Td. at 16-17. In addi- 
tion, ‘the opinion held that the fact that the 


| lands had not been opened to disposition under . 


the. general land. laws by Presidential - Procla- 
mation. did not mean that: the Quechans re-, 
tained any interest in the lands. id. at. 10~11. 
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Commission, Docket No. 86, ‘asking 
for a general accounting of tranis- 
actions involving the Tribe. In 1951, 
two additional . companion claims 
were filed with the Commission. The 
first, Docket: No: 319, asserted a tak- 
ing by the Government without 
compensation of aboriginal lands of 
the’ Tr ibe adjoining what became 
the Yu uma ‘Reservation. The second, 
Docket No. 320, was based upon 
Government tr eatment of the Exec- 
utive Order reservation lands. 


In 1958, the Conimission i in effect 
transferred certain claims advanced 


by the Tribe in. Docket No. 86 to 
Docket. No. 320, and dismissed | the 
earlier case.’ 109 


_ An interlocutory iadinaant of li- 


ability was entered against the gov- 


ernment in Docket. No. 319 on. Sep- 


tember 30, 1959. Both parties ap-: 


_ pealed the. judgment to. the Court 
of Claims, The. appeal . was dis- 
missed . without. prejudice by. the 
Court of Claims on Mar. 293, 1962, 
In 1965 the Indian Claims Commis- 
sion issued its final order, in re- 
sponse to a joint settlement, assess- 
ing pay of Pee; OF : which 

100 Docket No. 320, supra note 5, Order Con- 
solidating Causes of Action (Apr. 24, 1958). 
This Order transferred from. Docket No. &6 
to. Docket No. 320 claims for the Government’s 
‘ failure to make allotments to members of. the 
Tribe as required. in 1898 Agreement and 


1894 Act; failure to realize adequate price for 
irrigable land sold and account for same; and 


failure to hold allotments in trust and conyey . 


ees in fee as required eg the 1893 Agrree- 
ment,. 


$167, 000 was. erbed to Hie: iain 
of Indian lands in California.2° , 

In Docket No. 320, the Tribe’s 
case was initially an. action to set. 
aside the cession of the nonirriga- 


ble lands and to recover the vals 


of the reservation lands. on: the 
basis that the 1893 Agreement. was 
induced by fraud, coercion, and. 
misrepresentation. By the time of 
oral argument In 1965,. the Tribe’ S. 
counsel changed its Main case to an 


action for Sak of contract with — 


respect to the 1893 Agreement, ask- 
ing the Commission to erlbtte the © 
1893. Agreement. 111 The validity of 
the 1893 Agreement and the ‘cession 


: of lands were taken out of conten- 
- tion. Late in 1971, the Commission — 


issued’ an Order staying. eka | 


ite Quechan Tribe of the Fort. Yuma. ‘Sacer: 
vation v. United States, 15 Ind. Cl. Comm’ no 
489,490 (1965). The judgment expressly ex- | 
cluded the lands within the 1884 reservation 
boundary. Id. at 492. | 


_ 441 Tn oral argument i in Docket No. 320, supra. 


note 5. (July 8, 1965, Tr. at 2), Fulton W. 
Hoge, attorney for the Quechans Stated: “May 
it please the Commission, this case started out 
asa cause of action to set-aside a cession of a 


reservation and to recover the value of the. 


reservation lands. That’s the main cause of 
action in the original petition. Since then it . 
has developed into a breach of. contract: case 
and instead of trying to set aside the agree- 
ment on the ground of fraud, duress and “un- 
conscionable consideration we ask that. the 
Commission enforce it and give us—-we affirm 
it. We ask:the Commission to affirm it and 
give us damages for its breach in two respects, 
although we have part-of our original: cause 
of action in that we ask that as to some of 
the land, the Mesa land which: ‘was included 
in the. cession that the Commission éxercise.. 
its power. to revise the contract: and. to hold 
that there was:-no. reason for including: that: 





land that it was unconscionable and that Phere: 


should men an award. ‘of : its value.” a 


Of | DECISIONS OF THE DEPARTMENT OF THE INTERIOR ~ 


. esd: pieanee ae ‘legislation. 
pending in the United States Con- 


gress to clarify the [Quechans’] 


title to: certain land areas involved. 
No such 


in this. case * * #77112 
legislation was passed, and in 1971 


counsel for the Quechans moved 2 


vacate the order, 
The Tribe’s counsel in the pro- 
ceedings through 1968 died, and 


his successor petitioned the Com 


mission to, among other things, re- 


open the record to permit admission | 


_of further evidence and to permit 


the Commission to consider declar- 
ing the 1893 Agreement invalid. 
~ conditionally — 
granted permission for introduction 
of further evidence,* but: refused , 
to consider the validity of the 1898 Pe 


Agreement’ on the grounds cae a a 
ernment filed a response ‘objecting 


‘solely to such a dismissal being — 
_ granted without prejudice. ‘Since. 
July of 1972, Docket No. 320 has 


The - Comtuission — 


treaty ratified -by . Congress © 


not subject: to: judicial | revision or “5 


review.14 | 
In the hong held ; in connection 
: with the ‘Tribe’s motion to reopen 


the record and introduce further 
exhibits, the Tribe’s attorney. ex- 


pressed a, willingness to dismiss the 


action without. prejudice if a return. 


of the 1884. Reservation lands could 
be effectuated under 25 U.S.C. § 463 


| (2) ean ae which arse. in 


118 Docket . No. 


- 4 Granting Plaintifi’s Motion to Vacate Order - 
. Staying Further Proceedings. (Suly 21, 1971). 


‘14 Docket No. 320, supra note 5, Opinion on 
‘Motion to: Reopen’ the’ Record (July 21, 1971), 
citing Sac end For Tribe v. United States, 7 


Ind. Cl. Comm’n 675, 710-12 (1959), af’d on: 


other grounds, 161 Ct. Cl. 189, 198, cert. ae 
med, 375 U.S. 921 (1963). 


115 Docket No. 320, supra note 5, Oral ‘eign . 


‘ment (May 9, 1972), Trp. at 3, 16. - 


U.S.C, § 1463 (a) {1970). 
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colavant Ere 
The Secretary of the Interior, if. he 


shall find it to be in the public interest, is 


authorized to restore to tribal ownership 


: the ‘Temaining: surplus lands of any. In- 
dian reservation opened before June 18, _ 
1934, or authorized to be opened, to sale, 2 
or to any other form of disposal by Presi- 


dential proclamation, or by any of the — 


public-land laws of the United States 


a ee 


cupece es iss Tribe en a 
resolution ™ stating that a. claim 
for damages. under the- Indians 
Claims Commission. Act : “is . not 


proper” and authorizing. counsel to_ 


file a. motion for dismissal. without 


prejudice. A. motion to. that -effect 


was filed on behalf of the. Tribe i in 


J uly of 1972, again suggesting that 


the: land could be returned. under 25, 
UiS.C. § 463(a) (1970). The Gov-- 


been held in suspense pending fur- 
ther administrative review within 
the Department. of the Interior on 


| the cession diesen: » 


us 8 See. 3. of the” ‘Act of June: 18, 1934, 25 
It is unclear whether 
the' lands in question could be subject to this 
Act. See Selicitor’s Opinion, 69. ID. 195, 199 
(1962) ; Soticitor’s Opinion, 56 LD. 330, 334 


(1988). Were. a: portion of the lands in ques- 
tion to be restored to the Quechans under 
112 Docket. No. 320, supra: ae 5, Order stay- 

- 4ng Further: Proceedings (Nov: 25, 1970). 
320; supra note. 5, Order 


this section, the impacts. on non-Indian in- 
terests would be insubstantial, since, although’ 


the question is unsettled, we think that the 


water-use priority date. for the restored land 


. would be as of: this restoration date ‘and Sub- — 


Sequent to ‘present ‘water uses. ‘Present | non- 


Indian uses of the lands could be preserved, 


and impacts on ‘Colorado salinity would be 


| negligible. . 


117 Docket No. 320, supra note ‘5, Quechan . 
Tribal Resolution dated July 13, 1972, at-- 
tached to Petitioner’s | Motion to Dismiss . 


(July 26, 1972). 
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1968 Weinberg Dain ee 2 


a: In 1968, Solicitor Weinberg. is- 
sued an opinion approving a Bu-. 
reau of Land Management proposal - 
_ .to issue a lease to Yuma. County, 
Arizona, of a portion of the non- 
-irrigable lands within the bound- 
aries of the Yuma: Reservation.“ _ 
Citing Solicitor Margold, Solicitor 

-_ Weinberg held: 

The 1904 act left unaffected the stipula- 
‘tion: of the 1894 act that extinguished the | 
Indian interest in. — none reeate 
. lands.™ 


~The Weinberg o opinion inplicitly 
sadoreed: the validity of the Mar- 


gold Opinion but did not expand 
upon. the enalyse in ae (1936 | 


| ae 


| Re- ewaméination and 
Reconsideration 


The Gucchan Tribe’s claim to the: 


‘Jand: in question—as distinguished 


from its claim for compensation—_ 
was first presented to the Depart- 
ment of the Interior during a meet-. _ 


ing held between Solicitor Frizzell 
and the Tribe’s attorney in July 


1973. In the course of that meeting, 


- Solicitor Frizzell agreed to initiate 
an examination of the legal question 


and the underlying facts. Solicitor. 


Frizzell assigned the question to 


. the Division of Indian Affairs with 
, instructions that the Division de-— 
velop the: strongest case possible to. 


support the Quechans’ ‘claim. 


118 Memorandum: ‘Hon: ‘Solicitor to the Sec- 
_ retary of. the Interior, dated. i une 12,. (1968.. 
119 Td. at 2. . 


232-400-—77——-3 


The Pivsion of Indian Affairs i In 
ae Solicitor’s Office, with the help 
of othér: lawyers in the Solicitor’s. — 
Office, did exhaustive research into 
the factual and legal background of. 
the matter, including: the history of | 


the 1893 Agreement and the 1894 


Act; a review of the files, many of 


which were: stored at’ the Indian 
- Claims Commission, relating:to.the 
-_ Dep artment’s treatment.of the lands 


in question between 1894 and 1936; ~ 
a review of the files relating toevery 


third-party interest created in-the — 
lands after 1936; extensive research 
into all of the legal aspects:of the 


Tribe’s claim; :and preparation: of 
a number of dratis of an: opinion — 


stating the strongest’ possible case 


for. a Quechans’ claims. 
- One of the drafts prepared byt ine 


| Indian Affairs Division was circu~— 


lated to all persons who might bei 


affected, Indian and non-Indian . 


alike, for legal suggestions, com- 


~Ient and criticism. 


In Jan. 1976, two eacae te meet~ 
ings were held by the Secretary of 


the Interior, the Under Secretary, 
the Solicitor and a number of other - 


Departmental officials, first. .with 
representatives of the non-Indian: — 
interests, and then with the Quechan © 


tribal leaders and their lawyers. 


During these meetings, the legal is- 


‘sues and factual background were 
discussed in detail. | 


The Secretary determined - that : 
the issues involved were exclusively 


legal in nature,’ and therefore in- 


structed a Soca: io decide thé. 


matter on its legal merits. After 
careful analysis of the draft opin- 
ion, consideration of the oral state- 
ments. made during the meetings: 


mentioned above, review of volu- 
minous. briefs on both sides of the | 
issue; which had previously been 


submitted’ to ‘the Department, and 


personal ‘study of source materials, 
the ‘Solicitor was unable to. accept. — 
the: ‘arguments. which had been ad-=: 
vanced: on behalf of: the. Quechan: 
Tribe by: the Indian. Affairs Divi~: 


- glonin its.draft opinion’ - 


-; On Jan.:30,;1976, the Solicitor age 


ed the. Gaorenuie that he had con-. 


cluded. that:.the Margold Opinion: 
_ was correct: and! should: be. affirmed. 
The Secretary: acquiesced in this 
decision and ordered:that the Chair-. 


man. of the Quechan Tribal Council. 
be advised: of this. decision. The 
Chairman was. so advised by: tele- 
phone, with.a confirming letter sent 


to: ‘him, a“ the. Solicitor on Het: 2 es 


1976.:: pp ase 
“DISCUSSION AND: LEGAL. 
, ANALYSIS. 
 Stummary ~ 


“In order to find that the sChnochate 
old title to the nonirrigable lands 
in question, wé must determine: that _ 
the-cession ‘or relinquishment of res«' 
ervation’ lands under the 1893: 
_ Agreement and 1894 Act was not ab-. 
solute. and immediate but, rather, 
was conditioned upon.the occurrence: 


of one or more subsequent; events 
| that material. conditions precedent 


to:the relinquishment were.not ful+. 
filled, prior. to the.enactment of the: 


DECISIONS OF ‘THE DEPARTMENT..OF THE: INTERIOR - 
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1904 Act; and that ths 1904 ‘Acte es- 
tablished : an independent scheme for 


the allotment and sale of the ir- 
-vigable. reservation © lands 


which — 
completely replaced the scheme 
provided for under the 1893 Agree-. 

ment and 1894 Act, rather than sim- 
ply implementing the scheme. called. 
for under the 1893 Agreement, and _ 


| 1894. Act. 


In ining. the 1893 ee 
ment and the. 1894. Act, together: 


with the 1904: Act, we have ene 


into account, among other things: 
the. ‘special rules. of construction | 


which apply to Indian treaties and 
laws; 


the contemporaneous treat- 
migut Oe ‘the: lands in question. by 
Departmental officials subsequent toe: 


1894, as shown by: correspondence, 
Memoranda,. testimony, maps, re- 


ports and other documents; ‘and. 
the policies underlying the General 


Allotment Act, and other congres- 


sional policies ‘toward’ Indians | In 
effect. at ‘the -time: * 

- As‘set. forth in ee dete’ be- 
las we: have. con¢ludéd’. thatthe: _ 


: 1893. Agreement ‘ag: ratified: .by the: 


1894. Act. effected.an immediate re~. 
linquishment and: cession. of Yuma 
Reservation. lands,- "including the. 
nonirrigable. lands:in questiori, and” 
that the 1904 Act, insofar-as it per-. 
tained to: the “Yuma. Reservation: a 
concerned only: the: irrigable: jonids: | 
of the reservation and was-intended 
solely to: provide:an: arrangement 
under the 1902 Reclamation Act for: 
irrigation of the lands: as‘ an: alter: 
native to irrigation’ which ‘would: 
have been provided by. the private 
company which ‘failed. ‘The 1904 
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Keb ceiee sepeaied the earlier: 
Agreement and Act nor abandoned: 
the underlying: plam.. | 
We have also concluded that-even: 
if there were: convincing evidence’ 
that: the 1893 Agreement and: 1894: 
- Act. were grossly inequitable. and: 
unfair to the Quechan. Indians, 
- involving unconscionable considera~ 
tion, or even if there were! convinc- 
ing. evidence: that.thé 1893. Agree-: 


ment was-entered: into asa result of 


fraud,, misrepresentation. or duress: 
(none.of which convincing evidence: 
we. have found): neither the Secre- 
tary of the Interior nor the Solici- 


tor would have authority to modify 


or set aside the. ratified agreement. : 


| We as Cession 0 of Land Conditional? 


. Article T: of the: 1893 Agreement 


provides that: “The: said: Yuma: In- 
| -dians; upon: the- conditions herem- 


adter. expressed;..do: liereby surrene! 


der and ‘relinquish. to: the: United: 


States: all. their: ‘right, title,. claim 
and. interest in. and. to-and. over” 220. 


the Yuma Reservation... The ques 


tion presented by. this language. 1S: 


_ whether the language of present 
cession,, “do: hereby surrender and — 
relinquish, a As absolute, or whether 

“upon . the: conditions: 


the “words » 

_ hereinafter’ expressed”: cause | ‘the 
| language’ to:-be. conditioned.. : 
“The “conditions” which. are re- 
ferred to‘in Article'I are found in 


Articles sam —— VI. ee the. 


° ‘bbo'g. “fnkee. ‘Doe. ‘No. "68, supra ‘Hots 9; at t 19: 


provisions of these: avtialda are: thi’ 
allotment of five-acre tracts to: in=. 


- dividual Indians-in Article’ IT;: the: 


disposal of surplus irrigable lands: 
in Article ITT; the issuance-of trust 
patents: to Indian allottees ‘in: Arti- 
cle’ V;-and the opening of nonirri- 


‘gible lands to‘ séttlement: under’ the: 


general: land laws: in Article VI. 
We have:concluded that the plain 
language. of present grant con- 
tained in: Article I. of the 1893: 
Agreement isnot modified, or made’ 
conditional, by the referene to the: 
obligations: undertaken. by the’ 
United States’ as “conditions.” We 


conclude that the so- -called: “condi+. 
tions” are promises'to perform :-cer-_ 
tain: acts‘in the future; and’ the. 1893' - 


Agreement is-a' typical example of 
a contract- formed: by the perform: 


ance’ of anact by one party, here the a 


Qtiechan’ s*¢ession ‘of. their’ lands, in’ 
return: fo? a ‘promise by the: other, 7 


Here the: Governments: promise. to’ 
make’ dllotients, provide: irrigation’ — 


for them,.and sell surplus ‘irrigable: 
lands: for the: Indian’s benefit: We 
reach this! conclusior:on: the igsencaee 
ing: four. principal: bases. - : 
. Ferst, it would not have ee pos: 
sible: for:-the: Government to: make! 
allotments to individual Indians, to” 
issue trust patents to: the Indians, to, 
sell: surplus: irrigable: lands to® non 
Indians,..or .to. open.. the. non-’ 
irrigable lands to settlement by non: 
Indians tinder the public land laws: 
unless'thie’ lands had-been ceded and_ 


the. Government: had: first. obtained: 


36 


full title to the lands. The Agree- : 


_ ment would have been impossible of 
performance on the part of the Gov- 


ernment if the cession of the lands 


by the Indians only took place af- 


ter. performance of the ae ele 


by theGovernment.@! 
_ Second, general principles of con- 


tract law favor construing the pro-— 
visions of contracts as promises. 
rather than as conditions,”* and 


general principles of real estate law 
favor covenants over conditions.?”? 

Third, those cases which we have 
been able to find dealing with “con- 
ditional” language in cession agree- 
ments support our conclusion that 
cession is immediate and absolute 
when such agreements are ratified 
by Congress. 


. There are more than 200 fv breaties 


and agreement involving cessions of 
Indian lands to the United States 


in return for promises to perform. 


certain acts in the future, other than 
making a single lump-sum cash 
payment. The kinds of considera- 
tion promised by the United States 


are of a wide variety and include 
promises: (1) to expend funds for 


construction of various projects, 
such as agricultural or educational 


facilities; (2) to allot ceded lands 


to individual Indians; (3) to pro- 


vide certain services, such as teach- 





_12 To hold that cession was conditional, and 
never took place, would also invalidate all 
sales of the irrigable lands to the non-Indlans 
and the Indian trust patents. | 

"128A A, Corbin, Contracts, § 635 (rev. ed. 
1960); 5 S. Williston, A Treatise on the 
Law of Contracts $ 644 CW. iB. E.. Jaeger ed. 
1961). 

- ° 123 See 2 R. Powell, The Law of Reat Prop. 
erty §§ 187, 188 (ed. 1976) ; ; cf. 1 American 
Liaw of Property § 2:8 eee) Sid. § 21.3(a). 
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land. to. 
bers, the setting aside of certain 
_ grazing lands for the tribes’ use, and 
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ers, farmers, craftsmen, and physi- 
cians, as well as necessary supplies 


and facilities incident to such serv- 


ices; and (4) to survey and sell. 
ceded lands under the public land | 


laws and devote the proceeds to the 


benefit of the Indians, However, a 
relatively small number of these. 
agreements contain. the “condi- 
tional” Janguage ** and an even 
smaller number of these agreements 


have been subject to interpretation — 


by the courts. The following are all 


of the cases of which we are aware. 


| In United States v. Myers, the 
Kighth Circuit Court of Appeals 
had before it the 1900 congressional 
ratification 1° of an agreement, en- 
tered into in 1892, shortly before'the 
1893 Agreement, between. the 
United States and the Kiowa, Com- 
anche and Apache Tribes in Okla- 
homa. At issue was the effect of a 
tribal land cession to the. United 
States.in return for allotments of 
individual tribal mem- 


the payment of $2 million. The ef- 
fect of this agreement and the rati- 
fying legislation was described aby 

the Court as EUW : i 





_ 1 Fg., Treaty with the ‘higtees dated 
Oct. 18, 1864, 14. Stat. 657, II Keppler, supra 


note 1, at 868; Agreement with the Cheyenne | 
and Arapahoe Tribes, Oct. 1890, sec. 13 of the . 
8, 1891, 26 Stat. 989, 1022, 1 . 
Kappler, supra note 1, at 415; Agreement with 


Act of Mar.. 


the Iowas, May 20, 1890, Act ‘of Feb. 18, 1891,. 
26 Stat. 749, 753, I Kappler, supra note 1, at | 
393; Agreement with the Comanche, Kiowa 
and Apache, Oct. 21,.1892, section: 6 of the 
Act of June 6, 1900, 31. ‘Stat, 672, 676, I 
Kappler, supra note 1, at 708. 

5 206 F. 387 (8th Cir. 1913). 

128 Sec. 6 of the Act of J une. 6, 1900, 31 Stat. 
672, 676. 
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“The ote of. June 6, 1900, c. 8138, 31 Stat. 


676, was. passed in ratification of an-agree- 


ment between the United States and the 
Kiowa, Comanche, and. Apache tribes of 
‘Indians in Oklahoma entered into Oc- 
.tober 21,-1892, whereby, in return for the 
‘allotment of land in severalty to the indi- 
| -yidual members of these tribes, and: other 
- good and valuable consideration speci- 
fied, all these tribal lands, including that 


In. question, | were ‘relinquished to the 


‘United States. The comprehensiveness of 
the grant. made is disclosed by the fol- 
lowing quotations from the act.:. ; 
“Subject to -the allotment of land, in 
‘severalty to the individual “members of 
the Comanche, Kiowa, and Apache tribes 
of Indians in the. Indian Territory, as 


. hereinafter. provided for, and subject to 
-. the.setting apart as. grazing lands. for. 


said. Indians, four hundred. and . eighty 
thousand acres of land as hereinafter pro- 
vided for, and subject to the- conditions 


hereinafter imposed, and for the consider- | 


-ations -hereinafter mentioned, the said 
. Comanche, | Kiowa, . and Apache Indians 
“hereby cede, convey, transfer, relinquish, 
and surrender, forever and absolutely, 
-without any reservation whatever, ex- 
press or implied, all their claim, title, and 
interest, of every kind and character, in 

-and to. the lands embraced in the follow- 


ing. described ‘tract of country in the In-: 


. dian Territory, to wit: [Here follows the 


' specific description.] * * * 


“As a further and only additional con- 
sideration for the cession of territory and 
relinquishment of title, claim, and in- 
terest in and.to the lands as. aforesaid, 
the United States. agrees to pay to the 
Comanche, Kiowa, aud Apache tribes of 
Indians, in the Indian Territory, the sum 


of two million (2,000,000). dollars.* * 3°? 


x F oe, ek x 


| * # * When the Kiowa, Comanche, and 
Apache tribes ceded. this land to. the 
United States, it ceased:-to be Indian 


- country, unless by the treaty by which 


the ‘Indians: parted with their. title, or 


by some act of authority, a different. rule — 
“was. made. applicable to the case. 


Was there any reservation, express 0 or 
implied, incidental to the cession and 


‘yelinquishment by these Indians by which 


their title to the lands in question was 


extinguished, that this or any. other land 


conveyed should be devoted to these pur- 
poses? We can. find none. The treaty of 


Oct. 81, 1892, confirmed by act. of Con- 
‘gress of June 6, 1900, specifies explicitly 


the conditions. and. considerations: ‘sub- 
ject to which the conveyance and cession 
was made.. "They are the allotment. of 
land in severalty, the setting apart of 
480,000 acres. of grazing land, and. the 


‘payment of $2,000,000 in the manner pro- 


vided. For these considerations the In- 
dians “ceded, conveyed, transferred, 
relinquished. and: surrendered forever 
and absolutely, without any reservation 
whatever, express or implied, all their 
claim, title and interest of any kind and 


‘eharacter.” It would be impossible to se- 
lect words operating more completely to 


extinguish every vestige of Indian title, 


and releasing the government more abso- | 


lutely from every obligation, ‘moral as 


well as legal. * * **" (Italics added.) 


The same agreement with A 


‘Comanches, Kiowas. and Apaches 
was 


interpreted in Hau Parte 
Moran *® where the court. ignored 


the “conditional” language of the 


agreement and stated that “the In- 
dian title to the reservation was 
extinguished on June 6, 1900, when | 


the Agreement of Oct. 1892, was rat- 


ified Py, the United ee 129 





ee F, 387, 889-392 (Sth Cir. 1918) ; 
see alse Kickapoo Tribe of Kansas vy. United 


2 States, 372 F.2d 980, 984-85 (Ct: ‘Cl. 1967). 


199144 FL 594 (8th Cir. 1906). . 
128 Td, at 602. Accord, in re Moran, 208 U. s. 
96, 105 (1906). 


3 DECISIONS. OF THE 

~The sintitory agreement with the 
Pe eee is from the same mold as 
the agreement with the tribes in- 
volved in Myers, and.should:be sim- 
larly construed to have effected an 
-immediate-cession of the tribal lands 
“in 1894 in return for the Govern- 
ment’s promise to perform the Speci- 
fied acts. | 

‘The 1892, agreement and the 1900 
Act involving the Kiowas, Coman- 
ches and Apaches were also consid- 
ered in 7 nited States vy. Kiowa, 
Comanche and Apache Tribes: 
‘This case was an appeal from an 
“Indian Claims Commission decision 
awarding the Indians the difference 
‘between the amount paid for the In- 
dian lands and what they were .ac- 
tually worth. The court upheld the 
‘Commission’s ‘award: of damages 
‘and made no comment with respect 
.to restoring the land to the Indians, 
even. though it found that “there ap- 
“pears to have been no contract exe- 
-euted by the parties” because: “the 
“Government was liable under a con- 
“tract implied i mM fact (there having 


been, no valid ratification by .Con- 


“gress of the 1892. Jerome Agree- 
“ment.” 181-The Court of Clainis 
‘found that there had been no ratifi- 
eation because the agreement con- 
‘tained a provision that it would 
“become effective only when ratified 
“by the Congress. As the court noted, 
‘the 1900 Act of Congress purport- 

oe ratifying the- 1892 agreement 
“made a number-of changes in the 
core agreed to 2 the cau) ee 


“330168 Rr spas 602 (ct. Cl. 4958), recon- 
sideration denied, 166. F. ‘Supp. 939 as Ci. 
1958), cert. denied,.359 U.S, 934 (1959). 

131 7d. at 606, | 
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the Cominissioners | ins the Jevomns 
“Agreement and such changes were 


never resubmitted to the Indians — 
for acceptance or rejection as re- 


quired by Article XII of the F7euy 


‘of Oct. 21, 1867.” 


Despite finding that the agree- 


ment had never been consummated, 
the Court: held that title to the land 
in question had passed to the United 


States and only awarded money | 
damages to the Tndians. This case is 


-of particular interest in that it held 


that a “conditional” cession: was’ “eif- 
fected even though the agreement 


“was not properly ratified by Con- 
gress, 


By the Act of Mar. 8, 18915** the 


‘Congress ratified ‘a number of In- 
‘dian agreements. One of these agree- 
ments.contained language very simi- 
lar to that of the 1893 Agreement. 
The agreement of Oct. 1890: between 
the United States and the Cheyenne 


and e areheed ‘Tribes ee as 7 


! follows: : 


Subject to the aiisement: of Jand in 


severalty to the individual members of. 
the Cheyenne and Arapahoe tribes of In- 
-dians; as hereinafter provided for and 
subject to the conditions hereinafter im- 
-posed, for the considerations hereinafter. 


mentioned, the said Cheyenne and Arapa- | 


-hoe Indians hereby cede, convey, transfer, 
relinquish, and surrender forever and 
absolutely, ‘without any reservation what- 
ever, express or implied all their claim, 
title and interest, of every kind and char- 
“acter, in-and to the lands embraced in 
the following described tract of country 
-in ‘the Indian. Territory * * *, (ItaHes 


added). inal 


182 Tq. at 607. | 
18326 Stat, 989. | 7 
4 See. 18 of the Act of Mar. 3, 1891, 26 


‘Stat. at 1022; I Kappler, -supra note 1, ae 
415. = 
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The Act of. Max. 3, 1891, was con- 
sidered by the ‘Suprema ‘Court in 
DeCoteau ‘District County 
Court, wherein the Court con- 
strued the  Sisseton-Wahpeton 
Agreement,* ene of the othér 
agreements ratified by that Act. 
. This agreement contained no lang- 


-uage of “condition.” ~The Court. 


compared the agreement with the 
other agreements, like that quoted 


above, ratified by the Act, and pro-. 


nounced them to be “indistinguish- 
able” and “virtually identical. 2 The 


Court made no comment concerning” 


the “conditional” language or any 


effect it might have on the cession: 


* * * the Congress included the Sisse- 
-ton-Wahpeton Agreement | in. a compre-. ue 
hensive Act. which also ratified several | 


| other agreements providing for the out- 


right cession of surplus reservation lands 


to the Government. The other agreements 
" employed cession language virtually iden- 
tical to that. in the Sisseton-Wahpeton 
Agreement, but in these other cases the 
Indians sold only a déscribed portion of 
their. lands, rather than all “gnallotted” 
_ portions, the result being merely a reduc- 
tion in the size of the affected reserva- 
tions... The intended: effect of all of these 


by the sponsors: me: ombechene nee 
Tas ne Be cows ct 





- 195 5 420, U. s. 425, rehearing. denied, 421 U. 9, 

939° (1975). 

136 Agreement of Dec. 12, 1889, ‘see. 26 of 
- the ‘Act of Mar: 3, 1891; 26 Stat.. 989, 1085; 
I Kappler, supra note 1, at 429. Article I of this 
Agreement. states that the: “Tndians. hereby 
- cede, sell, relinquish, and convey to the United 
_ States. all their claim, right, title and interest 
' in and to all the unallotted lands. * * * re- 
maining after the allotments * * * provided 
-forin article fouzr:of this agreement eae) have 
been made.” fd. Bp PEE 


“AN the penis: jem or treaties | 
for the purchase of Indian lands are rati- 


fied and confirmed by the provisions of : | 


this bill * * *. 
. “The pill carries the largest appropri- 
ation ever carried by an Indian appro- 


‘priation pill, but it extinguishes the In- | 
dian title to a. great domain and opens — 
‘it to settlement by the hardy and -pro- 


gressive pioneers * * *, Ms te. 
ee ee a a 
a * This language [of cession in ihe 
Sigsetion- Wahpeton Agreement] is 2ir- 


tually indistiguishable from that’ used in. 


the other sum- -certain; ession Agreements 


tatified by Congress in the same 1891 — 
‘Act. * * * That the lands ceded in the | 
other agréements were returned to the 
_ public domain, stripped of reservation 
status; can hardly be questioned, and 


every party here acknowledges. as. -miich. 
The sponsors. of the legislation stated re- 


‘peatedly that the ratified agreements 
would rettrm the - ceded lands to the 
-“publi¢ domain: “ (Italiés added, £60t- 
notes and. citations omitted.) 


. While the Supréme Coit in De: 


Coteau did not déal directly and 


specifically with the “conditional” 
language of the Cheyenne and Ara- 


_pahoe Agreement, the inferencé to _ 
be dy‘awi: from the case supports ¢ our 


‘interpretation of similar language. 
ratification: agreements was made clear . 


Fourth, atid finally the United 


é States District Court ‘for the South- 
ern District of California decided 
two similar cases ** in which it: spe- 
cifically found that the effect of the — 
1893 Agreement. and the 1894 Act 
was: to. 1 title to the —— : 





. , 137420 U.S. 425, 439-40, 446 : (1975). 

4388 United: States v. Johnson, Civil No. 118-C 
. (3.D: Cal, Aug. 2, 1935); United States’ v. 
: Walker, Civil: No: 126-5 (82D. Cal, Oct. 10, 
(19338). 


AO: a2 


‘lands of ine Vania: Pecaration oe 


the Government effective immedi- 
ately upon ratification of the Agree- 
-ment, ‘rather than at some. future 
date. If the 1893 Agreement and 
1894. Act resulted in cession of the 
unallotted. irrigable. lands to the 
United States, we infer that it must 


also have resulted 1 in immediate ces- 


‘sion of title to the nonirrigable 
lands; since the Agreement and Act 
| provided for relinquishment of 
“all? of the. reservation lands with- 
“out: distinction as to irrigability.. 

_. The two cases were ejectment ac- 
ae brought by the United States 


“against squatters ‘on lands within : 


‘the reservation which were suscep- 
-tible of irrigation. The decisions in- 
terpreted the 1893 Agreement and. 
1894 Act as vesting full title in the 


‘United States immediately, subject: 


only to the rights specifically. re- 
served in the: Indians, which’ re- 
served rights extended to the i irrig- 
“able lands only. These opinions 
were cited ‘and relied - ‘upon in the 
_Margold Opinion.™ 189 





' 49 Our analysis, and that of Solicitor Mar- 
_ Sold, is reinforced by the. brief of the United 
States in the Johnson case, in which the Gov- 
ernment argued that the 1904 Act “superseded 


-and amended the Act of Aug.. 15, 1894, supra, 


insofar as those lands that may be susceptible 
-Of irrigation were or are includéd in the Yuma 


. reclamation project [and as to] the unallotted 
- lands susceptible of irrigation that are. in- 


eluded within that project, changed the method 


of their disposal as. though they were public - 


domain lands within a reclamation | project.’ 
Plaintiff's Opening Brief, at 5, in United 


States: v. Johnson, supra note 188. The land 


in question in Johnson was deemed irrigable, 
but we note that it 1s deseribed as lying “‘be- 
. tween’ the levee and ‘the river.’ This is the 
' §SAme area, presumably | rendered. irrigable by 


the avulsive change of 1920, about which much 2 
of the correspondence’ detailed ehore was 


concerned. 
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The Margold Opinion noted that, 


5 while the irrigable or nonirrigable 


character of the lands in question 


was not determined as of the time 
ofthe 1893 Agreement or the 1894. 
Act, 
effect of the relinguishment or ces- 
sion was not postponed until classi-— 
‘fication of the lands as nonirrig- 
able.” Solicitor Margold based -his 
-conclusion in this regard ona doc- 
‘trine of widespread application for 
which he cited United States v. Min- 
_nesota.*° The doctrine is well -illus- 
. trated in St. Paul & Pacifie RR. 
Co. Ve Northern Pacific R.R. Co., 


“St is clear that the taking 


where the Supreme Court stated : 


"As Seen by the terms of the third sec- 


“tion of the Act; the grant is one in prae- 
_senti; that is, it purports.to pass a pres- 


ent title to the lands designated, by. 


“alternate sections, ‘subject to” such excep- 
‘tions and reservations as may arise from 


sale, grant, preemption or other ‘disposi- 
tion previous to the time the definite route 


of the road is fixed. The language of the 
statute is “that there be, and hereby is, 


granted” to the Company every alternate 


“section of the lands designated, which 
implies that the property itself is passed, 


not any special or limited interest in it. . 


~The words also import a transfer of a 


present title, not a promise to paneree 
one in the future. 
The route not being at the time deter- 


' mined, the grant was in the nature of 2 
float, and the title did not attach to any 


Specific sections until they were capable 
of identification; but when once-identi- 


+ fied the title attached to them as of the 





140 270 U.S. 181, 206 (1926). Solicitor Mar- 


- gold also found that the situation was closely 
analogous to that involved in the grant of 
‘swamplands made to the ‘states by the Act 


of Sept. 28, 1850, as amended, 43 U.S.C. 
§§ 981-994, where the character of lands was. 


to be determined at a. subsequent date, al- 
- though rights vested.on the date. a statutory 


enactment, 
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date of the ans except as 4a: en see-- 


tions as were: specifically reserved. It is 


in this sense that the grant is termed one 
an pr aesenti; that is to say, it is of that 
character as to all lands within. the terms ° 
of the grant, and not reserved from it. at. 
‘the time of the. definite location, of the ; 
| route. 14, Sos et 


Tt has bean aed on sbehalt of 
the Quechans that. United States ve. 
Brindle, 1442 stands for the proposi-~ 


‘tion that both the irrigable and the 
nonirrigable lands of the Yuma 


Reservation became trust lands fol-. 
lowing the 1898 Agreement and the 


1894 Act. Brindle dealt with a treaty 
the United States had entered into 
with the Delaware. Tribe, 148 and a, 
treaty. with the Kaskashia and .Pe- 
oria Indians,“* providing for the 
cession of lands by the Tribes. ‘The 


Brindle case is not in point, since. 
the two treaties provided clearly by 


their terms that both the ceded 


lands aud the proceeds of. sale 
thereof were to be held in trust..The | 


18938 Agreement, on the other hand, 
provided that the nonirrigable part 


of the land was ceded directly to the” 


United States and that the irrigable 
part was to be resold for the benefit 
of the aan 


| Effect of 1904 Act 


‘It has been argued by GAs biated 
of the Quechan point of view that. 


141139 U.S. 1, 5 (1891); : see also Schulen- . 
berg v. Harriman, 88 °U. 8. (21 Wall.) 44, 60°. 


(1875). 

- 142410 TS. 688 (1884). , . 
143 Treaty ot uly ot 1854, 10 Stat. 1048, 

1049, 


ti Treaty of Aug. 10, 1854, 10 Stat. 1082, : 
1083. — 


. the’ 1904 has was. siitandad a to ace 


place completely, -and to supersede 
the 1894 Act, thereby eliminating 


the requirement of cession by the — 


Quechans of their ownership‘of:the _ 
nonirrigable lands. We: have, :con-. 


cluded to the.contrary. We find that. 


the legislative history clearly indi- 
cates that the 1904: Act-was seen as. 


being necessary because of the pro- 7 x 


visions of the Reclamation: Act, | 
which required. that funds -ex-. 


pended for irrigation. projects: be 


returned to the Reclamation Fund... 
Since the 1894. Act had provided : 


that the money from the sale of the — 


surplus irrigable lands: would basic- : 
ally be placed in the Treasury of the . 
United States for the benefit of the’. 
Indians, the revisions of the 1904. 
Act were necessary: to allow some of’ 
those: funds to be used’ to repay to _ 
the Reclamation Fund the. cost of - 
reclaiming the irrigable Jands.- We | 
have concluded that the 1904 Act. 


was intended merely.to ‘amend the 


1894 Act to the extent necessary to. 
provide for irrigation of the lands —, 
to be allotted to the Quechans under 
the Reclamation Act. | 
We have found that, with the ae 


ception of modifications made to 


bring the arrangement within the 


Reclamation Act, the terms of the 


1904 Act are compatible with, and 
may be read together ° with, ‘those of 


‘the 1893 Agreement and 1894 Acts 
While it is not clear whether the i ir 
rigation Provigions of the 1904 pat eS - 


eA 145 See teat accompanying notes 5-50 supra, 


42 


were more or ‘less favorable a ‘he “ 


Quechans than the arrangement 


provided under the earlier Act and 
Agreement,™® the Congress did: 
have authority to vary the terms 
‘upon which irrigation was to be 
provided. In that the 1893 Agree-. 
ment did not deal with the financial. 
terms, or other terms, upon which. 
irrigation was to be provided to the 


Quechan lands, and all such provi- 
sions appeared only in the 1894 Act, 
the Government had no obligation 
to deliver water on way partioular 
basis. 

Upon a review of the legislative 


history of the 1904 Act, and par- 


ticularly upon analysis of Senate 


Report 1660, +47 it is clear that the 
Congress did not intend to abandon — 


completely the scheme of the 1893 
Agreement and 1894 Act. First in 


the report appears a letter by 


Charles D. Walcott, dated Jan. 23, 
1904. Initially, Mr. Walcott men- 


tions the Reclamation Act ** and 


the reasons ‘why special authority 


from Congress was required to uti-- 
lize the Indian Reservation to ac- 


complish the goals of the 1902 


Reclamation ‘Act. He then cites the 
1893 Agreement with respect to the - 


disposition. of the surplus lands on 
the Reservation. The tenor of his 


words clearly and unequivocally | 


conveys the concept that the irriga- 
tion, allotment, and sale of surplus 
lands had not come about, and 


therefore, should be done through 
the = 1904 Act. It is signifi- 


146 See t text accompanying notes 57-62 supra. 
478. Rep. No. 1660, supra note 52. 
18 Td. at 28. 
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“gant that ie aid oe mention the 
nonirrigable lands in the very same 


letter wherein he shows that he had 
read and understood the 1894 Act 


and that he knew that Congress has 


the ultimate power to dispose of In- 
dian lands, citing the Cherokee Na- 
tion’ and Lone Wolf cases.*° The 
natural deduction from all that Mr. 


Walcott wrote is that the United 


States had no further obligations 
with respect to the nonirrigable 


reservation lands, which ‘had: al- 


ready been disposed of by Congress. 
Alse in Senate Report 1660 is a 


letter from <A. C. Tonner, Acting 


Commissioner of Indian Affairs, — 
dated Feb. 3, 1904. He reinterates 
Walcott’s words, but refers specifi- 
cally to the Quechans’ consent to the 
allotments of five acres each. At that 
time the only agreement on record 
was the 1893 Agreement. Tonner 
further stated: 


The problem of providing these two.res- 
ervations with irrigation systems is one 
which this Office has thus far been un- 
able to solve, and it therefore gives its 
hearty assent to the proposition of the 
Director of the Geological Survey, and : 
earnestly recommends its adoption, be-_ 
lieving that it promises relief to these 
Indians.” 


The 1893 Agreement and 1894 
Act were expressly mentioned in 
the Senate Report, and thus were ~ 
expressly brought to the attention 
of Congress. It seems that'Congress - 


| would have mentioned and/or re- 


stored the nonirrigable lands, and | 


48 Cherokee Nation v. Hitchcock, 187 U. g. 
294 (1902), and Lone murs v. Hitchcock, 187 © 


UB. 553 (1908). 


1650S, Rep. No. 1660, supra note 52, at 29, 
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spedifically provided ee the aban- 
donment of the scheme of the 1894 


enactment, if it so intended. ‘This 1s_ 


particularly so in view of the nega- 


tive attitude ‘manifested by the: 
courts about deciding that statutes 
have been repealed by Tees 


as discussed znfra. 


_ Finally, it would be difficult to. 
understand how the Congress could* 
provide in the 1904 Act that the 


Secretary of the Interior should 


dispose of the surplus irrigable 


lands “as though the same were part 


of. the public. domain” *** if those 


_ Jands had not. been ceded to the 
United States under the 1893 

| Agreement. and the 1894 Act. 

* Advocates of the Quechan point 


of view have argued that if one in-- 
_terprets the 1904 Act as a complete 
departure from the scheme of the 
1893 Agreement and the 1894 Act, 
— one is led to a permissible construc- 
tion that there was a repeal by im- 
plication of the 1894 Act. For the 
proposition that answers this argu- 
ment we cite Posadas v. National. 


City Bank. That. case concerned 


the power of the Philippines by lo- 


cal law to impose capital and. de- 
posit taxes not permitted under 


United States law. The Philippine 
Supreme Court on appeal ordered. 
~ arefund to the National City Bank 


| of New York, a branch of which 


. 151 Sec. 25 of the Act of Apr, 21, 1904, 33 
Stat. 189, 224. 

 -18:996-U.8. 497 (1936). United States Rev. 
Stat. § 5219 prohibited the types of taxes im- 
posed by’ the ia sea law: 


was taxed es the Philippine Gor 
ernment. The Philippine Govern-, 
ment then appealed to the Supreme: 
Court of the United States. The pe- 
titioner argued that section 25 of 
the Federal Reserve Act, which au- 


thorized branches of national banks 
' to exist in dependencies of the 
‘United. States, was repealed im- 
pliedly by-an amendment. to the _ 


Federal Reserve Act of Sept. ty 
1916. The Supreme Court held that- 
the amendment did not. impliedly 
repeal that. portion of the Federal 


‘Reserve Act. authorizing national: 


banks to maintain branches in de- 
pendencies. In reaching that conelu-_ 
sion, the Supreme Court applied a 
well-established principle: 


‘The amending act just described con- 
tains no words of repeal; and if it ef- 
fected a repeal of § 25 of the 1913 act, it. 
did so by implication only. The cardinal: 
rule i is that repeals by implication are not. 
favored. Where. there are two acts upon. 
the same subject, effect should be giver 
to. both if possible. There are two well= 


settled categories: of repeals by implica- 
-tion—(1) where provisions in the two 


acts are in irreconcilable conflict, the 
later one to the extent of the conflict con- 


stitutes an implied repeal of the earlier 


one; and (2) if the later act: covers the’ 
whole subject of the earlier one and is’ 


Clearly intended as a substitute, it will 


operate similarly as a repeal of the. 

earlier act. But, in either case, the inten-— 

tention of the legislature to repeal must 
be clear and manifest ; otherwise, at least 
as a general thing, the later act is to be’ 
construed as a continuation of, and. not a. 
substitute for, the first act and will con- 
tinue: to: speak, so far as: ‘the: two acts: 


; Mm 


are the same, from the oe of the frst 


enactment. 


‘The law on the subject as we have just 


stated it finds abundant support in the 
decisions of this court, as well as in those 


of lower federal and ~° state COUTTS: 
we. *. unaiee 


- Ther efore, implied’ revocation -or 
implied repeal of statutes is not 


favor ed in the law.*>*’ 


' Neither the 1904 nor any other 
congressiénal enactment of. which 


we are aware contains language ex- 


pressly repealing the 1894 Act. Nor 
does either contain material treat- | 


ing every provision of the 1894. Act, 
such as the Southern. Pacific Rail- 
‘road. Company railroad right-of- 


way, the nonirrigable lands ceded 


in the 1894 Act, or the Indian school 
lands, to name a few of the more im- 
portant items. | 


We find the sanerensiganl silence | 
in the 1904 Act with respect. to the 
nonirrigable lands to be more con- 


sistent with the conclusion that the 


Congress considered. that. the ‘non- 


irrigable lands and other lands had 
been ceded to the United States, 


than with the conclusion that the 


1904 Act was intended to repeal the 
1894 Act and earlier Agreement in 


that regard. Finally, it cannot. be 


said that the factual and legislative 
history shows any intention, much 
less a clear intention, of the Con- 
gress to repeal the 1894 Act, There- 


fore, the two acts are not irreconcil-. 


able and can be read together to give 


effect, to all Berane of the 1894 © 


163 296 U.S. 497, 503 (1936). 
_ BETS am. Jur. 2a Statutes § 396 (1974). 
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“Act net treated: in othe 1964. Kok 


Such a construction is preferred. 


| Cession Was Conditional, Were 


the C onditions Met? 


Tf, for the sake of argument, we 
assume that cession -of the non- 
irrigable lands under the | (1893 
Agreement and 1894 Act was-condi- 


tioned upon the performance of cer- 


tain acts on the part of the United 
States (we have reached. the con- 
trary conclusion), we would still 
find that all such material condi- 
tions were met, and d that cession 1 took x: 


place. 


It has Baad aa on. behalf of 
the Quechans that cession was con- 
ditioned upon: a number of factors - 
—allotment of certain irrigable ka: 
lands to the tribal ‘members, sale of 


other i irrigable lands atter appraisal 


and by public auction, provision of 
water by a private irrigation com- 
pany and opening of nonirrigable © 


lands to settlement—all of which 
“were to be accomplished pursuant 


to specific procedures set out in the 


1893 Agreement as ratified by the | 


1894 Act. It has been argued that. 


these. Sa were not properly 


met. 
- As ively noted: Indian allot- 
ments were not completed until 
1912.*°° Substantial time was re-~ 
quired to perform the necessary _ 
agricultural and engineering sur-- 

veys prior to construction of irriga- 


tion works, and to construct the 


1573 Am. Jur. 2d Statutes §§ 249, 254 
(1974). . 
154 See text accompanying note 66 supra. 
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anne Teapdeion Pet itself; er 
_it-would have. been: desirable, from 
the Quechans’ point of view, to de- 
lay the allotment process until sub- 


stantial completion of the irriga-. 


tion system; and the allotments.to 
the Quechans were expanded to 10 


acres per capita.im 1911,.4°* Forthese .- 


reasons. we conclude that any condi- 
tion created -by the 1893 Agreement 
and 1894 Act -requiring: that allot- 


ments be made. was substantially 


_satisfied even though the allotments 
were not. completed until 1912. 
_.. Although the method of appraisal 
‘and sale of the surplus ‘irrigable 
lands called for by. Article IIT of 
— the 1893 Agreement and by the 1894 
a Act differ from the method of sale 
required under the 1904 Act,}5° -we 
find that the difference Was tuigab: 
stantial, and that the: change was 


made in the best interests a the 


Quechans SO that’ the irrigation 
project could comply with the Rec- 
Jamation Act. The modified per- 


formance could not. properly be | 


deemed. a. substantial ae ‘of a 
condition. | 

While the 1893 ee asta con- 
tained no provision as to how ir- 
tigation water was to be provided 
to the Quechan lands, the following 
janguage appears in the 1894 Act: 

That the Colorado River: Irrigating 


Company, which. was granted a right of 
way for.an : inrigating, canal ‘through the 


| 1T See text following note 65 supra, “Con- 
‘struction of Harly. Irrigation Works.” 

U8 Act of Mar. 3, 1911, 36 Stat. 1058, 1068. 

18° See note 62 and accompanying. text supra. 


| said: Yuma. Indian Reser vation. iy: the 
Act of Congress. approved. February fit- 


teenth, - eighteen hundred and. ninety- 


‘three, shall be required to begin the’ con- 
struction of said canal: through said re- 
-servation within three years. from: the 
date of the passage of this Aet, otherwise 


the. tights granted. by the Act aforesaid 
shall be forfeited. (Italies added.)* 


It, should be noted, however, that 


unlike the. 1893 Agreement, the 1894 
-Act does not.contain the. “condi- 
tional” 
that any provision of the 1894 Act 
_ created an implied: condition to the 
_cession of land involves an analysis 
of. congressional intent and cannot 
-be reached from the words of the 
statute alone. The very language. of 
| those provisions, however, limits the 
process. of implication, as with the 


language. The . conclusion 


above-quoted provision. That pro- 


vision mandates that the private 
company, the Colorado River Irri- 
‘gation ‘Company, build-an irrigat- 
‘ing canal ‘within three years or lose. 
its. right-of-way granted -by a pre- 
vious’ Act of Congress (“the Act 
aforesaid”). The Company’s loss of 
_ rights is the only consequence of its 
failure to build a canal within three 
years that is ‘mentioned in the 


statute. There is no mention of such 
failure resulting in the nullification 


‘of the entire 1894 Act and with it, 


the cession of nonirrigable land. To 


: imply such a eoaraneore moun 


20 Act of Aug. 15, 1894, 28 Stat. 286, 336. 
The 1894 Act called the Company the Colorado 
River Irrigating | Company, even. though the 


1893 Act granting the right- of-way called it 


the: Colorado River Irrigation Company: 


AG 


"believe, ‘be both improper and il 


logical. 
While the Colorado River Trriga- 


“tion Company did fail to construct 


the contemplated. -system, an irriga- 
tion system was in fact provided on 
the Yuma Reservation as a result of 
the Reclamation Act and the addi- 
“tional congressional authority pro- 
~vided by the 1904 Act. There is 


nothing in the 1894 Act which in- 


dicates that the proposed canal to 
be built by the Colorado River 
“Trrigation Company was the only 
irrigating system which Congress 
‘believed would satisfy the require- 
“ments of the Act. The legislative 
history is unambiguous that - the 


“main purpose of the 18938 Agree- 


-ment—from the standpoint of the 
Indians who signed it *) and the 


Congress that ratified it*©*_was to 


"provide irrigation to the Reserva- 
_tion, and this purpose was served. 
While we note that Article VI of 
“the 1893 Agreement provided for 
the nonirrigable lands of the Res- 





161In a letter from the Giechane to’ the 
President and Congress, the. Tribe explained 
. why they were willing to cede their lands: 
: We believe if furnished with a small tract of 
land, with water to irrigate it and with the 
" means of cultivating, we could improve our 
‘ fortunes to the extent of securing at least all 
the necessaries of life. We believe from what 
we hear that if the land now embraced in our 
, reservation could be thrown open to settle- 
“ment an irrigation ditch would be built through 
‘the reservation * * *. While with water the 
soil is fertile, nothing will grow without irri- 
" gation, for there is no rain, Hence we want the 
’ ditch built.so that we can get water.and have 
_early and large crops like our white friends. 
We are willing to give up a large part of our 
reservation because as it is it is worthless 
to us, if we can have small tracts set apart 
for our use. * §, Wx. Doc. 68, supra note 9, at 
14-15. 
102 See. E.R, Rep. No. 1145, supra note 48, 

at 2. See also §. Ex. Doc, 68, supra note 9. 
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ervation to be opened to settlement 


under the general land laws of the 
United States, and the 1894 Act 


provided, “all of the lands ceded by _ 
‘said agreement. which are: not sus- 
ceptible of irrigation shall become 


a part of the public domain, and. 


shall be opened to settlement and 
sale by proclamation of the Presi- 


dent,” 46° we do not believe that the 


opening of these lands was a 
material performance required for 
the benefit of the Quechans. To the — 


extent that settlement of non- 


Indians in the proximity of the 
-Quechan allotments was called for 


under the policy of the General 


Allotment Act,?* that requirement 


was satisfied by the settlement of 


the surplus irrigable lands which 
actually took place. Because of the 
harsh, desert character of the non- 


irrigable lands, any settlement of 
‘those lands would have been sparse. 


Further, since the Quechans re- 
‘tained only » irrigable lands, any 


model provided by the non-Indian 
use of nonirrigable lands would 


not have been of significant value | 


| to the: Tribe. 


Therefore, we find that any obli- 
gations of the Government under 


‘the 1893 Agreement and 1894 Act, 
the performance of which might 
have been deemed conditions, were 
: substantially performed, and ‘that 


. those deviations from the exact pro- 


18 Act’ of Aug. 15, 1894, 28 Stat. . 286, 236. 
184 Act of Feb. 2, 1887, ag amended, 25 U.S.C. 


~§ 381 et seq. See text accompanying note 23 


supra, “Allotment Policy.” Additionally, under 
the 1894 Act the nonirrigable lands .were not 
to be disposed of with the proceeds or any 
benefits accruing to the Quechans, unlike. the 


drrigable lands. | 
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visions: sof the aoa ie Act 


which did: oceur were: insubstantial 
and: resulted. in: no: detriment to the 
Quechans. 

. ‘There are. a number of cases: 10 
which contract. or treaty terms:spec> 
ifying the Government’s obliga- 


_ tions as sumed. j in return for Indian - 


cessions. were not fully performed, 
or were performed: (as here) in @ 
manner. somewhat. different. than 
originally agreed upon. The. Su- 


preme Court has viewed. some: of 


| such. actions: by: the. United States 
as breaches. of. its: obligations: for 


which a. claim for damages might — 


lic.165 We: are: aware:-of no cases 


where:a: simple breach of a contract. 
or trust’ obligation by the United. 
States. has: been construed to void — 


the initial cession of lands by the 
Indians: Efence, ‘even. had we con- 
cluded that the cession was condi- 


tional, and 2 substantial condition 


~ had not been met, in the absence of 
evidence of something more than a 


simple breach of contract we might 


still not have. found the cession 
voided. | 


Administrative Treatment of the 
: Lands 


Goisistont with the weticds of 
interpretation. prescribed by the 


1685 .g., Péoria- Tribe of Indians of Oklahoma 
¥. United States, 3900.8. 468 (1968) ; United 
States v. Mille Lac Band of Chippewa Indians 
in the State of Minnesota, 229 U.S. 498, 500 
(1913); United States v. Blackfeather, 155 
U.S.. 180, 190+91: (1894); see also United 


States -v. Kiowa, Comanche end Apache. Evebeey 


supra bh. 130. 


pipiens: Court, 166 we: on oe 
oughly. reviewed the administrative 
treatment-o£ the nonirrigable lands 


In question subsequent to: the en- 


aetment: of the. 1894 Act-in. an: at- — 
tempt. to. ascertain the. post-enact- : 
ment understanding of the parties. 
Although. we find a, number of deeu- 
ments: treating the nonirrigable 
lands: as. a part. of the “Yuma, In- 


dian: Reservation,” or as being un- 


der the jurisdiction. of the Burean 
of Indian Affairs, there- are’ rela- 


tively few documents. that. either 


treat. the nenirrigable: lands as. be- 
ing owned by the Quechans or that — 
assert. ownership: on. behalt of the 
Quechans.247 

The Supreme Court had ei it 
clear that land may. be defined. as 
“Indian: country” for certain: pur: 
poses, and retain its:reservation sta~ 
tus without. being in: Indian owner- 
ship. In. Jf atts v. Arnett,© the. cen- 
tral issue was whether the Klamath 
Indian Reservation: terminated by 
an. Act.of Congréss-in' 1892, in order - 
that the Court might determine 


whether Mattz had violated the:pro- 
visions of the Fish and Game Code 


of the State of California. If the 


- Reservation had in fact terminated, 


California law would have applied: 


. The question i in Mattz went to the 
issue of jurisdiction. and not-to the 


status of title.of land. The Klamath 


168 See. text ee ee note . 175: aioe: 
“Special. Rules of Interpretation.’ 

ist See text accompanying notes 74-95 
aupra, “‘Administrative. Treatment of. the 
Yuma Reservation Lands.” 

168 412 U.S. 481 (1973). 


AB ts 


7 Tndian een. was 5 established 


by an Executive Order of Oct. 16, 


1891, and was disposed of through 
ah cession, allotment, and sale of 
lands. statute in 1892: Apparently; 
some ‘allotments’ were made and 


some land was sold. The question — 


. -was whether the statute terminated 
the Reservation for purposes of 18 
—— -W.S.C. § 1151 -(1970). The Court 
held that déspite the 1892 statute, 
the Reservation was not terminated. 
Interestingly enough, the court: was 
influenced - by‘a 1958 statute which 
restored‘to the: Klamath Indians 


certain’remaining ‘ceded’ Jands.2” 


- The court also noted that 18 U.S.C. 
81151 defined Indian country as all 
land within the limits of any In- 
dian reservation “notwithstanding 
a issuance of any patent.” 17° _ 
Likewise, Seymour v. Superin- 
tendent of Washington State Peni- 
tentary*™ dealt with a jurisdic- 
tional but not an ownership ques- 
tion.. The Supreme Court held that 


a 1906 statute providing for settle- 


ment an entry on Indian lands did 


not terminate the. Colville Indian 3 
3 Reservation. ‘The Court did not ad- 


| 169 Td. at 505. 
strongly influenced by the Department of the 
Interior’s contemporary conclusion that the 
1892 Act did not terminate the reservation 
status of the land. ‘Crichton vy. Shelton, 33 
L.D.- 205 (1904). 412 U.S. 481, 505 (1973)... 


" tO 7d, at 504, quoting the Act of June (25, - 


1948, 18 U.S.C. § 1151 (1970). 

M7 368 U.S. 351 (1962). The Court distin- 
euished the statute governing the status of 
the land in question from prior legislation 
terminating another portion of the Reserva- 
‘tion. The latter. “vacated” the North Half of: 
the reservation ; the former, which treated the 
land where’ the crime’ was committed, “did 
no more than open the way for non-Indian 


Settlers to own’ land on the reservation in a- 


manner which the Federal Government * * * 
Tegarded as beneficial to the lay of 
its wards.” Id. at 854, 356. 
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_dress itself to coe issue oe wheter 


the Jand was ceded, nor did it re- 
solve title or ownership issues. It 
simply -ruled:'that the state court 
did. not have jurisdiction over a: 
erime. committed on the Reserva~ 
tion, | 

~ Therefore, any idmintatrative. ac- 
fia dealing ‘with the Yuma Reser- 
vation in a jurisdictional’ sense 
should not bé weighed heavily in 
connection with the title problony on 
the Yuma Reservation... | 

There are a number-of actions cy 


‘senior Departmental : officials indi- 


cating that ownership of the non- 
irvigable’ lands was ceded to the 


| United States by virtie of the 1893. 
. Agreement and 1894 Act, including 


a Secretarial Order. withdrawing 


the lands under: the Reclamation 
Act.1” At the same time, the pro- 
ceeds of some transactions concern- 


ing the land appear. to have been | 
credited to the ‘Tribe. Much of the 
confusion with respect to ownership: 
of the land-and jurisdiction over 
the land may have resulted from the 
delays and errors.in record-keeping 


described above, and from the un-— 


certainty. during the time prior to 
the issuance of allotments and dis- 
position of me ae irrigable 
lands.. x 

As we have stated eas we be- 
heve that a clear determination can 


‘be made from the terms of the 1893 


Agreement and the 1894 Act that 
absolute and immediate cession took 
place. Therefore, even if we had 
found a consistent administrative 
(«172 Secretarial Order of J uly 2, 1902 Secre- 


tarlal Order of Aug, 26, 1902: ‘See note: 7 
eunre: 
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recogni ition of Tndian acho. of 


the lands.in question subsequent to_ 


1894, such administrative recogni- 


tion would have to give way, because 


it was in conflict with the plain 

terms of the agreement and ratify- 
ing act. As the Supreme Court 
stated 1 in Ha aPTIS. V. Bell, Poe 


ee * This administrative view  is,. of 


course, entitled to respect, and those who 
have relied thereon ought not lightly to 
be put in ‘peril. But is” “not control- 
ling, * *#.*13— | 


Similarly, is Department has 
ra erroneous. administrative 


construction of statutes, and has 


sought to correct errors and to re- 
solve disputes within the Depart- 
ment over the administration of and 


jurisdiction - over lands’ within its 
jurisdiction.?"* For this Department 


or for a court to hold that adminis- 
trative action’ could override the 
plain language of an act would be 
the equivalent of assuming author- 
ity to modify an act of ea in 
that fashion. | 


- Special Rules of I Pee re 

-Inour analysis of the 1893 Agree- 
ment, and in our analysis of the 1984 
Act, the 1904 Act and the other con- 


gressional enactments pertaining to 


the subject of this Memorandum, we 
have had constantly in mind. not 
only, the trust obligations of the 





12 954 U.S. 103, 109 (1920) ; . Papp v. Stuart, 


6 F, Supp. 28, 24 (N.D. Okla..1934), rev’d. on 
other grounds, 81 ¥.2d 155 (10th Cir, 1935). 
. .1%4.H.g., Solicitors. Opinion, T4.. TD, 285 
_ (1967). See, cases discussed. in n.- 108. and. ac; 
companying text supr a. re ; 


232-400-—T7__4 


Solicioe and the Secretary of the 


‘Interior to the Indian. people but 
also the special rules of statutory 
construction formulated by the Su- 
-preme Court for dealing with In- 
‘dian 
‘treaties, which augment the normal _ 
Tules of construction.?5 ‘These rules 


‘Statutes, agreements, and 


have generally: been formulated. to 
give weight to what the Indians 


must have understood a particular 


document to mean, and to interpret 


language | which-is otherwise ambig- 
“uous In a manner most beneficial ie 
the Indians. However, we have also 
had in mind the principle that rules. 


of construction are not intended to 
alter the clear terms of statutes. 
Solicitor Margold cited United 


States v. Choctaw Nation, %** which 


is in accord with the legal principle 
that wherever’ possible one should 


apply the clear meaning of lan- 


guage in a statute. As a further ex- 
ample, in Shoshone Indians vy. 
United States” the Supreme Court 


‘said that it agreed that all doubts 


48 H.g., Worcester v. Georgia, 31 U.S. (6 
Pet. 515, 582), 214 (1832); Minnesota v. 
Hitcheock, 185 U.S. 378, 398, 401-02 (1902); | 
Winters v. United States, 207 U.S. 564, 576 — 
(1908) ; United States v. Celestine, 215 U.S... 


— 278, 290 (1909) ; Choate v. Trapp, 224 U.S. 


665, 675 (1912): Alaska Pac. Fisheries v. 
United. States, 248 U.S. 78, 89 (1918) ; United 


States v. Santa Fe Pac. R.K. Co., 314 U.S. 339, 


845 (1941); ‘Shoshone Indians v. United 
States, 324 U.S. 335, 353 (1945) ; Arizona v. 
California, 373 U.S. 546, 600 (1963). 


46179 U.S. 494, §385-36 (1900). See also. 


_ Confederated Bands of Ute Indians v. United 


States, 330 U.S. 169, 179-80 (1947): United | 
States v. Mille Lac Band of Chippewa In-. 
dians, 299 U.S. 498, 505-06 (19138) ; 78 Am. 
Jur. 2d Statutes § 151 es : 

17 324 U.S, 885 (1945). 


50 
must be resolved i in the Indians? ea 


vor. However, the Court went on to 
say that this rule: 


* * * meant no more Aner that the .lan- | 


guage should be construed in accordance 
‘with: the: tenor of the treaty, That, we 
think; is: the, rule: which this: Court’ has 
,applied consistently: to Indian: treaties. 


We attempt to. determine. what the parties © 


‘ment by the treaty. We stop short of vary- 
ing its terms to meet alleged injustices. 
“Such generosity, if any may be called for 
-in the-relations:between the United States 
and the Indians, is:for the-Congress™ 
In: the Choctaw. Nation case, 
supra, the contention was made that 
-a:. treaty, the terms. of which made 


-an. absolute cession, should be inter- 


preted to create-a trust for the bene- 
- fit of the Indians, The-court rejected 


the saver saying, ene otter 


ee 


But if the onde used in. the eee of 
1866, reasonably interpreted, import be- 
yond question an absolute, unconditional 
eession of the lands in question. to. the 


United States free from any trust, then. 


the court cannot amend the treaty or re- 
fuse to carry out the intent of the parties, 
ag gathered from the words used, merely 
because one party to it held the relation 
of an inferior and was politically depend- 
ent upon the other, or because in the judg- 
ment of the court the Indians. may have 
been overreached. To hold otherwise 
would be practically to recognize an au- 
thority in the courts not only to reform 
or correct treaties, but to determine ques- 
tions of mere policy in the treatment of 
the Indians which it is the function alone 


of the legislative branch of the Govern- 


ment to. determine.” 


The conclusions ieached in ais 
Memorandum are based upon what 





x18 1d, at 353 (footnote omitted). 
1 479 U.S. 494, 535 (1900). 
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the aadetlyine statutory lah 


We. generally find sufficient clarity 


In the statutory language, taken to- 


gether with the. legislative back- 
ground, to leave.no justification for 


the: application of special rules of 
construction. However, even where, 
for the sake of argument,.we have. 
apphed the special rules of con-. 


struction, we. have reached the same 
conclusions as Solicitor Margold. 
We think that the results obtained 


under the Margold Opinion and 
under. the.conclusions.of this Memo- 


randum are in fact the results. in- 
tended. by. the. Indian and the. non- 
Indian. parties 1 to. the. 1893. Dares: 


| ment. 


| Allegations ee Fraud, Coercion 
| or £ nequity 


: Inthe Indian Claims Commission 
cases; filed im connection: with the 
subject. matter of this Memorandum, 


the Quechan Tribe. has charged 


that: the signatures of the members 
of their Tribe.to the 1893 Agreement 
were obtained by fraud and coer-_ 
clon,78° | 
We have not found any documen- 
tation prior to the depositions filed 
with the Indians Claims Commis- 
sion to support these allegations.1%* 
We. note that fifty-eight years 
elapsed between the time. of execu- 
tion of the 1893. Agreement and the 
fling of the Indian Claims Com- 
mission petitions in 1951. The depo- 
nents were very young at the time 


3 arr 5; _of the events about which they tes- 
we find to be the clear meaning of , | 


180 See text following n. 29 supra, “Alleged 
Coercion, Misrepresentation and Fraud.” 
isi See text accompanying nu. 31 supra. 
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7 tifled, au a ied a direct interest 
in the outcome of the legal. proceed- 


ing at. the time they: testified. In a 
‘similar situation, the Indian Claims. 
| Sa in Potawatomi Tribe : 
» United. States, ‘commented on 


claims of this nature: — 


. ‘But the plaintiffs Giver that aienae’ 
atures to the: agreement were obtained by | 


‘fraud and misrepresentation and have 
‘placed in. evidence numerous affidavits 
made.in 1986 and 1937 by Pottawatomie 
Indians. and filed with a Senate Commit- 


tee Report in 1939 on a proposed juris- 


@ictional bill then pending in Congress. A 
‘number of aged Indians have also testified 
‘and some of these affiants and witnesses 
repudiated. their signatures to the agree- 
ment while others say they signed but mis- 


understood what it was about, -and a few. — 
ieeatiens: of fraud, coercion or in- 


‘thought it was to receive payment for a 
‘pledge to quit: drinking liquor. We do 


“not believe, however, that. this evidence 


can ‘be considered. as sufficient to over- 
‘come what the contemporary. documen- 
tary evidence discloses as to the explana- 
‘tion of the agreement to the Indians and 
the obtaining of their approval and sig- 
natures thereto: *. * *. 


‘There igs nothing in the record: reflecting | 


| on the honesty or integrity ‘of the repre- 
‘sentatives. of the Government: who con- 


‘ducted the negotiation of the agreement, 


nor thatthe disinterested witnesses or 
-the interpreter who certified that the 


agreement was fully explained to the 
‘Indians, had any personal interest in ithe 


‘matter that would cause them to make 
false certificates to that effect. The 
‘agreement was under consideration by 


the Indians for at least two months be» 


fore it was completed and it is in evi- 
dence that in 1906 fifty percent ‘of the 


“Pottawstomie Tribe spoke | and cunder- 


stood English sufficiently well to conduct 
their own business: affairs.. So, while we 


182 2 ‘Ind. Ok: 
.€1952) ; see also Klamath. and Moadoe Tribes 


recognize the fire that it i is quite impos- 


sible to say that every member signing 


‘the the agreement understood fully and 
completely the import of the agreement, ») 


it is quite:.evident. that TARY: Of. ‘them: 3 


did. 


Similarly, i in the situation under 


consideration, there is no evidence 


which would reflect on the honesty 

or integrity of the Commissioners, © 
or on the certificate of the official 
interpreter who certified the ac- 
curacy of the proceedings. The 
agreement was under consideration _ 
for five months before it was com- 
pleted and there. were ample safe- 


guards to insure that the Indians 
knew what they were signing 


Further casting doubt on oii al- 


equity are the facts that the Que- 
chan T’ribe actually received under — 


the 1893. Agreement and 1894 Act 
what they wanted; that what they 
received was fair and adequate for 
their purposes; and that the allot- 


ment of irrigable lands and cession 
of surplus lands was consistent 


with similar schemes being accepted 
by other tribes at that time. 


In specific, in the original peti- 


tion that the Quechans sent to the — 
President and Congress, the Tribe 


stated : “We are willing to give up a 7 


large part of our reservation be- 
cause as it is it is worthless to us;” 
and “[w]e do not want a great deal 
of land, for we ehave noticed that the 


ee 207, 219, 227-28 


v. United States, 296 U.S. 244, 253-54 (1935). 


: 2 


small holdings, 5 and 10 acres, and 
cultivates his land well, is the ee 
successful’ * * *,” 183 Soro’ time 
later, Government ‘experts deter- 
mined that, with an average family 
consisting of four or five people, 
the twenty to twenty-five acres pro- 
vided was -adequate for. sub- 
_ sistence.1**. In -1911, however, the 
allotments were increased from five 
to ten acres per Indian.*® 7 

- In assessing the possibility that 
a fraud was worked upon the Que- 
chan Tribe by the 1893 Agreement 
and.the congressional ratification, 
it should be kept in mind that.a long 
line of Supreme Court cases 7°° hold 
that Congress has unfettered. dis- 
cretion to dispose of any lands of 
an Executive Order reservation for 
the public welfare and for the 
benefit of the Indians: 

An Indian reservation created by Ex- 
cutive Order of the President conveys no 
Tight of use or occupancy to the bene- 
ficiaries beyond the pleasure of Congress 
or the President. Such rights may be 
‘terminated by the unilateral action of 
the United States without: legal liability 
for compensation in any form even 
though Congress has permitted suit on 
the claim. * ce 





183 g, ieee ‘Doe. ‘No. 68, supra n. 9, at 15; 
gee text accompanying notes 9-15 supra, 
“Origin. of 1893 Agreement.” 

144 Letter from District Engineer, Geological 
Survey, Yuma to Chief Engineer, Reclamation 
Service, May 28, 1906, File 154—A, supra n, 74, 
-AG09709. 

185 Act of Mar. 8, 1911, 36 Stat. 1058, 1063. 

180 Cherokee Nation y¥. Hitchcock, 187 U.S. 


294 (1902) ; Lone Wolf y. Hitchcock, 187 U.S. - 


§53, 567 (1902) ; Confederated Bands of Ute 
Indians v. United States, 380 U.S. 169, 175— 
76 (1947) ; Sioux Tribe of Indians v. United 

miei. 316 U.8. 317, 826 (1942). 

‘187 Hynes ¥. Grimes ale Co., 337 U.S. 
. 86, 103° ee 
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Thus, : since ihe reer was” 


Congress could have taken the Res- 
ervation without compensation had. 
it deemed the action to be for the 
public welfare and for the henge 7 
of the Tribe. tat oe 

Finally, and perhaps Scneteis 


of the question, is the fact that ™ 


when a treaty has been made and > 


ratified by the Congress, neither the | 


executive branch nor the. judicial 


--branch has the authority to.examine 


the basis of the treaty for the pur- 
pose of annulling. the ‘treaty in 
whole or in part. The basic rules 
on the validity: of treaties and on 
treaty-making were discussed by 

the Supreme Court. in’ United | 
States v. Minnesota: | 


But, while. the earnestness of counsel . 
has induced us to examine the basis of 


‘the argument advanced, there is another 
‘reason why the effort to: overcome the > 


cession must fail. Under the Constitution 


the treaty-making power resides in the 
-President and Senate, and when through 


their action a treaty is made and pro- 
claimed it becomes a law of the United — 
States, and the courts can no more go 


‘behind it for the purpose of annulling it 


in whole or in part than they can go 
behind an act of Congress... Among the ~ 
cases applying and enforcing this rule 
some are particularly in point here. In 
United States v. Brooks, 10. How. 442, 
where a grant made to certain individu- 


als by the, Caddo Indians in: a treaty 


between them and the United States was © 
assailed by the United States as.induced 
by fraud practiced on the Indians, the 


Court held that “the influences which 


were used to secure” the grant could not 
be made the subject of judicial inquiry 
for the purpose of overthrowing the 
treaty provision making it. 


188 270 U.S. 181, 201 (1926). 
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. Thus: we have found. both that : 
the evidence of fraud or coercion 
is not convincing and that, even if: 
there were convincing evidence of — 
fraud or coercion, neither the So-— 
licitor nor the Sschotary. of the In- 


- terior would have authority to an- 
nul or. modify the 1893 Agreement 
as. ratified by the 1894 Act. 


Legal Precedents _ 


While we have attempted to arr : 
our conclusions ‘as to-the. effects of 
the-1898 Agreement and 1894 Act 
without being bound by prior legal - 
interpretations of that Agreement. 
and. Act, this Memorandum. would | 


be incomplete’ without a recitation 
of those interpretations. » 


By 1935, the United States Dis. 


| trict Court for the Southern Dis- 


trict of California had decided ‘in 
two cases 1 that cession, at least 


insofar as surplus irrigable land 


Was. concerned, was ‘effected. imme-_ 
diately by the 1893 Ag reement and 


the 1894 ‘Act. We ind no reason 


why the. conclusion of that court. 
would | not. pon to “nonirrigable | 


lands. 


In his 1986 opinion, ‘Soldier 
Margold specifically found that the 
Agreement and Act effected imme-. 
diate. cession. Officials throughout 
this Department. as well as state. 
and. jocal officials and eee par- 


ac) United States ve Gime Civil No, 118- 
United States v. 
Watker, Chylt NO, ar (S. Hs, Cal., Oct. 10, 

a, , 


 C:(8.D. Cal., Aug. 2, 1935) ; 


ties i beak eon in. linac 
upon the Marg old Opinion for over 


forty years. 


In’ 1968, Solicitor Weinberg | is 
sued an opinion relying on the con-- 
clusion that the Indian interest in 
the nonirrigable lands was extin- 
guished under the 1894 Act, and 


7 impli citly endorsing the validity 0 of | 
the Margold Opinion. -° 7 


“In Arizona v. Catéfornia,* the 
Solicitor General took a position on 
the part of the United States which 
implicitly’ adopted the ‘conclusion | 
of the Margold Opinion. In the 
proposed findings, and conclusions 
submitted to the Special Master in 
that case, the Solicitor General in- | 


terpreted the 1893 Agreement arid | 


1894 Act as having resulted in im- 


_ mediate cession.4* No Indian water 
| rights: were, therefore, | awarded to 
the United States on behalf of the 

| Quechans with respect to any Reser- 
vation’ Jands other than the 7, 748 a 


acres ‘of allotted lands.” ai 

_ CONCLUSION. 
In conclusion, we find that Indian. 
title to the nonirrigable lands of 

the Yuma Reservation was uncon-: — 
ditionally extinguished on Aug. 15, 


190Memorandum from the Solicitor to. the © 
Secretary of the Interior, dated June 2, 1968. - 

191373 U.S. 546 (1963). : 

- 192 Federal Intervenor's Proposed Finding | 
4.8.3, Arizona. v. California, 373 U.S. 546 
( 1963). See text following u. 120 supra, ‘Was ; 
Cession of Land Conditional?” 

183 Special Master's Report (Dec. 5, 1960), 
at 269, Arizona vy. California, 873. U.S. 56, 


Dearee, 376 U.S. 340, 344 (1964). 


o4 | 
1894, upon watiication: of the 1893 . 
Apres prt by Congress, and that 


the Opinion of Solicitor Margold is | 


well founded and is aflirmed. 


H. Grecory AUSTIN, 
=: Solicitor. 
Avenoven: : 
Tuomas S. Kuzere, ie 
| Secretary of the in nterion 
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An assessment greater than the normal. ji 


‘royalty charge may be required for. oil |. 


and gas that are wasted. 


MP. Smith, 81 LD. 251 (1998) ; 


Computation of Royalty under See- 
tion 16, 51 L.D. 288 aes over-— 
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Accounting Office: Interpreta- 
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Clause _ 


This memorandum nespeuds to . 
request dated Feb. 17, 1976, by the 
General Accounting Office for a re- 
port on the views of the Department. 
of the Interior and to questions 
raised by appeals pending before — 
the Director, Geological Survey,. . 
regarding the proper construction 
of the oil and gas royalty provisions. 
of the Mineral Leasing Act of 1920, 
as amended and supplemented, 41 
Stat. 437, 30 U.S.C. §§ 181-287 
(1970), and the Outer Continental 
Shelf Lands Act, Aug. 7, 1953 (67 | 
Stat. 462), 43 U.S.C. §§ 1831-43 


(1970) (referred to as OCS Act). 


The relevant portions of the Min- _ 
eral Leasing Act say that the lessee 
shall pay a percentage. of the — 


~ “amount or value of the production 
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The relevant portions of the Min- _ 
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shall pay a percentage. of the — 


~ “amount or value of the production 
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‘removed or sold fromthe lease.” 30 


U.S.C. §§ 226 (b), (c), and (i), Act 


of August 8, 1946, 68 Stat. 583, 


amending ae ‘Mineral Leasing Act. 


of 1920, as amended .and. supple- 
mented. The corresponding provi- 
sion of the OCS Act-says that the 
lessee shall pay a percentage of the 
“amount or value of the preduction 


saved, removed or sold,” 43 U.S:C. 


§ 1337 (a). The application of these 


royalty clauses to oil and gas sold, 
or to oil and gas removed from the 


leasehold for purposes of sale or 
transfer is unchallenged. In the last 
several years, the application ‘of 
these royalty clauses to oil and gas 


that :are vented or flared, used 


for production purposes on the 


leasehold, or unavoidably lost, has - 


been ihe. setae of considerable 
| ony ete 


aie 


“My. conclusions on the matter.and 


the position Irecommend to you for 


- adoption by the Department of the 

ee are: 

| “Production” as used in all 
oderal oil and gas leases includes 

all oil and gas withdrawn from a 

reservoir. 


_ 3. An assessment os than the 


normal royalty charge may be re-_ 
quired for oil and gas that © are, 
wasted. — | . 

‘T-also womnnena that thede rul- 


ings apply beginning June 28,1974 


for leases Cael under the’ OCs Act, - 
and..Nov. 18,1974, for leases issued? 
under the Mineral Leasing Act. 


| Analysis. } Royalty Requirements : 


_ The first step necessary to deter- 
mine the proper interpretation of’ 
the royalty provisions. of the Min-~ 
eral Leasing Act and .the Outer — 
Continental Shelf Lands Act, is to. 
define the. meaning: of the word, 
“production” as it is used .. in those . 
Acts. | 

As indicated | in ‘the. summary TL 
have concluded that “Production”. 


- means all oil ‘and ‘gas withdrawn : 
— from a’ reservoir. | 


ae 


9. In the absence of a specific stat- _ 


utory bar such as'in secs, 18 and 19 


of the Mineral Leasing Act, royalty _ 


is due “in amount or value” on. all 


_ production from a Federal oil and 


gas lease, including vented and 
flared gas, and gas or oil leaked, 
spilled, or used 
operations. 


in producing . 


A comparison of the ee of 
secs. 14, 15, 17, 18, 19, and 20 of the 
Mineral Lessing: ‘Act as originally : 
enacted, and secs. 6 and 8 of the. 
Outer Continental Shelf Lands Act: 
strongly supports this: conclusion. 
These Acts established ‘several pri- 
mary categories of oil and gas_ 
leases, each with separate and dis- . 
tinct statutory requirements relat-— 
ing to the royalty to be paid to the - 
United States. | 

“The common element. in each of 


the royalty requirements in these _ 


acts is that royalty is due and pay- 
able to the United States “in 
amount or value of producuon: ” In 
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| only 0: one instance. does a statutes ex- 
empt a portion of lease production.’ 


trom royalty payment. _ 


Examining the development. of 
the Mineral Leasing Act is helpful 
_ in resolving the questions addressed. 
in this memorandum. The Mineral 
Leasing Act of 1920 created three: 
separate classes of leasehold inter- 
ests. First, it allowed certain hold-. 

ers of placer oil locations under. the 


Mining Law of 1872, to exchange 
their unpatented mining claims for 
leases or prospecting permits tinder 


the new Act. Second, it gave cer- 


tain types of agricultural entryman 


a preference right to a prospecting | 
permit under the new Act. Third, it. 
created a new way of obtaining min-_ 


eral rights to oil and gas—through 


a prospecting permit or a competi- 
tive lease. For each. of these new. 
interests Congress. specified what. 
royalty the lessee should epays the 


Government. 


_For leases issued, as tis rewalk of - 
a, discovery under: a. prospecting 
permit, sec. 14 of the Mineral Leas- | 


Ing Act said: 


* * * Such leases shall be for a term ‘ 


of twenty years upon a royalty of 5 per 
centum in amount or value of the pro- 
duction and the annual payment in ad- 
vance of a rental of $1 per acre, * * * . 


The permittee shall also be entitled to- 
a preference right to a lease for the re- . 
mainder of the land in his prospecting 


permit at a royalty of not less than 1214 
per centum in amount or value of the 


production * * * the royalty to be de-» 
termined by competitive bidding or fixed © 
by such other method as the Secretary 


.may by regulation Prescribe, 
( Italics added). 


ook 
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oes 15 of the Mineral iene Act | 


instructed the Department what 
royalty a prospecting permittes had 


to pay before he.applied for a. lease 
and. is significant because it sets 


forth in/a completé.and comprehen- 
sive way the elements that make up 
| “production,’ ” ‘Sec. 15 states: a 


That until. the parities shall ee 
for lease to the one- quarter. of the permit — 
area, heretofore provided he shall pay to. 
the United States 20 per -eentum of the 
gross value of all oil or gas secured by. 
him from the lands embraced -within his 
permit and sold.or otherwise disposed of * 
or held. by. him for sate. or other disposi- . 
tion. (Italica added). as 3 


‘The royalty: provision of sec. 1 
which covered competitive leasing 
of a known geological structure of a. 
producing oil or gas‘field said: ©. 
eR ae such leases to be conditioned upon | 
the payment by the lessee of such bonus © 
as may: be accepted and of such royalty 
as may be fixed in the lease, which shall 
not be less than 12% per centum in 
amount or value of the production, and 
the payment in advance of a rental of not 
less than $1 per acre per annum there- 
after * * *, (Italics added). 

For leases which were granted be- 
cause a person had a location under _ 
the Mining Law of 1872, Congress 
provided i in sec. 18 that a. lease was: 
to be issued: | - 

* * * ypon payment as royalty to the © 
United States of an amount equal to the . 


value at the time of production of one- 
eighth of all the oil or gas already pro- 


_ duced except oil or gas used for produc- 


tion purposes on the claim, or unavoid-— 
ably lost, * * * the claimant * * * shall be 
entitled to a lease thereon from the 
United States * * * at a royalty of not 
less than 12%4 per centum of all the oil or 


gas produced except oil or gas used for 


BA) 
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speoaaerion purposes on the claim, or unl- 
avoidably lost oe.  (Italies added.) 


As a ‘corollary tothe ‘exchange 


ce -provided. in secs. 18, 19 
provided for the exchange of rights 


_specting . -permits or leases. Leases 
obtained under the provisions of sec. 
19. were.to provide. for a.royalty « of: 


‘not less than 1214: per centum ‘of alt the 
Oil Or. gas produced; except : oil or. gas used 
for: production purposes. on the claim, or 
tnaivotdably lost acta (Italics: added). 


Sec. 20: aa certain agricul- 
- tural entrymen. a preference.right to 
Bo ‘permit: and. to a lease. and ee 


sca Ae * Leases execiited: under this-section 
-* * * shall provide for the payment of 
_Toyalty of not less than 1214 per centum 
_as to such areas within the permit as may 
“not be included within the discovery lease 
“£0 which the peemtiee: is entitled under 
_ See. ‘if hereof. . a 


~The distinct differences in the ine 
- guage used by Congress to describe 


- royalty requirements for each of the 


different. categories of leases indi- 
cates: (1) that -the term “produc- 
tion” included all oil and gas 
withdrawn from a reservoir; and 
(2) that where Congress intended to 
require that royalty be based upon 


less than all “production” Congress 


included i in the statute a specific ex- | 
P . value of oil or gas produced from. the 


land .leased herein (except oil or gas 


ception (ée., “except oil or gas used 
for production purposes on the 
claim, or unavoidably lost.”) 

If the term “production” did not 


include oil and gas lost through es- 
Cape, 2.¢., spillage, venting, etc., the ~ 


- specific exceptions contained in sec- 


: coe 18 and 19 bf the Mineral Leas- 
ing Act would have no meaning. 
In order for oil.or. gas, or both, 
to be “excepted” from the require- 
ment that a royalty be paid on it, 
under certain. mining claims for pro- ~— 


that oil. or gas, Or both, must first 


-be considered to be. part of produc- 


tion from the. leasehold. : 
The. legislative. history: of: the 


: Mineral: ‘Leasing .Act confirms the 
-view that:.Congress intentionally 
- made these. distinctions. For exam- 
ple, amendments to secs. 18-and 19 
were: discussed on. the floor of the 
House. £.g., 57 Cong. Rec. 4489-90 
: (1919). Congress clearly realized it _ 
- was imposing different. royalty re- 
‘quirements for leases issued i in..ex- 
_change for. relinquished. mining 
claims from those imposed on other 


types of leases. 
_-The Department failed, eee 


‘ to fully recognize the distinctions 


contained in the Act. The first lease 


. form published by the Department, 


47 LD. 447 (1920), incorporated the > 
special constraint unique to leases 


_that were to be issued in exchange 
_ for relinquishment of rights under 
‘valid mining. claims. The royalty 
- provisions of the first lease form 
stated that the lessee was to pay: 


%* * * @ royalty of ___. per cent of the 


used for production purposes on said lands 


or unavoidably lost), or, on demand of 
_ the lessor, ..-_. per cent of the oil or gas 
. produced (except oil or gas used for 


production purposes * * * or unavoid- | 
ably lost). * * *, Sec. 2(c), 47 L.D. at 


448, 


88 


| The drafters of thie first lease. 
form may have expected that leases . 


that would subsequently be issued 


‘under provisions of the Act other | 


‘than secs. 18 and 19 would simply 


omit the language enclosed i in paren- 


thesis, but the omission was not 
‘made and the inappropriate lan- 


guage was included in leases issued — 
pursuant: to provisions of the Act. 


other than secs. 18 and 19. 

The Department’s error was com- 
‘pounded in a case involving the 
computation of royalty required 
“under sec. 15 of the Mineral Leasing 
Act of Feb. 25, 1920. Computation 
of Royalty under sec. 15, Act of 
Feb. 25, 1920, 51-L.D. 283 (1925). 
Sec. 15, 41 Stat. (4387, said: “That 
until the permittee shall apply for 
lease to one-quarter of the permit 
area ‘heretofore provided for he 
“Shall pay to the United States 20 
per centum of the gross value: of all 
oil or gas secured by him from the 
lands embraced within his permit 
and sold or otherwise disposed of or 


held by him for sale or other dis- 


position.” (Italics added.) Congress 


could hardly have expressed more — 


~ clearly its intention to recoup roy- 
~ alties on all oil produced, regardless 


of how it- was used. Congress 


"stressed that the royalty applied to 


the “gross” value; to “all” oil, to oil 


_ and gas “otherwise. disposed of” as 
well as “sold” and to “other disposi- 
tion” as well as “held” oil. Despite 
. the clear language of sec. 15, the De- 

partment. concluded that. payment 


of: royalty under sec. 15 was not re- | 
_ decision goes on to reject this “fully 


quired for oil or gas used for pro- 


duction purposes on the permit . 
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lands or ina maaanty lost. 51 L.D. at 
283. Prior to this decision, the Bu- 
reau of Mines and the Geological 
Survey had interpreted sec. 15 to re- 
quire payment for all oil produced. 

The decision admits that the 
Bureau of Mines’ and Geological 
Survey’s interpretation is “fully 
warranted,” but rejé jects it in order to 


be “consistent.” In reaching its 


strained conclusion, the decision 


says, “Secs. 18 and 19 of the Leasing 


Act. * * * provide for certain rates 


of royalty upon ‘all the oil and gas 
‘produced except oil or gas used for 
production purposes upon the claim 
or unavoidably lost.’ TAs exception 
ts not found. in any other section of 


the act, but the Department has 
made it applicable to all oil and ‘gas 
leases.” (Italics added.) 51 L.D. at. 
284, With the exception of a quota- 
tion from U.P. Smith, 51 L.D. 251 


- (1925) (which:-states. that the Min- 


eral Leasing Act, and regulations is- 


. sued: under the Act permit the’ use 
. without charge, of fuel oil by per- 
_mittees and lessees in drilling. opera- 
tions), the decision does not in any 
way explain. why the Department 


made this exception applicable to 


the other lease sections. U.P. Smith, 


Supra, provides no support for the 


position. Computation does note 
that the Geological Survey and the 
. Bureau of Mines construed sec. 15 


as requiring payment of royalty on 
all oil, without exception, 51 L.D. at 
984. It adds that “such construc- 
tion has been fully warranted. ”? The 


warranted” .construction. 
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st eee ‘tt seems. that the rulings of the 
Department would be inconsistent if it 


were to hold that. ‘permittees, applicants | 


‘for lease and lessees are not required to 
pay royalty on oil or gas * * * used for 


production purposes, but that after dis- 


| a covery and. prior to. application for lease 
permittees must pay a royalty ef 20 per 


cent on oi! or gas used for production pur- 


“poses: im addition to such royalty rate on 
all ‘oil or gas sold or otherwise disposed 
- Of -or held: for :sale'or other cenontion 
#8 © BD LD, af 285, 
, q conclude - that i. P. Smith, $1 
LD. 251: (1925), and Computation 
of Leyalty under Sec. 15, 51 TD. 
283 (1925), are Incorrect and that 
‘the application of the exemption in 
gees. 18 and 19 to other sections Is 
| wrong. 


Subsequent. Legislative Actions | 


In 1930, an additional category 


of onshore oil and gas leases was — 


created ‘by the enactment of the _the addition of.the. phrase “removed . 


Right-of-Way Lands Leasing Act 
of May 21, 1930, 46 ‘Stat. 373, 30 
U.S.C. 8§ 801-805 (1970). A lease 
or agreement entered under the Act 
_ of May 21, 1930, was to- provide for 
a royalty to be paid to the United 
‘States of not less than “1214 per cen- 
tum in amount or vanue of the 

- production.” — | 
- When Congress amended sec. 17 
4 of the Mineral Leasing Act: by. the 


Act of Mar, 4, 1931, 46 Stat. 1523, 


_to authorize the unitization of ie: 


hold interests in Federal oil and gas 
_ ‘leases, it retained the language of 


. the 1920 Act with, apne to the 


royalty requirements ae leases is- 


sued under sec. 17. 


_. The Act of Aug. 21, 1935, 49.Stat. 
674, made extensive changes in the 


leasing procedures relating to Fed- 
-eral oil .and ‘gas lands. ‘The royalty _ 
rates prescribed were in every -case 
to be based wpon a. percentage “in 
amount or value of: production.” | 


The current language relating to 


the royalty requirements to be 
stipulated in Federal onshore -oil 
-and gas leases appeared.-first in the — 
Aug. 8, 1946, modifications .of .sec. 


17 of the Mineral Leasing Act.and 
in the incentives contained insec. 12 


ot that amendment. to the Mineral 


Leasing. Act. In each mstance, the 


royalty to be paid the United States 
Is to be paid “in amount. or value.of 


the production removed or sold 


from the lease.” 


We can find no explanation. for | 


or sold from the-lease.” S. 1236 was 


first introduced in the 79th Con- 
gress, Ist Session. That. draft re- 
- peated the language of the original 
sec. 14 of the Mineral Leasing’ Act, 
and referred to 1214 percent in 


“amount or value of the produc- 


tion.” Sec. 2, 8, 1236, July 6, 1945. 
On May 29, 1946, S. 1286 was -re- 


ported from committee. Without 


explanation, sec. 2-of the earlier 
version, now sec. 3, was amended — 
to read. as. eventually passed, “1914 — 
per centum in amount or value of 
the production. removed or gold 
‘frem the lease.” We have found no 


60 


explanation of this change in “the. 


committee report, the conference 
ae or correspondence. 

~The Outer Continental Shelf 
Lands Act of Aug. 7, 1953, 67 Stat. 


462, 43 U.S.C. §§ 1831-1348 (1970), 


incorporates two categories of 
leases normally distinguished .as 
Section 6 and Section 8 leases. Al- 
though the-details differ and the 
percentage of royalty required un- 
der each category of lease also dif- 
fers, the royalty under both. cate- 
-gories of Outer. Continental Shelf 
lands oil and gas leases is to be paid 
“in amount or value 'of the produc- 
tion saved, : removed, or ’ sold oe 
- the lease.” — 
The.OCS Act is an ieaiaiuatios 
of two bills, S. 101 and E.R, 5134. 
The original draft of S. 1901 merely 


required the “payment of royalty 


of 1214 per centum.” After the bill 


‘was reported out of the Senate 


Committee on Interior and Insular 


Affairs, the words “amount: or. 


value of the production saved, re- 


moved or sold” were added. The 


‘committee report noted that the ad- 
-ditional language was clarifying, 


but did not say what was being — 


clarified. Senate Report No. 411, 
88d Congress, Ist Sess. 21, 25 
(1953). The House version, H.R. 
5184, included the “saved, removed, 


Or sold” uae from its oes 


tion. 


The soyaliy eae nents of the 
‘Mineral Leasing. Act, as amended, 


‘and the Outer Coutinedtal Shelf 
Lands Act relate to payments “in 
amount or value of production re- 
moved or sold” and “in amount or 
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alo: of. lien aed. 
removed, or sold from the lease,” 

respectively. With the exception of 
leases issued under secs. 18 and 19, | 
the Department must collect royalty nas 
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re- 


on all substances withdrawn from 


the reservoir. ae 
~ “Saved”, cnn oed. ” aaa sold? o 
‘must also be defined, “Sold” means — 
disposed of to a purchaser, whether 
through the exchange of money, 
commodities, services, or otherwise. 
“Saved”: means “retained on the — 
leasehold.” “Saved”” oil and gas. — 
would. include oil or gas, or. both, 
returned to a subsurface formation . 
as occurs under flood operations and — 
attic oil. production procedures. - 
“Removed” then includes all other 
production, <¢.,; all other oil and gas. 
‘secured from within the boundaries 
of the lease and disposed of in some ~ 
other manner. It includes oil or gas, 


which is physically - transported 


from the lease, as well as oil or gas, | 
which is reinjected into a formation 
cunder the lease.or which, through 


an action or failure to act by the 
lessee, is lost from the lease by. es- 
cape through venting or leakage, 


through consumption | in a flare or 


as fuel for leasehold. production 
eduapient. 3 


Collection of Charges a Waste 


The ‘Department, in- addition to 
collecting royalty payments on pro- i 


duction may also collect for waste. — 
‘Sec, 16, 30 U.S.C. §225 (1970), 
prescribes that a permittee or lessee _ 
‘in the conduct of exploration and 

mining opener: shall: 
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ee * mk, use sain i cAnouable. Srecautions 


to prevent. waste of oil or gas developed — 


in the. land, or the entrance of water 


_. through wells drilled by him to the oil | 
sands or oll-bearing strata, to the destruc- | 
tion or injury -of the oil deposits. * * *. 

| Although the last. sentence of sec. 
16 makes waste “grounds for ‘the 
forfeiture of a, permit or lease,” sec. 
81, 80 U.S.C.§ 188 (a) (1970), pro- 
vides authority under which the 
Secretary may take somewhat less 


drastic action than the initiation 


of proceedings to cancel a permit or 
lease. Under sec. 81, the Secretary 
by regulation and lease provision’ 
“may “provide: for resort to appro- 
priate methods for the settlement of 
disputes or for remedies for breach. 
of specified conditions of a lease.” 
Under the above-cited authority, 
the Secretary has established regu-. 
lations, 30 CFR 221.35, which re-. 
quire the lessee to pay the lessor 


“the full value of all gas wasted by 


blowing, release, escape, or other- 
_ wise * * * unless, on application by. 


? the lessee, such. waste of gas under 
_ the» particular circumstances — in- 


volved shall be determined by the 


Secretary to be sanctioned by the 


laws of the United States and of 


the State in which it occurs.” 


The onshore oil and gas operating 
regulations, 80 CFR 221 .2(n), : de- : 


fine waste as. follows: 


(n) Waste of oil or gas, Waste of oil 


or gas, in addition to its ordinary mean- 
ing, shall mean: the physical ‘waste of 


oil or gas, and waste, loss, or dissipation, 
of reservoir energy éxistent in any de- 


posit containing oil or gas ‘and necessary: 
or useful in obtaining the maximum re- 


~ eovery from such. deposits. - 


(1): Physical waste of oil or gas. shall 
be deemed to include the loss or destruc- — 


tion of. oil or. gas. after recovery thereof | 


such as to prevent proper utilization and 
beneficial use thereof, and the loss of oil: 
or gas prior to recovery thereof by-isola- 
tion or-entrapment, by migration, by pre- 
mature release of natural gas from solu- — 
tion in oil, or in’ any other manner such 


as to render eae the Tecovery 


of such oil or gas. 

- (2). Waste of reservoir energy shali be 
deemed to include: the failure reasonably 
to. maintain such energy by artificial 
means and also the dissipation of gas 
energy, hydrostatic energy, or other nat- 
ural reservoir energy, at any time at a 
rate or in a-manher which would. consti- 


tute improvident use of the energy avail- 


able or result i in loss thereof without rea-_ 


sonably adequate recovery of oil. 


Under the current. regulations, 


: waste, which the Secretary deter-. 


mines after application by the lessee 
“x * * to be sanctioned by the laws 
of the United States and of the 
State in which the loss occurs 


* ® *” ig subject to the royalty ap- 
plicable to all production from a 


lease and to a greater assessment 


that may attach to a loss which the 
‘ Secretary. does not determine to be 
- sanctioned either by the laws of the 
United States or of the State where 


the loss occurs. In the absence of an. 
application by the lessee, favorably 
acted upon by the Secretary or his. 
delegate, the assessment of the 


greater amount prescribed in the 


regulations attaches to lost oil or 
gas. oe ee te eee ie cee 
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"apaliation of this Opinion. . | 


I have concluded that both: the: 


Mineral Leasing Act and the OCS 
Act. require the Department to 


— gollect royalty on’ all production, 
including oil and gas used for pro-— 
duction purposes and oil and gas un- 


avoidably lost.and that inclusion. of 


_ an: exemption: for this purpose in- 
either a lease or Departmental regu-- 
lation, except: ‘pursuant to: the now 
dormant secs. 18 and 19 of the Min- 
eral. Leasing. Act, 1s. contrary to the. 
enabling statutes and is a nullity... 


No effect will be given. to these ex- 


emptions in the future: The question: 
remains whether the Department: 
will seek to recover royalties: that. 
were not paid as a result of. past: 
erroneous decisions of officers of this’ 
Department. In the case of leases 
issued under the Mineral Leasing’ ~ 
Act, the error extends back to 1921. . 
For the OCS Act, the error began 
in 1954. To some extent, the resolu- 
tion of the. question involves con- 


siderations of policy rather than. 


questions of law, Generally, a, de-_ 
cision overruling an.earlier decision, 
is retrospective as well as prospec- 
tive in operation. Linkletter 2 oa 
Waiker, 381. U.S. 618. (1985) ; Gid-. 
Con -V. ‘Wainaaright, 3812 U.S:. 335: 
(1968).; Safarch.v. Udall, 304. F2d. | 
(944. (D.C. Cir. 1962), cert. dented, 
871. U.S..901 (1962) « ‘The same con-, 
siderations govern ° civil,. criminal. 
proceedings. r 
Retail: Wholesale and Department | 
Store Union v. NLEB, 466. F.2d.380 . 
(D.C.. Cir. 1972). (Referred to .as.. 
Retail Union) ; fe Vi: Udall, 3. 


; and — administrative . 


ve DECISIONS. OF’ THE. eee ne OF THE INTERIOR’ 


184 I.D:: 


Supra. A decision may be made oe 
spective “where persons have con- 


tracted, acquired rights or acted in — 
reliance on the prior decision and — 


the operation of. the later decision 


retrospectively would. result. i In sub- 

stantial harm to such persons.” . 
Safarile v.. Udall, supra at 950. In: 
deciding whether a: decision, should 
be: made prospective, the decision- 


maker must weigh the detriment 


created by applying the incorrect 
law against the hardship the appli- 
cation of the new law would. create. 
Retail Union v. NLRB, supra. The 
unauthorized acts. of ‘employees: of, 
the United States:do not prevent it 
from: enforcing the law.. Federal: 
Crop Insurance Corp. v.. M errdl, 
832 U.S.. 380 (1947) ; Utah Power 
& Light Oo. v. Onmited. States, 243 
U.S. 389 (1917); 43 CFR 1810.3 
(1975) ; but see, United States v. 
Lazy F.C. Ranch, 481. F2d_.985 (9th: 
Cir. 1973) (estoppel possible if pub-. 
lic interest not. adversely affected). 
Generally speaking, four factors 
govern the inquiry ‘into the retro-. 
activity ofan interpretation : (1) ; 
the nature of reliance placed on the 


; precedent. by: the parties; (2) the 
purpose of the rule in light of pub- 
lie-policy ;:(8) the harm to the par- 


ties: who: relied on’ the. prior de- 


cisions; and. (4)- the harm ito the 
government.’ or - public: purpose. 


Linkletter v. Walker, supra; United 


States v.. Winegar, 81. I.D. 370. 
(1974), appeal. pending, Shell. Ow. 


Co, v. Kleppe, Civil No.,74-F-739, 
D.Golo: In Winegar, for example,. 


the Interior Board:of Land Appeals 


reversed a longstanding” decision of —_ 


BAL RESPONSE TO FEB. ‘£7, 1976, REQUEST. FROM THE GAO: 
OF MINERAL LEASING ACT OF 1920, 


INTE RPRETATION 
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AND OUTER 


CONTINENTAL SHELF LANDS ACT ROYALTY (CLAUSE™ 
October As 1976 ae 


hs pecureae s aid established a 
different. standard to be met by oil 


shale. claimants under the Mining 


Law of 1872 from that fer claim- 
ants of other minerals. The Board 
made its decision “retroactive” + be- 


cause it felt. that. the interest. of the: 


United States’ in preventing 1m- 


proper disposition of public lands 
outweighed the speculative interest 


| of the oil shale clarmants:. 


- Inmany other instances, however,. 
_ the Department has recognized that. 
legitimate interests of persons deal- 
ing with the. Department were suffi- 


cient for a ruling te be made. pros- 


pective only: In Fssuance of Non- 


competitive Oil and Gas Leases on 
Lands Within The Geologic Struc- 


ture of Producing. Oil. 6r Gas 


Fields, 74-1.D. 285 (1967) (referred 
to as f ssuance) , the Solicitor con- 
cluded that a prior practice. of the 
Department of accepting noncom- 
petitive, oil-and gas lease offers, that 


were included in a known geologic 
structure after the date of applica-. 


tion, but before the date. of ‘issu- 
ance was unauthorized by statute. 


He ruled ‘that. an: offer must. be.re-— 


jected. if it was included in a known 
geologic structure any time. before 


the lease was issued. 74 1.D. at 285- . 


86. Failure to apply this principle 
in: ‘the past undoubtedly cost. the 
United States much. revenue—at a 
minimum, 


-14T Ke: decision: ‘mn Winegar 1s: not truly retro- 4 
active: because: 1t did. not change a. previously. 


completed action, although it did’ reverse a 
longstanding: rule... ‘ ~~ 


Supp. 1006 (D.D.C. 1973), @ 


eases were obtained | 


without, competitive bidding, aa 
without the payment..of any bonus 
whatsoever. Applying the doctrine. 
to.existing leases would have, on the. 
other. hand, possibly resulted in the. 
cancellation of scores of leases, some 
of which could have been almost. 


- fifty years.old. Consequently, on the 


authority of Franco. Western Ovt. 


Cox (Supp.),.65 LD. 427 (1958), fs-_ 


suance was made prospective only... 
74.L.D. at 290. This position was ap- 
proved i in McDade v. Morton, 358 F. 


aff'd, 
494 F.2d 1156 (D.C. Cir. 1974). 
° Franco Western Oil Co. (Supp.) » 
supra approved Safari v.. Udall, 
supra, considered whether a de- 
cision changing an: interpretation ; 
of the Mineral Leasing Act should 


be given prospective effect. ‘The: de-- 


cision noted. that, “It has not been. 


the practice of the Department to 


give its decisions retroactive effect 
so as to disturb actions: taken in. 


| other cases on an overruled inter-. . 
pretation of law.” 65. ED. at 428.. 


The court in Safari v. Udall, 304 
EF’, 2d at 950, agreed with this inter- 
pretation and added that the power: 
to make “decisions operate’ only 
prospectively ‘whenever injustice or 
hardship will thereby be. averted’ is 
undoubted. ce 7 ae ‘ 
_ Here, until J une 28, 1974, tor ‘hie : 
OCS, and Nov. 18, 1974, for the ' 


_ Mineral Leasing Act, oil and gas. 


lessees relied on the regulations and _ 
lease forms of the Department in 


good faith. A requirement that it they 7 
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repay fonds now due. cinder’ the i , 
through the negligence of the lessee, 1.€., 


without the specie sanction of the 


present interpretation of the law 


would impose heavy burdens on 
these operators. In addition, there — 
will be a difficult, if not impossible, 
measuring what. 
amounts of oil and gas were used or 


problem of. 


lost in the past. I do not believe that 


the purpose of either Act would be 
enhanced. by applying this opinion 
to royalty collected in the period 
preceding June 28, 1974, for the 
_ OCS lessees, or Nov. 18, 1974, for 
Mineral Leasing Act lessees. Sub- 
sequent to that time, however, the 


lessees should have been aware that 


the Department was investigating 


the applicable royalty clauses, and 
on. notice that the past interpreta- 


tion of law might.be incorrect. The. 
conclusions I have reached should — 
be made applicable f from that time 


| eer, 


in Grecory Ausri, 


. _ Sokettor. 7 
APPROVED : 
‘Tomas S.Kueprz, 
. Seeretary o 24 the Interior. 


CoupuTArion OF ccwu ye DUE 


“THE UNITED STATES ON OIL 
AND GAS LOST AS A RESULT OF - 


: PENNZOIL’S BLOWOUT 


Oil and Gas. Leases : Production —Oil 
and Gas’. Leases: - Royalties—Outer 
Continental Shelf Lands Act: 
g Gas Leases—Words and Phrases a 


Oil or gas that.is. wasted. is in a éatseors 


by itself, distinctly separable from “pro- 
. duction,” when it is oil or gas that is lost 


: DECISIONS ‘OF THE ‘DEPARTMENT OF THE, INTERIOR 


Continental Shelf tends Act: 


Oil and Gas Leases 


| M-36888 (Supp.) 


Oil and 


oe a I.D. 


on dhe: surface. or in. the saheuceiee 


supervisor. 


Oil and Gas Leases: PovaiierOites a 
Oil and | 
Gas Leases : 


The loss through waste to the lessor com-~ 


pensable under 30 CFR 250. 20 is either 


the royalty or.the full: value and the 
choice between them is a matter which is 


-committeed to the sound exercise. of the 


supervisor’s discretion. _ . | 
es: Generally—Oil 
and Gas Leases: Royalties © ae 

Whereas 30 CFR. 221. 48 and 291.50 clearly . 
indicate the lessee must pay royalty on. 
all production, the lessee is obligated to 
pay full value on all gas wasted (221.35), . 
and the supervisor has no discretion to 


collect less. than the full, value of gas 
wasted. 


January 19, 1997 | 
OPINION BY SOLICITOR © 
AUSTIN 
OFFI OB OF THE SOLI OI TOR | 


TO, Director, US. a | 


- | Survey | 


Sumsuor: Coioation of moneys: 
due the United States on Oil 
“and. Gas Lost as a Result of © 

-. Pennzoil’s Blowout 


This is written in response to your : 


- request: for clarification of the por- 


tion of the Solicitor’s Opinion, M-— 
86888, Oct. 4, 1976, 84 LD, 54— 
(197 7 ) which related to the assess- 
ment of greater than normal royal- : 
ty cates for oil or gas that is. 
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AND GAS LOST AS A RESULT OF PENNZOIL’S BLOWOUT 
Tanuary 19, (1977 _ oS 


eee The: aceon you raise is 
whether the conclusion: of the So- 
licitor’s Opinion, that an. assess- 
ment greater than. the normal 


royalty charge may be: required | 


for oil or gas that is wasted is 
applicable to leases issued uider 


the Outer Continental Shelf'Lands | 


Act (43 U.S.C. § 1331-1348) as well 
as those issued purstiant. to the 
Mineral: Leasing Act’ of 1920 (30 


U.S.C. °§. 181-287). The ‘Solicitor’s - 


Opinion didnot specifically address 
the question. of -assessments for 


waste which may’arise ‘under an 


OGS oil and gas lease. Consequently, 
_ the question is. discussed below as an 
geen to that: opinion. ° 


Sec. 5(a’)) of the OCS Lands Act | 


(48 U.S.C. § 1834(a) (1): (1970) 
grants discretionary authority to the 
Secretary of the Interior ‘to:“pre- 
seribe and amend such rules and reg- 
ulations as he determines to be neces: 
sary and proper in order.to provide 
for.the prevention of waste and 
conservation of the natural _ re: 
sources of. the outer. continental 
- shelf * eeD That. section also pro- 
| vides that “such rules. and regula- 


tions shall apply to all operations 
ce conducted under a. lease 18 ssued or. 
‘: maintained. under the pre visions of | 
this Act. ” Sec. B(a) (2) of the Act 
: ment for such loss.” 


sec, '1884(a) (2) pre vides criminal 
penalties. for willful violation of 
rules-preseribed by the. Secretary for 
the prevention of waste. _Addition- 


ally, sec. 5 mandates the Secr etary 


to. administer. the. provisions. of the 
Act relating to OCS leasing: aid: to 
282-400—77-——5 


set ‘forth: 


“prestribe - ee and regulations - 
necessary to oury, out those ae | 


sions. 


Under this arto the Seer e+ 


tary has promulgated. regulations 


pertaining to:oil and gas and sul: | 
phur operations in the outer conti- 
nental shelf (80 CFR Part. 250). - 
Under GFR 250.30-of those regula- : 
tions,: the lessee is required to “take 


all necessary precautions to prevent 
damage to or waste of any natural — 
resource * * *.”.“Waste of oil and 


gas” as defined j in sec. 250.2(h) in- 


cludes, among other things, (1) | 

physical waste as that term is gen: 
erally understood in the oil and) gas 
Industry; * * * and (8) the jocat 
ing,. spacing, 


drilling, equipping, 

operating, or producing of any oil 
or gas well. or wells in a manner 
which causes. or tends to cause Te- 


duction - in the quantity . of. oil or. : 


gas ‘ultimately recoverable from, a 
pool under prudent and proper op- 


erations or which causes or tends , 


to cause unnecessary or excessive — 
surface loss or: destruction of oil : 


or gas * * *.” When waste occurs, 
the supervisor 1s authorized’ by sec. 


250.20 to determine, pursuant to the 
lease ‘and ‘regulations, “the loss » 


through waste” and “the comipen- 


sation due to the lessor as reimburse- 


There are three separate aspects | 
of the statutory-regulatory scheme © 
above. It is evident 
throughout sec. 5 of the Act that 


Congress was’ clearly concerned 


with the prevention of waste. With 
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this regard, two nae sets of ob- | 


ligations for prevention of waste 


and penalties for violation of those 
obligations are provided in the Act | 


siecle and carried forward in the 


e regulations. ; 

The first set of cutest aaa 
secuiice arises under: the authori- 
gation of the Secretary to prescribe 
regulations to provide for the pre- 


--yention of waste and is carried for- 


ward in regulations which make it 
the obligation of the lessee to “take. 
all necessary precautions to prevent __ 


- damage to or waste of any natural 
resource.” The Secretary’s regula- 


tory prescription establishes an ob- 
ligation on the part of the lessee. 
to avoid negligent actions or omis-- 


slons which result in waste. The 


statutory penalty for such negli- | 
gence is cancellation of the lease by 


the Secretary or forfeiture of the 
lease through judicial proceedings 


for failure to comply with the regu-- 
~ lations. (§ 5(b)) (See also, 30 CFR - 


250.80). 
‘The second set of pons ia 


; penalties arises under §. 5(a) (2) of | 
_ the statute. In that. subsection, | Con- 


gress established criminal penalties 
for the knowing and willful viola- 


tion of any rule or regulation .pre-_ 
scribed. by the Secretary for the 


prevention of. waste. 
‘The third aspect of the statutor y- 


regulatory scheme arises under the - 


Secretary’ s statutory duty to ad- 
_ minister the OCS Lands Act leasing 
provisions and. to prescribe rules 
and regulations necessary to carry 
them out (§ 5(a)). It is pursuant to 


= _): DECISIONS oF THE ‘DEPARTMENT. OF THE INTERIOR ae 


: [84 I.D.. 


7 this authority that the Secretary has 
established regulations which pro- 


vide.tor compensation to the United 
States as reimbursement for the loss 
of oil and gas through waste. (30 


— CFR 250.20).1 The veoulation: is 
_based.on a policy. of strict liability 


of the lessee for: waste as defined 
under the. regulations (30: on 
zo) 2(h)). So es 

Sec. 250.20 of ear walatons 
clearly g gives to the supervisor the 
discretion: to. determine the. loss 
through waste and the compensa- 
tion ite: to the lessor as reimburse- 
ment for such loss. The first deter- 


mination the supervisor must make 
under the regulation requires meas- 


urement or a reasonable estimate of 
the volume of oil or gas wasted..The 
second determination, of the. com- 
pensation due the lessor as reim- 
bursement for the loss, is the one on 
which you request our advice. Your 


question ‘is whether that compensa- 


tion may exceed the normal etl 
charge. 
We think the proper ‘amount to 


be assessed as compensation for the - 
loss i is, in the supervisor’ S discretion, 


either the royalty or ‘the full value. 


of the oil or gas that is wasted. 


tains separate provisions: for (1) the 
supervisor’s determination of roy- 
alty due on production and (2) his | 
determination of the amount due ¢ as 


 £“The supervisor shall ‘determine pursuant 


to the lease and regulations the rental ané 
the amount or value. of production accruing 


’ to the lessor as royalty, the loss through waste 


or failure to drill and produce protection wells 
on the lease, and the compensation due to the 


lessor as reimbursement for such loss.” 
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. AND seas LOST AS A RESULT OF PENNZOIL’ S STOW LUE 
Bea eas | | January 19,.: (1977. be. a 


3 compensation - for “ibe: 
waste. Hence, waste is clearly 
treated separately from that part of 
product ion on which only royalty 
is due. Reading together the defini- 
tion of. waste contained, in sec. 250.2 
(h) of the OCS regulations and 
sec. 250.2, it is clear that what dis- 
fingulishes waste on which more 
than royalty may be collected from 


lost. production: on: which only roy- 


; alty. may be collected is that the for- 
mer was lost through negligence. 


Oil or gas that is ek ig in a 
a category by itself, distinctly sepa- 


rable from “production, ?? when it 1s 
oil or gas that is lost on the surface 


or in the subsurface. through the © 


negligence of the lessee, ié., with- 
out the specific | sanction of. the 
supervisor. — Ge | : 

This distinction between produc- 
tion on which only royalty is due 


and. waste for which a greater 


amount may be assessed. is also 
found in the corresponding onshore 
oil and gas operating regulations. 


Under 30 CFR 221.35, waste of oil 
~ or gas is again defined. i in-terms. of 


unsanctioned. loss. Whereas secs. 
991.48 and. 221.50 clearly indicate 
the lessee must pay royalty on pro- 
duction, the lessee is obligated to pay 
full calic on all gas wasted (§ 221.- 
35), and the supervisor has no dis- 
cretion to collect: less than the full 
‘value of gas wasted... 

- Offshore, the supervisor has more 


flexibility. Underthe OCS regula- 
tions, when loss of oil or gas is un-— 


‘through | 


ere sttice : Hability’ attaches 
and the amount: due the lessor under 
§ 250.20 is “compensation * * * as 
reimbursement” for the loss. Since 
wasted oil or gas is oil or gas which 
is produced or producible, in the 
context of the definition of “pro- 
duction” in the Solicetor’s Opinion, 


-M-36888, Oct. 4, 1976, 84 LD. 54 


(1977 a (all or] and gas withdrawn 
from a Yeservoir) , the ‘minimum 


amount accruing to the lessor. on. 


wasted oil or gas is the royalty. 


However, in 380 CFR 250.20, the 


Secretary has. authorized the super- 


visor, In his discretion, to determine 


“the loss through waste” and “the 
compensation. due to the lessor as re- 
imbursement for such. loss.” ” The 
language of the regulation, which — 
separates the supervisor ’s determi- _ 


nation of royalty due on production 


from. his. determination of: the 


amount due ‘as compensation for 
loss through waste, suggests that the 
Supervisor may: determine :that:an 


amount greater than the normal 
royalty charge accrues to the lessor. 
Hence, the loss to the lessor com- 
pensable under sec. 250.20 is either 
the royalty or the full value and 
the choice between them is a matter 
which is committed to the sound ex- 
ercise of the supervisor’s discretion, 
subject to any instructions or guide-_ 
lines contained in per tinent o0cs 
Orders.. 


i Grecory i = 
| . Soltedtor.. 


68 
| ESTATE oF DANIEL J PIERRE 


61 TIBIA 17 
"Decided J anuary. 28, ‘1907 


Appeal froth’ an 01 der denying petition 
for rehearing. 


REVERSED AND REMANDED. 


1. Indian Probate: Wills: State Law: 
Applicability. to Indian Erte 
Testate—425. 27.2 gh ha ee 


| ae power of appointment is a power of 
disposition given to a person or persons 
- over property not their own, by someone 


‘who. directs, the mode in which that power 
‘shall be.exercised by a particular instru-_ 


“ment. It is an authorization to do an act 


which the owner granting the power 


might himaelt by law fully perform. 


| Q, Indian Py obate : Wills: ‘State Law: 
Applicability — to. Indian Probate, 
| Testate—425. 27, 20 


A. power. of . epucinanad included + in.a 
purported Indian will concerning trust al- 


| lotments or restricted personal property is 


not valid unless first approved by the 


‘Secretary of the Interior. or his duly | 


. appointed subordinate. | 


APPEARANCES: Harty I L. J eine 
Esq., for appellants; Earl K. ial 


Esq., for appellees. 


‘OPINION BY ADMINISTRA- : 


TIVE JUDGE SABAGH 


INTERIOR BOARD OF 
INDIAN APPEALS 


Agnes Pierre Cohen and Andrew 


Pierre, children of decedent, Daniel | 


J. Pierre, enrolled Colville Indian, 
appeal from an order of Adminis- 
trative Law Judge Robert C. Sna- 


shall denying petition for pean | 


DECISIONS oF THE DEPARTMENT OF THE INTERIOR - 


[841 D. 


7 Ing on  Sourevall: of Will. dated 
Nov. 4, 1957, and. Decree of Dis- 


tribution of Apr. 30, 1957. 
~ In said Order and Decree of Dis- 
tribution, Judge Snashall concluded 
among other things that. the dece- 


| dent's Last Will and Testament 
dated Nov. 4, 1957, be, and the same — 


is, appre oved and the Superintendent | 
of the Colville Indian A genicy shall, 


after costs of administration | and. 


subject to allowed claims cause to 
be made a distribution of the trust 
estate in accordance with said Tast © 
Will and Testament as devised and 
bequeathed in clauses: four (to Ben 
Sloan and Clint Lilly [non- -trust) ; 
and as described in the estate inven: 
tory. By clause three, testator: di- 
rects that a debt due Ben Sloan and 


Clint Lilly’ in the sum of $950 be 


paid; since the two-iiamed creditors 
are also the sole devisees of the es- 
tate, their- claim and inheritance 
merge, eliminating special consider- 


ation of the claim. | | 
The: grounds for. appeal i in. sub. a 
° stance are: 


1) ‘The | Adsiinisteative, lay 
J udge i in his Order Approving Dis- 


tribution did not include a Finding 


of Fact and Conclusion of. Law on | 
a) whether the Will of Nov. 4, 1957, - 


was in fact ‘a ‘security agreement. 
and b) how the Judge determined 
the decedent was married at the 
‘time of his demise. - cay = 


69) The J idge erred i in approving 
the Will‘of Nov. 4, 1957. 
3) The Judge er red in approving 


the residual clause. of the Will in 
‘that: it attempts: to create a private 
‘trust in’ an Indian’ allotment. ° 


és} =. ESTATE 


PDaccdent, “Daniel J. Pierre, an 
aesled Colville Indian, made a 
will on Mar. 11, 1953, naming his 
son Andrew Pierre as dole benefici- 
ary of the following trust property : 

. My. undivided 4/6. interest in Alex 
Pierre, Dee’d, S-2365. 

2 My sole interest in the Lena Pierre 
_ Alot. S-858 (ALL). 

My undivided 1/2 interest in Alexan- 
der, Dee’d, C-149. | 

Ay undivided 1/21 interest in "Chief 
“Antoine, Dee’d. C242. : 

. My undivided. interest (1/3) in roe 
line Peone Pier re, Dec’d, C-165. | 


In 1955 the decedent leased. his in- 
terest in the Lena Pierre Allotment 


referred to, supra,.and described — 


as SUNWY,, NW, SWI, See. 11, 
'T. 33.N., R.27 E., Williamette Meri- 

— dian, ‘Washington, containing 120 
acres, to Ben Sloan and Clint Lilly. 
The lease was approved by the Bu- 


 reau of Indian Affairs, and appar- 
ently renewed from time to time 


through Dec. 29, 1973, date Daniel 
J. Pierre died. The leuce fees were 


paid into the puresu of” Indian 
‘Affairs: 


~The lessees sivanced or loaned- 


the decedent money at certain in- 
tervals to 1957. On or about Nov. 4, 
1957, the decedent approached the 
lessees for further loans. The lessees 
refused unless they were. given 
some form of security. Whereupon 
decedent suggested that. he make a 
will. Lessees accompanied the de- 


__ eedent to the office of their attorney 


in Bridgeport, Washington, and 
were present while the will was 


drafted and executed. It further ap- 


| pears that lessees: paid the attorney 
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for his services in preparing the will 
and they retained the original | of 
said will. 
Lessees testified that they madé 
periodic loans to decedent subse- 
quent to the execution of said will, 


mostly in cash aggregating approxi- _ 


mately $6,000 to Dec. 22, 1978. Coin- 
cidentally the Bureau appraised the 


leased parcel referred to,. supra, at 
$6,000. The lessees further testified 
they had no records of the cash dis- 


bursed-to decedent nor did they re- 

port. said loan to the Internal ‘Rev- 

enue Division intheirtaxreturns. - 
- Decedent’s children and sister-in-_ 


law testified decedent could neither _ 


read nor write except to read num- — 
bers and write his own name. They _ 


-further testified: that decedent fre- 


quently apiog ‘Zor aoney at 
poker: 
In Clause No. IT of” a Nov. 4, 


‘1957, will, the testator ‘déclaves : 
that he is enimateied: his wife hav- 


ing died, although testimony elic- 


ited rie the hearings establishes > 
he lived openly: as man and wife 
with Ellen Sarsarpkin. for the last 


20 years of his existence. 
In Clause No. II the testator dis- | 
inherits his children declaring they 
had left him and had not left him 


their addresses or informed him of — 
their whereabouts. Uncontradicted _ 


testimony elicited from the dece- 


dent’s children and sister -in-law- 2. 


shows. the children. lived. within | 


close proximity of testator and con- 


stantly visited with him. | | 
In Clause No. III testator directs | 
that all of his just. debts be paidin- 


cluding one in 1 the aouae of $950 


to Ben Sloan and Clint Lilly, rep- 
resenting-certain advances made by 
them to testator. 

In Clause No. IV the testator Tur- 
ther declares : | | 
. All the rest and réaidue of my ae 


of whatever nature and extent I hereby 
give, devise, and bequeath to the said 


Ben Sloan and Clint Lilly ; being, how- 


ever, a power of appointment to dispose 
of said property. as they may see fit. They 
may make any person, including them- 
Selves, the -beneficiary, as they, in their 
uncontrolled discretion, see fit. 


Tt appears that. the pase issues 
é before the Board are: 1) whether or 
not.'the instrument dated Nov. 4, 


1957, is in fact a will. and. 2) 


whether certain provisions. con- 


tained i in. said instrument, after. ex-- 
‘require Secrotal’ ap> 


7 ecution, | 
-proval in order to become valid, 
No particular words or conven- 
tional forms of expression are nec- 
essary to enable one to make an ef- 
fective testamentary disposition of 
his property, and, if: testator’s in- 


tention can be ascertained to area= _ 


sonable . certainty from entire lan- 
— guage of a will, such intention will 
be given effect. even though lan- 
‘guage used by testator be informal 
or inartificial and fails to employ 
apt legal words in designating a be- 
‘quest or devise. See Zn ré Lidston’s 
‘Estate, 202 iy 2d 259, 82 Wash. 2d 
408 (1949): 

_ Extrinsic evidence ‘is adnate 
‘regardless of language of allegedly 
Fostarhentary Patsntio: to show ab- 
sence of testamentary intention. See 


In re Tillman’s Estate, 288 P 2d - 


892, 136 Cal. App. 2d 813 (1955). 
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| Limitations prescribed by state 
law have no bearing on the validity | 
of. wills made by Indians in dispos- 


ing of trust allotments or restricted 


personal property unless such pro- 


‘visions have been adopted in the 


regulations promulgated ‘by the ~ 
Secretary of the Interior respecting 
Indian wills. Hstate of He To Sah 
Jefferson, [A+19 (May 4, 1950). 
Indian probate proceedings in- 
volve considerations which go be- 
yond the.conventional issues of a 
state probate’ proceeding and evi- 


dence may be. admitted in an Indian 
_ probate proceeding which . would 


not be relevant to the probate of a 


will i in a state proceeding. Estate of © 


Mary Ursula Rock Welllenown, i 


IBIA 83, 78 ID. 179 (1971). 


The Act of June 25, 1910, 37 Siat. 


678, sec. 2, as amended, 25 U.S.C. 


§ 373. (1970), authorized an Indian 
allottee to. devise by will property 
held i in trust for said allottee ; but 


the Act qualified this right of dis- 
position by the following language: 


. * * * Provided, however, that no ‘will 
So executed shall be valid.or. have any 


force or effect unless and until it shall 


have been approved by the Secretary of 
the Interior: Provided further, That the 
Secretary of the Interior may approve or 


disapprove the will either before or after 
the death of the testator, * * *, 


The: Act ‘additionally sogeiaiad 
that the approval of an allottee’s © 
will by the Secretary and the death 


of the allottee shall not operate to — 
‘terminate the trust of the land. 


Congress has thus entrusted the : 
" Seeretary with the role of protect-_ 
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4 ing’: Thdians aphinst: pliseationt of 
their lands. by either improvident 


énter vivos transactions of:an allot- ~ 


tee or his heirs or by improvident 
dispositions . 1 
lands by the will of the allottes. 


The Act of qn une 25, 1910, 36) Stat. | 


857, sec, 5; 25. U.S.C. od (1970) 
provides that: aoe 


That it shall be unlawful for any per- 
son to induce any Indian to execute any 
contract, deed, mortgage, or other 
instrument purporting to | convey any 
land or any interest therein held by the 


United States in trust. for such Indian, | 


eae 


The Seaccal policy to sie renee 
| trust. property in Indian hands is 
further exemplified. by the Act. of 


Nov. 24, 1942, 56 Stat. 1021, (25. 


5 U-S.C. § 373 (1970), which provides 
| that the trust or restricted estate of 


an Indian who dies intestate -with- 7 


out heirs escheats, not to the. state 
or to the United States, but to his 
tribe. Estate of Mary Ursula Rock 
Wellknown, supra. 

‘Looking: at ‘the Nov. 4, 1957, in- 


strument, we find no specific devise ~ 


to Ben Sloan or Clint Lilly or any- 
one else. We have. only one other 


place'to look for a clue and that j is 7 


the residuary clause. 


_ Jt appears from an examination - 


of the residuary - clause that. this 


amounts to a general power of ap- 


-pointment, under which: the execu- 
tors Ben Sloan and Clint Lilly are 
= directed, and. therefore: empowered 
to dispose ‘of’ the estate, ‘without 
limitation or restriction, and solely 


of allotted. Indian 
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as. theirs own. eee should - 
dictate. 9 te BP aes 
[1] A. power ot appointment isa 


‘power of disposition given to.a per- 


son or persons over property.:not 
their:own, by someone. who directs 


the mode in which that power shall 


be exercised by. a particular instru- 
ment. It is an authorization to do - 


an-act which the owner granting 


the power might himself by law 
fully perform. See Zn. re. Lidston’s 
Listate, Supra. 

_ We. are. not. ened: with the 


chien of nontrust property: and 
the disposition thereof in a state 
probate. proceeding. . Such a ‘power 
of appointment as: applied to. non- 


trust. property in \a.state’ probate 
proceeding may very well have been 


‘sufficient to refute any contention 


of indefiniteness or enforcibility. - 
_ Here, we are dealing with a pur- _ 
ported Indian will involving trust 
or -restricted...property: In other 


_ words, property held in trust by | 


the Secretary of the Interior for. the a 
benefit of an Indian:ward. _ 

Restrictions imposed. on aliena- 
tion of Indian land are not personal — 


to the allottee but run with the land. | 


See United States v. Hey, 290 U. Se 
33, 54.8. Ct. 41 (1988). ” = 
We find that Clause IV amounted 


to a general appointment authoriz- 


ing the lessees to act as executors of — 


: decedent’s . estate’: which’ involves 
only trust property. °- pa 


[2] We find that such an appoint 
ment is a usurpation of power be- 


toneine only to the Seoretary of the — 
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Interior bestowed upon him by Fed- 
eral statute. We find that the Nov. 
4, 1957, instrument did not amount 
to a testamentary disposition : of 


- trust property but did amount to a 


written recognition by the decedent 
of a debt owed to the lessees in the 
amount of $950. We find that this 
debt is a valid claim against the de- 
cedent’s estate. | 
‘We further find that the Nov. 4 

1957, instrument. did not ee 
the previous will of Mar. 11, 1953. 
_ The matter should be-remanded for 
_ the purpose of probate of the Mar. 

11, 1953, will and for the incorpo- 
ration of the 3950 indebtedness re- 


‘ferred to above in any future order 


and decree of distribution. 


ON OW, THEREFORE, by virtue 
of the‘ authority delegated to the 


Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR 
4,1, we REVERSE the Order Ap- 
proving the Nov. 4, 1957 will and 
Decree of Distribution, dated Apr. 


— 80, 1975, for the reasons - stated — 
above, and REMAND the matter 
for consideration and probate of ~° 
the Mar. 11, 1953, will and related ~ 


matters in. keeping with applicable 
rules and regulations. > | 


Mrvowsn J. Sapagu, 


Administrative Judge. — 


We CONCUR:! 


Averowben H. Wiuson, 
Chie 7 Administrative J udge. _ 


‘War. Pamure Horrow, 
Administr ative J udge. 
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OPINION ON THE BOUNDARIES OF 


-AND STATUS OF TITLE TO CER- 


TAIN LANDS WITHIN THE COL- 
VILLE AND: SPOKANE INDIAN 
_ RESERVATIONS . 


atic Tanda? : Reservation seid 


Once boundaries of a reservation are es- 


tablished, neither the boundaries nor 
. titlé to tracts within them can be altered 


ox abolished without a-clear statement 
of Congressional intent to do so. 


| State Lands. 


If the intent of the United States in ad- 
ministering lands now comprising a state | 
was clearly to reserve the bed of a river 
for some particular purpose, then that 


intent, embodied in an appropriate legis-. 
lative ‘or administrative act, results in 


exclusion. of. the riverbed from Jands 


passing to. the state upon statehood. 


Indian, Tribes: J urisdiction—Indian 
Hunting. and Fishing; On 


18 U.S.C. § 1165 (1970) confirms the aeient 


of Indian Tribes to control, régulate and 
. license hunting: and fishing within their 


reservations.” 

59 LD. 147 overruled in part. | | 

M-36887 - February 2, 1977 
“OPINION BY 

_SOLI Or TOR FRIZZELL 


7 OFFICE OF THE SOLICITOR | 


Sune 3, 1974 


- SECRETARY OF THE 
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7 Suniuer Opinion on the Bound- 


. aries of and Status of Title to 
Certain Lands Within the Col- 
ville and Spokane Indian 
Reservations, a. 
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‘This opinion ee forth: my con- 


eee with respect to the: follow- 


ing issues: (1) the present bound- 
aries of the Colville and Spokane 


| Indian Reservations in the reservoir 


area created on the Columbia River 
by Grand Cotilee Dam; (2) the na- 
ture of. title to certain portions of 
the original riverbed within those 
reservations and to the so-called 
“Indian zone” established in the res- 
ervoir area’ within lands taken in 
aid of construction of the dam; and 
(8) the jurisdiction of the Confed- 
erated Colville Tribes and Spo- 


kane Tribe to regulate hunting, fish- 


ing, and boating in that Indian zone. 
The Colville and Spokane Indian 
Reservations were established in 
1872 and 1877 respectively, on lands 
| which were later included within 


the state of Washington. The Col- | 


ville Reservation was created by an 
executive order issued by President 
Grant. Executive Order of July 2, 
1872. Some confusion regarding cre- 

- ation of the Spokane Reservation 
has existed, but the Supreme Court 
has specifically held that that reser- 


~ vation was established on Aug. 18, 


1877, the date of an agreement be- 


: tween agents of the United States | 


and certain Spokane chiefs. Vorth- 
ern Pac. Ry. v. Wismer, 246 U.S, 
983 (1918). A sibssqasnt executive 
order issued by President Hayes 


was held by the Court merely to 
‘have confirmed the earlier reserva-_ 


tion. Executive Order of Jan. 1s, 
1881. fe 

The Columbia River, ae a 
westerly turn from its initially 
southward flow, forms first the east- 
ern and then the southern boundary | 
of the Colville Reservation. The 
Spokane Reservation lies eastward 
across the Columbia from the Col- | 
ville Reservation, just before the 
river turns west and just north of | 
the Spokane River, a tributary of — 
the Columbia; the Spokane River, 
flowing essantially from east to west 
at this point, forms the southern. 


boundary of the eee Reserva- | 


tion. 

In 1940. eencimiction of Grand 
Coulee Dam, a federal reclamation 7 
project, was completed on a portion, 
of the Columbia where it forms the 


southern boundary of the Colville 


Reservation. In an Act dated June — 
29, 1940 (54 Stat. 703), 16 U.S.C. | 
§ 838d, Congress required the Sec- 
retary of the Interior to designate 
the Indian lands to be taken j in aid 
of the project, and granted “all 
right, title, and interest” in such des- 
ignated lands to the United States, 
“subject to the provisions of this 
Act? ” 2 The following is the full text 
.1The 1945 Solicitor’s Opinion referred to 


mfra (M- 34826, 59 I.D. 147), dealing with 
certain of the subjects considered herein, re- 


- fers only to the 1881 executive order. = 
' #Q@rand Coulee Dam was authorized to be _ 


constructed: by the Rivers and Harbors Act of. 
Aug. 30, 1935 (49 Stat. 1028, 1039),-but no 
provision was included therein authorizing the 
taking of Indian lands. Some Indian lands were 
actually inundated prior to the 1940 Act. See 
59 1.D. at 155.° Se ee 
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of this portion of the Act 2 as s origi- 


: nally passed by Congress: 


- That in aid of the construction of the 
Grand Coulee Dam project, authorized by 
the Act of Aug. 30, 19385 (49 Stat. 1028), 


there is hereby granted to the United 


States, subject to the provisions of this 
Act, (a) all the right, title, and in- 
terest of the Indians in and to the 
tribal and allotted lands within the 
Spokane and Colville Reservations, in- 
eluding sites:- of. agency and school 
buildings: and related structures. and 
unsold lands in the Klaxta town site, 
as may be designated therefor by the Sec- 
retary of the Interior from time to time: 


Provided, That no lands shall be taken 


for reservoir purposes above the eleva- 
tion of one thousand three hundred and 
ten feet above sea level as. shown by 
General Land. Office surveys, except in 
Klaxta town site; and (b) such other 


*, interests in or to any such lands and 


| property within. these reservations as 

may be required and as may be designat- 
éd by the Secretary of the Interior from 
time to time for ‘the construction of pipe 


lines, highways, railroads, telegraph, tele- / 


phone, and electric-transmission lines in 
connection with the project, or for the re- 
location or reconstruction of such facili- 
ties made necessary by the | construction 
of the project. ee 


The area, designated by the Sec- 
: retary pursuant to this provision 
and thus taken by the United States 
in aid.of the project extends from 
the original bed of the river (which 
was not designated) to the nearest 
contour line indicating an elevation 
of 1,310 feet above sea level.2 


- 83The 1940: Act was amended by the Act of 
Dec. 16, 1944 (58 Stat. 818), to authorize a 
taking of some of the Indians’ interest in. the 


- lands above the 1,310‘contour line to protect 


against. the danger of slides » in ene. “areas 
around the reservoir. vs ee. 
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“Another Soyicion Nee the Act re- 


. quires the Secretary to set aside ap- 
proximately one-fourth of the res- 


ervoir area above the dam for the 
“paramount” use of the Colville and 
Spokane: Tribes for. hunting, fish- 
ing, and boating. (The reservoir, 
Lake Roosevelt, extends approxi- © 
mately 150 miles upstream from the 
dam into Canada, or about twice as 
far as the northern boundary of the 
Colville Reservation.) This provi- 
sion of the Act reads as follows: 


"The Necreae of the. Interior, in lieu 


Of. reserving rights of hunting, fishing, 


and boating to the Indians in. the area's 
granted under this Act, shall set aside ap- 
proximaitely one-quarter of the entire res-. 
ervoir area for the paramount use of the 
Indians of the Spokane and Colville Res- 


_ervations for ‘hunting, fishing, and boat- 


ing purposes, which rights, shall be sub- 
ject only to such reasonable regulations 
as the Secretary may prescribe for the 
protection and conservation. of fish and 


wildlife: Provided, That the exercise of | 
ithe Indians’ 


rights shall not interfere — 
with project operations. The Secretary 
shall also, where necessary, grant to the 
Indians reasonable rights of access to 
such area or areas across any project 
lands. 


Pursuant to this provision, the 
Secretary in 1946 designated an 
area—the so-called “Indian zone” 
which comprises essentially all of . 
the “freeboard,” “drawdown,” # 
and water area inside. the. original 
boundaries of the reservations (ex- 


« “Freeboard” area is that land within the 
area taken for reservoir purposes which is 
above the high-water mark of the reservoir 
and must be crossed to gain access to the water. 


area. “Drawdown” area comprises the exposed 


land between the Riek mark and Re 


actual water level. 
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cept iinmediately'm arcane as dam). S 
‘The zone extends to the center line 
of Lake Roosevelt: from the Colville 
side except where the Colville and 


Spokane Reservations are adjacent — 
to one another across the. Lake. 


There, the zone includes the entire 
reservoir with the exception of a 
strip in the center of the Lake half 
a mile wide, which was preserved 
by the Secretary as a. navigation 
lane. In addition, the zone extends 
trom the Spokane side to the center 
line of a separate arm of the Lake 
formed by the backup of the Spo- 
kane River..The Colville Reserva- 


tion does not border this arm of the 


Lake. | : 
Pursuant to a tri- paity agreement 


among the National Park Service, 


the Office of Indian Affairs, and the 
Bureau of Reclamation, 
Dec. 18, 1946, the Bureau of Recla- 
mation has primary responsibility 
for. overseeing administration of 
the reservoir area.® The general pub- 
lic is: presently permitted to have 
equal use of the Indian zone with 


the: Indians, under the supervision. 


of the National Park oe 


6 The zone is really steve zohes—one including 


lands taken from within the Colville Reserva- - 


tion, and. the other including areas taken from 


- within the Spokane Reservation. For conveni- . 
these areas are eetorred 00 8 


ence, however, . 
‘jointly as the “Indian zone.” ~ 


@It was the tri-party Sarecnnents (which oe ie 
approved by the Assistant’ Secretary) “that: 


formally set aside the Indian zone, The agree- 
_. ment speaks of a “Colville Indian Zone” and 
a ‘Spokane: Indian Zone,” and the map annexed 


as: an exhibit to the agreement shows. the s 
_ navigation lane'referred to above as being a. . 
Separate area not included within either-zone, — 


‘dated. 


~The 1946 tri-party agreement re~ 
flects the views eee] a year ear- 
lier in an opinion by Solicitor Gard 


ner, dealing with, inter alta, certain: 


of the questions considered herein. 


59 LD, 147 (1945). Solicitor Gard- 


ner indicated in that. opinion that 
portions of the original pre-1946 
riverbed in this area had been with- 
in the boundaries of the reserva- 


tions, which had not been altered — 


by the taking pursuant to the 1940. 
Act; and he. appeared ‘to suggest: 
that since the original riverbed was. 


not designated by the Secretary, 


title to the bed was unaffected by 
the Secretarial. designation made: 
pursuant to the Act. 59 ID. at 159, 
166-67, 175 n. 60. : 

I aout these . conclusions, in 
hold that the tribes do in fact hold 
the equitable title to those portions 
of the original riverbed. within. the 
boundaries of their reservations.. I: 


differ, however, with the 1945 opin- 


10n insofar as it dealt with the ex-' 
tent of the tribes’ additional inter- 
ests in the reservoir area. I hold. 
that the tribes’ hunting, fishing and. 
boating rights in the zone set aside 
by the Secretary for their para-_ 


mount use are reserved rights, pre- 


served by. Congress in the 1940 Act, 
and that those rights are exclusive | 
of any such rights of non-Indians i In 


‘that, zone, although they. do not en- 


compass interference with project 
purposes and. are subj ect. to regula- 


tion by the Secretary to conserve | - 
fish and wildlife. In oe I hold : 


46 


that the tribes have the power ‘to 
regulate hunting, fishing, and boat-— 


ing by non-Indians in the Indian 


zone (which is almost entirely with- 
in the boundaries of the reserva- 
tions). To the extent that the 1945 

opinion conflicts with any of these 
“conclusions, it is hereby, overruled. 


i. THE BOUNDARIES OF THE 
COLVILLE .AND SPOKANE. 


‘RESERVATIONS _ 


ALONG 
THE RIVER | 


A public land | dscisian dated. 


May 29, 1914, 7. H. Scupelt, 43 L.D. 
267, held that the Colville Reserva- 
tion boundary was located at. the 
middle of the channel of the Colum- 
bia River where it bordered the res- 
ervation. In my view this issue was 
correctly decided in Seupelé (which 
was followed in the subsequent 1945 


Solicitor’s Opinion, : see 59 LD. at 


ne) 


kane and Colville Reservations 
along the Columbia should be noted, 
‘eee The boundary of the Spo- 


_ “kane Reservation is described in the 
| executive order ratifying creation . 





7 The only locations in which the. boundaries 
of the Indian zone might extend beyond those 
.0f either reservation would appear to be in 
places where, because of the. meander of. the 


»orlginal river or a difference in elevation on — 


-the two sides of the river, the center line of 


the original riverbed. differs perceptibly from 


the center line of Lake Roosevelt. Such differ- 
ences in fact have relevance only to the Col- 
Ville Reservation, since the presence of the 
navigation lane. in the middle of the Lake 


prevents the Spokane portion of the zone from. | 


approaching the center line. of the original 


_» riverbed, (In addition, as set forth in the text - 
infra, the Spokanes claim—not without sup- _. 


port—that their reservation sv eudee the en- 
tire riverbed: ae . 
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- An apparent conflict pete the 
boundaries established for the Spo- 


one-quarter standard. If, 


{84 LD. 


of the reservation as being located 
on the west bank of the Columbia 
‘River, thus evidently overlapping 
with the Colville boundary. While 


T.am cognizant of this conflict and 
of the consequent possibility that 


an area of joint rights may have 
been created in the area of overlap, 


I do not resolve this question here- 
in, because both tribes, by a. joint 
resolution dated Sept. 17, 1973, have 


requested that I refrain from doing 


so. In their resolution, the tribes 
agree that the Secretary may estab- 
lish a boundary line between the 
Colville and Spokane portions of © 
the Indian zone at the center of the 
reservoir despite the overlap,’ and 
that the question of title to the 
underlying riverbed should be re- 
served for future determination. 


Determination of that narrow 


question is not necessary for deci- 
sion of the remaining isshes con- 


sidered herein. 


With respect to the effect of the 
1940: Act, it is my conclusion that 
the boundaries: of the reservations 
along the Columbia (and, in the 
case of the Spokanes, along the 
Spokane River), wherever. their 
precise location, were unchanged — 
by the Act. It is clear from the line 


-8 The Secretary is directed by the 1840 Act 
to set aside “approximately one-quarter of the 
entire reservoir area’? as an Indian zone. Thus 
the zone must at.a minimum be close te that 
however, in. the. 
exercise of his discretion the Secretary slrould 


_ decide:to expand the present zone—which may 
- Well encompass less than one-quarter of the. 


entire: reservoir area—it would appear that 
he could do so; and-an expansion of the zone 
in the area where the Colville and Spokane 
Reservations are adjacent to one another could 


raise the problem of delineating the Colville ~ 
and the Spokane portions of the zone,- — - 


9) OPINION ON THE BOUNDARIES OF AND 


STATUS OF TITLE ered 


ne Cueto LAN. ie Me eae THE COLVILLE AN D. SPOKANE. INDIAN 
. _ RESERVATIONS. | . 
February: #, 1997 


of wihority a bak on Umted 
States v. Celestine, 215 U.S. 278, 
285 (1909), that once the bounda- 
‘ries of an Indian reservation are 
established, neither those bounda- 
ries nor the status of title to the 
‘tracts included within them may be 


changed except upon a clear state- 


.ment of an intent by Congress to 
change them. See Matte v. Arnett, 


412 U.S. 481 (1973); City of New 


Town v. United ‘States, 454. F.2d 


121, 125, 126 (8th Cir. 1972); 25 


U.S.C. § 398d (1970). The Supreme 
Court ‘concluded ‘in. ee v. 
Superintendent, 368 U.S. 


'(1962), that the boundaries of tha : 


present Colville Reservation have 
not been affected by allotments, 
-patents and other dispositions of 
and. within ‘the reservation made 
‘subsequent. to -its: establisment. The 
current: boundaries of that reserva- 
tion thus remain as. discussed i in J. 


| ds Seupelt, supra, and: for similar 
boundaries — of. the 


reasons the - 
Spokane ‘Reservation | remain un- 
changed by. the Act.? ‘This holding 


9 An eae atainst the ‘“onclasion set out 
above conceivably -could be based on United 
States v. Oklahoma Gas and Hlec. Ca., 318 
U.S. 206 (1943); Hllis-v. Page, $51 F.2a 
250 (10th: Cir. 1965); and Yooisgahk v. 
United. States, 186 F.2d: 93: (10th Cir. 1950), 
‘Oklahoma: Gas.and: Pooisgah, however, were 
‘decided prior to the Supreme Court’s decisions 
‘in’ ‘Seymour vi: Superintendent; : supra, which 
yeaffirmed the analysis of Celestine and applied 
‘it to-a statute ‘opening: ‘the Colville’ Reserva- 
‘tion to white settlement. and ownership, and 
“Matte - Ve ‘Arnett; Supra, in Which the ome 


oaee 


‘réServation | boundaries - -@an: be ‘found only > if 


‘sti¢h‘an intent ig-made express in thé language | 
of the statute in question: or ‘ean ‘be- clearly 


is in accord sith the SuEon ie | 


-in the 1945 Solicitor’s Opinion, See 
‘59 LD. at 15 n. 60. 0-0 


. THE INDIANS’ INTEREST 
ae THE ORIGINAL RIVER- 
BED AND: THE INDIAN. 
ZONE® | | 


Congress has anibhed the Col- 
ville Confederated Tribes’ full equi- 


table title to tribal lands within the | 
Colville Reservation, both: in the — 


1940 Act and:in prior legislation, 
see United States v. Pelican, 232 — 
U.S. 442, 425 | (1914) 5 and similar | 


perceived from its legislative history ond? other 
‘surrounding circumstances. - - (DeMarrias Ve. 
South Dakota, 319 F.2d 845 (9th'Cir. 1963), a 

case similar to Tooisgah, was: explicitly over- 
-ruled in United ‘States. ex rel ‘Feather Ve. 
Erickson, 489 F.2d 99° (8th Cir. 1973), on the 
ground that its rationale -had become un- 


tenable in- light. of recent decisions ‘such. ag 
Seymour and Matte.) And in any ‘event, all» 


three cases—Oklahoma Gas, ‘Ellis, and 
Tooisgah—involved statutes which, tinlike the 
1940 Act, conveyed to the United- ‘States alt 
‘of the lands within thé reservations in ‘ques- 
‘tion. The: courts in those cases professed “to 
“perceive in’ ‘ guch ° circumstances a clear cole 
‘gressional ‘intent to ‘dissolve tribal govern- 
‘ments on ‘those reservations. ‘Plainly, no ‘such 
‘intent can be: imputed to’ ‘Congress: in conneéc- 
-tion’ with the'1940 Act. ‘Indeed, as to that ‘Act, 
Seymour clearly governs; for if, as Seymour 
holds, continued tribal jurisdiction is not 
inconsistent with ownership. by non-Indiang 
‘of certain: lands in fee within a reservation, 
then such jurisdiction is @ fortiori not in- 
consistent with similar’ ownership, for pur- 
‘poses of a reclamation ‘project such as the one 
‘involved here, by the Indians’ trustee. 

“« 10'The bed of a river’ is that area covered by 
water during: flood Stage ‘up to the normal 
high-water mark. With most rivers, ‘much ‘of 
‘this “aréa is: dry “during - the greater portion 
“of - the: year, “during which time it must be 
traversed: ‘to ‘Obtain aecess to the stream for 
‘fishing, ‘hunting, ‘poating, or other ptirposes, 
“Waited. “States ‘vy. ‘Kansas City, Life Ins: Co, 
889° U. 8. 799 (1950): See also United States 
‘vy. Oress, 243° U:8. 316 °(¥917).- ay . 
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recognition has ee extended with 


respect to the Spokane Reserva- 
tion. Such title, having vested in 


the tribes, cannot be taken except 
Jas clearly and. specifically author- 
ized by Congress.% The following 
two subsections of this opinion deal, 
‘in light of this principle, with the 
nature of the tribes’ interest in (a) 


the pre-1940 riverbed, and (b) the | 


| Indian zone. 
a. Title to the pre-1940 Riverbed 


The bed of-the river (é.e., of the 


‘Columbia and of its tributary the 


. (Spokane) was not designated by the © 
‘Secretary pursuant to the 1940 Act, 


sand the tribes were not compen- 
sated for any taking with respect to 


the riverbed. Accordingly, the ac-— 


tion taken by the Secretary pursu- 
ant to the 1940 Act has not-changed 
the tribes’ title, and T hold that each 
- tribe has full equitable title to that 

part of the riverbed which is within 


the exterior - boundaries of its” 


reservation.” aot 


ot Coactesdional enactments “eoudernlne the 


Colville Reservation. such as the Act. of- 


June 21, 1906 (84 Stat. 325, 378),. which pro- 


- vided for the payment of $1.5 million com-— 


pensation for the lands taken by. virtue of the 
- Act of July a. 1892 (27 Stat. 62),. and the 
Act of March 22, 1906 (34 Stat. 80), which 
‘provided compensation. . for lands ‘taken. by 
settlement and entry, were statutes in which 
Congress. recognized tribal ownership of .the 
equitable title :to- reservation lands. With re- 
spect to the Spokane. Reservation, see, in 
_ addition to the 1940 Act, the Act of May 29, 


1908 (35. Stat. 458), authorizing, inter alia, » 


the allotment of land. within that reservation. 


. 2 Matte v. Arnett, at 504. (1978) ; Seymour | 


y. Superintendent, BUDE a | : United States v. 
‘Celestine, supra. 

, 18 But see page 7, supra. That title of course 
‘confers no rights conflicting with the pro- 
visions of the 1940 Act. The principle articu- 
lated at p. 8, supra, seems to me clearly to 
overcome the ‘possible argument to the con- 
trary noted by Solicitor Gardner in his 1945 
Oommion: See 59 LD. at 167 n. 48, That arEe- 
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[84 LD. 


it could conceivably e argued 


that the lands in the riverbed are 
owned by the state of Washington 
‘because lands underlying navigable — 


waters in territories of the United 


States are, as a general rule, held by 
the United States for the benefit of 


future states under the “equal foot- 
ing” doctrine; and both the Colville 
and Spokane Reservations were cre- 
ated while what is now the state 


of Washington was still a territory. — 
Some authority in this regard for a 


claim of ownership by the. state 
might be found in United States v. 
Holt State Bank, 270 U.S. 49; 55 
(1925), which indicates that “dis- 
posals by the United States during 
the territorial period are not lightly 


to be inferred.” Holt. State Bank 
held that the bed of Mud Lake had 


not been reserved for the use of the 


‘Indians on the Red Lake. Reserva- 
tion, and that title thereto conse- 


quently had passed. :to the state of 
Minnesota when that state entered — 
the Union. The Supreme Court. has — 


| recently. made clear, however, that 


Holt State Bank turned on its par- 
ticular facts, and. has indicated that 
the focal question is-the intent of 
the United States with respect to— 
the land in question. In. Choctaw 
Nation v. Oklahoma, 397 U.S. 620 
(1970), the Court held that the bed 


‘ment. Ig based on: the Se inate rule” that 


absent the. expression of a contrary intention, . 


“the conveyance of title to the upland carries 


with it the title to. the bed of the stream.” 
As the 1945 Opinion acknowledged, however, 
in the present instance title was taken rather 


than conveyed. And in any event, the broad 


principles underlying United States v. Celes- 
tine, supra, and its progeny would make inap- ~ 
propriate the application of any such rule © 
here, since title to the riverbed was not clearly 

and aaa: 8) taken, 


71 OPINION ON THE BOUNDARIES: OF AND STATUS..OF TITLE. 


TO CERTAIN: LANDS: WITHIN THE COLVILLE _AND SPOKANE. INDIAN 
| RESERVATIONS | 
February 2, 1977 


of the Arkansas River in Oklahoma 
had been conveyed to the Cherokees, 


Choctaws, and Chickasaws prior to 


Oklahoma’s becoming a state. The 
opinion emphasized that— 


coe # nothing in the. Holt State Banke 


ease Or in the policy. underlying its rule 


of construction * * * requires that 


 eourts blind ‘themselves to the circum- 


: - stances of the grant in determining the 
intent of the grantor. * ** | 


397 U.S. at. 634. 


Thus if the’ intent of the United 
Sigs in administering lands now 


comprising a state was clearly to re- _ 


_ serve the bed of a river for some par- 
ticular purpose, then that intent, if 
embodied in an appropriate legisla- 


tive or administrative act, would 


result: in an exclusion of the river- 
bed from. the Jands passing: ‘to the 
state. 2 a 

I find that oe executive sine 
hide “the Colville Reservation 
and the agreement'and executive or- 
der establishing the Spokane Reser- 
vation sufficiently embody such an 
intent. Particularly on point in this 
respect is a recent decision by the 
Court of Appeals for the Ninth Cir- 


euit. In United States v. Alaska, 493 
F.2d 764 (9th-Cir. 1970), that court 


held that although Alaska was ad- 


mitted on an equal: footing with 


other states, the state did not own a 
lakebed within a wildlife refuge 
previously created by executive or- 
der. The court stated, that the equal 
footing doctrine— a tes 


_ * * * Goes not mean that eee 
had no power to. previously promulgate 


the executive order here under. serutiny, a 


If,.as we now hold, the language of the : 


order is sufficiently clear to withdraw: the : 


water of the lake and the submerged land, — 


the state’s rights, if any, are subsequent 
in time and inferior in right * * * TTThe 
United States had all the powers of a 
sovereign and, if it saw fit, it might even 
grant rights in and titles to lands which | 


| normally would go-to. a state on its 
admission. * * % ee | 5 


423 F.2d at 768, | | | 
Similarly, I conclude that the bed 

of the Columbia and Spokane — 

Rivers in the area” presently being 


considered were reserved for the use — 7 
and benefit of the Colville and Spo-. 


kane Tribes and therefore were not 
acquired by the state of Washington 
when it entered the Union. This De- 


| partment determined in J.H. Seu- 


pelt, supra, that the land out to the 
middle of: the Columbia River had 
been reserved to protect the fishing | 
interests ‘of the. Colville’ Indians, 


who relied upon the fish as a source 


of ‘subsistence... This aspect of the 
opinion in Seupelt, which was cited - 
with approval-in the 1945 Solicitor’s 
Opinion, 59 I.D. at 152, is now re- 
aiiirmed. Nor is there any basis for 
distinguishing in this regard be- 
tween the Colville and Spokane 
Tribes,* or between the Columbia 
and Spokane Rivers. ‘Indeed, by 
placing the boundary of the Spo-: : 
kane Reservation on the far (west 

and south) banks of those rivers, 


- the executive. order confirming cre- 2 
| ation of that reservation. makes it — 


4 See 59 LD. at 153. . 
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doubly Sian that the lands reserved 
for the use of the Indians included 
the ober’ 


5 The outcome of ‘Holt State Bank was ‘in 


~ largé- part dependent on the. fact that the 
Red ‘Lake Reservation, - which was involved 


in that case, had been created by means which .. 


did not constitute an “express” setting aside 
of the lands in question. See United States v. 
Poilmann, 364 ‘F.Supp. 995, 999. (D. Mont. 
1973). As. the opinion in Holt pointed out, 
_  * The reservation. came into being 
through a succession © of treaties with the 


Chippewas whereby ‘they ceded’ to the United - 


States their aboriginal right of occupancy to 
the surrounding lands. 
formal setting apart of what was not ceded, 


nor any affirmative declaration of the. Tights: 


of the Indians therein, nor any attempted ex- 


clusion of others from the use of navigable. 
waters. The effect of what was done was to. . 
reserve in a general, way for the continued oc- | 
cupation of the Indians what remained of. 


_ their aboriginal territory ; and thus it came to 
be known and recognized as a reservation. 
* % * There was nothing in this which eyen 


approaches a srant of rights in lands under- - 


lying navigable waters ; nor anything evincing 


a ‘purpose to’ depart from the established pol-— 


icy, *°* * of treating such lands as held. for 
the benefit of. the future. State,” - 279. US. at 
58~59 (footnote omitted). oo 

‘The Court in fact noted in Holt that “to jther 


oa reservations for particular bands were. spe- 


cially set. apart, but those reservations ‘and 
bands are not to ‘be confused with the Red 
‘Lake Reservation and the bands oceupying it.” 
‘Id. at 58 n. These aspects of Holt, which dis- 
tinguish that case from. .United States v. 
Alaska, Supra, and from the. situation .now 
before me, were emphasized in the Polimann 


decision, supra,’ That decision held that title | 


to the bed of. the south half of Flathead Lake, 
within the Flathead Reservation, did’ not pass 
to Montana when that state joined the Union ; 


instead, the court concluded, ‘since the reser- 


vation clearly had. been: set aside for Indian 
use prior to Montana’s becoming a state, the 
bed continued to be equitably owned by the 
tribes in question. See also Montana Power-Co. 
v. Rochester, 127 F. 24 189 (9th Cir. 1942). 


Tt should also be noted that in United States 


—¥. Big Bend Transit Co., 42 F. Supp. 459 (E.D.. 
Wash. 1941), the ‘court held that the bed of 
the. Spokane River was part: of the Spokane 
Reservation, The opinion observed that “Tt]he 
State of Washington specifically disclaimed 


all title to ‘all lands held by any Indian or 


‘Indian Tribes provided that the Indian lands 


should remain under the absolute jurisdiction 


and control of the Congress.” 42-F. Supp. at 
— 467 (citing Enabling Act, Rem. Rey. Stats..of 


“© “DECISIONS ‘OF. THE DEPARTMENT (OF THE INTERIOR 


e * & There was no. 


[84 LD. 
». The Tribe. es 17 nterest in the on 
Zone 


As outlined above, the Secretary 
designated | all lands. between the 


Ori einal riverbed and the nearest 


1. 310—foot contour line to be taken 
in aid of the Grand Coulee project. 
Under the Act, accordingly, the 
United States was granted all of the 
“right, title,. ‘and - interest” of the 
Indians. in and to all Indian lands 
so designated and taken, “subject to 
the provisions of-this Act* * *,” And 
one of those provisions specified that 
the ‘Secretary should “set aside” ap- 
proximately one-quarter of the re- 
servoir area for the “paramount use. 
of the Indians” for hunting, mene 
and boating purposes. 

. The question to which I now tam 
concerns the precise nature of the 
Indians’ interest. in the so-called 


Indian zone designated by the Sec- - 


retary pursuant to that provision: 
Solicitor Gardner concluded in 1945 
that that interest was not necessarily 
an exclusive one. [am constrained to 


disagree. with this position’ In view 


of my conelusion with respect to an 
issue, not specifically considered int 
the 1945 opinion. In. my view the 
Indians havea reserved. and. there- 
fore exclusive interest in the Indian 
ZONG- under, the 1940 eae | 


Wash. Vol, 1, _ Ppp: 382, B88; 25 Stat. 676, 677, | 
Sec. 4, par. 2)... ae 

* J¢'This opinion concerns: 3 only. -the potindaries 
of the Colville | and. Spokane. Reservations | in 
the reservoir area, the title to certain portions 
of the riverbed in that area, the: right. of 
tribal members. to use the’ Indian zone’ design- 
nated by the Séeretary pursuant to the 1940 
statute for hunting, fishing, and boating’ pur: 
poses, and the power of the tribes under that 
statute to’ control the use - of that’ zone for 
those’ purposes: by others. _The -opinion: does 


72° . OPINION’ ON THE BOUNDARIES OF AND STATUS OF TITLE 
LANDS ‘WITHIN THE COLVILLE AND SPOKANE INDIAN 
| RESERVATIONS | 


(TO CERTAIN 


8] 


Febr uary &, 1977 


Saicicer: 
word “paramount” in the Act as re- 
flecting a congressional purpose to 
create a “flexible scheme” giving the 
Secretary discretion to determine 
- whether exclusive use of the zone by 
the Indians is “necessary to ensure 
the realization of their privileges.” 
59. 1.D. at 170. Standing alone, how- 
ever, the term “paramount” clearly 
does not determine the issue of 
whether exclusivity was intended. 

As Solicitor .Gardner himself 
~ pointed out, congressional “reliance 
upon the adjective ‘paramount’ 
alone in this context was probably 


| unfortunate,” td. at 169, since. the 
word is ambiguous with respect. to 
connotations of.exclusivity. The rel- 


evant. legislative histery, however, 
| while not. altogether consistent, 
serves In my view to resolve the 
question: along lines somewhat. dif- 
ferent. from those articulated i In, the 
1945 Solicitor’s Opinion. 


The legislative history of the Act — 


concededly does not point unequi- 
vocally in a single direction. In its 


report. to Congress. with regard to. 
the proposed legislation,’ for ex- 


ample, the Department suggested 
that “the rights of the. Indians to 
use this area for hunting, fishing, 
and boating will not necessarily be 
— exclusive. ‘rights.’ ” H.R. Rep. No. 
- 2350, 76th cheeses Sess. 2 een 


and meHeedonny: eens aes which 
- Grand Coulee Dam: and the Third Powerplant 
-  eonnected . There we: are. now: being: Operate 
and maintained.: ae : ie a cae pt 


. 232-400-776 


eae viewed the | 


‘This. aibpestiont “yepresents the 
strongest support. for the position | 


taken in the 1945 Opinion. On the 


other hand, the bill which became 
the 1940 Act was drafted in its final 
form. by the Office of Indian Affairs 
jointly with the Bureau of Reclama- - 
tion - shortly after the: Assistant 
Commissioner of Indian Affairs had. 


indicated that he contemplated the: 


“setting aside of a particular part 


or parts of the reservoir for the en- 


clusive use of the Indians in exercis- 
ing their rights, subject, of course, © 
to “the primary use of the reservoir 


for reservoir purposes.” 59 I.D. at 


157 (Italics added). Indeed, the: very 
memorandum which set. forth that. | 
contemplation of “exclusive” use eX- 
pressed the notion in “proposed 


statutory language utilizing | the | 
woe “paramount.” Jd. 


Early drafts of the Act: prepared | 
athin the Department’ provided 
that the title to be granted to the | 


‘United: States should be “subject 


to the reservation for the ‘Indians 
of an easement to use such lands for 
hunting, fishing, boating, and other 
purposes.” 59 I D... at’ 156. . The 
Bureau of Reclamation resisted this 
approach, not:-only out of opposi- 
tion to the open-ended reservation, 
of easements for unspecified “other 
purposes,” but also on the basis of 
a concern that administration of 
the project should not be made un= 


duly complicated. The Indian lands. 


to’ be: taken were not contiguous, but 
tather ° were ar rang ged | in a, “checker- 
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are pee ee 


the reservations.” This situation 
obviously would have rendered the 
simple reservation of an easement 
with respect: to the particular lands 
taken difficult to oversee and ad- 
minister. Indeed, it was feared that 


a scheme under eich the Indians. 


retained scattered “rights in all 
parts of the reservoir area * * * 
would interfere with the proper de- 
velopment of its recreational ae 
bilities.” Id, at 156. . 

Thus the scheme of the Act was 
modified, and the present statutory 
language, authorizing the creation 
of a contiguous Indian zone, Was 
agreed upon. There 1 is no persuasive 
he evidence of any determination at 

the time of this modification that 
the nature of the Indians’ rights 
was to be. ‘different than ‘had 


- originally been contemplated when 


the reservation ofan easement was 
specified, nor is.there any. apparent 
reason or basis for. such a determi- 
nation. in ‘this context, ‘given! ‘the 





oa ‘Congress . had. speuel ‘both the sheisns 
and Colville Reservations to entry and ‘settle- 
ment by non-Indians. See the Acts of J une 19, 
1902 (32 Stat. 744) (Spokane), Mar. 22, 1906 
(34 Stat. 80) (Colville), and May 29, 1908 


(85 Stat. 458). (Spokane). See. also. the title: 


opinion dated May 2, 1973, issued by the Title 
Plant, Portland Area Director’s Office, ‘Bureau 
of Indian Affairs, - which ‘includes. 11 color- 
coded maps depicting the boundaries of the 
Colville Reservation and the source of title 


foreach parcel‘of land in the designated area. 


That title opinion and all related documents 
are on file in the above office. 


' As for the area upriver from the reserva- — 


tions, the Colville Reservation originally ex- 
tended considerably north of its present north- 
ern boundary but was diminished by the Act of 
. July 1, 1892 (27 Stat. 62), which provided for 
allotments. to Indians living in: the severed 
portion. See 59 I.D, at 151. 
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in fact, 
upriver beyond the boundaries of 


[84 ID, 


background eutlined atau and the 


limited purpose that the change in| | 
approach evidently was designed to 
accomplish, the soundest inference 


is that only the Zocation of the areas 


to which such rights were appli- 


cable was changed.** It is the failure — 


of Solicitor Gardner to draw this 


inference, or even to deal with the ~ 
question of whether the Indians’ 


rights were reserved ‘rights, which 
represents the chief point of de- 
parture between his analysis o the 
Act and mine. _ 
This view of the Act alas com- 
ports more closely with an agree- 
ment dated June 14, 1940, between © 
the Office of Indian Affairs and the 
Bureau of Reclamation, relating to 
acquisition of Indian lands for the 
project. Paragraph 7 of that agree- 
ment, which was concluded only © 
fifteen. days prior to the date of the 
Act, reflects an understanding that 
“existing” rights of hunting and 


fishing in the areas to be taken were 


to be “satisfied” by the. Act, ‘thus 
arguably, at least; ‘suggesting a Tes- 
ervation of preexisting rights.° 19 


8 Since the Indian mane is “lotated almost 
totally ‘within the exterior boundaries of the 
Colville and Spokane Reservations, there is 
no geographical anomaly involved in the con- 
clusion that the Indians’ rights. in rue zone 
are reserved. rights. 

19 The 1945. Solicitor’s Opinion includes the 
following passage: “It is important to realize 
that the acquisition of Indian allotted lands 
for the reservoir began long in advance: ‘of the 
passage of the act of June 29, 1940, and that. 
some of these lands were inundated ‘prior to 
their acquisition.. The plan at this. time was 
to reserve easements to the Indian owners 
which would enable them to make use of the 
reservoir without any limitation upon : these 
uses, and therefore the riparian factor of sev- 
erance damage-was not taken into considera- 
tion in appraising the Indian lands, ‘either at 
this time or subsequently, the lands of the 
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| The above analysis is ‘reinforced | 
by the language of the Act. The Sec- - 


retary is directed to “set aside” an 
Indian zone from the lands taken 
for project “_purposes—terminology 
that at least is consistent with, and 
may well be indicative of, a con- 
templation that already existing 
Indian rights to the lands desig- 
nated were being preserved. More- 
over, the siete is to set aside the 
zone “in lieu of” reserving to the 
Indians hunting, fishing 
ing rights “in the — areas granted 
under this Act”—language which 
_ would appear to suggest the notion 


i outlined above, to the effect. that. the 


Act merely imposed a geographical 
shift of those preexisting rights..In- 
deed, ‘the Indians are specifically 
‘said to have “rights” in the zone set 
aside, which: rights are “subject 
only” to (a) the. Secretary’s. au- 
_ thority to promulgate conservation 

| regulations, and (b) the overriding 
proviso that the rights “shall not 
interfere with... project’ opera- 
tions.” 2° The implication thus is 


“Indians and non-Indians alike being. appraised 
upon the same basis. The Indian allotted lands 
were acquired. under memoranda of understand- 
ing between the Indian Office and the Bureau 
of Reclamation approved by the Department 
on Apr. 6, 1939, and June.14, 1940. Paragraph 
7 of the latter memorandum of understanding 
provided: ‘Nothing in this, agreement shall 
affect . existing. hunting and fishing rights of 
the Indians:in the Columbia River Reservoir 
area intended te be satisfied by the enactment 
into law of the provisions of the second para- 
graph of Section 1 of S. 8766 and. H.R. 
9445 * * * (76th Congress, 3d Session).’ ” 59 
LD. at. 155 (Italics added ; footnotes omitted). 

_ 20'The existence of these two limitations on 
the Indians’ rights may well explain why the 
term “paramount” rather than “exclusive” 


, and boat-. 


that those rights. are not Saget | 
to any concurrent rights of other 
persons in the Indian zone,2+ | 


The conclusion that the Act ¢ con- 
templates retention by the Indians 


of preexisting (and therefore re-_ 


served and exclusive) rights is, in 


addition, strongly supported by the 
principle that enactments permit- 


ting a taking of Indian property are 
to be. construed narrowly, as giving 


congressional consent only to the 


most limited extinguishment of: In- - 
dian proprietary. rights necessary 


for fulfillment of the purpose of the _ 


taking. atte v. Arnett, supray 412 — 
U.S. at 504; enominee Tribe vs 
United States, 391 U.S. 404 (1968) a 
United States v. Santa F Fe. Paw RR. 
Sam 314 U.S. 339. (1941) ; Seymour. 
v. Superintendent, supra; United 
States v. Wice, 241-U.S. 591 (1916) ; 


United States v.. Celestine, SUpTA. 


There is no provision in the 1940 
Act for any.non-Indian use of areas ~ 
included within the. Indian ZONe. — 
Similar support for this view.of _ 
the Act stems from the well-estab-_ 
lished principle that statutes afféct= 


ing Indian interests: are, where am- 


was used in the Act: and may. also. aeienes. 
underlie the comment in. the Department's 


‘report quoted on page 15, supra. 


21¥ do not mean to suggest that this analysis. 
of the language of the Act is conclusive of° 
the questions ‘considered | herein: indeed, my — 
construction of that. language is not the only 


plausible construction. I do, however, believe. ” 


that my reading of the language is the sound- 

est of the various possible readings, and that 
in combination with the analysis of the his-: 
tory and purposes of the Act set out above. 
and the rules of statutory interpretation re- 
ferred to in the text infra, it provides a sound 


basis for my ultimate conclusions. 


a 


biguous, to. 1. construed . most 


favorably to the Indians involved. 


E.g., Squire v. Capoeman, 351 U.S. 


1, 6-9 (1956) ; Carpenter v. Shaw, 
980 U.S. 363, 367 (1930); United 


States v. Santa Fe Pac. R. Co., su- 


pra, 314 U.S. at 353-54; Choate v. 


Lrapp, 224 U.S. 665, 675 (1912); 


Cherokee Valea Cases, 208 


U.S. 76, 94 (1906). 
Accordingly, although neither 
the Act nor the legislative history 


underlying it is crystal clear, I am > 


compelled by the above considera- 


; tions to hold that the Indians’ | 
rights to’ “paramount use” of the 


| indian zone are reserved rights. held 
by the United States in trust for 


them, and: that those rights are 


therefore exclusive (except as lim- 
ited by the prohibition against in- 
terference with project operations 
and by the’ ‘Secretary’ s explicitly 
conferred power to prescribe con- 
: servation regulations). Those rights 
aré a condition to and a burden 
upon whatever title the United 
States received pursuant to the 1940 
Act. Cf. Séufert Bros. v. United 
States, 249 US. 196 (1919). | 


3: THE - JURISDICTION - OF 
-. THE TRIBES — 


_ AND BOATING IN THE IN- 
DIAN ZONE 


Given my holding in the preced- 
Ing section, the question arises 


whether in-addition to having exh 


clusive. hunting, fishing, and. boat= 


ing: rights in the Indian zone, the 
tribes also have. the authority. to. 


regulate the--use- of: that: area by: 
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TO: -REGU- | 
LATE FISHING, HUNTING, © 
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others foe such purposes. ‘Tt is my 
conclusion that they do. | 
With respect to hunting and fish- 


‘ing, such a right is clearly inferable 
from 18 U.S.C. §1165 (1970), 


which, as was held in Quechan 
Tribe v. Powe, 350 F. Supp. 106, 


110 (S.D. Cal. 1972), “makes ji a 


crime for any person to enter an 


Indian Reservation for the purpose 
of hunting, fishing, 
Jess. such person has tribal permis- 
sion to do so.” * Quechan held that 


, or trapping un- 


section 1165 “confirmed” the right 
of tribes to “control, regulate and 
license hunting and fishing” within 
their reservations.” See also 7 nated 


2 See, 1165 reads as follows: ‘Whoever, 
without lawful authority or permission, will- 
fully and knowingly goes upon any land that 
belongs to any Indian or Indian tribe, band, | 
or group and either are held by the United 
States in trust or are subject to a restric- 
tion against alienation imposed by the United: 
States, or upon any lands of the United States 
that: are reserved for Indian use, for the pur- 
posc. of. hunting, trapping, or fishing thereon, 
or for the removal of game, peltries, or fish | 
therefrom, shall be fined not more than $200: 
or imprisoned not more than ninety days, 
or both, and all game, fish, and peltries in: 
his possession shall be forfeited.” 

- In theory there may ‘be some question 
about whether the tribes enjoy regulatory 
power in those few portions of the Indian © 
zone which are not within the boundaries: 


of the reservations, and. whether 18 U.S.C. 
§ 1165 (1970) would be applicable to those-. 


areas in view of the general principle that 


-criminal statutes are to be strictly construed. 
I am inclined, on the pasis of the reasoning: 


set’ out in the text at note 26, infra, toward 
the view. ‘that the tribes. do have Jurisdiction: 
in those areas; and Tam similarly inclined 
to conclude that’ the language of sec. 1165— 
which speaks | of “lands of the United States 4 
that are reserved for Indian use”—is applicable. | 
to all portions of the Indian zone, in light 
of my ‘holding above that the tribes’ hunting, 
fishing, and boating rights in the zone are re- | 
served . rights. (With respect, to the Jatter: 
point, Tr note that section 1165 requires that 
the substantive terms of the statute be vio-. 
lated: “knowingly and willfully,”’ so that. my: 
view ‘of the ‘statute would ° not operate to- 
ensnare’ the ‘unwary. See United States v.. 


my OPINION ON “THE. BOUNDARIES OF AND 
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Sia Vv. Vola, 564 F.. Supp. 
995, 1001-02 (D. Mont. 1973). Thus 


any tribal ordinances properly en-— 


acted to regulate hunting and fish- 


ing in the Indian zone must be re- 
garded as. valid and may be en- 


forced by the Colville and Spokane 
tribal courts so long as the require- 
ments of all pertinent federal 
statutes, such as 25 U.S.C. §§ 1801 
ef seg. (1970), are observed.?* See 
Alaska Pac. Fisheries v. United 
States, 248 U.S. 78 (1916) ; Morris 


v. Hitchcock, 194 U.S. 384 (1904) ; 


Iron Crow v. Oglala Sioux Tribe, 
231 F.2d 89 (8th Cir. 1956). Such 
ordinances may also, of course, in 


effect be’ enforced in the federal | 
courts through application: of. a 


tion 1165. 


- The right to regulate fonaae < 


the Indian zone is not specifically 


conferred upon the tribes by section 
1165, which speaks only of hunting 


and fishing. In my view, however, 


the tribes’ regulatory authority in’ 


the zone-extends to. boating as well. 
Tt has: long been settled that In- 
dian tribes, bands, 


sovereignty, and that those groups 


Pollmann, supra.) These. questions. probabiy: | 


are of no. realistic significance, however, in 
view.of the minimal extent of such geographi-. 
cal discrepancies and the pr actical sci ae of 
ascertaining their. location. 


 * The. Colville Constitution, which chas been. 


approved: bythe Secretary, provides in Article 
V, sec. 1{a), that the eleeted tribal council has 
the responsibility and-authority ‘“‘to protect 


and preserve: the tribal property, wildlife and - 


natural resources * * *,” A ‘similar  provi- 


gion appears in ‘Article ee sec. 7) of the 


Spokane Constitution. 


| . and nations | 
originally poate all aspects of 


today ‘retain os sovereignty, ‘at 
least in terms of power over their — 
internal affairs, except as limited — 
by. act of Congress. Williams: v..Léeé, 
358 U.S. 217, 220, 223 (1959) ; Wor- 
cester V. Georgia, 31 U.S. 214 (6 | 
Pet.) . 515 (1882) ; Colliflower ve 
Garland, 342 F.2d. 369 (9th Cir, 

1965) ; Zron Crow-v. Oglala Siouw 


‘Tribe, supra, 231 F.2d at. 91-94, 98; 


Oliphant v. Schlie, -2.-. F. Supp. : 
No. 511-7302 (W.D. Wash., 


San =e aia 9 


| filed March 21, 1974; see 55 ID. 14 
(1984). In AL oOlanahan v. Arizona 
State Tax Comm’n, 411 U.S. 164, 


17 72-17 8 (1973), the Supreme Court 
recently emphasized the pertinence 
of these principles to questions such 
as the one now before me: — | 

_ ‘The Indian sovereignty doctrine is rele- 
vant, thei, not because -it provides a_ 
definitive resolution of [such] issues * * *, 
but because it provides a backdrop 


against which the applicable treaties 


and federal statutes must be read. It 
must always. be remembered that the 
various Indian tribes were once inde- 
pendent and sovereign nations, and 
that their claim to sovereignty long 
predates that. of our. own. Government. . 
Indians today are American. citizens. 
They have the right to vote, to use state 
courts, and: they receive some state serv- | 
ices. But it is nonetheless still true, as 
it was in the last century, that. “It}he. 
relation of the Indian tribes living within 
the borders of the United ‘States [is] an. 
anomalous one and of a complex char- 
acter. ee ‘They. were, and always 
have been, regarded as. baving a semi- 
independent position when they preserved 
their tribal rélations; not as States, not 
as nations, not as possessed of the full 
attributes of sovereignty, but as a sepa- — 
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rate eee. with the power of sepia 
their internal and social relations, and 
thus far not brought under the laws of 


the Union. or of the: State within whose 


limits they reside.” United States v. 
Kagama, 118 U.S. at 381-882. (Footnotes 
omitted.) 25 — 


- On the basis of this approach, the 


1940 Act’s reservation’ of exclusive. 


: boating rights to the tribes provides 
in my view a sufficient basis for 
tribal jurisdiction’ to regulate that 
| activity in the Indian zone.” The 


-conferral of such exclusive rights — 


would be futile unless there existed 
some appropriate means of enfore- 
ing those rights. It: is reasonable, 
therefore, especially absent any 
other clearly effective: mechanism 
for the enforcement of such rights, 
to conclude that a: concomitant en- 
forcement authority. rests. in- ‘the 
tribes themselves. | 

- The Indian zone -is, as I have 
noted, almost. entirely within: the 
boundaries of the reservations. A 
properly. drafted tribal ordinance 


25 While decintons: concerning ‘the recogni- 
tion and. preservation of tribal sovereignty 


have basically dealt with reservations estab- 


lished by treaty, I can perceive. no reason for 
- any different conelusion where an executive 
order reservation is involved, at least so long 


as the executive order does not ‘clearly and 


specifically indicate that the reservation was 
_ ereated for an -exceptional purpose in- 


compatible with ordinary notions... of tribal : 


: sovereignty. 

I see no “sound basis or reason ioe ‘dis- 
tinguishing commercial navigation from pleas- 
ure boating in this regard. -The’ ‘Act is not 
in.terms limited to rights of the latter sort; 
indeed, excessive or. unregulated commercial 
navigation might well interfere with the In- 


dians’ hunting and fishing as well as boating 


rights. In this. connection I note. ‘that navi- 


gation rights exist from: one. end of the lake 


to the other in the non-Indian. zone (including 
the “navigation lane” established by the Sec- 
retary between the Colville and ee por- 
tions -of the Indian. mone) « 


“DECISIONS OF THE ‘DEPARTMENT ‘OF THE: INTERIOR » 


Oliphani-v. Schlie, supra, ee 


is LDL 


: could. pee te that anyone nedae 
_-the-reservation subjects himself to- 


tribal regulations dealing with ac-— 
tivities as to which the Indians have 
exclusive rights, and to the jurisdic- 
tion of the tribal courts in such re- 


-spects. See, ¢.g., Buster v. Wright, 
135 F. 947 (8th Cir. 1905), app. dis- 


missed, 203 U.S. 599 (1906) ; Of. 


ee 


¥. Supp. at wnnn--3 


_[A]n Indian tribe’s powers of local self 


government originally included the power 
to enact criminal laws pertaining to non- 
Indians and to confer upon its tribal. 
court jurisdiction over the person of » 
non-Indian to enforce such laws on those 
lands. reserved for such Indians within 
the established boundaries of their res- 
ervation, Such jurisdiction continues. tor 
this day, save as it has been expressly 
limited by the acts of a superior govern- 


"ment, ie., the United States Government.” 


Nor is the tribal authority out- 
lined above. undereut by the regu- 
latory: authority of the state of 
Washington under its criminal law 


and. Public Law 280, 18 U.S.C. 


§ 1162. It is immaterial, in fact,. 

whether the state has Falla ieadio- 
tion over the Colville and Spokane 
reservations in the respects author- 
ized by that statute; for 18 U.S.C. 


§ 1162(b) in any. event peecruae 


' & The court in Oliphant restricted ie hold 


ing to offenses “occurring on land held im 


trust by the United States Government for 


the benefit of Indians within the exterior- 


boundaries of the * * * Reservation. Juris- 


diction * '* * over non-Indians on fee pat-- 
-ent lands 


within the reservation is not 
presently. before the Court,’ and the. Court 
expresses no views on: une edueeelony = sees 


KE. Supp. at - 2222. 


Similarly, I deal. aioe only with tribal’ 
authority to regulate activities as to which. 
the Colville and Spokane Tribes have exclusive- 
and reserved rights, in areas to witch such: 
rights are ADE CeOre aoe : 
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sate. papal b ar oe secren ‘trust: 


- property “in a manner inconsistent 
with. any Federal * * * 


from— 


depriv[ing] * * * any Tadiak or any In- 
dian tribe, band, or community of any: 
or immunity ‘afforded | 
under federal * * * statute with respect 


right, privilege, 


to hunting, trapping, or fishing or the 


— _ control, licensing, or regulation ther eof. 


Such rights are granted both by 


the 1940 Act and by 18 U.S.C. § 1165. 


(197 0), S0 that state regulatory. law 
of the sort referred to above can in 
no way undermine the Indians’ ex- 


clusive right to hunt, fish, or boat: 


in the Indian zone or their right to 


regulate those activities there. Any: 


state law conflicting with tribal or- 
dinancés in these areas, or purport- 


ing to undercut such tribal juris- 


diction, would be invalid. See 


United States v. Pollmann, Supra, 


364. F. Supp. at 1002; 
Tribe vy. Rowe, suprd. 28 


Kent aa, 
Sokteitor.- 


Quechan 


PARK CENTER WATER DISTRICT 


AND THE CANON HEIGHTS 
JTRRIGATION AND RESERVOIR | 
COMPANY | | 
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Decided February ool 97 7 


suas fron | decision of the Gola 


‘State Office, contac of , es 





8 As noted ae there are in. reality. two 


‘Indian -zones—a Colville zone and a Spokane: 2 


statute,” 
and - likewise ‘prevents | the: state 


increasing charge for water 


ment, : 

from well on public. land, Pueblo, 7 

(057197. | : 
Affirmed. 


1. Administrative pragsae: Burden | 
of Proof—Appraisals——Evidence: Pre- | 


| sumptions——Water and Water ee 
| Generally | 


One challenging the accuracy of an ap- | 
praisal of water based: on fair market. 


' value must Show by substantial evidence 


the nature of the alleged error ; where the 
appraisal has been conducted in-accord- 
ance with generally accepted: appraisal 
principles, allegations of error unsup-: 
ported by evidence will be given little: 
weight. 


2, Water and Water Rights: — 
ally—Water and Water Rights: State 
Laws. 


An attempted adjudicati on “of federal 
water rights will not be recognized where 


_ the state court 1) lacked jurisdiction over 


the United States for failure to serve 


_ process upon the Attorney General of the 


United: States or his designated repre- 

sentative pursuant to, 43. U.S.C. § 666 (b) 

(1870) ; and 2) lacked jurisdiction over 
the subject matter for failure of the liti- 
gation to conform to the requirements 

of a general litigation of all water rights 
pursuant to 43_U.S.C. § 666(a) (1970). 


8. Water and Water Rights: Feder- 
ally Reserved Water Rights—Water 
and Water Rights: State Laws—With- | 
drawals and Reservations si Springs and 


| Waterloles. 


zone—rather than one.’ Consistent with this 


fact. and with the 1945 Solicitor’s Opinion, 
59 LD. at 159-60, ‘each tribe in effect has . 


jurisdiction as. described above: over its Bore 


tion of the zone, 
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Where a waterhole and. the surr ouitds i 
ing land were withdrawn pursuant to 
both an Executive Order and an Act of. 


Congress | and reserved exclusively for 


use by the publie before the: water had 


been appropriated by others, the fed- 
erally reserved water right is superior to 
and precludes any acquisition of rights 
to the water by. others. oe 


4, Contracts: ° Generally —Estoppel— 
Water and Water Rights: Generally 


A lessee of the water from a well 
owned by the federal government, who 
agrees that his use of the water will not: 


be used asa basis for obtaining a perma- — 


nent water right and who nevertheless 


proceeds to. try. to obtain a water right. 


in state court based on that use, will be 
estopped from asserting any resulting 
decree of the state court for any purpose. 


APPEARANCES: William V. Cross- 
man, Esq., and Larry Dean Allen, Esq,, 
Canon City, Colorado, for appellants; 
Harold J. Baer, Jr., Esq., Office of the 
Solicitor, United States Department of 
the Interior, — Denver, Colorado, for 


a 
7 OPINION BY ae 
ADMINISTRATIVE JUDGE | 
s TUEBING 


INTERIOR BOARD OF 
LAND APPEALS 


Park Center Water District and 
-. The Canon Heights Irrigation and 
Reservoir Company appeal from 
the Feb.. 24, 1976, decision of the 
Colorado State Office, Bureau of 


Land Management (BLM), mereas- 


ing the charges for water with- 


drawn from a well owned by the 
United States from 2 cents per 
thousand - gallons to ie cents. “per | 
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thousand enllons: 1 “Appellants ¢ ar- 


gue that the BLM’s decision is arbi- 
trary and capricious. ‘for two rea- 


sons. First, they assert that there is — 
simply no justification for an. in- 
crease in costs; and, second, they: 
have obtained from the State of 
Colorado a. decree granting them 
the right to the use of the water. 
[1] The BLM decided to raise the 


rate for this water due to a ‘reap- 


praisal of its value. See. 2 of the 
lease provides 1 in part that 


* * * The water fees and charges set 
forth above will be reviewed by the les- 
sor at five year intervals, commencing 
with the effective date of this instrument 
[July 1, 1971], fo determine the fair mar- 
ket value of this lease and water charges 
to be made for the next successive five 
year period. [Italics added.] 


In accordance with that provision, 
the BLM conducted a survey of the 
existing market for well water in 
this area of Colorado. The conclu- 
sion of the appraiser, Jerry J. Rohr, 
was that the fair market value of 
the water is 6 cents per 1,000 gal- 
lons. The study appears to have 
been conducted with due regard to 
professional standards, and the 
conclusions are well supported by 
the facts marshalled by Rohr. 
Where the fair market value of the 
land or water has been determined 


1The actual difference in charges between 
the two rates is not as drastic as it might 
seem. The appellants consumed 24,302,366 gal- 
lons of water in the most recent year of the - 
lease. At 2’ cents per 1,000 gallons the charge 
would be $486.05. However, the lease in 
§ 2(B)2 provides for a minimum .charge of 
$1,000 per year. At 6 cents per 1,000 gallons 
the charge would be $1,458.14. Therefore, in 
practical terms, the difference is a . 
$1,000 per year and he 458. 14 per year, 


difference of $458. 14. 


87] | PARK ‘CENTER. “WATER DISTRICT AND THE :CANON HEIGHTS. 
RESERVOIR COMPANY | 


IRRIGATION AND 


689 


‘ February ‘3; 1977 


‘in accordance with generally ac- 
cepted appraisal procedures the con- 
‘clusions of the appraisal will not be 
; disturbed i in the. absence of a show- 
~ ing of error. See George D. Jackson, 
20 IBLA 258, 257 (1975); Hugene 
_ G. Roguszka, 15 IBLA 1, 11 (1974). 
As appellants have failed to point to 


- any specific error in the report, the 


conclusions of the appraisal are ac- 
cepted as correct. 

[2] Appellants’ ‘Alternative: basis 
for appeal apparently rests on a de- 
cree granted them by a Colorado 
court giving them the right to put 
the water to. beneficial use.2 This, 
assert the appellants, gives them the 
right to continue to receive the 
water without paying increased 
charges.? In support of this asser- 
tion they cite but one case, Colorado 
| River Water Conservation Dist. v. 


United States, 96 S. Ct. 1236 (1976). 


Appar ently the case is cited for the 
proposition that water rights of the 
‘United States may be adjudicated 
in state court proceedings. 
State courts may adjudicate 
water rights of the United States 
3 under certain conditions set forth 
_in the “McCarran Act,” 43 U.S.C. 


* £No such decree is included in the record 
‘before us, nor have.appellants specifically iden- 
tified any such decree, They allege only that 
they have “Applied for and obtained” a right 
to the water pursuant to Colorado law. How- 
ever, the record does contain a published legal 
notice which indicates that appellants are 
referring to case No. W-1499 in the District 
- Court of Colorado in and for Water Division 
No, 2. 


‘8 Why the appellants believe they are obliged . 


to pay anything at all, in view of their asserted 
‘belief. in--the validity. of the court’s decree, 
is not explained. 


; § 666 (1970). First, ‘the state must | 
‘serve notice of the proceeding on 
the Attorney General of the United 
States or his designated representa-_ 


tive. 43 U.S.C. § 666(b) (1970) ; see 
United States v. Cappaert, 508 F.2d 
313, 321 (9th Cir. 1974), aff'd 96.8. _ 
Ct. 2062 (1976). The Solicitor as- 
serts that neither the Attorney Gen- 
eral nor his designated repr esenta- : 


tive has | ever been -ser ved - with 


process in this case, and there is no 
contrary allegation or evidence. For 
that reason the state court never 
had jurisdiction over the United 
States. . 

Second, the pr ovisions of thie Mc- 
Carran Act “provide a limited 
waiver of soverign immunity only 
where the state court proceeding in- 
volves a general, area-wide ad- 
judication of the water rights of all 
parties, not siniply where one water 
user wishes to.challenge the United 
States’ right to the water. Cappaert 
v. United States, 96S. Ct. 2062, 2073 
(1976); Dugan v. Rank, 372 U.S. 
609. (1963): United States vy. Hen- 
nen, 300 F. Supp. 256, 261 (D. Nev. 
1968). This adjudication was not 
the general adjudication contem- 


plated by the McCarran Act, and, 
therefore, the Colorado. court. had 


neither jurisdiction nor authority to 
affect the rights of the oa 
States. 
- [8] Mor eover, it is selon that the 


right to the use of the water is and 


always has been vested in the 
United States. The water in this well 
was struck by a lessee of the United _ 
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. States ie was, oleae to Bile 


and gas. Sec. 40 of the Mineral - 
Les et, 30— USC. § 229a, 
(1970), was yied: in 1934 and. 


Teasing: Act, 


gave the authority to the Secretary 
‘of the Interior to purchase the cas- 
ing of the-well and to lease the well 
to “the public. This was done.t The 
legislation also provided that the 


‘would be withdrawn as a waterhole. 
30 US, C. $229a(a) (1970). 
All waterholes on public lands 


and the surrounding acreage were 
withdrawn by Executive Order No. 


107 of Apr. 17, 1926, 30. CFR, 241. 5, 
n. 1, pursuant to § 10 of the Act of 
| ince. 29, 1916, 39 Stat. 865, 43U.S. C. 
§ 300 (1970); 48 CFR 2311; the 
Act of Aug. 24, 1912, 37. Stat. 497 
and the Act rr June 25, 1910, 36 
Stat. 847, 43 U.S.C. 88141, 142 
(1970). Therefore, it is clear that 
the well and the land surrounding 
it have been reserved from disposi- 


tion since before the first lease ~ 


issued. Jack A. Medd, 60 I.D.'8 
98-100. (1947 ). In fact, the nition 


of the first offer to lease in 1936_ 
contains the statement of the with- | 


drawal of the land pursuant to 
Executive Order No. 107, as does 


every subsequent lease ‘up to and | 


including the en one. 


-4By letter “Li? PIA, dated Apr. 4, 1936, 


the Commissioner of the General Land Office | 
reported to the Secretary that the casing in - 


this well had:been: purchased and the well 
conditioned as a water well by the Geological 
Survey, and he recommended that the water 
be offered for lease. On Apr. 18, 1936, the First 
Assistant Secretary authorized the leasing of 
this water'in accordance with the Act: of 


June 16, 1934, 48 Stat. 977. The first lease 


of this water issued effective on Jan. 1, 1987. 
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future appropriators. 
water rights is empowered by the Com- 


- [84 LD. 


‘The federal  dgeceniehe was not 


“obligated to secure - permission of and — 
-from. the. State Engineer’s Office * * *. 
before it could. make use of; the. under- 
ground or percolating waters developed 
in its own wells * * * upon its reserved 
lands * **, 
-entitled to enjoin the fedéral government 
from the use of such waters because ‘its 
representatives failed. to. comply with ~ 
statutory procedural law and regulation 
Jand on which the well was located hae 
tion and ‘use of. water . 


nor was the’ State * * * 


in force covering the field of appropria- 


‘State of Nev. ex rel. Shaniberger Ve 


U.S. 165 F. Supp. 600, 601 (D. Nev. 


1958). 
See also Gunvald Landbiim, 2 
LD. 554 (1929). 


The Supreme Conrt aed in 1 the 


Cappaert. case that - 


This Court has long held that euen. the | 


Federal Government withdraws its land 


from the public domain. and reserves it 
for a federal purpose,. the Government, DY . 
implication, reserves appurtenant water 
then unappropriated to the extent needed 


" to accomplish the purpose of the reserva- 


tion. In ‘so doing the United. States ac- 


‘quires a reserved right in ‘unappropriated 


water which vests on the date of the res- 
ervation and is: superior to the rights of 
Reservation of 


merce Clause, Art. I, § 8, which permits 


federal regulation ‘of navigable streams, 
and the. Property | Clause, Art.. IV, § 3, 


which permits. federal. regulation of fed- 
eral lands. The doctrine applies to Indian 
reservations and other federal enclaves, 


encompassing water rights in navigable 


and nonnavigable streams. Colorado 
River Water Conservation District Vv. 
United States, 424, 8; 800° p. ----, 96 S. 
Ct. 1236, D.. 1240, 47 L.Ed2d 483. (1976) ; 5 
United States v. District Court for Hagle 
County, 401 UJS. 520, 522-523, 91 8.Ct. 
998, 1000-1001, 28 L.Ed. 2d 278, 280-281 
(1971) ; : Arizona v. California, 873 U.S. 
546, 601, 83 S.Ct. 1468, 1498, 10. LEa2d 


 -§42, 578 (1963) ; FPC v. Oregon, 349 U.S. | 


oy OIL, RESOURCES, INC. ee 4 — Ol 
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: 435, V.S. Ct. 532, 99. LRA. 1215 ‘(1958),; 
United. States. Vs Powers, 305 U.S. 527, 59 
‘S.Ct. 844, 83 L.Ed. 330 (1989) ; Winters v. 

United States, 207 U.S. 564, 28.8. Ct. 207, 
52 L.Ed. 340 (1908). 


96 S. Ct. at 2069-7 0. 


“The. Supreme Court also held in 
that case that the doctrine: of. im- 
plied: reservation applied ‘to both 


_ underground and surface water. 96. 
 §. Ct. at 2072. Consequently, it is 


| ‘clear that this well and its water are 
withdrawn from any other dispo- 
sition, including the attempted dis- 
position under. state law. The at- 
tempt by the state court to 
determine and dispose of the rights 
‘of the United States to the water is 
7 simply without effect. | 

[4] Finally, it should be noted 


121, 129 (sth ¢ Cir. oe es idaaed. | 


369 U. S. 887 (1962) ; Gress Vv. Gress, - 
209 S.W. 2d 1003 (Tex. Civ. ARE. 


1948). 
Therefore, pursuant to the: ‘au- 


thority delegated to the: Board of 
Land Appeals by the Secretary of _ 

the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed. 


Epwarp W. STuEEING, *s 
_ Administrative Judge. - 


WE CONCUR:: 
‘Doveras E. Henriques, 


Admimstratwe Fudge. a 


“Josert W. Goss, - 


Administrative Judge. a 


that the appellants are estopped by. 


contract from asserting any sort of 
permanent water right against the 
United States. In every lease since 
the first one beginning on Jan. 1, 
1987, lessees have agreed that 

The furnishing of water hereunder 


| " shall under no circumstances become the 
‘basis of a permanent water right. 


y Lease, Section 1. 
. That provision is part of the most 
recent lease, a lease effective. on 
July 1, 1971, for a period of 20 
years. Appellants acted in total dis- 
regard of the terms of their lease in 
seeking a permanent: water right. 
_ Having... nevertheless. obtained «a 
_ decree in their favor, a decree in- 
valid for numerous other: reasons, 
: appellants are estopped from assert- 
‘ing it as a basis for relief. Woodard 
vy. General Motors Corp., 298 F.2d 


‘lease, 


OIL RESOURCES, INC. 


: 23. IBLA 394. 


Decided February 7, ior 
Appeal from decision of the Utah State 


‘Office, Bureau of Land Management, 


denying petition for reinstatement of 


oil: and gas lease Uneene: 


Affirmed. 


1. oil and Gas Leases: Rictcasone~Oil _ 
and Gas: Leases: Rentals—Oil. and Gas 


Leases: Termination .. 


The lessee of an oil and gas. lease,. is-. 
sued after Sept. | oe 1960, which has 
reached the end of ‘its primary term, 
must submit the rental for the ‘first year 


‘of an anticipated extended term ‘under 
80 U.S.C. § 226 (e) (1970) on or before. 
‘the regular anniversary date: ‘of. the 
Failure to submit the ‘rental | 
timely © will: result ” ‘in. the > automatic 

termination of the lease’ by PDEs on of 


92 


Yaw under 30 U.S.C. §188(b) (1970). 


Unless the lessee can show that he is 


entitled to reinstatement of his lease un- 
der 30 U.S.C. §188(c) (1970), he ean- 
not obtain the extension. 


2, Oil and Gas Leases: Extensions— 


‘Oil and Gas Leases: Reinstatement 
‘The discretionary authority granted to 
the Secretary of. the Interior by 30 
U.S.C. §188(d)° (1970) to reinstate oil 
and gas leases terminated for failure to 
pay rental timely; which leases are eligi- 
ble for extensions under 30 U.S.C. § 226- 
1(d) (1970). because: drilling operations 


_  eommenced prior to the end of the term 
. of the lease and were being: diligently 


prosecuted. at that. time,. applies only to 


oil and gas leases issued before Sept. 2. 


1960. An oil and gas lease. issued -after 
that date, which has ‘terminated for 
failure to pay rental timely, can be re- 


instated only under the provisions of 30. 


—6US.C. § 188(¢e) (1970). 
3. Oil and Gas Leases: Competitive 


Leases—Oil and Gas Leases: Reinstate- 


ment—-011 and Gas Leases: ‘Termina- 
fon | 


The. provisions. of 30 U.S.C. §§ 188 (b) 


and (c), and decisions of the board dis- 


cussing those provisions, are generally 
‘applicable to both competitive and non- 
competitive oil and: gas leases on which 
there is no well capable of produce oil 
or gas in paying quantities: — 


4, Oil and Gas Leases: Cancellation— 
Oil and Gas Leases: Termination— 
Words and Phrases 

“Cancellation” and “termination.” The 
“cancellation” and the “termination” of 


oil and gas leases are separate, distinct 


_concepts. Cancellation requires a specific 
act by the Department authorized by vari- 
ous statutes. Termination under 30 U.S.C. 
§188(b) (1970) is automatic, occurring 


ae by operation. of law when the lessee fails 


: to. pay. his rental ee 
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5. Oil and Gas Leases: Reinstatement — 
‘An oil and gas lease which has termi- — 
hated by operation of law for failure to 


pay the annual rental timely may not be 
reinstated under 380° U.S.C. §188(c) 
(1976) unless, among other things, pay- 
ment has been tendered. at. the proper 
office within 20 days of the date due. 


APPEARANCES: James A. Murphy, 


Esq., Salt Lake City, Utah, for 


appellant. 


OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON 


| INTERIOR BOARD OF LAND 


APPEALS 


Oil Resources, Inc., po: from | 


the May 21, 1976,. sean of the 


Utah State Office, Bureau of Land 


Management (BLM), denying its 
_petition for reinstatement of its oil 
.and gas lease U-13666. BLM denied 


the petition because appellant did 


not exercise reasonable diligence 1 in 
failing to submit rental on or before 
the anniversary date of the lease, 


Apr. 1, 1976, and also did not submit 


the payment within 20 days there- 


after as required by 30 USC. 


$188(c) (1970). 


Appellant’s lease was issued com- 
petitively on Apr. 1,1971, for a pri- 
mary term of 5 years ending Mar. 
31, 1976:°An oil and: gas lease “on 


-which -actual drilling operations 
‘were commenced prior to the end of 
its primary term and are being dili- 
gently prosecuted at that time shall 


bé extended. for two years.” 80 


US.C. §-226(e) (1970). The regula- 


tions governing these drilling ex-. 


‘tensions are set out at 43 ce R 
‘8107.2. 


- OTL RESOURCES, 
| = ‘February 7, 1977 
By Seer re axial Apr. oO. 
1976, the United States Geological: 
Survey (Survey) informed BLM 
that appellant was conducting ac- 
tual drilling operations on the lease 
but that it could not yet determine — 


_ whether appellant had met the re- 
quirements ‘for extension specified: 
in 43 CFR 3107. 2-2. Survey then in- 


formed BLM: on Apr. 26, 1976, that 


the drilling requirements of 43 CFR 


- 8107.2-2 had been met by appel- - 


lant and that Survey had no objec- 
tion: to eranting | appellant an 

extension under 43 CFR 3107.2-3. 
However, by letter dated May 5, 
1976, BLM ‘notified appellant that 


- because it had not paid the rental on 
_ or before the anniversary date, Apr. 


1, 1976, the lease had automatically 
ieeminted by operation of law. 

Appellant filed the petition for 
reinstatement..and tendered the 


rental payment on May 14; 1976. In | 


the ‘petition, appellant stated that 
it had ‘completed the well on the 


lease, that the well -was awaiting 


hook-up to.a gathering system and 


that more than $100,000 had: been 


expended. Appellant further stated 
that the: “non- “payment of ‘rentals 
oceurred ‘through © 
[sée]: oe MOLE a: ae ae 

“Appellant now presents sieuil 
arguments alleging - error in the 
BLM decision denying its petition. 
First,-it- argues’ that the language 


“of 30: U.S.C. § 226(e)- (1970) au- 


thorizing- extensions is: ‘mandatory 


and’ therefore ‘an. extension cannot 
be denied for failure to pay rental. 


- Second, appellant areues that there 


“inadyer tance 
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is no queen in the tattites or 
the regulations that a lessee must. 
submit rental prior to the expira-- 
tion of the lease in order to obtain 
an extension. Third, appellant ar- 


gues that the.decision cited by BLM 


as authority for denying the peti- 
tion, Merilyn K. Buxton, 24 TBLA 
269 (1976), 1s not applicable to com- 
petitive leases. Fourth, appellant 
argues that even if 30 U.S.C. §.188 
(1970) were applicable to its lease, . 
sec. 188(d) would allow reinstate- 
ment. at the discretion of the Secre-_ 
tary of the Interior. Finally, appel- 
lant ‘argues that: because: the -lease — 
contains valuable deposits of oil and 
gas, it may only .be- canceled by 
judicial proceedings as. eee m 


48 CFR 3108.3.: 


- Appellant’s: arguments miscon- 
strue the relevant amendments to 
the Mineral Leasing Act.of 1920; 30 
U.S.C. §-181 ef. seg. (1970), passed 


by Congress since 1960. By failing — 


to pay its rental timely, appellant 


has placed itself in a position.where 


it can obtain no relief under- exist- 


ing law. For the following reasons, _ 


we must affirm the decision of sia 
BLM State Office. . | | 

[1,2] Several of sipollanead ar- 
guments are. concerned with the in- 
teraction of the extension by. drill- 
ing provisions and the rental ‘pro-— 


Vv isions of thie Mineral Leasing | Act 
of 1920, as amended, 30 U.S.C. § 181 


et seg. 4 1970). Appellant's position 
would give the extension pri ovisions | 
a pr ecedence over the rental ‘provi- | 
sions which is neither Warrantéd by 


7 the language of the statutes not in- 


ree) 
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‘An oil and gas isesae) such ¢ as ap- 


pellant qualifies for an extension of 
his lease by complying with the re- 
quirements of 30 U.S.C. § 226(e) 
(1970). However, in order for any- 
one to exercise rights granted: by. 
_. the mineral leasing -laws, the lease 


involved must be’ maintained: in 


_ good standing in accordance with 
the provisions of those laws and 
with the terms of the lease.. For ex- 


ample, neither communitization 
agreements nor assignments should 


be approved if the particular lease 


has: terminated for failure to pay 


rental timely before BLM can issue. 


such approval. See e.g., C. J. Iver- 
S07, 
391 (1970), appeal dismissed with 
pr ejudice, Iverson v. Frizzell, Civil 
No.:75=106. (DB. Mont.) 
197 6): Clarence Zuspénn, 18 IBLA 
1, 4-5 (1974). Appellant’s argu- 
ment that the language of 80'U.S.C. 
~§226(e) (1970) is mandatory ig- 
nores this basic concept. 


_ The mineral leasing laws require. 


that rental must be paid-“for each 
year of the lease” (30 U.S.C. § 226 
(d) (1970) ) “on or before-'the an- 


hiversary date.” (30° U.S.C. § 188 
(b) (1970) ). ‘This’ requirement. is. 


repeated. i in. “Schedule B”-to appel- 
lant’s lease. Sec. 1 of appellant’s 


: lease does state that the lease 3 is for 


a period of five (5) years. ‘How- 
ever, an oil and gas Tease may be 
extended beyond its primary term 
by compliance with various provi- 


sions of law, some of which are de- 


scribed in.section 1: of appellant’s 


lease. The require ement to pay rental 
‘set out in “Schedule B” does not. 


21 IBLA 3812, 323, 82 I.D. 386, - 


Sept,” 9; 


[84 LD 


ane the payments to any specific 


numbers. Rather it is simply a dec- . 
laration that rental must be paid 
for each lease year. See Texas East- 
ern Transmission Corp. ‘14 ISLA. 
361, 365 (1974). ed 7 
Without Sabin sO of a anal 
payment for the-sixth lease year, 
or what. would be the first year of 
the extended term,-the lease expir es: 
by its terms and the lessee is in the: 
position of a. trespasser if he con- 


tinues his: drilling operations past 


the expiration. date. A. key ‘element 


-In-demonstrating the diligent prose- 


cution of actual drilling operations 


necessary to qualify for an-exten- — 


sion is drilling activity after the ex- 
piration date of the lease. Charles: 


‘M. Goad, 25 TBLA.130: (1976). A 


lessee continuing his drilling opera- 


tions without paying the rental 
would be able to abandon his opera- 


tions at any time prior. to receiving 


an extension, having assumed no abs 
ligations. with regard to the lease: 
Such a situation is contrary to the © 
whole structure of the mineral leas* 
ing laws requiring advance rentals 
on. oil and gas leases. — : 


ead reese an n application of the 
termination ‘provision ‘to leases eli- 


gible for a 2-year extension where: 
diligent drilling operations-were-be- 
ing conducted on the expiratiow 
date of the lease is evident from ar 
examination of the language and - 
legislative history of the ‘amend- 


ments to the Mineral Leasing Act. 
of 1920 passed since 1960. ‘The-ex- 
tension by drilling provision, a. 
: ints codified as 30 U. S. C. oS 276 {eh 


a}... OTL RESOURCES, INC. | 


 O8 


. ey 2, aUe 


| (1970), was a as pate of the 
Act of Sept. 2, 1960, 74 Stat. ‘781. 


Also included i in that Act was a sim- x 
ilar extension by drilling provision, — 
codified. as 30 U.S.C. § 226-1(d), 


(1970), for leases in ‘effect on the 
enactment. date. 


In 1962, . ‘Congress. aed 30 . 
U.S.C. § 188 (1954), which had re-- 
quired the termination of a lease for 
failure to pay rental timely, by en- 


acting general reinstatement provi- 
sions 


Act of Oct. 15, 1962, 76 Stat. 948, 


30 U.S.C. § 188(c) (1964). In those 


| amendments, Congress also gave the 
Secretary. special discretionary. au- 


thority to reinstate an oil and gas. 


lease on: which. “drilling operations 
were being diligently conducted on 
the last day of the primary term of 


_. the lease, and, except for nonpay- 


ment of rental, the lessee would 
have been entitled to extension of 


his lease, pursuant to sec. 4(d) of 


the Act of Sept. 2, 1960 (74 Stat. 


— 790).” Act of Oct. 15, 1962, 76 Stat. 


948, 30 US... § 188(d):- (1970). 
Sines section 4(d), now codified as 
80 U.S.C. § 226-1(d) (1970), ap- 
plies only. to oil and, gas leases 
issued before Sept. 2, 1960, discre- 
tionary reinstatement under 80 
U.S.C. §188(d) applies only to 
leases issued before that date and 


lant’s lease, which was issued in 
. 1971, ie : 


2 Dhe language of 30 U.S.C.. 1g 188 (d) (1970) e 


~ is slightly. ‘different. from the quoted. language 


of the: law. ‘passed ' ‘Dy: Congress: and: get. out 


applicable only to leases 
which had terminated prior. to the 
enactment of the amendments. The | 


Sonate Ree No. ‘81-2165, 
which accompanied the. amend- 
ments, contained this comment on 


the granting of the 2-year extension 


under 30 U.S.C.. §.296-1(d) where 


; dili gent drilling operations were be-. 
ing conducted at the end of the lease | 


term. 2 


eat However, the. eseraneie of. the: 
Interior has held that this extension is . 
also subject to the provision of the act of 


J uly 29, 1954, in that, if the rental for the 
next lease year is not paid prior ‘to the 


expiration date, the lease terminates 


automatically, notwithstanding the dili- — 


gent. drilling operations being conducted. 


1962 U.S. Code Cong. & Adm. N ews 


8286, 3238. Clearly, Congress would 
not: have authorized: special rein- 
statement of such leases under 30 
U.S.C. §188(d) (1970) :ifit wasnot 
in agreement with the Department 
that failure to pay rental on or be- — 
fore the anniversary date of the first — 
year of the extended term resulted 
in the termination of the lease. 
Congress, in 1970, again amended — 
80 U.S.C. § 188 (1964) to allow re- 
instatement, under certain condi- 
tions, of any lease which had been or 


‘at 76 Stat: 948. The version set out at 30 


U.S.C. $188(d) refers. to. “section 226-1 of 
this title’ rather than merely to “section 
4(d)” or 30 U.S.C. § 226-1 (d). However,’ the 
entire section 4 of the Act of:Sept..2, 1960, 
74 Stat. 789-90, codified ag 30 U.S.C. § 226-1 

(1970), is‘concerned only with oil and gag. 


leases issued prior. to the enactment of the 


Act, Sept. 2, 1960. 


1. .. 2As stated above, extensions granted under 
therefore does not apply to aE ~ 80 U.S.C. § 226(e) (1970) are applicable only 


to oll and gas leases issued after Sept. 2, 1960. . 


In 1962, when Senate Report No. 87-2165 


owas written, no oll and gas leases were eli- | 


gible for extensions under 30 U.S.C, § 226(e) 
(1970) because the primary term of any rele- 
vant competitive lease’ was 5 years: ‘and of any 
relevant: noncompetitive: leare: was. 10 yo 
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would hee eafter be terminated 
automatically by, operation of law 
for failure to pay rental timely. The 


Act of May 12, 1970, 84 Stat. 206, 30 
| These 
| amendments and the related com- 
mittee reports (e. g., 1970 U.S. Code’ 


USC. §188(c) (1970). 


Cong. & Adm. News 3002) contain 
‘ho indication that Congress con- 
sidered erroncous the Department’s 


position that a lease, qualified for 


an extension. by drilling, will termi- 
nate for failure to pay rental timely. 


» ‘To.summarize the above discus- 
sion of Congressional. action, we 
find that: (1) In 1962, Congress was 


aware. that the’ Departient con- 


sidered a lessee obligated to submit | 


rental for the first ‘year of an antici- 


pated extended term or his lease 


would terminate under 30 U.S.C. 
§ 188 (1954), now, as amended, 30 
U.S.C. §188(b) (1970); (2) Con- 
gress concurred in this position by 
providing special reinstatement re- 
lief to lessees holding leases issued 
prior.to Sept. 2, 1960; and-(3) In 
1970 Congress again, by its silence, 
declined to overrule the. Depart: 
ment in this. matter, or to provide 
special relief for post-1960. leases 
eligible for. extension under . 30 


U.S.C: § 226(e) (1970), but. which | 
have. terminated for failure to pay ? 


rental timely. | 

We. find, etctis, that nicamae 
‘was required’to pay rental for the 
lease year beginning Apr ly 1976, 


the. first. year. of its anticipated ex: 


tended term, on or‘before the anni- 
versary date of the lease, Apr..1 

1976. Since appellant did not do | 50, 
its: Tease: terminated automatically 
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by operation of law as provided by 
80 U.S.C. § 188 (b) (1970). Unless 
appellant can show that it is en- 


titled to reinstatement of its lease 


under 30 U.S.C. § 188(c) (1970), it 
cannot obtain an. extension under 30 — 


U.S.C. § 226 (6) (1970). 


[3] Appellant’s argument that 
there is a distinction’ between non- 
competitive oil and gas leases and 
competitive ones with regard to ter- 


_inination for failure to pay rental 
timely under 80 U.S.Cy $188 (b) 


(1970) and reinstatement of termi- 


nated leases under 30 U.S.C.° $188 
(6) (1970) is incorrect. The only oil 
and gas leases excepted from ‘those 
provisions are leases containing a 


well capable ‘of producing oil: or 


gas in paying quantities.” 30 U.S.C. 


§ 188 (b) (1970). Since appellant 


did not have such « well on its 
_lease'on Apr. 1, 1976, when it failed 


to pay the rental timely, but was 
only conducting drilling opera- 
tions, the provisions of 30 U.S.C. 
8§ 188(b) and (c) are applicable 
to its leasé. See Tetas Eastern 
Transmission Corp., supra, at 863— 


64, Moreover, any decision of the 


Board ‘disciissing those provisions, | 


such as Af evil. EK. Buston, SUPT, 


is. generally applicable to both com- 
petitive and noncompetitive oil and 
gas leases, regardless of the type of 


lease. involved i in 1 the — de- 
| cision. oe | 


[4 Appellant also argues that 4 a 
sca known, ‘to. contain. valuable 
deposits of oil or gas may be can- | 
celed only through judicial. pro- — 
ceedings. “This ‘argument -confuses | 
the: ‘separ ate and distinct concepts 


gm -, 0 ESTATE OF. CHARLES RED‘ BREATH; BEAR > 7. 
PP oe } | February 14, 2977 | | th 


of “cancellation” aad ae 
tion.” Appellant’s lease has not been 
canceled. In order to. cancel, a lease, 
the Department must. take. specific 
~ action, including; in.some-instances, 
- judicial. proceedings. F.9%580 U.S.C, 
-§§-184(h) (1).5) 1882) 3 188(b) 
(1970). Rather, appellant, by. fail- 
ing to pay ‘its rental :timely, has 
caused its. Jease to become, subject to 
_ the directive of Congress set out. in 
80 U.S.C. §.188(b): (1970). that. in 
such a situation. “the lease. shall 
- automatically terminate: by opera: 
tion of law.” The Department. takes 
‘no action .to- cause. such-a termina- 
tion; It -is triggered solely. by the 
failure of the lessee.to pay its rental 
timely. See. a. J. I VETSON,. ee at 
314, 82.L.D. at 389. - 
(51. Finally, appellant, has- not 


argued. that..it is entitled. to. rein- 


statement of its lease under the only 


7 applicable. statute, 30 US: C: § 188 
(ce) (1970). The BLM Staite Office 


| decision correctly ruled that appel- 


lant’ is not entitled to such reinstate- 
ment. A lease, terminated for fail-— 


ure to pay, ‘rental timely, 3 is eligible 
for reinstatement: only if the rental 


ee is tendered at the: proper office with- 
in 20 days of the date due, 30 U.S. C. 


§188(c) (197 0). “The fact that ap- 
pellant’-did not submit its rental 
until May 18, 1976, well past the 20- 
day period beginning Apr. 1, 1976, 


7 prevents: consideration’ of ae pos 
“sibility” of reinstating “appellant's : 


lease. A. BE. “White, 28 IBLA 91 
(1976) ; af erilyn: K. Bumton, supra; 
Texas Eastern Transmission Corp, 


supra at 367. As Congress noted 
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tlement: 


svhen, it. ad @ 188. tO: ‘allow 7 
reinstatement : , s Shia 
_ It is recognized that this 20- day. limita- 


tion on; ‘reinstatements | Tneans | that, a 
small percentage . of.. terminated . leases, 


otherwise. deserving, may. ‘not. be . Tein- 


stated under this legislation, ‘However, in 
balancing the. ‘advantage of a more. liberal : 
relief provision .against. ‘the committee’ s 
desire to reduce the incentive for “inten- 
tional”. mistakes, the latter course . was 


chosen. ‘In the event, truly, deserving cases _ | 


arise that cannot. meet. the 20- day. provi- 


sion recourse to private relief legislation a 


may. be necessary. 


H.R. Rep.: Nov 91-1008, 4970 us, 2 
Code Cong! & Adm: News'3005:: :- 


- ‘Accordingly; :pursuant:to the: i - 


thority delegated to the: Board .of 
Land Appeals by the Secretary of © 
the Interior, 43:CFR 4.1; the deci- 
sion appealed,from,is ofirmed: 


Joan B. THomeson, 
“damatianatns J eg 


Wr concur: 


JosePH: .W.. Goss... ee ae 
Administratwe. Oh Pe ies 


Freperick: Fispmany 00% 0 


“Estate oF. CHARLES ‘RED. 
_.. BREATH BEAR - 


6 IBIA. ae ee 
| Dei sd Brainy 19 ‘igi ; 
opel ‘from Administrative... ‘law 


: Judge’ S order, denying. Petitions, for 


rehearing. 


DENIED. 


1. Tadian Probate: ‘Compromise Set- 
cam 75: 0—Indian ; 


Probate: 
‘ Waiver or Agreement: tere al 
200.0- esha, oe 


Absent approval by an authorized repre- 


sentative of the Secretary ‘of the Interior 
a document purporting: to constitute a pri- 
mary devisee’s_ relinquishment of her 
inherited interest. ofa deceased Indian’ s 


trust estate can be given no effect. Nor . 


can such an instrument be the basis for 2 
compromise settlement ‘pursuant to 43 
CFR 4.207 when the primary devisee dis- 
avows ‘the alleged: agreement before the 
Administrative Law J nudge. | 


APPEARANCES: Agnes Red ‘Breath 


Bear Iron Elk, Gladys Red Breath 
Bear Two Bulls and Pearl Red Breath 


Bear Lakota, appellants, ‘assisted by 
Walter Lakota. ‘ 3 


OPINION BY ADMINISTRA- 
TIVE JUDGE HORTON 


INTERIOR BOARD OF 
INDIAN APPEALS — 


- ‘This is an appeal from an order 


denying petitions for réhearing en- 


tered by Administrative Law Judge 
Garry V. Fisher-on July 15, 1976. 
Charles Red Breath Bear, deceased 
Oglala Sioux allottee No. 7551, died 


. testate on: Oct. 29, 1973. He was sur-" 


vived by four ‘danghtsra, who, in 


the absence of a valid last will and 


testment of the deceased, would be 
entitled to equal one-fourth shares 


in decedent’s trust estate. Decedent’s 


will, dated Feb. 1, 1966, devised the 
bulk of his estate to Myrtle Red 
Breath Bear Johnson, 


three daughters of the testator we 
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appellee 
herein.. Appellants. are the other. 
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received lesser interests from the 
will, “= ; | 
Arppélianite ‘allege | that Judge 


Fisher erred in refusing to give ef- | 


fect to an alleged family settlement 
agreement or written compromise 
signed by testator’s four daughters 


on Jan. 22, 1974. In the alternative, 


appellants allege the evidence estab- 


lishes that decedent lacked requisite 
mental capacity to execute a will in 


1966 and:that the same should there- 


fore be declared invalid. 


Based ona complete review of 
the record on appeal the Board 
is satisfied that Judge Fisher’s order 


denying petitions for rehearing and 


his Apr. 12, 1976 order approve _ 
will were proper. 
[1] The written document signed 


by Myrtle. Red Breath Bear John- 


son in which she states her willing- 
ness for her sisters to share equally 
in the estate of their deceased father 
is not binding on her. Absent ap- 
proval by an authorized representa- 


_ tive of the Secretary of the Interior, 


it has consistently been held. that 


; such an instrument cannot consti- 
tute a relinquishment. of. inherited 


interest i in a deceased Indian’s trust 


as estate. Estate of Maggie Weipah 
(Weipa) (Maggie George), LA- 


1409 (July 5, 1966). Nor -does the 


‘record reflect. that the document i ln 


question. constitutes: a compronnise 


settlement by the parties pursuant 
to 48 CFR. 4.207. As stated by 


Judge Fisher in his original or der: 
“ce * * Myrtle Johnson is cognizant 
of the effect of compromise of her 
rights under the will, refuses to so 
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_ compromise, and <disavows the 
agreement.” Order, p. 22. 
Appellants’ other ground ioe ap- 
peal is their.claim that the. testator 
was. too old and. sick at the time his 
will was prepared for him to have 


understood the nature-of his actions. 
~~» It.4s: further alleged that the testa--. 


tor ‘could not have. understood the 
will because it was not prepared in 
his native tongue. These allegations 


- were raised at the probate hearing 
and Judge Fisher addressed them 


thoroughly i in his Apr. 12, 1976 deci- 
sion. From ‘our independent: review 


of the record, we find his conclusions - 


on these’ points to be supported by 
substantial ‘evidence. With respect 
to testator’s mental capacity Judge 
Fisher’ concluded : “Charles Red 
Breath Bear, though elderly and en- 
feebled with the ravages of tubercu- 
losis, was, on Feb. 1, 1966, a rational 
man, contemplating the possible ef- 
fect of. his illness, was aware:of the 


scope and extent of his assets and 
consciously formulated, disposition = 


of those assets” in his last will.and 


testament. * (Order, p..5.) The order 
approving will also. explains that 
two disinterested persons who as- 
sisted testator in preparing his will | 
understood the spoken Sioux Jan- 


guage. e. (Order, p. 3.) 


‘4 'We point out, “however, ‘that: our ruling 
on the ineffectiveness. of the document dated 


Jan. 22, 1974, does not preclude Myrtle Red 
Preath Bear I oitison from requesting approval 
_in the future from the. Secretary of the In-, 


terior or ‘his duly authorized representative 
for the conveyance of any of. ‘her inherited 
interest on the Pine Ridge Reservation to 


her sisters. See 25 U.S.C. § 483 (1970) which 


applies to rights of individual Indian, owners 
of land encompassed ‘by the terms of apne 
Indian Reorganization Act. — . 


Appellants offered 3 no ae aa: 
covered evidence in support of their 
petitions ‘for rehearing or any com- 
pelling argument to suggest, that the 
order approving “will was in error. 
As with their petitions for rehear- 
ing, the present appeal merely ar- 


gues questions of. fact: originally a 


determined and disagrees with con- 
clusions based thereon. ©. 
NOW, THEREFORE, by virtue 
of the. authority . delegated to the 
Board of Indian Appeals. by’ the 
Secretary of the Interior, 43 CFR 


4.1, the appeal of Agnes Red Breath 
Bear Tron Elk, Gladys Red Breath 


Bear Two Bulls and Pearl Red 
Breath Bear Lakota from Adrninis- 
trative Law Judge Garry. V. Fish- 
er’s July 15, 1976 Order Denying 
Petitions for Rehearing, be, and the 
same is, hereby DENIED. _ | 
This decision is final for the De- 
Pa ' 


= Purr Honor: 
_ Administrative d udge.” 


We CONCUR:? 


Atexanper H, wee ae 
Chief Administrative J wage. 


Mrrcovern J. Sanaci,,. - 


Administrative Judge. — a 


GAY COAL, a 


7 IRMA 245 oe 
- Detided M arch 0, 197% 


Aspeal = oy Coal, Ine. from a ee 
sion. aud order by Administrative Law: 
Judge Sweeney in Docket Nos. BARB. 


100 
%6-111-P, BARB 76-160-P, 


eivil penalties and vacating a ‘déter- 
mination of liability with respect £0 
one alleged violation of the Federal 


_1968., 


_ Astnned, 


1. Federal Oval: Mine ‘Health: and — 


| . Salety Ket of 1969: “Administrative 
Procedure: eating: Amendments to 
Pleadings * a bs 


The Thténiee Board. of Mine nem tions 
Appeals will: not.-overturh ‘a: procedural 
ruling ‘by an Administrative Law Judge 
disallowing. an, amendment, to a- pleading 
unless ‘the record manifests: an abuse of 


discretion by showing such ralin g ‘td have | 


a clear preaatce eftect unon the abject: 
ing:party. oe a Seg ET ane ees 
2. Federal - i. ‘Mine “Health . anil 
Safety Act of 1969: Penalties: : 


ae 


. In a ‘see: “109 oa noyo. sproceeaing au 
Administrative Law ‘I udge may deter- 
mine an amount of civil penalty. for vio- 
lations charged and . found to have oc- 


 eurred higher than ‘that proposed by ‘the 


MESA Assessment Office for such viola- 
tions where such determination is based 
upon consideration of the statutory eri- 
teria and findings which ° justity his as: 
sessments. 


APPEARANCES: (. EL . Buxton, : 
Jr, Esq., for appellant; ‘Gay ‘Coal, 
Ine: ; Robert. J. Phares, Esq., Acting 


Assistant Solicitor, Marcus P. McGr aw, 


Esq., Trial - Attorney for ‘appellee, 
Mining: ‘En oreemient ‘and ’ Batety: Ad-* 


. ministration. - ’ : 


as S OF THE ‘DEPARTMENT Or THE. INTERIOR | 


aad 
BARB 76-161-P, assessing $3,500 in. 


Coal. Mine, Health a and Safety Act of _ 


[84 1. D. 


OPINION BY ADMINISTRA- 
TIVE JUD GE SCHELLEN- 
BERG ee - 


INTERI OR BOARD t OF MINE 


Se ekite re ONS APPR A: ES 


‘B ack ground 


* Petitions. for ‘assesament, of cul 
penalty. were: filed by the. Mining 
Enforcement and Safety Adminis- | 


| tration. in. Docket Nas, BARB 76- 


111-P; BARB. -76-160-P, and — 
BARB. 76-161-P inyolving a total : 
of 17 alleged. violations. In. response, 


appellant. Gay Coal, Inc. (Gay) on 


Apr..7, 1976, filed what amounts to a | 


confession: ‘and avoidance as: to pen- 


alty assessments, but. did. not. deny 


the occurrence.or existence of. the 17 . 


violations charged. . oS cael / 
A. Prehearing. Order; ened fe on 


; ae 8, 1976, recognized Gay’s fail- 


ure to deny the allégations: of. viola- : 
tion tin-its Respense filed on Apr. 7, 
1976.:The order indicated tio ‘need : 


for an’: ‘evidentiary hearing on: any | 


issue’ of: ‘liability and reqitired Gay 7 
to: show : “Cause, by ‘Apr. 23, T1976, 
why each alleged. violative ‘end. 
tion “or ‘practice ‘should’ rot be 


deemed admitted by the: pleadings. 


On Apr. 26, 1971 6, Gay filed 3 its “Pre- 


hearing Response” which reiterated 


reliance on its. previous. answer and. 


stated the nietessity for a hearing 


to. determine the. appropriate pen: 
alties to be assessed under ‘sec. 109° 
(a) © of ‘the Federal. Coal eae 


30 US. gine) (1970) 


On Apr. § 976, J udge  Sostey | 


Og oe ot ot tae GAY COAL; 


ANCE 101: 


Mar ch 10, dot 


| ‘issued... an: Pou ae “Deter- 


- mination. of Liability : and Notice 


of. Hearing” finding that the 17 vio~ 
lations existed as alleged and set-: 
ting a ‘hearing date at. which. time 


the six criteria set forth in.see:.109. . 


(a) (1). ‘of the Act would be applied 


in. order to determine the amount. of 


each penalty. assessment. - . 

On May. 3. 1976, a. further. reply. 
by Gay. was rooted which was. not 
accepted by the.J udge as it.was late- 
filed. . Following | an evidentiary 
| hearing’ on May. 25, 1976, in .a..de- 


cision . dated. July 19, 197 6, the 


Judge. agsessed civil penalties of 
$3,500, for. 16. of thie 17 alleged V10-. 


lations. of the “Act. oF of the safety 


standards ‘promulgated. thereunder. 
The ‘proposed. assessment with re- 


spect to ‘one notice of violation, No. 
2 CAL, “Mar. 6,. 1975; was ‘wacated’ 
as was the determination of liabil- 


ity under this notice, as, set forth-in. 


the Judge's, Order of Apr, 97, 1976. 


- On “Aug. 9, 1976, Gay appealed 
to the ‘Board ‘pursuant: to 43 CFR 
4,600 contending, in part, that the 
penalties assessed are arbitrary and 


excessive. In support of this con- 
— tention appellant asserts that the 


Judge failed .to..consider relevant 
evidence and erred in raising the 
amount of at least one: penalty as- 
sessment. over that:-made by the 
MESA: Assessment: Office.. .Addi- 
tionally; Gay asserts. that \ its 
amendment, termed: “Additional 
Prehearing Résponse;” filed on May 
8, 1976, should havé been accepted 


by the Judge and that it was an. 


abuse of discretion not to accept it. 


“Ts ssues 3 Presented on Appeal . a 


AY Whether: the «J udge: erred: ia 
not. permitting’ a- ~late- nee areerid: 
ment to’ the pleadings: * 


~:B. ‘Whether-:the: cueaae OE: ion vo 
““perialties assessed by. the:J udge. was. oo: 


appropriate in light of: the. eviderice | 


adduced at the hearing. 


. Discussion, ee. 


On appeal diy ‘Saendé ‘that tie 
was an abuse of discretion not ‘to 
allow the amendmient | tO its answer —- 


but does hot State > how, it was preju- a 


diced. thereby.” - =. 
_ As ‘noted in ‘thé’ ‘initial’ ‘decision: 
Gay has: never ‘spedifically’ denied’ 
the occurrence or existence: ‘of’ ‘any’ | 
of the alleged’ ‘vidlations” and its. 
late-filed responsé aierely indicated’ 
that the allegations weré not adinit~’ 


‘ted. In these. citcintistances the lates’ 


filed. response: did:'nothing more. 


than require a:prima facie. showihg. | 


of violation. Our:.examination ‘of 
the ‘record ;conVinees' us that even — 
though the. Judge’s..order: of Apri. 
27, 1976,: determined: liability for. 
each of: ane alleged violations, the. 
Judge. permitted, :and MESA did. 
in fact present, a prima facie show- 
ing with respect to 16 of the 17 vio- | 
lations charged. As to one allega-_ 


tion, the J udge. found that MESA | 


had failed in its” ‘proof, ‘and subse-. 
quently dismissed the» charge and 
vacated any prior assessment there-. 
on (Dee. 9): Furthermore,: Gay was 
afforded the opportunity and did in 
faet- conduct : cross+ “examination on 


‘the alleged violations... 
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In sum, the Board concludes that: 7 


the Judge did not abuse his discre- 
tion in failing: to.consider: the late- 


filed. response of Gay and that.even 
if Gay’s response should have been. 
considered, the.failure to.do.so was | 
harmless: errorias. Gay's was: not a 


udiced mapa 


In contending ‘that the assessed 
penalties are arbitrary and capri- 
clous Gay asserts that the Judge 


failed to consider evidence with re- 


spect to its: rapid compliance follow- 


ing notification of a violation, its 


economic condition, the difficulty in 


hiring skilled employees, and the 


unavailability of certain equipment 
atits No.5 Mine. | 


The Judge’s through, individual 


: analysis of each of the 17 alleged 


violations adequately. demonstrates 
that.all of the relevant.evidence re- 


garding the criteria of sec. 109(a): 
— (1) of the Act. was. given full and 
fair consideration. — | 


With respect. to Gay’s assertions 


dealing with competence’ of em- 


ployees and the unavailability of. 


equipment, the Board finds that 
such contentions, being merely gen- 
eral assertions without supportive 


evidence or testimony, 2 are re properly 


disregarded. _ 


Regarding. the ‘aieet excessive- | 
ness, Gay references only one viola-. 
tion, 1 BCL, Mar. 24; 1975, wherein. 


the Judge assessed.a penalty of 
$500, the MESA Assessment. Office 


having set.a penalty of 882 for this 
. - gessed in the total amount of $3,500 


same violation. 


_ DECISIONS OF THE: DEPARTMENT OF THE INTERIOR 


[84 LD. 


“Tt is well settled that a hearing on 
a petition for civil penalty assess- 
ment is de novo and that pursuant to 
43 CFR 4,545 (c) the Judge is not 
bound by the informal proposal for 


assessment made by the Assessment. 
-Office: See Black Watch Coal Cor- °° 


poration, 6 IBMA 252, 1976- 1977 
OSHD par. 20,894 (1976) ; ‘Boggs 
Construction. Company, 6 IBMA 
145, 1976-1977 OSHD par. 20,724 
(1976) ; Old Ben Coal Company, 4 
IBMA 198, 999. 82 LD. 264, 1974- 
1975 OSHD par. 19,723 (1975) ; 


Buffalo Mi ining Ocean, 2IBMA 


296, 246, 80 T.D..630 (1973) ; Spring. 
Branch Coal. Company, 2 IBMA 
154, 158, 80 LD. 438,. 1971-1973: 
OSHD par. 16,240 (1973). - | 

The penalties assessed herein are 
amply supported by.the record and, 
therefore, will not be disturbed. on 
appealbythe Board. | 

The Board concludes that the. 
Judge gave full and fair considera- 


tion to all relevant testimony and 


evidence and that the findings, con-_ 
clusions’ and resulting: assessments: 
made with respect, to the violations. 
at issue herein are supported byt the 
record, 


ORDER 


"WHEREFORE, euraunne to the 
authority delegated to the Board by 
the Secretary of the Interior (48: 


CFR 41(4)), IT IS HEREBY 


ORDERED that the decision ap- 
pealed from. IS AFFIRMED. IT 
IS FURTHER ORDERED that | 
Gay Coal, Inc. pay the penalties as- 
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within 30 oe from the date of this 
decision. | , : 


| Howanp s Sonmamtiana, Jr. 
Adminis trative Jud ge. 


| We Concur: 


Davin Doane, 7 
Chief Administrative J udge. 


Louis E. SrRIEGEr, . 
oo J uege: : 


LONE STAR STEEL COMPANY 
7 IBMA O57 


Decided M arch 16, 199 7 | 


: Appeal by Lone. Star Steel Company - 
OPINION BY ADMINISTRA- 


~ from that part ofan initial decision: 


by Administrative Law Judge John RB. 
‘(Docket No. DENV 


Rampton, Jr. 
- 75-56-P) dated July. ve 1976, ‘ASSESS: 
ing a civil penalty of $50 for one 


violation pursuant to sec. 109 of the 
Federal Coal aime: Health and "Safety. 


Act of 1969. 


Reversed. 


1. Federal Coal Mine ‘Health én: 


Safety Act of 1969: Administrative 
Procedure:. Appeals — 
Ina civil penalty proceeding, where an 


Administrative Law Judge applies. an 
amended version of a mandatory stand- 


ard alleged tto have been violated in lieu 


of ‘tthe version in effect at the time the 
| Citation was ‘issued, he errs, and where 
he has made all: of: the. basic findings 
necessary to apply the correct version of 
— the pertinent mandatory standard: ito ‘the 
_ facts, the Board may so apply the correct 
standard in the interests of. saving time 


and expense, rather than remanding. 30. 


“LONE STAR. STEEL COMPANY ~ 
March 15, 1977. _s 


a. 


0.8.0. $819 (1970) 48 OFR 4.608, 4.606, - 


4.505(b). 


“2 Federal Coal ‘Mine Health and _ 


Safety Act of 1969: Mandatory Safety — 


. Standards: Protective Equipment 


. Under 30 CFR 77. 408, 36 FR 9364, May 22, 
_ 1971, an operator was obliged to provide. . 
- front-end loaders with roll protection, | 
_ conditioned,. however, 0 


on there being a 
necessity therefor, and when there was | 
only an, extremely slight. chance of roll 


over, there was no such necessity and 
ae accordingly no. obligation tto do so. | 


APPEARANCES: J erry . Jd Fulton, 
Esq., for. appellant, Lone Star. Steel 


Company; Sam E. Taylor, Esq., for 


appellee, Mining Enforcement and 
Safety Administration, ni 3 


TIVE J UDGE STRIEGEL — 
INTERIOR BOARD OF MINE 
| OPERATIONS APPEALS ss 
| Factual and. Procedural 
Backgroumt — - 


The: ‘instant proceeding concerns - 
a sec. 104(b), 80 U.S.C. $814(b) © 


(1970), notice of violation, Notice 


No. 2 CED, issued on Aug. 8, 1973, 


_ to Lone Star Steel Company (Lone : 
Star) at its Starlight — in Mc- 
Curtin, 


Oklahoma. — Clyde : 
Davis, a duly ae repre- — 

sentative of the Mining Enforce- 
ment and Safety Administration 
(MESA), cited a violation of 30 
CFR 77.403, and described the vi0- 


; lative condition thus: 


1 The longuage of 30 CFR 77.403 reads: 
“Worklitt trucks, front-end loaders, and bull- 
dozers shall be provided with substantial ecan- 
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The . front-end loader, 
8743359, operating in pit: nixmber one was 
hot equipped with roll protection. ae aia 

. After ..compliance . with --all” re- 
ee procedural prerequisites -.a 
hearing. was held-on Feb. 24,.1976, 
at Fort Smith, “Arkansas 
J uly en "197 6,  Administr ative Law 
Judge. “John: ie . Rampton, . Jr. 
(J ndee). issued an. initial. decision 
in. which -he concludéd, inter alia, 
that: a violation’ of 80°CFR 77.4038a: 
— océurred_and ‘assessed ‘a, civil peri- 
alty: of $50 therefor... | 


A Notice of Appeal: from the 


J udge’sopinion was. filed, by Lone 


Star, ‘with the Board: on ‘July 26,: 


1976, ‘A°“Brief of “Appellant” was 
filed by Lone Star ‘with: the Boar d 
on Aug. 12,1976. | 
On ne 80; 1976, “MESA filed 
a “Motion for “Additional: ‘Time in 
which to. File. Appellee’s Brief.” 
There being: no ‘obj ection:from Lone 
- Star to the motion, the motion was 
granted. MESA subsequently. filed 
its brief on Sept. 7.1976. 


* Contentions: of: be Par ties 


Tane Star contends a ‘more strin- 
gent standard than was in. existence 


at, the, time of the alleged violation 
was, considered - by.. the Judge. and. 
furthermor es had the J udge applied. 
the. correct, standard, 4.€., the stand- 
ard. which. was in existence. at, the. 


time of the alleged violation to the 
evidence adduced at the hearing, he 


would have concluded there was, in 


| fact, no violation. 


opies :and~ roll. protection: when necessary “to 
protect -the.. operator.” ‘The. regulation first 
appeared at 36: FR .9364; May 22,. 1971. 


DECISIONS OF: ‘THE: Pee OF: THE INTERIOR 


genial No. 


On | 


[84 LD. 


“While MESA conceded the J udge 
érronéously appliéd-a-standard non © 
existent at the time of the violation 
to the evidence, it argues the J udge » 
woud have, ‘reached the same con- 


clusion had‘ he used the proper 


standard. MESA therefore argues 


the Judge committed harmless er- 
ror. | ee re 


Issue ¢ Presenied 0 on 1 Appeal : 


Whether the evidence of vcard is 


: ericient to establish that MESA 
proved a violation of the regulation 


cited in the’ sec, 104(b)° Notice of 
Violation, No. 2 CED, Aug. 8, 1978., 


Discussion: 


‘The Hoan on more, than-one ae 


casion,. has. previously held. that, a 


Misstatement: by an. Administrative 
Law J udge which- -1s deemed. to. be 
harmless. error is not sufficient to 
disturb the findings of the Adminis- : 
trative | Law Judge.’ : oe ae 
There is, however, the eae ime 


| plicued in those. cases that if the 


evidence of record, upon correction 


of the error, would not support the 


Judge’s’. coticlusion, : justice. would 
reqiire:furthér scrutiny. © =. 
[1] The standard’ which: cox 


Star. is.alleged. to have. violated 1s 
30 CF R- a i. 403 3 which reads"2 as’ s fol- 


lows? 


Forklift irae, tedatend Joaders,. and 
pulldozers, shall be provided with. sub- 


‘stautial canopies. and: roll protection. 


when ‘mecessary.. to protect. the operator. 


2 * Zeigler Goan. enemas 3 IBMA * 78, Si. L D. 


178, 1973-1974 OSHD par. 17,615 (1974) ; + 


Peggs ‘Run Coal Company, 3 IBMA 404, 81 
LD. .669, metre OSHD par. 19,065. (1974).: 


a vith: 


an Sey Vn oes: to SPPRAL -OF -EKLUTNA, INGE: oo. eee 


os : 


March 15, ave) | 


“The: done etic the. J dae 
used “in: his decision: is-an amended 
version of the same. regulation. The 
-amendment: first: appeared in the 


Federal Register on June 28, 1974, 
at. 89. FR. A007. -(more. than. 10 
months after the i issuance of the No- | 
tice of Violation in. question). The 
corrésponding pertinent. portion of 
_the amended regulations is 80.CFR 


mie 403 (a ) which reads as follows: 


AML” ‘rubber-tir ed” or “ erawler- riounted 
= self-propelled scr ADETS, “front: end loaders, 


= : ‘dozers, graders, loaders and tractors, with . 


OF without’ attachments, that are used, in 
: ‘surface’ coal mines or the surface work 
areas of ‘underground coal inines shall 
. be’ ‘pr ovided * with | rollover “Protection 


| structures eee, wee 


The oboe: difiere ese qs. that 
: while the regulation Lone Star 1s ac- 


os it cused. of. having violated. is condi- 


| .tional, hey eee “(rollover protec- 
tion) shall be provided: * * = .*. when 
necessary to protect the operator, 2 
‘the amended regulation i is ‘uncondi- 
tional, - 


| eA -* -front- -end 
- Joaders *-* *: ‘shall “bei provided 
rollover oo struc- 


‘tures * * nie 


[2] In the. J ndge’ S ‘gummation ‘of : 


the relevant evidence + In the record 


he « coneluded that’ ‘the subject piece | 
of equipment was ‘being: operated in ~~ 


an. area, ce BO feet wide. with’ a 
‘3%. grade”; that. this” piece — ‘of 
equipment. : coe a would — 


it to. start. another pit”; 


ate F, 


We’ GON CUR: 


were <alenes slight.” ne te is 5 obvi: 


ous, therefore, that canopies ¢ and roll . 
protection. were not necessary in this | 


circumstance to protect. the. ae 


tor, and we so find. . 


. The. Board is of the opinion nee 
in light of the J udge’ S findings of 


fact, "gat out’above, there was NO V10- 


lationof. 30 CER 77.403 'as that: reg- 


-- ulation. existed when. the subject no- 
tice was issued.” 


“ORDER. 
“WHEREFORE, pureuané, to ce 


: authority delegated to the Board by 
the Secretary of the. Interior (43 — 
OFR 4.1(4)),, IT.IS HEREBY. 
ORDERED: that the Judge’s. deci- 
‘sion and order with respect'to'No- 
‘tice of Violation, No,’2°CED, Aug. | 
8,198, Is REVERSED, the assess- 


ment: of: penalty. SET ASIDE, and | 


said None IS: VACATED.: 


“Luis am: ‘Sinmeits, 
hints trative a Judge.” 


Davin Doann, : 


Chief Adminastr abies J udge. 


“Howarp- J. Sciteliainand Jr. ‘3. : 
Adminisira ative dg ever. 


“APPEAL OF EKLUINA, Ine,” 


1 ‘ANCAB 305 
never a | 
leave. the’ ‘pit, ‘except when the ex- °° 
‘cavation. on: the. pit: was, completed 
| ‘and: a. drag. line brought up behind 
and that 
ER * the: chances: of . a roll: -over 


| Decided M. arch 15, 1 97% ra 


~ieal (aa the-:: Dedision.: of. othe - 
‘Alaska -State. Office, Bureau of Land 
Management, in as easements 


7 38 Page 5 of the Fudge! Ss: decision. = ; 7 de tod 
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in Patent ‘#:50-74-0164, 
ance 3#002, dated June 13, 1974, and 
issued pursuant to the Alaska Native 
Claims Settlement Act, 43 3 
§§ 1601-1624 (Supp. IV, 1974), as 
amended, 89 Stat. 1145 (1976). 


Decision determining jurisdiction _ 
‘Under. 43 CFR Part 4, Subpart J, iid 2 
480 CFR 2650 appeals to. the Secretary 


and Ordering further response. 


1. Alaska Native Claims Settlement 


Act: Conveyances:  Generally— 
Alaska Native Claims Settlement Act: 
Easements: Review | 


For the purpose. of determining whether. 
or not. the Secretary of the Interior re- 


tains jurisdiction to review easement 


. intetests: reserved to the Fedéral govern-. 
ment, interim conveyance and patent, 
‘pursuant to 43. CFR. 2650.0-5(h) and (i), 
are documents of equal significance in 


the granting of title under. the Alaska 
~~ Native Claims Settlement Act, 43 U.S.C. 
§§. 1604-1624 ( Supp. _ ¥Y,- ds 
amended, 89 Stat. 1145: (1976). 
2 Alaska Native Claims Settlement 
Act: Alaska. Native Claims Appeal 
Board: Appeals: Jurisdiction—Alaska 
Native Claims Settlement Act: Con- 
_ veyances: Generally 


When an interim ‘donvevante and/or 
patent has been issued pursuant to the 


Alaska Native:Claims Settlement Act, the 
Secretary of the Interior dnd this Board — 
lose all authority and jurisdiction over | 
— those interests in Jand which have been 


conveyed. 


| 3. Alaska N ative Claims Stlement 
Generally— 


| Act: Conveyances: 
| Alaska Native Claims ee teents Act: 
_ Easements: Review 


Pursuant to 48 CFR 2650.4-7(c) (1) and 


Secretarial Order No: 2982, the Secretary 
-. of the.Interior does have jurisdiction to 


review those éasenient interests reserved 


DECISIONS OF ‘THE ‘DEPARTMENT: OF THE INTERIOR 


ute dated | 
June 10, 1974, and Interim Convey- 


USC. 


1974), as 
Alaska Native Claims Settlement Act: 


: Easements: Review 


[sd LD. | 


tte fe Federal government in an interim 


conyéyance’ or patent issued under the 


‘Alaska. Native.Claims Settlement Act... 


4, Alaska Native Claims. Settlement 
Act: Alaska Native Claims Appeal 


Board: Appeals: Jurisdiction—Alaska 
Native Claims Settlement Act: Ease- 
ments: Review 


under ANSCA relating to Iand selection 


are to the Alaska Native Claims Appeal 
. Board. In the absence of regulations es- 
. tablishing a procedure by which the. Sec- 
_retary will review easements reserved in 
- eOnveyances as contemplated by 48 CFR 


2650.4-7 (c) (1). and Secretarial Order 
No. 2982, the Board is not. precluded from 


exercising the. Secretary’s authority to 


review easement reservations when such 
review is requested ee an | appeal to | 


the Board. 
#5, Alaska Native Claims Settlement | 


Act:  Conveyances: Generally — 


When an interim. conveyance or. patent 


has issued, the Secretary of the Interior 


is without jurisdiction to reserve any 
easements not originally contained in 
the conveyance, or to deprivé the graritee 


of the interim conveyance or patent of 
any interest conveyed therein. | 


APPEARANCES: g ohn W. Burke, 
-Esq., Office of the Regional Solicitor, 
on behalf of the State Director, Bureau 
‘of Land Management; Saul R. Fried- 
man, Esq. firm of Rice, Hoppner, 


Blair & Hedland, and Edward G. 


Burton, Esq., firm of Burr, Pease and 
- Kurtz, Inec., on behalf of Eklutna, 

‘Inc. ; James Vollintine, Esq., John R 

Sitoderass, Esq., and James D. Linx- 


wiler, Esq., on behalf of Cook Inlet 


‘Region, Inc.; James N. Reeves, Esq., 


- OPINION 


105 sh oe are aoe —- EKLUTNA, INC. — 
Ey | March 15, 1977 


| ‘Aiistant torn General, on ‘behalf : 


| of the State of Alaska, - : 


BY. “ALASKA NA. 
TIVE “OLAIMS APPEAL 
BOARD ee 


a this case, Eklutna, Ine., eu which has been referred. to as Cal- 


| Cook Inlet Region, Inc., have ap- 


mS pealed the reservation. of easements 


ina patent dated June 10, 1974, and 
an interim conveyance dated June 


18, 1974, issued to Eklunta, Inc., by 


the Bureau of Land Management. 
Exklunta alleges that, these reserva- 
tions are in violation of. the Alaska 
Native Claims Settlement Act, 43 


7 USC. §§. 1601-1624. (Supp. TV, 
1974), as amended, 89 Stat. 1145 


(1976), and affect their selection 


: “ rights in that tliese reservations — 
cloud the title of Eklunta’s selec- 


tion. The Bureau of Land Manage- 
ment, through the Office of the ‘So- 
licitor, ¢ argues that after patent and 
interim conveyance were issued, the 


Department of the Interior and ane 


Board have no jurisdiction ' to ad- 


-judicate the terms : ‘or conditions < o | 


- such. conveyances. 


. This case was filed: over ee years 7 


-2g0 by Eklunta, Inc...A decision was 


held in abeyance by this Board | 


pending issuance of regulations by 


the Department ofthe Interior gov-. 


-erning the reservation of. easements. 
~The ‘Secretary of the Interior on 


eral Register, Secretarial Order No. 


2982, dated Feb. 5, 1976, which set: 
for th guidelines for the reservation 7 


of easements, and published i in the 
=. aoe Register on Mar. 18; 1976, 
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Srieea Order No. 2981, ‘dated : 


Mar. 3, 1976, which reserved ease-— 
ments for. the transportation of en- 
ergy, fuel, and natural resources. 
These Secretar ial Orders were con- 


tested by several Alaska Native Re-- 


gional Corporations in a lawsuit 


ista Corpor ation, et al. v. Kleppe, 


and which was filed on May 5, 1976, 
‘in the United ‘States District Gourt, | 
‘District of: Columbia. The Board is | 

‘also aware that ‘several regional oO 


corporations, including Cook Enlet — 


| Region, Ine. leasepad cache a | 


3 tary of oi Twerek meee since 
this agreement is not part of the _ 
“record on. this appeal, the Board | 
makes no finding on its affect on the — 
pets of this. case. 


It appears that additional ae 


may lapse before the resolution of | 


the above-mentioned. - lawsuit. 


Therefore, the Board will now rule 
_on those questions « of law- which will 
allow the parties to proceed. toa 


conclusion. of this appeal. i 
The threshold i issue tobe eeeolved 


is whether the Secretary of the In- 


terior and this Board have jurisdic- 


‘tion over those easement interests _ 
reserved to the Federal government 

in an interim iconyeyance and/or 
| patent issued pursuant to the Alas- — 


| ka Native. Claims Settlement Act? 
Feb. 12, 1976, published i in the Fed-_ 2 


Appellant Eklutna asserts, with- | 


--out bia ects gin the record, 7 


that: - | 


At least in ‘some instances, the. only no- 


tice Bklutne has received respecting the 
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aeteentantor eo reserve Sienients Hes . 
been the reservation itself in the convey- _ 


| cance document. eo 


‘(Appettant’s Briet on se urisdiction, p. 2, a 


. Further, ‘the ee and interi im 
7 conveyance, subject, to. this. appeal 


of. regulation. 43 CFR 2650. 4 (Al: FR 

—-14%87, Apr. 7, 197: 6), requiring pub- 
lication of the: ‘Bureau of Land Man- 
-agement’s. ‘proposed - decisions to 
convey land under, ANCSA. and al- 
gens a 80 day appeal period... 


‘There being no indication inthe - 


-record-that appellant. Eklutna was 
‘given: opportunity to appeal ease- 
“ment-reservations: prior :to the issu- 
“ance of interim conveyance and pat- 
‘ent, the question of tinder what cir- 
cumstances “easements reserved’ in 
‘conveyances’ issued subsequent: to 
‘publication’ may be: appealed, does 
not arise in this case. | 

“AM parties | agree “that for’ pur- 
poses of determining ownership of 
and. conveyed under ANCSA, in- 


terim conveyance, by regulation, 


confers the same ‘Tegal status | as 


patent, 


ex “Interim. conveyance” as. used in 1 these 
regulations means the conveyance, grant- 
‘ing to the’ recipient legal’ title to unsur- 
‘veyed Iands, and containing ‘all the res- 
. ervations for easements, rights-of-way,. or 
other. interests in. land, provided by. the 


7 act or imposed on the land by applicable 


law, subject only ‘to confirmation | of the 
. Boundary’: descriptions after. approval of. 
the survey of the conveyed land, 


43 CFR 2650.0-5(h). 


; “Patent”. as..used in. these regulations 
‘. means the. original, conveyance granting | 


DECISIONS OF: rE DEPARTMENT. oF. THE INTERIOR 


(84 LD. 


legal title to the recipient to surveyed 


lands, and containing all the. reservations . 
for easements, rights- of-way, or other in- 
terests in land, provided by the act or 
imposed on the land by applicable law ; 


C or the. document issued after approval of 
the survey “Dy the Bureau of Land’ Man- ; 


agement, to confirm the boundary de- . 


: “kd scription. of the UBOEYEy CR land. 
were. conveyed prior. to the issuance » 


43 CFR 2650.0-5 (i). 


_ “Conveyance” aS used in these regula- 


; tions means the transfer of title pursuant. oe 
‘to the provisions of the act whether by 
“interim conveyance: or patent, whichever 
“occurs first: 7 ee 


43 CFR 2650.0-5(j). 


[1] The Board finds for purposes 


‘of determining whether or not the 
‘Secretary of the Interior retains 
jurisdiction to review easement in- 
terests reserved to the Federal gov- 
“ernment, that interim conveyance — 
and ‘paten are documents of. equal 
significance. in. the granting g of title 


under the Alaska Native. Claims 


; Settlement. Act Sas to 43 CFR 


2650... 
: In. this cepeall fhe eae 


of the Interior .issued an. interim 


conveyance and a patent which con- 
tained reservations ‘that. the ap- 


“pellant claims are erroneous. ‘There 
“is no indication that the appellant 
Eldutna, Inc., refused to accept the 
‘patent and pees conveyance as 
— issued. ‘They did, however, file an 
appeal. with this Board within two 
. months of thei issuance of the. patent 
| and: interim conveyance concerning 
“reservation of easements. . 


The | Bureau. of Land Manage- 


“ment, through _ the Office. of the 


Regional Solicitor, arene that ap- 
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pellant? S appeal must be dismissed. 
because! cen An 

% ‘Irregardless ‘of the merits of the in- 
clusion of the disputed ‘reservations, the 


specific issue ‘before the Board concerns: 
the authority of ithe Secretary of the In-. 


terior to adjudicate the terms or condi- 
tions of an issued patent or interim con- 
veyance, * 3 


(Answer to Appalant’s ¥ Brief on 


J urisdiction, p. 1. be 


Citing Moc gore v. 1. Robbins, 96:'U. Ss. 


530, (533 (1877), BLM argues that: 


eek With the title passes away all 
| authority or control of the Executive De- 
‘partment over the land, and over the title 
which it has conveyed. * * * If fraud, 
‘mistake, error, or wrong has been.done, 


the. courts of justice. present the only | 


remedy. i 


"Asserting that. iis. Deparirents 
| ee consistently upheld the finality 
of a patent in its own decisions . 


(Zverett Klin T db bets, 61 I.D. 397, 
899 | (1954) ; ; Clarence March, 3 
-IBLA 262. (1971) ; Lewis acres 


intendent of the Eastern Navajo. 
_ Agency, 4 TIBIA 147,150, 82 I.D. 


521 (197 5), the BLM concludes 
that: | 


* * * the distinction which Eklutna at- 
-~tempts to make in its brief that this 
. proceeding is different from those from 
_ Which the general rule was formulated 
since “here the patentee seeks review and 


necessarily acknowledges the jurisdiction | 


of the Secretary” is without merit since 


@ review of the discretion ofthe Sec-. 


; retary in this instance would necessarily 
_ bea review of. “errors of law” and could 
only be adjudicated ina judicial proceed- 


ing. paieaer ‘to! Appellant's 4 Brief on, Ju- 
risdiction, Dp. 8.) . ; 

In Moore v. Robbins, Supra, ity was 
held that once a patent for public 
land has been issued, recorded and 
accepted, all authority or control 

over the land or title to the land 


passes away fromthe land depart- 
‘ment. This case involved the: ques- 


tion of contested. rights between pri- 


vate parties to a certain par of 


Jand. | | 
In the case 8 eed. ‘Siatee Wee 
Schure, 102 U.S. 878 (1880), it was 


held that once a patent was.signed, 


sealed, countersigned and recorded 


in the proper recording office, the. 
power. of the government. officials to — 
_ deal with a patent ceased. ‘The court 


ruled that a ‘patentee could compel 
the government to deliver the: pat- 


ent since the patentee’ S rights j In the : 


land had vested. 
[2] The Board, therefore, . con-_ 


curs in part with the BLM’s posi- 
‘tion,and findsthat when an interim 
conveyance and/or patent has been _ 
‘issued, the Secretary of the Interior 


and. this Board, lose all authority 
and j jurisdiction over those interests 


in lands which have been conveyed. 


Moore v. Robbins, 8UpTA,, ed 
States v. Schura, SUDTA. = 
However, in this appeal, appel- | 
lant is not questioning the title to — 
land conveyed and is not asking’ the 


‘Secretary to cancel or annul a pat- 


ent from the government to a third 


party. Eklutna, Inc.,. and Cook In- 
let Region, Inc. , merely contend that 
the reservation to the government 
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of certain interests in their patent | 


were improperly made and seek to 


have such | interests | conveyed ' to- 


them. 


The iss Pe eas frek: as to. 


whether the Secretary of the Inte- 


easements. reserved. m an interim 
conveyance. and/or patent, and if so, 
whether, the terms of such ease- 


ments may be adj udicated: by the 


. Secretary and this Board. 


The Department of the Tntarior 
3 ‘has: recognized its jurisdiction to re- 
view, both by regulation and Secre- 


tarial Order. 43° CF R 2650. 47 (c) | 


qa) states: 


“The Secretary shall ieumivate a eaanie 


easement: if it is not used for its. pur- — 


pose by the date ‘specified in: the convey- 
_ance, but in any event not later than Dec. 
18, 2001, or if he finds that conditions are 
such that its retention is no longer 
needed for public use or governmental 
function. a ae os 


Scdseta nial Ondex No. 2989, ob 
lished. in 


. * : "she! * Wis a . . ok " : ES 


ae oe All public re ‘will be pe 
- viodically reviewed to determine if they 


“continue to be required ¢ or if they should 
De vacated: ee : = 


‘ ” 2 Board finds that pursu- 
ant to 43. CFR 2650.4-7(c) (1) and 


Secretarial Order No, 2982, the Sec- 
retary of the Interior does have ju- 


: risdiction to review those easement 
a interests . reserved to the Federal 
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— 12,:1976, sec. 4, ee! states: - 
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poverniien: in an interim convey- 
ance and/or patent issued pursuant 
to the Alaska Native Claims Settle- 
ment Act.. 


[4]. It is eaten that the Set. : 
retary of the Interior will, at some | 


rior. maintains jurisdiction over futur e date, publish regulations es- 


tablishing review procedures for. 
those easement. interests reserved. to 


- the Federal government in an in- 
terim conveyance or patent. issued 


under ANCSA.: ‘However, under - 


current regulations, 48 CFR Part 4, 
Subpart J, and 43. CFR 2650 ap- 
peals to the ‘Secretary. under — 

ANCSA relating to land selection. 


are tothe Alaska Native Claims Ap- 


peal Board. In the absence of regu- 
lations establishing a procedure by 


which the Secretary will review 


easements resérved in conveyances - 


as contemplated by 48 CFR 2650.4— 
%(c)(1) and. Secretarial Order No. 
— 2982, the Board. is not precluded 


from exercising the Secretary’ S au- 


| thority to review easement reserva- 


tions when such review is cage 


thr ough an appeal to the Board. 


The Board has determined ‘the 


_above- -made findings that the. Seer e- 
tary of the Interior, and this Board, 


have jurisdiction over easement in- 


_terests. reserved to the Federal gov- 


ernment in ‘conveyances -under 
ANCSA, do not conflict with prin- 


ciples of M oore v. Robbins, supr a, OF 
with other similar cases cited by) 
parties to. this appeal, as none of 
those cases hold that ‘the power to | 


exercise. jurisdiction over interests 


| retained by the government: in pat- 
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| ented ined ceases to exist with the 
issuance of patent. | 


However, the principle estab- | 
lished in Me ogre, supra, that, “with ms 
> title passes away all authority or 

control of the Executive Depart- 

ment over the land, and over thetitle 


which it has panel ” does act to 


limit the jurisdiction of the. Secre- . 
tary and this Board over review of 
interests reserved in conveyances is-_ 
‘Because in- 
terim conveyance and/or patent, re- 
moves the land interests conveyed 


sued under ANOSA. 


from jurisdiction. of the Secretary, 
subsequent review. of interests re- 
served to the Federal government is 


necessarily confined to yoale those re-- 
served interests identified in the « con- a 


3 reyance document.. 


[5] The Board therefore finds — 
and. Safety Administration from a. de- 


that once an interim conveyance or 
patent issues, the Secretary of the 


Interior is without jurisdiction ‘to - 
‘reserve any easements not originally 


contained in the conveyance, or to 


deprive the grantee of the interim 
cohveyance or patent of any’ inter- : 


est conveyed therein. ~ 
In view of the length of time 


_ which has elapsed since-the original » 
pleadings were filed in this case, the — 
Board requests that ‘Eklutna, Ine.,. 


review its pleadings in light of Sec- 


retarial Order No. 2982; Secretarial © 


Order No. 2987, and the Calista, et al 


.y. Kleppe lawsuit. This Board Or- 
ders that the parties to this appeal - 
who wish to file supplemental brief-. 
ing, documentation, or request a con- | 
ference with this Board, do so 
within 30 days from the date of ths | 


Order. — 
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This ee eee a, unanimous des 


| cision of the Board. 


i UDITH M. Biapy, - | 
- Chairman. 


~ Apicarn F, DuNNINe, oe 
| Board M ember. 


eon Mason. . nae: 
Board Member. 
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“Decided March 16,1977 
Appeal iy. the Mining Enforcement 


cision by Administrative Law. Judge 


‘Cook in Docket No. BARB. 76-78-P ; 
| dismissing a petition for the aSSess- 


ment of a civil ee 
: Reversed. | 


Federal’ Coal Mine , Health an safety 
Act of 1969: Penalties: sales Ngcnes | 


ae opeesio ean be liable for a, divil pen- 


alty under sec. 109 of the Act. even 
though there is no. showing of negligence 7 


ou: his part. Negligence — is considered . aa 
solely in determining the amount of the . 
penalty.” 3 eR 


APPEARANCES: Robert, 7 ‘Phares, p 
Esq., ‘Acting ~ Assistant ‘Solicitor, — 


Stephen Kramer, Esq., Trial Attorney, 
for appellant, Mining- ‘Enforcement mo 


and Safety Administration. 
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OPINION BY ADMINISTRA 
JUDGE SOHELLEN- 


TIVE: 
BERG 
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ae J udge dismissed the petition for 


assessment of penalty, concluding sd 
— that. Webster. Co. could not be - 


| ; charged with | a violation of 30 CFR 


_ INTERIOR: BOARD OF MINE 


OPELALL ONS APPEALS 


Factual. and Procedural 
iB ackground 


On Now: 30, 1978, Order of With- | 


| drawal No.1 LEB was issued pur- 
suant. to sec. -104(a) of the Fed- 


eral Coal Mine Health and Safety 


Act (Act) at the Dotiki Mine of 


Webster. County: Coal Corporation 


(Webster ‘Co.): This’ order was 


issued. following a fatality arising . 


out of a violation of 80 CFR 


75.1726(b) in that work was being - - 
performed on a loading machine 


_ without the. head. blocked in.a raised 


position.t_A petition for the : assess- 
ment of a civil penalty based | on this 


violation was filed ag ainst. ‘Webster 


Co. on Oct. 7, 1975, by the Mining © 


Enforcement and Safety Adminis- 
tration (MESA). a 
An evidentiary hearing was 
waived below and the parties re- 
quested that. the Judge decide the 


matter at issue on the pleadings and 


written record, including stipula- 


tions and proposed findings to be 


submitted by the parties. On 


_Apr.. 12, 1976, MESA filed a. ‘rec- | 


- ommended. penalty and a. reply 
thereto was filed by Webster. Co. on 
Be 26,1976. 


Int a, decision isstied Oct. 15, 197 6, | 


130 CIR 75. 1726(b) = 


“(by No’ work shall be hed fotiied: anaer 
oe machinery or equipment that has been. raised | 


until such machinery or equipment has been 
becunay blocked i in position.” . 


— 1971-1973 © _OSHD. par. 


i 5. 1726(b) i in 1 the absence of negli: 


gence. | | 

“MESA filed an “appeal with the 
Board on Oct. 29, 1976, contending 
that an operator can be charged, in 


a petition for assessment: of a civil © 


penalty, even ‘though. there is no 
negligence on its part. MESA re- 


quests that the Board impose a pen- 
| alty of $83, 750. pursuant to its. de 


novo review power. Webster Co. did - 


not’ file any. reply brief nor other- 


wise participate in, this appeal. 


Issue on Appeal — 


"Whether the J udge erred in con- 
sidering the issue of operator negli- 
gence in determining whether the 


operator could be char ged with. a 


violation. 


Discussion n | 


Tn ippor of his bon ison that | 
the operator. could not be charged 


- because it was not negligent in caus- 


ing this violation, the Judge. relied | 
on a footnote to the Board’s opinion 
in North American Coal Corpora- 
tion, 8 IBMA 98, 81 I.D. 204, 1973- 
1974: OSHD pare VY, 658 (1974), as 
a rule of law-: 

The-rule awplicablen in this. case, 
ae was first, enunciated by the 


_.. Board in Valley. Camp Coal Com- 


pany, 1 TIBMA 196, 79. ED. 625, 


(1972), and reaffirmed in Valley — 


Camp Coal Company, 1IBMA 243, 
‘79 I.D. 730, 1971-1973 OSHD par: 


15,885 
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15,390 (1972), and has foewtenlly 
a adhered to since that time. The 
7 question of whether an ‘operator can 
be liable for civil: penalties even 

_ though there is no showing of. negli- 

- gence on his part, was never dis- 
cussed in N orth American, supra, 
nor raised or argued by the parties. 
The operator’s’ contention in 
North American was that he had 
fully complied with the cited regu- 
lation and therefore was not in 
violation of 30 CFR 75.1720. The 

| regulation directed the operator to 
_ require a.miner to wear goggles. On: 


the facts of that case. the Board 
found that the operator had com- 
= plied with the standard by provid- 


ing glasses and’ replacements, by 
: having a system designed to assure 
the wearing of glasses, and by en- 
fercing his requirement with due 
diligence. ‘Based on the express pro- 
vision of this regulation, the Board 
‘ found ‘that’ the operator was in 
compliance. 7 | 

The footnote to North. American, 


| relied upon by the Judge, was not 


“intended to, nor did it in fact, set 
out any rule of law contrary to the 
holding in the case. The footnote 


stated: 


_ [10] Where a miner intentionally, 
. knowingly, recklessly, or negligently fails 
to comply with a requirement designed 
solely: for his own protection, and where 
‘such failure does not endanger or create 
a hazard to anyone’ but himself, ’ and 
where the operator has not condoned such 
‘conduct, we do not believe a violation 
may properly be charged to the operator. 
Of. Cam Industries, Ine., CCH. Employ- 
ment Safety __ and Health Guide par. 
15,118 (1972). 
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North lore je at 108-109, _ 
81 I.D. at 211, 197 S197 OSHD at. 
22,062, n. 10. | 

Rather than des on a rule of 
law, its intent was merely to reflect. 
that a similar result was reached by 
OSHRC and to suggest thatthe 
result may be different where any. 
operator condones the intentional, 
or negligent non-use of safety 
glasses by a miner. In such event he 
may be held to be in violation of not 
fulfilling his obligations 2 the | 
standard. | 

‘The Board, coneludes that the 
Judge erroneously considered 
whether the operator was negligent 
in causing a violation in determin- 
ing whether it could be charged 
with such violation. | 
_ Based upon the stipulation of the 
parties as to the underlying facts, 
the Board finds a violation of 30 
CFR 75.1726(b). Having found a 
violation to have existed » the Board — 
has decided to exercise its de novo 
review power in imposing a civil 
penalty. The absence of negligence — 


by Webster Co. and its’subsequent 


good faith compliance were also 
stipulated by the parties and are 
considered In mitigation of an 
otherwise. higher penalty. The 
Judge made findings. with respect to 
the operator’s history | of previous 
violations, the appropriateness. of 
the penalty in relation to the size of 
the -operator’s business, andthe 
effect of a penalty on its ability to 


continue in business which we here- _ 


PY adopt. The record is therefore : 


il4 


complete pursuant to the mandate 
of sec. 109(a) (1). 

Owing to the serious nature of the 

| violation, which resulted in a fatal- 


ity, MESA recommended a penalty 
of $3,750. In its response thereto’ 
before the trial judge Webster Co. 
merely asserted that such an amount. 
“could. negatively affect future 


safety efforts.” No further conten- 


tions or arguments were offered by. 


Webster nor was evidence offered in 
‘support of the above assertion. On 
appeal MESA urges the Board to 


impose a penalty in this amount and. 
Webster Co. has filed no reply. 


thereto. In light of the foregoing, 


the Board ee analyzed the penalty 


~ sought, mindful of the statutory 
— eriteria, and has concluded that this 


amount is fair and reasonable. The | 


Board, therefore, adopts MESA’s 
recommendation and 
penalty of $3, 750. 

| “ORDER 


WHEREFORE, pur suant to the 
authority delegated to the Board by 


the Secretary of the Interior (43. 


CFR 41(4)), If IS HEREBY 


: ORDERED that the decision of the 


Judge in the above-captioned case 
Is REVERSED, and that a pen- 
—alty of $3,750 is HEREBY AS- 
SESSED for the violation de- 
scribed in Order of Withdrawal No. 
1 LEB, Nov. 30, 1978, and that Web- 
ster County Coal Corporation Is 
HEREBY ORDERED to pay this 
penalty assessment on or before 30 
days from the date of this decision. 
Howarp J. ScHELLENBERG, Bie 
Administrative Judge. 
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Wr. GONCUR: 


Davi Doanz, 
Chie f Administrative J udge. _ 


Louis E. Srameer, 


Administrative Judge. — 


ALASKA OIL AND MINERALS - 
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7 Decided March 23, ior? 


Appeal from decision of the Manager, 
Alaska Outer Continental Shelf Office, é, 


Bureau of Land Management, denying - 
request for reconsideration of a bid 
submitted in Outer Continental Shelf 7 


Oil and Gas Lease Sale No. 39. 
~ Set aside aud remanded. 


1. Oil and Gas Leases: Competitive 
Leases—Outer Continental Shelf Lands 7 
Act: Generally | | 


In order to constitute a clear and definite 
offer, a bid for an outer continental shelf 
oil and gas lease must adequately iden- 
tify the tract which is the subject of the © 
bid. 


2, Federal Employees andl Officers: 
Generally—Oil and Gas Leases: Com- 
petitive Leases—Outer Continental 
Shelf Lands Act: Generally 


It is not the responsibility of Bureau of | 
Land Management employees to decipher 
ambigtious bids for. outer continental 


Shelf oil and gas leases in order to save’ 


the bidder from the consequences of his 
own negligence. A. bid which was. appar- 
ently intended for one tract and contains 


data appropriate for that tract, but iden- ; | 


tifies a different tract as the subject of 


the bid, is. properly considered, and re- 


jected as too low, for the identified tract. 
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| 3. ‘Pantiacts Sona a Validity: 


es Bid Award—Oil and Gas Leases: Com- 
Continental | 


petitive Leases—Onter — 
Shelf Lands Act: Generally 


A rejected bid in an outer continental 


shelf oil and gas lease sale may be recon- 
sidered and accepted | when it.is in the 
public interest to do so. The essential 


. | elements in allowing such’ a reconsidera- 
tion are the fairness and impartiality of 
the sale toward all. bidders. In.a situation | 


' where.a bid was: initially rejected as too 
low for the: tract identified in the bid and 
the. bidder immediately ‘requests recon- 


sider ation because he intended to bid for — 


a ‘different tr act, where the tract number 


stated in the. bid cor responds to the block | 


number: of the intended tract, where all 
other relevant data in the bid. corre- 
sponds to the intended tract and only to 


the intended. tract, and where no other. 
person submitted a bid for the intended 
tract, it -is ‘proper to reconsider the bid 


to determine if it is in the public interest 
to.accept the bid for the intended tract. 
APPEARANCES: J; G. Cassity, Presi- 
dent, Alaska Oil and ‘Minerals’ Cor- 
poration, for appellant, | | 


OPINION 
TIVE JUDGE THOMPSON 


INTERIOR BOARD OF. LAND 
: APPEALS: 


“Alaska “Oi and ‘Minerals: Cate. 
ration appeals from the June 2,1976, 


decision of the Manager, Alaska — 


Outer Continental Shelf. Office, Bu- 
reau of Land Management (BLM), 
denying its request for reconsidera- 
tion of .a bid. it. submitted i in Outer 


: - Continental Shelf (OCS). Oil and 


Gas ‘Lease Sale No. 89. Appellant 
alleges that -it intended the bid to 
be considered. for Tract No. 39-6 


BY “ADMINISTRA- 


Since. appellant’s 
“Tract No. 9,” BLM considered. it 
= with the bids for ‘Tract No. BIO, 


‘ind it reseed the ean | 


because BLM considered, and Te-. 
jected, the bid as_ applicable. to 
Tract No. 39-9. The OCS Manager _ 
denied the request for reconsidera- 
tion because 48 CFR 3302. 4(a) re- 


‘quires that a separate. bid must be | 
submitted for each lease unit. de- 


scribed in the notice of sale. _ 


OCS Lease. Sale No. 39 involved 


905 tracts, numbered 39-1 to 389~ 


205, for which sealed bids could be 


submitted. The OCS Official Pro- 
traction Diagram, NO 7-1 , Icy Bay, 


published at 41 FR 107 97, describes 


the hwo tracts involved here’ as s fol- 


lows: 


‘Hee- 


‘Tract: ‘Block Deserip. “Acre- 

No... ~~ tion’ «5 tares : :age- . 
39-6 9 () 101. 17°, 250. 00 
aa ny — All. galt ie a 18 


~ 1. That portion seaward of © ‘the three 


| geographical mile line. | 


The bid sabmitied by. appellant 


stated the following: | 


“The following bid: is submitted. “tor an 
oil and. gas lease on the tract of, the Outer 
Continental Shelf specific [sic] below: 
Tract No. 9 ‘Total Amount’ Bid: 7 

$6,290.01. . . ae wee, 

hace UE) Amount. per Heetaze: $62. 17 


Amount of. Cash Bonus . Submitted with 


bid: $1, 258.02 


AJ the bids on ocs ore Sale No. 


29 were opened on Apr. 18, 1976. 
bid. indicates. 
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Appellant’s | bid was not the high bid | 
for this tract and \ was. therefore Te 


al jected, | 


On Apr. 14, 1976, “ippellanit Te-: 
quested that its bid be reconsidered 
for Tract, No. 39-6. At that time, 
| and now on. appeal, it argues. that 

the digit “9” in the bid refers to 
block 9, not Tract No. 39-9, that dol- - 


lar amounts in the bid do net fit the 
acreage of any tract but No. 39-6, 


and that no other bids were sib 
— ted on Tract No, 39-6. On appeal, 
appellant further argues that the. 


Notice for OCS Lease Sale No. 39 
did. not require the bids to include 
any specific part of the descriptions 
of the tracts. 

(1, 2].The rules and procedures 
fee bidding on OCS leases are set 
out at 43-CFR Subpart 3302 and in 
the notice of this particular sale 
published in the Federal Register 


at 41 FR 10792. There is no expr ess. 


regulatory requirement concerning 


the description to be furnished for - 
the tract sought. However, it is 


fundamental under basic contract 
principles that the bid must ade- 


quately identify : the tract to.consti-_ 


tute a definite and clear offer. See, 
e.g., 17 Am. Jur. 2d Contracts 8§§ 31, 

5 (1964) ; 17 C.I.S. Contracis § 36 
(2) (1963); 1 WILLISTON ON 
CONTRACTS §§37, 42 (1957). 
There is certainly no difficulty in 
ascertaining how the parcel sought 
could be identified. Regulation 43 


CFR 3302.1 refers to tracts to be | 


offered for lease by competitive 
sealed bidding. - The notice in- 
vited : sealed bids: for “tracts de- 


scribed in paragraph 12 herein.” 41 
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FR 10792. That paragraph, as the. | 
quoted listing above shows, refers: 
to the “Tract No. 3” which is a se- 
quential number devised for’ Sale: - 


No. 389, to ‘a “Block” number refer- 


ring .to the. tract’s location off the 


coast of ‘Alaska, and then to other: 


figures indicating how much of the: 


“Block” 3 is in the tract and the area 
of the tract in hectares and i in acres. 
Furthermore, the notice of sale con~ 


- tained-a suggested bid form which. 


appellant followed. 41 FR at 10818. 
The first item in the suggested form,. 
and the first item in appellant’s bid, 


is headed “Tract No. ”; the other 


items relate. to. the amount of ane 
bid. a 


i The references to the “tract” im 


the notice and regulations obviously 


refer tothe tract as it is listed under: 
its tract number. Use of the tract: 
number is the clearest means of 
identifying the parcels listed for ._ 


competitive bidding. While it is 
true that the dollar amounts in ap- 
pellant’s bid are only compatible: 
with the hectares in Tract No. 39-6, 


the bid identifies the tract as “Tract. 


No. 9.” In arguing that the single: 


digit “9” coincides with the block 


number in Tract No. 39-6, appellant. 
ignores the fact: that in the-bid, the 


number is clearly labeled “Tract: 7 


No. 93: 
It is uot the ragocaeibiiey: of 


BLM employees to decipher ambig- 


uous bids in order to save the bid~ 


der from the consequences of his 


own negilgence. See Stanley J. 


Pirtle, 26 IBLA 348 (1976) ; Réch~ 


ard V. Bowman, 19 IBLA 261 
U8 5). To require BLM to” ‘inter- | 


Ag). ; _ ALASKA .OIL. AND. MINERALS ‘CORPORATION -. 


Mareh 28, Ante 


es a bid. in. Soadee io. Cree 
what tract is applied for, other than 


by the tract number listed ‘in the 
- bid, would open | a. Pandora’s box of 


complications - disruptive | of aD 
orderly bidding process. Therefore, 


_ the, Alaska. ‘OCS. office could. not. 
a. originally’ have considered the bid 


for any parcel other than Tract No. 
89-9, the tract. identified i in the bid. 
| Since the bid was not the high bid 
for Tract No.,39-9, it was ‘properly 
‘rejected for that. tract. Appellant’s 
concern, however, i 1s with. Tract No. 


89-6 and .whether. its subsequent 


. clarification | of the correct identi- 
fication of the tract song may now 

be considered. |. | 

«(8 ]. Although the. ocs leasing 
‘tegulations | donot. authorize recon- 
sideration of. ‘rejected bids, ‘heither 

do. they prohibit it... See 43 CFR 
Part 3300. Regarding reconsidera- 


tion of a rejected bid for an.upland 


competitive. oil and gag lease, this 
Board, found. ‘that ‘BLM does have 
_ the authority | to, reconsider, and. ac- 

cept, a. rejé jected bid. PA dlips Petro- 


leunr o., 28 IBLA. 175. (1976). ‘The Bt Comp. Gen. 660, 661 (1952): 


Board, at 177-of the Phillips. deci- 
Sion, relied on: the‘ following pee 
ciple as the basis of its holding: 


The: Comptroller General has: ‘held: re- 
peatedly that. the: public: interest ‘in pro- 


- -tecting thé integrity. of .the:.competitive 


. bidding system, is so. great that the. ‘United 
‘States may accept a once-rejected bid 
when it- is in the public interest to do So. 
5B Comp. Gen: 775 (1974) ; “48 Comp. Gen. 


“19 (1968) ; 46 Comp.:Gen: 371. nC De8) 42 

i 14 LD. 209 (1967); the high bid for 
8 competitive coal lease was rejected 
- because the bid der failed to include 


amp: Gen.. 604. (1963). - 


“We believe the same o’privciple't is. 
. applicable to ocs oil anid tga. lease 


‘sales, The OCs Marager n may recon- 
sider and accept rejected bids if itis 
in the public interest. to. do SO. This 
requires a two-step process :. first, 
does the situation warrant on: 
eration ; and second, if reconsidered, 
js it in, the public interest to accept 
. the bid. | 


Unlike the ee in , Phillips 
Petroleum Co., supra, appellant 1s 


: requesting reconsideration of | a bid 
that requires. clar ification. In. the 


area . of. competitive.- bidding. for 
mineral leases, the Department of 


‘the Interior has referred to deci- 
-sioiis of the Coniptroller General 
‘for general guidance in thé process- 
ing of requested bid modifications 


and. reconsiderations. ‘For example, 


‘in Malcolm N. Mu oRGi innon, A-29979 
(June “19, 1964), the, sole bidder for 
a competitive coal. lease. “requested 
‘modification of ‘his accepted bid in | 
‘the form. of a. reduction, in ‘the Te 

quired minimum ‘bonus payment. Tn 
denying. the. request, the Assistant 
‘Solicitor quoted: -decisions- of | the | 


Comptroller. General, particularly 


“With: respect to:the matter of whether 


a. bidder may be permitted . to. change a 
_ provision - in its bid. “subsequent . to the 
‘opening of ‘the bid, it’ has been held that 


if the provision be material and in any 


“WAY? affects: the - price,. quality; ‘quantity, 
: limits the ‘bidder’s liability® ‘for delays or 
‘for failure to ‘perform,’ “or“the like, ‘a 
; change may. “not ‘be permitted. See. 17 
mane ss Gen. ate 20 id..43:30.44. 179.. # ok a 


In: North. Americin ‘Coal. Corp., 


‘118, 


statements of aes and coal, 
. lease interests with his bid. The De- 
partment allowed a late filing of the 


| ‘required, statements under Depart- 7 
mental regulations and, relying on 


‘decisions of the Comptroller Gen- 
eral, accepted the high bid.1 ‘The 

Solicitor reasoned, as summarized 

by this Board in Phillips Petroleum 
6 Co, ) Supra at 177, that 


ee * the essential seients: in competi- 
‘tive sales are fairness and impartiality to 
all bidders and hot an undeviating com- 
_ Dliance with. the regulations. % % % 


. As shown by the above decisions, 
the question of r econsideration 
and/or clarification requires an ex- 
amination of the reason the bid was 
rej jected and the effect the requested 
action. will have on the bidding 
process. Appellant’s. bid was orig- 
inally rejected on Tract No. 39-9 
_ because it was toolow. The case file 
indicates that. appellant’s bid was 
considerably lower than the success- 
fal high bid on that’ tract. Appel- 
lant is not attempting to change any 
part of its bid. Since there were no 
other. bids submitted for Tract No. 
89-6, no other bidders are unfairly 
prejudiced by reconsideration of ap- 
pellant’s bid for that tract, Except 
for the confusion over the proper 


2A “key. “Gtettnetion Was made in this 
decision. between bids on competitive mineraY 
-leases- and offers on nudéncompetitive mineral 
_leases. For noncompetitive mineral lease of- 
fers, strict compliance with regulations is re- 
‘quired because. the essential element is deter- 
mining the firsé qualified offeror. For competi- 
‘tive lease offers, however, the amount of the 
bid replaces’ priority. of filing.as the deter- 
mining factor. Id. at 211; Ballard E. Spencer 


Trust, Inc., 18 IBLA. 25, 28 (1974), afd, | 


Ballard E.-Spencer Trust, Ine. v, Morton, 544 
“F.2d 1067 (10th Cir. 1976) ; Silver Monument 
Minerals, Inc., 14 IBLA 187, 189 (1974). 
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tract number, appellant’s s bid com- 


plies in all respects with the de- 
‘scription of Tract No. 39-6. More- 


over, Tract No. 39-6 has a. total area 


(101.17 hectares or'250 acres) which a 
‘is different. than the total area in 


any of the other 2.04. tracts listed in 


OCS Lease Sale. No. 39. The dif- 
ferences between Tract No. 39-6 and 
Tract, No. 39-9 are sufficient to re- — 


move any question that appellant’s 


timely request for reconsideration 


was not an attempt to have one bid 


| considered for two. tracts in viola- : 
tion of 43 CFR 3302.4(a). | 


We note that regulation 43 CFR 


8302.5 provides, inter alia, that if 
‘the authorized officer fails to accept 
the highest bid for a lease within 30 


days after the date on which the 


bids are opened, all bids for that 


lease will: be considered rej jected. 
This. regulation, however, does not 
directly or impliedly prevent 1 recon- 
sideration of the bid in the circum-_ 
stances of this case. Therefore, since 
there is no legal barrier to reconsid- 


‘eration, we conclude the public in- | 


terest will best be served by recon- 
sidering appellant’s bid for Tract 
No. 39-6. On remand, all else being 
regular, the Alaska Ocs. manager. 
should determine whether it is in 


the public interest to accept the bid _ 
-at this time or whether the bid 
‘should be rejected’ on its merits. 


See Phillips Petroleum Co., supra; — 


53 Comp. Gen. 737, 739-40. (1974). 


Therefore, —pursuant to the au- 


‘thority delegated to’ the Board. of 


Land Appeals by the Secretary of 
the Interior,-43 CFR 4:1, the deci- 


-sion appealed from is set aside and | 


the case remanded for further con- 
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7 sideration 
| opinion. 


: consistent - with this 


| Soa. ee ionisson: ee 


Administrative J Judge. 7 


We cONcUR: 


Newton: Taeetaas: oe 


Chief Administrative Fudge 59 


Martin Rirvo, a - 
Administrative Judge. 


APPEAL OF DIVIDE CONSTRUC- 
TORS, INC., SUBCONTRACTOR TO 


(GRANITE CONSTRUCTION CcOM- 
PANY | 


TROA-113412-76 

| “Decided March 29, LD 
Contract No. and Master Document 
No. 6/07/DC71440, Specifications No. 
DC-7144, Bureau of Reclamation. 


- Dismissed. 


1. Contracts: Construction and Oper- 


ation: Privity of Contract—Contracts: 


Construction and Operation: Subcon- 


tractors. and Suppliers—Contracts: 


Disputes and Remedies: Jurisdiction— . 


Rules of Practice: Appeals: Dismissal: 


Rules of. Practice: Appeals: Standing 


: to Appeal — 


An appeal taken by a “ gubcontractor in 
its own name is dismissed: where the 
Board finds the subcontractor has no 


standing to invoke the provisions of the 


| Disputes. Clause as a means of securing 
an adjudieation by the Board of the 
rights and obligations of the contenune 
parties. 


2. Contracts: Construction and Oper- | 


ation: Privity of Contract—Contracts: 


Construction and Operation: Notices— . : 
Contracts: Construction and Operation: 
Subcontractors and Suppliers—Con- | 


_. tracts: Disputes and Remedies: Juris- 
_ diction——Rules of Practice: Appeals: 
* ‘Dismissal—Rules of Practice: ‘Ampeals: | 

Standing to ‘Appeal 


An appeal is dismissed where the prime 


contractor has stated that nothing will 


be done to further an appeal taken by a 
subcontractor in its own name and the 
Board finds that the action of the prime 
contractor in giving the Government 
written notice of a potential claim. of 
changed conditions by the subcontractor 


- and any statements made by the prime 
contractor endorsing the potential claim 


at the time such notice was given are not 
a sufficient basis upon which toe ground 


- jurisdiction over the appeal. . 


| APPEARANCES: ‘Mr. Toseph M. Fan- 


ganello, Attorney at Law, Mr. David D. 
Dominick, Attorney at Law, Cogswell, 
Chilson, Dominick & Whitelaw, Den- 


ver, Colorado, for the appellant; Mr. 
| William. A. Perry, Department Counsel, 


Denver, Colorado, for the Government. 


OPINION BY OHIERF ADMIN- 


| ISTRATIVE JUDGE McGRAW 


IN TERI OR B OARD OF 
3; on TRA C ig APPEALS 


By Order to Show Cause. ane | 
Jan. 14, 1977, the parties were ap- 
prised. of the apparent absence of 
any privity (contractual | relation- ~ 
ship) between the appellant subcon- 
tractor and the Government and the | 
absence of any reference to a find- 


ep 


ing! by the contracting officer from 


which the instant appeal was taken: 
The Order notified the parties of the 


_Board’s intention: to dismiss the ap- 
peal: for: want of jurisdiction, unless, 
based | upon. any..submission. made 
byt them within the time allowed, the 
Board. should conclude ones. = 
- Only the appellant subcontractor - 
| Tas responded to:the Order to: Show 
‘Cause.? The submission consists of 
(1) acopy ofa two- -page letter dated 
‘Feb. 2, 1977, to Elber Pybrum, Esq. 
“(apparently an attorney for Granite 
Construction Company),.from Mr. 
-David .D. Dominick, ‘an attorney 
‘representing: ‘Divide Constructors, 
Ine., and (ii) a copy ‘of a threé-page 
“Reply: to, Order to Show Cause” 
| _prepared. ‘for the signature. of Mr. 
Elber Pybrum. but not signed by 
‘him. The latter : oo 1s. SO 





, *A contracting officer's final decision “is 
“ordinarily © a” ‘prerequisite | ‘to the exercise by 
_ the. ‘Board.of its appellate: jurisdiction, VIN 
Colorado, Inc.,-: -IBCA-1073-8-75. (Oct. 29, 
1975), -g2 LD, 527, 15-2 BCA par. 11, 542, To 
-remand :the instant. appeal. -would.. serve. .1G 
useful. purpose, however, where, as here, the 
“record before-us is sufficient. for a. decision by 
the. Board “on. the: other *: question. presented 
which is, in. any. event, controlling (i.e, the 
* apparent absence of any privity bet wecn: the 
appellant subeontractor and the Government). 


. 2{Phe \appegl was. docketed in the’ name: of 


“the prime | contractor, Granite. Construction 
Company. The Order: to. Show Cause. adhered 
to the same format as the docketing notice in- 
sofar.. as . the: caption of. the. order: is con- 
cerned. ‘The apparent. failure of the prime 
contractor to. espouse ‘the: appeal was reflected 
in the text of the order, however, which noted 
,that while the appeal had been docketed in 
“the name of Granite Construction Company, 
_the Notice of Appeal itself disclosed (i). that 
_the appeal, had been taken by an attorney 
“yepresenting. Divide: ‘Constructors, Inc:,-.and 
_(ii)- that the appeal involves a.dispute between 
that company and Granite: Construction Com- 
-pany. The. caption - of the instant. appeal : has 
_been corrected to. accurately ‘Teflect the rela- 
“tionship of the’ two contractors ‘to each: other 
-and to the: Government. - a) ue 
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‘dated Feb. 2, 1977, and is accom- 
‘panied by zhibits A and B. The 
exhibits consist of copies of the-fol-. 
lowing: {i) letter dated Aug...6, 

1976, from Divide Constructors, 

Ines to Granite Construction Come 
pany requesting the latter to‘ notify 
the Bureau of Reclamation immedi- 
“ately. ofa potential “claim ~ for 
changed conditions at the Parry 
Peak .Quarry”;.:(ii) etter “dated 
Aug. 12, 1976, from John W. Lar- 
son, Construction Engineer, Bureau 
of Reclamation to Granite Con- 
struction Company outlining meas- 
ures-to be: taken:before conditions at 
the quarry~ .could:-be investigated ; 

and. (iii) letter dated. Sept. 13, 1976,+ 
‘to Granite Construction Company 
in which Mr. Larson summarizes the 
results of the investigation made: at. 
the quarry and coneludes that no 
‘differing: site condition exists ® as 
contended. .by. Granite and..its. sub- 
contractor, ‘Divide | Constructors, 
Inc. The letter. addressed. .to. Mr. 
Py brum under date of Feb. 2, 197 ig 
is quoted, in part, below sf" 


In, your recent. letter: of. Jan.: 25, 1977, 
ZOU. stated Ahat Granite Construction 





4 ID. “especially. pertinent part, the letter 
‘Yeads: : 
 “opThe: sAnformation furnished - in your: letter 
and Divide Contractors, Inc. letter, both dated 
“Aig: 6, 1976, has been reviewed and does not 
‘appear to support; your allegation of. me 
condition. ee BS 

“Based on the Boveraments: ‘findings’ after 
cieanup of loose materials, IJ do not. agree that 
a differing site condition exists as ‘contended 
by your and your subcontractor’s letters, both 
“dated Aug. 6, 1976, ‘and I consider the specifi- 
“entions” provisions, test cores; and logs ade- 
-quately. cover. .the: rock aoe ae the 
quarry. Diced xe 


_.. 2The contract between Granite Gonstruetion 
‘Company and: the Government, dated ‘Aug. 12, 


:4675,-ineliides. the? Géneral Provisions for © 
‘Construction, Contracts .set-forth in srandard 
orm 23—A (Oct. 1969 Edition). ; 
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a pple CONSTRUCTION cera | 0 8, 
“March 29, ‘1907. cape 


Company would: do. cotninae to fe ther the 
Notice of Appeal. filed on behalf of Divide 


| Constructor’s,, Inc., based on your belief 


that the ‘Bureau ‘of Reclamation had 


nothing to. do with Granite Construction. 


‘Company’s: defaulting Divide Construe: 
tor’s,. Inc. We do not agree with this posi- 
tion and. demand that Granite Construe- 
tion ‘Company file, on behalf of Divide 
Constructors, Ine. a Reply to the Order 
to: Show ‘Cause,’ a draft. Reply being en- 
_ Closed ‘herein, for the following reasons: 


. 2; As-séen from:the enclosed draft-Re- 
Granite... -Construction . Company’s: 


ply, .. 
termination and. ‘default: of Divide Con- 


structors, Ine. was the direct and proxi-. 
mate result of the Government’s failure 


to recognize changéd conditions at Parry 
Peak Quarry: which’ resulted in thé im- 


_. possibilityfor Divide. Constructors, Inc: 


to. perform. according . to:. the . subcon- 
tracts. i 


A Reply ‘to Order t to ‘Show, Gatige ae 


be filed: with: the Board 6f: Contract Ap: 
peals, Office “of: Hearings’ and* “Appedls, 
4015 Wilson Boulevard, Arlington, ' Vir- 
ginia 22208. on. or before Monday, Febru- 


ary ve 1977. The enclosed draft Reply can. 
be utilized or modified as necessary for 
the prosecution by Granite Construction. 
Company * of. ‘this ‘appeal on‘ behalf of 


Divide Constructors; Inc: In order to en- 


sure that a. Reply is filed, we need. tele- 


phonic. confirmation of Granite Construc- 


tion Company’s inténtion to file such a 
Reply. on behalf of: Divide Constructors, : 


. Ine, on or. before 412 ‘00 noon, » MST, Fri: 
. day, Feb. 4, 197 (a 


le: arene ing nF om ae “* - ‘ -. So Ot ge oy : es . 


| ~The record before.us does not. dis- 
_ close: what response, if any, Granite | 


‘Construction Company: -‘made'‘to the 
letter of. Feb. .2,-1977, from which 
we have ‘quoted above. No “Reply 
to Order: to Show Cause” has been 


filed” with” the. Board. by. Granite. 


Constiietion ‘Company; “however, 
and that Company has ‘not other- 
wise ‘communicated with.the Board 
in-any way. with Birespert to the in- 


ee appeal. - i oe 


DECI st on 


“The principal question: presented 
by the appeal is whether a.subcon- 
tractor under a standard form of | 
construction contract may. prosecute 
an. appeal i in its.own.name-when the. 
prime, contractor refuses to prose= 
cute. an appeal .on. behalf: of the 
subcontractor either. directly. or by. 
allowing the subcontractor-to prose- 
cute the. appeal. in the. prime: con-. 
tractor’s: name.. A. second. question. 
raised. by this record 4 is whether the 
actions of the.prime contractor in 
relaying. tothe. Government, the 
subcontractor’ s notice of a potential = 
claim of changed conditions and-ap- 
parently associating: itself in. some 
manner...with the.. subcontractor’ Ss 
contentions with respect:thereto. are. 
sufficient grounds. for our r retention. | 
of jurisdiction. = 

: The case. of. United ere ‘We 
Blais; 321. U.S..730. (1944), and its 
progeny ° are considered to be dis- 
positive. of the jurisdictional. ques- 
tions. presented by the instant. ap- 
peal. In Bilaér.the’ Supreme, Court 
stated at pages: 737-38 : . | 

‘Clearly the subcontractor could rot = 
cover this claim in a suit ‘against the 
United States, for there. was no expréss 





-.6For an early application of the Blair ration- 


ale by the Board, see Wiscombe Painting Com-. ~ 


pany, IBCA-78. (Oct.: 26, 1958)... 56-2 BCA 
par. 1106, at 2850-51. . = 


122 


or implied contract between him and ‘the 


Government. Merritt v. United States, — 


267 U.S. 338. But it does not follow that 
respondent is barred from suing for this 
amount. Respondent was the only person 
legally bound to perform his contract 
with the Government and he had the un- 
doubted right to recover from. the Gov- 
ernment the contract price for the tile, 
terrazzo, marble and soapstone work 
whether that work was performed per- 
sonally or through another. This neces- 
sarily implies the right to recover extra 
costs and services wrongfully demanded 
of respondent under the contract, regard- 
less of whether such costs were incurred 
or such services were performed person- 
ally or through a subcontractor. * * * 


[1] It is clear that a board of 
contract appeals will not refuse to 
retain jurisdiction over a changed 
conditions claim presented by a 
prime contractor on behalf of his 
subcontractor.?- In the case with 
which we are concerned, however, 
the prime contractor has not only 
failed to present the claim on be- 
half of the subcontractor but has 
asserted that it: would do nothing 


to further the appeal. There are no- - 


provisions in the prime contract or 
apparently in the subcontract ® 
which authorize the subcontractor 
to take a direct appeal. The evi- 
dence of record negates any infer- 
ence that the prime contractor ei- 


ther has authorized the use of its 


name in taking the instant appeal 
or has ratified the prosecution 


thereof. We therefore find that the 
subcontractor is without any stand- 


7 ee, for example, A. S.. Horner Construc- 


tion Oo., ABSCA No. 5834 (Aug. 26, 1959), : 


59-2 BCA par, 2321. — 
8 The subcontract has not been made a part 


_ ofthe record; nor has the appellant subcon- 
tractor quoted or cited any PEqei Ons from - 


the subcontract. 
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ing to ingots fis provisions of 
Clause 6, Disputes, from which the 


- Board’s: jurisdiction is derived, as 


a means of securing an adjudica- 
tion ® by the Board of. the rights 
and obligations of ue contesting 
ete | | : 

[2] Remaining for éorisideration 
is the effect of Granite Construction 
Company, as prime contractor, hay- 
ing forwarded to the Government 
the notice of a potential claim of 
changed conditions received from 
its subcontractor, Divide Construc- 
tors, Inc. The notice was given to 
Granite by Divide Constructors in 
the latter’s letter of Aug. 6, 1976, 
and apparently transmitted to the 
Bureau of Reclamation by Gran- 
ite’s letter of the same date. While 
the record does not contain a copy 
of Granite’s letter of Aug. 6, 1976, 
we have inferred from the con- 
struction engineer’s letters of Aug. 
12,1976, and Sept. 13, 1976 (notes 
3 and 4, supra) , that at: least that 
official | considered Granite. had. — 
espoused the contentions. advanced | 
by the appellant subcontractor in 
its letter of Aug. 6, 1976. | 

The only specific” action Divide 
Constructors requested Granite to 
take. in the letter of Aug. 6, 1976, 





® See Beacon Construction Co. of Mass., Ino. 
y. Prepakt Concrete Co., 875 F.2d 977, 981 
(1st Cir. 1967). in which the Court stated; 

«x * * Wor the requirement of privity is not 
merely technical, but reflects the purpose of 
the disputes clause. The Contracting Officer 
does not agree to act as general arbiter for 
the project; rather, his decision on disputes 
is made authoritative for the benefit of the 
government, to provide for: efficient settlement 
of matters affecting the government’s liability 
under the general contract. And, at least 
under the usual form of general contract, that. 
liability is only to the general contractor, nae 


_ to the subcontractors, * * *” 
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_ TO GRANITE CONSTRUCTION COMPANY 
| Mareh 29, 1977 


: however ® was ae give ener no- 
tice to the Government of a poten- 
tial claim for changed conditions at 
Parry Peak.Quarry in accordance 


. e 7‘ _avith sec. 4 of the General Provi-. 


sions. While we are without any 


specific knowledge of the contents. 


of Granite’s Aug. 6, 1976, letter to 


the Bureau of Reclamation, it ap- i 


pears highly unlikely that Granite’s 


assertions were any. stronger or 


more’ definite than. those made by 
_ Divide Constructors in its letter to 


Granite of the same date, i.e., con-— 


ditions encountered. at Parry Peak 


Quarry were potentially changed 
conditions within the meaning. of 
sec. 4 of the General Provisions. We 
need not, decide this; question, how-. . 
ever, since no matter what position — 
Granite advanced in the Aug. 6, 


1976, letter with respect to the 
changed conditions claim, it would 
not thereby have irrevocably com- 
mitted itself to prosecuting. such 


claim on behalf of the subcontrac- 
tor, irrespective. of what Granite’s. 


the 


subsequent assessment of th 
changed conditions claim might be. 


In this case Granite may have 
the 
changed conditions claim on. behalf 
of the subcontractor as. a result of 
having concluded that the analysis" 


decided not to” prosecute 


| . the construction engineer (notes 


3 and 4, supra and accompanying 


aa was sound or it may have con- 
ducted its own investigation and 
decided that there was little pros- 
pect that the matter would: be re- 
solved amicably at the contracting 


officer level: or prosecuted success- 
fully at the board level or.in a court 
action. . | 

There j is no eisncs4 in this case 
indicating that a decision by the 
contracting officer was. ever | re- 


quested. Even if the contractor had 


requested. a decision by the contract- 
ing officer, however, and a decision 


: adverse to the claim of changed con-_ 
ditions had been received, the con- 


tractor would not be. precluded at. 
that stage from. refusing to. prose- - 


cute the claim on behalf of the sub- 
_eontractor any further, as our deci- 


sion in Young and Smath Construc- 


tion Company; IBCA-151 (June 18, 


1958), 65 ED. 274, 58-1 BCA par. 
1803 makes clear. There the Board 


| stated at 277: 


It is. true, of course, that a prime con- 
tractor may file, with the contracting 
officer, a claim on- behalf of its. subcon- 
tractor, and appeal from an adverse de- 
termination by the contracting officer. 
The. prime contractor. presented. the 


; claims in the present: case ito the contract- 


ing officer. ‘on behalf of its subcontrac- 


tor * * * but the prime contractor has 


wholly failed to give even an indication 
that it wishes 'to join in the appeal from 
the: ‘adverse decision of the contracting 
officer. The question presented is, there- 
fore, . whether ‘the action of ‘the. ‘prime 
contractor in filing the. claims on behalf 
of the subcontractor ‘sufficed | also to 


ground the appeal... 


. The. Board must answer this question 


in the negaitive, since [CJlause 6 of the > 
_ General Provisions of the contract—the 


“disputes” clause—clearly envisages two 
separate steps in the handling of a dis- 
pute “which is not disposed of by agree- 
ment.” (65, I.D. 277; (581 BOA per 1808 


at 7065). 
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In this case the cont eadeing: afieers 
has neither rendered nor been re- 


quested to render a decision on the 


claim ‘presented: The appeal does’ _ 


not involve any action taken by the 


| contracting officer: but. rathér i 1s di: ds 


rected t6: ‘the action‘ of the prime 
contractor In terminating the sub- 


contracts of: Divide ‘Constructors; | 


Inc.; for default. The appellant sub- 


‘contractor contends that the termi- — 


nation for default’ ‘action was the 
direct: and proximata result of the 
Goveriiment’s failure to recognize 
changed conditionis: at: Parry Peak 
Quarry: The :prime ‘contractor: de- 


nies that: the ‘Government had any- | 
| thing: to .dowith the action it‘tools | 


in terminating’ the subeontracts: ‘Atk 
question ‘for.default. of record ‘in 
these proceedings is. the statement, 


attributed to the prime contractor. 
by the subcontractor that “Granite | 


Construction. ‘Company | ‘would. do 
nothing: to: further. the: Notice .of 
Appeal : ‘filed on. behalf af Divide 
Constructors, Inc.” ij 

We. find that. the. action ‘of the 


prime contractor In giving written 
notice to the Government’ of a po“ 


tential claim, for changed « conditions 
by the. appellant subcontractor. and 
any statements made-by- the: prime 
contractor’ ‘endorsing, the’ potential 
claim. at, the. time. such notice was 
given are not a sufficient. basis upon 


~ which’ to’ ground..¢ our: jurisdiction 


over ‘the appeal: - 


¢@ onclusion.. 


. The a is ‘dismissed’ as “hot. 


ibn the purview of our jurisdic- 


» DECISIONS: -OF THE DEPARTMENT. ‘OF: sated ‘inrheioit 


“184 LD. 


Be t 


" tion: U on States v. Blair, supra; 


¥Y oung and Smith Construction. 


PED supra. a 


“Winaias Fr. McGraw, 
Chie f CTO J due. es 


ee oe 


I CONCUR:: 


G. Herserr Seaton _ 
Administrative Fudge. 


IN aoe ire Deora oa, 
‘COMPANY (WOS. 21, 24, 26 MINE) 
7 IBMA. 72 : 

"Decided M arch 90; 19? y "3 


1. Federal ‘Coal Mine Health and 
Safety. Act, of 1969: : Appeals: Generally. | 


- The - filing 6f & timely : ‘notice’ of ‘appeal 
-stays.the effectrof-an initial decision -by’ 


an Administrative Law J udge. by -opera-. 
tion, ‘of Jaw,. preventing it from becoming | 
final, but. such’ a stay is. not ‘a restraint 
on further, enforcement aetion by MESA | 
based upon “the notice. of violation ‘or 
ordér: 6f withdrawal ‘under review. ‘48 
CER 4.504: eee eee? oan 


2 ‘Federal | ‘Coal “Wine Health| and 


Safety Act of 1969: Temporary R Relief: 
Generally oe 


Temporary relief. ee the. “effect. of. a. 


notice of violation issued. under section 

104(b) in the form of an order by the | 
Board restraining MESA ‘from issuing an_ 

order of: ‘withdrawal thereunder during: 

the: pendency. of a review. proceedimg pur-. 

suant. to sec. 105 of the. Act is expressly 

barred as -a matter of law. 30 U.B.C. 


§ 815(4) (1970), 43 CFR 4.572 


| APPEARANCES: Edmund J. Mori- 
arty, Esq., and Mark M. Pierce, Esq., 
for appellant, Old Ben Coal Company. 


4} 2. >. IN: THE: MATTER: OF -OLD: ‘BEN: COAL. COMPANY | 
7 24, 26 MINE) 


ANOE. re 
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7 A arch 30; itt 


~ MEMORANDE ou OPINION. 
_ AND ORDER. 


INTERIOR BOARD OF MINE 
a “OPERATIONS APPEALS 


“This case 1S. hefore the Board ‘c on 


’ a motion. ‘by appellant; Old. Ben. : 
Coal Company: (Old Ben), for a 


‘stay of the effect. ofthe initial deci- 
gion below, 43.CFR..4.594, and-an 
application’ by Old Ben, for tem- 
porary reliefin the:-form of an order 
restraining’ appellee,’ Mining En- 


forcement, and |Safety Administra-_ 


tion. (MESA). from: issuing orders 


of withdrawal under sec. -104:(6) -of 


the Federal Coal Mine-Health. ‘and 
Safety Act, of 1969 pending the out- 
come on. appeal, 30-U.S.C. § 814(b) 
_ (1970), 43:CER 4. 570:-This: appeal 
arises out. of applications for review 


of three. notices of violation issued. 


under. section. 104(b). of the Act: In 
| each instance, Old: Ben: was. cited 


under 30:CFR 75.200. for failure to 
adopt appropriate revisions ‘to 'ex- 
isting roof-control plans... Proceed- 


ing ender sec. 105.(a) of the Act; 30 


U.S.C. § 815 (1970), Old Ben con- 
tended that each of ‘the subject no- 


tices did. not fix a. reasonable: time 


for: abatement. because - there. al- 
legedly: was. No. violation 1 in the first | 
expedited: 


place... Following an 
; hearing under 43. CFR 4.514, Ad- 
ministrative Law: Judge .Sweeney 
concluded that in. each. instance Qld. 


~ Ben: had violated 30 CFR. 75.200, 

and he held. accordingly that the. 

time. for. abatement. was. teasonebly : 
application for temporary relief, we 


fixed i in- each. notice. 


During ihe pendency: of hace ap: 


‘plications for. review below, MESA 


agreed not to. issue any. sec. 104(b) 
orders of .withdrawal based on the — 


| subject notices. Old..Ben has. repre- 


sented to_us. that. MESA: is unwill: 


ing. to. stay further. enforeement 
pending’ disposition: of. ‘the.instant — 


appeal, but has: filed-no affidavits i in 
support. of: its. motion -for.a stay: of 


the. effect: of the : Administrative 


Law J udge’ S. ‘decision: or of its. en 
plication. -for. temporary-reliet: - 
’ [1] Dealing. initially with. Old 


Ben? s motion: for stay, we are of the 


Opinion 1 that itzis. awithout; merit, In 
the first. place, under 43. CFR 4.594, 
a stay of the: effect of. an. initial deci- 
sion. goes - into effect: by. operation of 
law once.a timely notice of appeal 
has been filed. Inasmuch as: the. sub-. 
ject notice of. appeal: was, filed. by 
Old Ben, on Mar. 24,1977, a stay has 3 
been j in. ‘effect, since, ‘that, date. Sec- 
ondly, | given Old Ben's S obj ective in 


filing its superfluous motion for stay 


and even assuming that: a Stay un- 


_ der 43 CFR 4:594° goes into: effect 
only by:order of the Board; the mo: - 


tion: would ‘still: be without: merit. A 


stay on the effect of an initial deci- 


sion merely prevents.such. a decision 
from becoming final ‘for the Secre- 
tary. “It ‘is not. ‘synonomous. with a 
stay of enforcement, and underlying 
Old Ben’s motion is:an: erroneous 


assumption to the--contrary. The 
motion: for stay will t therefore be 


denied Acids ask 
- 2}. anansy, now. “fo Ola ce s- 
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are of the view that it fee. is shoe. 
merit. Hach of the notices chal- 
lenged' in the subject. applications 


for review has the effect of provid- 
ing the basis for issuance of orders 
of withdrawal under sec. 104 (b). In 
seeking’ a restraining order against 
issuance of such withdrawal orders 
pending the‘outcome on appeal, Old 


Ben is asking for temporary relief 


from the effect of the sec. 104(b) 


notices now before us. We are ea- 


pressly barred from granting such 
relief by section 105(d) of the Act, 
30 U.S.C. §:815¢d) (1970), and by 
43 CFR 4.572. Accordingly, even if 
we accept all of Old Ben’s factual 
assertion in its application, includ- 
ing the unverified ones, we ‘must 
deny the temporary relief sought. 

‘We observe before closing that 
Old Ben’s motion for stay and ‘its 
application for temporary relief is 
based upon a fear that if it abates so 
that, withdrawal orders are avoided, 
it will waive its claim for relief. Old 
Ben’s fear in this respect 38, based 
upon footnote 7 in Bishop Coal 
Company, 5 IBMA 231, 244, 82 LD. 
- $33, 1975-1976 OSHD a 90,165 

(1975), and jis Sruee ‘We said 
there that: | 


Compliance with the provisions. “of an 
approved. revised ‘plan . by an operator 


would appear to result i in the waiver of a. 
claim that the District Manager failed to 


follow the regulations or that ve on 
_ Was never. adopted. 


That footnote is inapplicable i in a 
situation wliere the operator lias not | 
slept on its rights and compliance is 


induced ‘by ‘a notice of violation. 


Thus, all that will occur here, if 


DECISIONS oF THE ‘DEPARTMENT OF THE. 


‘INTERIOR [84 LD. 


Old Ben elects to abate prior to is- . 
suance of a withdrawal order, i is the 
mooting of the subject applications 


for review under Reliable Coal 
Corp., 1 IBMA 51, 78 ID: 199, — 
1971-1973. OSHD par, = 15, 368. 


(1970), and postponement ofa final 


ruling by the Board on the validity 


of ve notices now. before us until woe: 
MESA files a petition for assess- 


ment of civil penalty, If on the other 
hand, Old Ben elects to run the — 
Spriitlet and: suffer withdrawal or- 
ders, it. can. then: seek’ tempor ary 


relief under 43: CFR 4.570. We are 


well aware that Old Ben may ‘find 
this choice unpalatable beeause of 
the high price paid to retain. the’ 
litigating initiative, but congres- 
sional policy as manifested 4 in’ séc- 
tion 105 is to promote abatement 

and then provide for litigation in 
the interests: of | safeguarding 


miners. See Lucas Coal Co: v: In- 


terior Board of Mine Operations 
Appeals, 522 F2Qd 581 (3d Cir. 
1975). We have no authority to de- 
part from that policy despite its 
harsh effects upon operators with | 

meritorious claims. bal 


ORDER. 


"WHEREFORE, ‘pursuant to the 
atithority dele gated to the Board by 
the: Secretary of the Interior (43 - 
CFR 41(4)), IT IS. HEREBY 
ORDERED that the motion by Old _ 
Ben for a stay of the effect of the 
initial decision below IS DENIED. 

IT IS FURTHER ORDERED 
that the application by Old Ben, as_ 


supplemented, for temporary relief 
IS DENIED without. prejudice to | 


wmjo« °° ZEIGLER COAL. COMPANY 
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March wis 1 


alings in the event at MESA i 1S- 


= sues orders. of withdrawal under 


sec. 104(b) of the Act.’ 


Dav Doans, 
Chief Admanistr ative J gas 


Howarp J. ScHELLENBERG, Jr.. 
ee Administrative J wee 


- es pare COMPANY» 
7 IBMA 280 at 
‘Decided Maroh Sf, 1977 


Appeal by Zeigler Coal Company from 


| a decision by. Administrative Law 
_ Judge Broderick in Docket No. VINC 
72-75 dismissing an. application. for 


- review of asec. 104(c) (1) withdrawal » 
order. On remand from the United 

States Court of Appeals for the District _ 
of Columbia Circuit, 


Affirmed. 


- ‘Federal: Coal Mine Health and Safety 
Act of 1969: ‘Unwarrantable Failure: 
Generally 


_ The phrase unwar rantable failure to com- 
_ ply means the failure of an operator to 
_ abate a condition. or practice constituting | 


a violation of a mandatory standard it 


knew or should have known existed, or 


the. failure to abate such a condition or 


practice because-of 2 lack of due dili- 


gence, or because of indifference or lack 
of reasonable care. 30 U.S. C. $814(e) 
(1970). oo | a 


. Board decieiany, Eastern Aanowtated 
a Coal Corporation, 3. IBMA 331, 81D. 


567, 1974-1975 OSED par. 18, 708 
_ (1974), overruled in part. — 


Board Aeon esis Coal Mining 
Company, 3 IBMA 434, 81 LD. 723, 
1974-1975: OSHD par. 19,177 ae, 


_overruled in part. 


: APPEARANCES: J. Halbert “Woods, 


Esq. ., for appellant, Zeigler Coal Com- | 
pany; Thomas A. Mascolino, Esq,, 


Assistant Solicitor, Robert J. Phares, 


Esq. . Acting Assistant Solicitor, and 


Frederick W. Monerief, Esq., Trial. 


Attorney, for appellee, Mining En- 


forcement and Safety Administration ; 


Steven 3B. Jacobson, Esq., for ‘inter- 


-venor, ‘United Mine. Workers of Amer-- 


ica; Guy A. Farmer, Esq., , and William 
Gershuny, Esq., for intervenor, Bitu- 
minous. Coal Operators’ Assn., Inc. ; 


-L. Thomas Galloway, Esq., for amicus 


curiae, Council of the Southern Moun- 


| tains, Ine. 


OPINION BY CHIEF eer 


- ISTRATIVE JUDGE DOANE 
INTERIOR BOARD OF MINE 


_ OPERATIONS APPEALS 


This appeal arises out of a with- 


drawal order, denominated. 1 HG, 


May 11, 1972, which was issued by. - 
an” inspector of the Mining En- 
forcement. and Safety Administra- 
tion (MESA) to Zeigler Coal Com- 
pany (Zeigler) at its No. 4 Mine. 
The order cited an alleged violation — 


of. 30 CFR 75.400 and.was-issued _ 


pursuant to sec 104(c) (ay of the 
Federal Coal .Mine Health and 
Safety Act of 1969.1 When this case 


1 See, 104(e) provides in its. entitety. as: 


rorONa: Mss 
“(1) If, upon any inspection of a coal mine, 

ananthorived representative of the Secretary 
finds that there has been a violation of ‘any 
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was first before us, we ee On 


der 1-HG on ‘the ground: that the 
conditions. found by the: inspector, 
even: if assumed.:to constitute a‘vio- 
lation of 30 CFR 75.400, could not 
have. significantly. and. substantially 
| contributed. to the cause and effect 
of. a mine. safety. or health : hazard 


within the meaning: of section’ 104° 
(c) (1). oe Coal. Company, 8 3 





matidatory health or safety stindard: ‘and: 4e 


he also: finds that,, while thé conditions created. 
by .such. violation do | not cause. Amminent. 


danger, ‘such violation is of: such’ nattire as 


could significantly and substantially: contrib-. ; 


ute to-tbe cause and. effect of a. mine safety 


or héalth hazard; and if he finds such‘ violation . 


to be caused :by. an unwarrantable failure of 


such operator to comply with such mandatory. 
health or’ safety standards, he shall any 


Pt eee 


ator. under ‘this Act. If, during the same in-. 


spection orany. subsequeiit inspection of such 


mine within ninety days after the issuance. of: 


such notice, an authorized representative of 
the Secretary finds another violation of any 
mandatory health or safety standard and 
finds ‘such ‘violation .to be also caused. by an’ 


unwarrantable ; failure of such operator to so | 


comply, he ‘shall forthwith issue an‘ order re- 


quiring the operator to cause all persons in 


the area. aifected by: such . violation; except 
those: persons. referred to .in .subsee: (d) of 
this section, ‘to be withdrawn from, and to be 
prohibited from entering, such area until. an 
authorized representative of the Secretary de- 
termines that‘such violation. has-been’ abated. 

“(2) If a withdrawal order with respect to. 


any area in-a mine"has been issued pursuant 
to paragraph. (1) of this subsection, a with-.. 


drawal. order shall promptly be issued by an 
authorized: representative of the Secretary who 


finds , upon..any: subsequent inspéction' the ex-: 
istence in, such. mine of violations ‘Similar to. 
those: that resultéd -in ‘the - issuance: of. “the: 


withdrawal order under. Paragraph. (1).. of 
this subsection until such. time as.an. inspection 
of such mine discloses no similar violations. 


Following an ‘inspection of such mine. which- 
discloses no similar violations, the provisions: . 
of paragraph: (1). of. this. subsection shall again ; 


be applicable to that mine.”.. ° 
‘See. 75.400 of 30 CFR provides | as o folds : 
“Coal dust, 


up:and not be:permitted to actumulate in 
active WorsIDEs; 
therein.” 


PE One OF. THE: sade apneic OF: : THE INTERIOR | 


TBMA 448, 81 ID. 729, 1974-1975 


: USL. 


ineluding float coal dust “de- 
posited on rock-dusted surfaces, loosé coal, ‘and . 
other combustible materials, shall be cleaned’ 


‘or on electric. equipment. 


[84 I.D. 


OSHD par. 19,131: (19745; afd on 
reconsideration, 4 TBM A :139; 82 


LD. 221, 1974-1975 OSHD par. 19,- 


638 (1975). Subsequently, upon a 
petition for review by the Interna- 
tional Union, United Mine’ Work- 
ers of America, UMA) »: 30 
States Coe of ja for the Dis- 
trict of Columbia Circuit reversed, 
holding that an inspector, in issuing 
a sec. 104(c¢) (1) withdrawal order; 
need not find that the subj ect viola- 
tion’ “***.*. could‘significantly and 
substantially.contribute to the cause 


and effect of a mine safety. or health 


hazard OH 7: UM WA v. Eleppe, 
532 F.2d 1403 (D. C. Cir: 1976), cert: ; 
denied sub nom.” Bituminous: Coal 


- Operators! Asén., ‘Ine.-¥: Kleppe, 
pees -~US.: 


:, No: 76-40 (Oct. 

5;: 1976). ‘Although acknowledging 

that the “sionificant” -and-substan- 
tial” language states an express pre- 
requisite for the issuancé of a no- - 
tice. of violation under section. 104 
(c) (eh the. Court. concluded, con- 
trary to our previous “holding, that 
that language is not impliédly ap- 


See ty 


plicable to withdrawal’ orders is- 


sued. under the same provision. | eo 

This case is now before . us pur- 
suant to. remand. by: the. Court of 
Appeals, a remand: ordered: so -that: 
we: could: address oursslves to-two: 
outstanding issues which we found’ 
it unnecessary to reach previously. | 


The issues are whether the Admin- 
istrative Law J adge erred: in up- 


holding the inspector’ S firiding of’ a 
violation of 30 CFR ud 5.400, and sec? 
ondly, whether :‘hé erred in sustain- 


ne re ZEIGLER: COAL COMPANY | 


129 


March 31, 1977 


ing “the inspector's finding that the 
alleged violation was caused by an 
“anwarrantable failure * * * to 
comply * *.* 7 within the meaning 
of sec. 104(c) (1). 80. USC. § 814 
(c) (1) (1970). : 

With respect to the former i issue, 
we note that the parties stipulated 
that there were accumulations of 
loose coal and coal dust in three en- 
tries of the subject mine, spanning 
a distance of 300 feet and varying 
from 12 to 18 inches i in width and 
from 4 to 15. inches in depth (Tr. 
4-5). Given that. stipulation, Zeig- 
ler has no¢ argued that the Admin- 


Rs istrative Law Judge erred in sus- 


taining the inspector’s finding of 
violation because MESA failed to 


| establish a prima facie case under 30° 


CFR 75. 400, In other words, Zeigler 


does not now suggest that, there was. 


no deposit of combustible material, 
including coal, in the affected area; 
nor does Zeigler suggest that it did 
— not permit the deposit i in question to 

accumulated. Rather, its principal 
- contention is that, in upholding the 
_ inspector’s finding of violation, the 


_ Administrative Law Judge erred in 


rejecting its affirmative defense of 


— “wetness.? The evidence on the mat- 


ter of wetness is in conflict. The in- 
| spector aden ete that there 


.. 2 By: denominating wetness as an affirmative 
defense, we ean only that the operator has 
the burden of going forward in nuetns that 
issue. 

_ Apart from the wetness issue, Zeigler also 


observed in: this phase of ‘its appeal that it © 
was’ in the process. of abandoning the area- 


in question due to adverse conditions. Brief of 
Zeigler, -p. 38. That assertion, even if true, is 


_ irrelevant to the question of whether the in- 


spector correctly found -a violation. 
232—400—77——_9 


“were some “damp” areas (tr. 61), _ 
but that the samples he handled — 


were not wet: enough to stick to his 
hands. (Tr. 83). 
that each. sample _ was. . passed 
through a screen prior to bagging 

for transmittal to a laboratory for — 
analysis (Tr. 82-83). Zeigler’s sole 
evidence on this issue was the testi- 
mony of its Safety Director, Stan- 
ton Roberts, who was present dur- 
ing’ only pant of the inspection. He 


stated that the accumulated material 
was too wet to be combustible on the © 


basis of visual observation of only | 
a part of the area covered by the 
subject withdrawal order (Tr. 335). 
‘The above-described evidence con- 
sists largely of conflicting oral state- 
ments relating to uncorroborated 
visual observations and physical — 
handling. In attacking the Admin- _ 
istrative Law Judge’s apparent — 
preference for the inspector’s testi- __ 


mony: over that of the witness Rob- — 


erts, Zeigler challenges a determina- 
tion as to credibility and weight. 
Insofar as that determination was’ 


depéndent upon an assessment of 
relative credibility, 


Zeigler has 
made no showing sufficient to cause 


us to. substitute our assessment of 


relative believability for that of the 
Judge, See Shapiro v. Bishop Coal © 
Company, 6 IBMA. 28, 51; 88 ID. . 
59, 1975-1976 OSHD' par. 20,469 
(197 6), aff'd per curiam sub nom. 


7 peenay Coat Company v. Kleppe, 
paneer ¥F. 2d 0 
(4th: Cir. Jan. V7. 1977). 


, No. 76-1368 
More- 
over, to the extent that the Judge’s 
finding of violation reflects ‘a.caleu- 


He also testified : 


130 


lation of relative wane Zeigler 


has failed likewise to make any 


| showing that the apparent rejec- 
tion of Roberts’ testimony repre- 
sented an. abuse of fact- finding 


discretion in. gauging probative | 


value. Accordingly, we hold that all 
the accumulated materials in ques- 


tion were not too wet to be combus- — 


tible, and we affirm the Judge’ s 


conclusion that the inspector cor- 


rectly found a violation of 30 CFR 
75.400. 

We come then to. the remaining 
nen in this case which is whether 
the Judge erred by concluding that 
the inspector correctly found that 
the violation in question was caused 


by an unwarrantable failure on the © 


part of Zeigler to comply with 30 
— CFR 75.400. 


Sec. 104(c) (1). , it bears see | 


specifically provides that a with- 


drawal order thereunder, citing a. 


violation by an operator, may only 


be issued where. an authorized rep- ; 
rantable failure” finding when this © 


resentative of the Secretary finds 
“# & * such violation to be also 
caused by an unwarrantable failure 
of such operator to. so comply * * *,” 
30 U.S.C... § 814(c¢) (1) (1970). In 
past cases, we have taken the posi- 
tion that an inspector’s finding of an 


unwarrantable failure to comply 
_ should be sustained where MESA 
establishes by a preponderance of 


the evidence that the violation in 


question was the product of inten-. 
tional or knowing failure to comply 


or a reckless disregard for the 
health and safety of the miners. We 
rejected the theory that the term 
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“unwarrantable failure to comply” 
is synonymous with ordinary negli-~ 


gence in the occurrence of a viola-_ 


tion. Hastern Associateed Coal 
Corp., 3 IBMA 331, 356, 81 I. D. 567, 


1974-1975 OSHD par. 18 ,706, afd 


on reconsideration, 3 TBMA 383 


(1974); Freeman Coal Mining © 
Company, 3 TBMA 434, 81 I.D. 723, 
1974-1975 OSHD ‘Par. 19, at? 
(1974). | 


“The initial decision in re Case. 


‘was handed down by the Adminis- 


trative Law J udge on November 13, 
1978, prior to our decisions in Zast- 
ern Assodtitéed Coal C OrP., SUPTA, 


and Freeman Coal Mining Com- 
pony, supra. The Judge upheld the 


inspector’s finding of an unwarrant- 


able failure to comply, and on ap- 
peal, Zeigler has contended that the 


Judge erred in failing to give de- 


‘cisive weight to some of the evi- 


dence that it produced. 
- Although we found: it unneces- 
sary to review the Judge’s “unwar- 


case was first before us, the UMWA, 
who did not participate below and 
only intervened at the Board level, 


nevertheless asked the Court of Ap- 
 peals to review the interpretation 
impressed by the Board in Hastern 


Associated Coat Corp., supra, upon 
the statutory “unwarrantable fail- 


ure” language. Finding it appropri- 


ate to dispose of the UMW A’s ap- 
peal on other grounds, the Court ex- 
pressed. no final. conclusion with re- 
spect to the UMWA’s contentions 
regarding the proper interpretation , 
of the stautory “unwarrantable fail~ 


aa ee 


“are” language. The Court, however, 
did choose to respond. obliquely to 
the UMWA’s arguments in.a foot- 
‘note on the basis of a gratuitous as- 


‘sertion made on our behalf. That 
footnote reads as follows, 582 F.2d | 


1403, 1407, Net? 


Since. the Board. did: not: ‘Gonsider | 


_ whether the operattor’s violation was “un- 


“warr antable,” ‘we do not reach petition- - 


er *s claim thiat the Board’s definition of 


“unwarrantable” misinterprets the stat-_ 


“ute. Although the Board has previously 
decided ‘this question adversely to peti- 
tioner’s position, Hastern Associated Coal 
Co. 3 IBMA 331, 349 (1974), J.A. 177, 
195, we ‘accept. the Government’s. repre- 
sentation that tthe Board on remand will 


“take into account ‘the legislative history 


upon which the Union ‘relies * * #7 Br. 


at 50, The issue of the proper definition | 


-of “unwarrantable”: will, of course, be 
open on any appeal pe the remand 
‘Dr oceedings. 


| In Eastern Aenea Cail 
i Corn. supra, 8 IBMA at 356, we 
gave the legislative history only 
passing reference, preferring In- 
stead to place our own gloss. upon 
the statutory language. We did'so 


primarily in order to integrate the 
element of fault. smoothly into an 
overall interpretation of sec. 104 
compatible with the literal words 


and with our view that. ce # the 


only rational interpretation of sec. 


104(c). is one which is in harmony 
with an overall construction of sec- 


tion 104 calling for. more severe en- 
forcement actions as a function of © 
the 1 increasing gravity of the trans-. 


gressions of. an. operator. * * *” 


. See Alabama By-Products . Corp. : 
| q IBMA 85, 92, 838 ID. les 1976- 


ZEIGLER COAL COMPANY | 
March él, nee 


“1977 OSHD par. 20,756 (1976). 
Compare. UMWA v. Kleppe, supra, 
“with Zeigler Coal. Company VY. 
Kleppe,, 536 F.2d. .398, 403. (DE. 
Cir. 1976). We also thought that the 
failure of Congress to include a 


tory 7 
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definition of the term: “unwarrant- 


able failure” in the list..of legisla- 
tive. definitions. set forth in sec. 3 
of the Act, 30 U.S. C. § 802 (1970), 
left us leeway. in treating, a defini- 
tion embodied tages in the legisla- 
tive history. 


In UMWA v. Wispne 6 supra, ie | 
Court of Appeals rejected the inter- 
pretative approach toward section 


104 we took in Eastern Associated 


Coal Corp., supra, and indicated 


that clear.and authoritative legis- 


lative history. is determinative in: 
resolving ambiguities in ‘statutory 
words and phrases so Jong as that 
history is not at odds with'the statu- — 
tory objectives. With the appellate | 

court’s opinion firmly in mind, and 


most especially, its footnoted impli- = 
cation of dissatisfaction with our — 


treatment in Hastern of the statu- 
“unwarrantable failure” : 
phraseology, we focus now on the 
pertinent parts of that history. 

. The. primary piece of legislative. 


history is the definition of the term. 


“anwarrantable failure” set forth 
in . the report of the Conference 
Committee,: House Comm. on Ed.. 
and.‘ Labor,. Legislative - History, 


‘Federal Coal Mine Health and. | 
Safety Act, Comm. Print, 91st Con-. 
gress, 2d Session (hereinafter re- 


ferred to as Leg. Hist.), pp. 1108-. 
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1151. At page 1119, the Genius 
defined that term as follows: | 
The’ term “anwarrantable.. “failure” 
. means the failure of an operator to abate 
2 violation he knew or: r should have known 
existed. | . , eee 


A eer source. = pertinent 


legislative history is the Statement 


of the House Managers which was 
‘a report by the House conferees to 


the full House on ‘the outcome of | 
the Conference ‘Committee’ sg -delib- 


erations.. In. relevant part, the 
House speraceies stated at Leg. 
| Hi ast, p. 1030: | 


- - * The managers note that ore cyt 
warrantable failure of the ‘operator to 


comply” means the failure of an operator 


to. abate a violation he knew or should 
have | known existed, or the failure to 
abate a violation | because of a lack of 
due diligence, or because of indifference 
or lack -of reasonable eare on the opera- 
‘tor’s part. [Emphasis added. ] 
The latter quotation encompasses 
all the words of the former. Those 
words, italicized above, form the 
kernel of. the “unwarrantable fail- 
ure” concept as set forth in the lee 
islative history. 

There are two main verbal: Fis 
tinctions between these quotations 


which are noteworthy. The first of 


these is that the conferees purported 


to be defining the statutory term 
“unwarrantable failure,” whereas 


the House Managers purported to 
be defining the phrase “unwarrant- 


able failure to comply,” a distinc-_ 


tion which does not appear to indi- 
cate a substantive difference. 
second distinction concerns phrases 
in the quotation. drawn from the 
Statement of the House Manager’s 


eee oF. ‘THE DEPARTMENT OF ‘THE INTERIOR 


The 


[84 I.D. 


eich are descriptive of fault and 


which are in addition to those | ap- | 
pearing in the ‘quotation. from ‘the 
Conference » 


-Committee’s report. 
Those phrases relate the failure to 
abate a violation’ to Gok 9 lack of 


due diligence; * * * indifference or 


lack of reasonable care, on the op- 


erator’s part.” We think that these 
additional phrases are redundant 


embellishments because proof that 


a given failure to. abate a violation 
was the proximate result. of “* * * 
a lack of due diligence, * * * indif- 


ference or lack of reasonable care 
* * © would also establish that the 
failure to abate occurred with ‘re- 
spect to. a. violation. the operator 
tor In ew or should have known 


‘eviaied * * * 7 Tn short then, there: 


does not appear to havé been any 
qualitative differences between the 


understanding of the Conference. 


Committee and of the House Man- 
agers as to the precise meaning that. 
the “unwarrantable failure” lan- | 


‘guage of sec. AOEKe) 2s was: supposed 


to convey.. . 
| We turn now to the question of | 
whether the foregoing legislative — 
history should be adopted as the 
touchstone for determining the ap- 
propriate interpretation of the “un- 
warrantable. failure” requirement. 
At’ the outset, we note that adop- 
tion of the legislative history for 


that purpose would not be contrary 


to the overall statutory objective of 
achieving a sustained elevation of 
prevailing standards. of care in the 
coal mining industry. Indeed no one. 
has argued here or elsewhere that 
it would, and the UMWA urged in 


| -islative history strictly. 


7 : ZEIGLER COAL COMPANY 
. March 81, 1977 


the Court of eae ‘that the 
Board should have followed the leg- 
Accord 
ingly, given the circuit court’s opin- 
ion in UMWA v. K leppe, SUPT, We 
would readily adopt the legislative 
: history of the ° cinwarrantable fail- 


ure” concept: analyzed above with- 


out further ado were it not for one 
difficulty. — 
Ordinarily, congressional defini: 


tions control the meanings of words” 


and phrases used in statutes, and 
the former may be freely substi- 


tuted for the latter wherever the 


latter may appear therein. Here, 
however, free substitution of either 


above-quoted portion of the legis- 


lative history for the . respective 
words purportedly defined yields a 


tion from the Conference Commit- 


tee report and assuming both the ex- . 
istence of a timely underlying no- 


tice and a present finding of viola- 


tion, sec. 104(c) (1) would mandate 
issuance of a withdrawal. order 1 


the 3 issuing inspector : 


* # & finds such violation to be also 


caused by [the failure of an operator to 
abate a violation he knew or should have 
known existed] * * *, [Italies added.] 


‘Similarly, with the appropriate sub- - 


‘stitution for the Statement of the 
House Managers and making the 
same assumptions, sec. 104 (¢) (1) 
would mandate issuance of a with- 


drawal order if the 1 Pua pene | 
i. tor: : 7 


ee % “finds such violation to be also” 


caused oy [the failure of an operator to 


abate & violation he knew or should have | 
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known existed, or the failure to abate 


@ violation because of a lack of due dili- 
gence, or because of. indifference or lack 
of reasonable care, on ‘the senerator Ss 


part] =F", 


On its face, sec. aes (1) indi- 
eaves that the fault referred to in | 
the “unwarrantable failure” lan- 
guage is a proximate causative fac- 
tor in the occurrence of a violation. 


However, the conferees and the 
House Managers each relate the 


fault in question to the failure to 
abate a violation, an act which fol- 
lows the occurrence of a violation 
and would not appear to be a causa- _ 


tive factor therefor. See 30 U.S.C. 


§ 814(b) (1970). And the discrep- 


-ancy between the literal phraseology | 
of the “unwarrantable failure” re-. 


result that is circular and nonsensi- ‘rement in the Act on the one 


cal. With the appropriate substitu- 


hand, and the verbatim legislative 
history of that requirement on the 
other, yields the circular, nonsensi- 
cal results captured in the phrases 
just quoted when the latter is substi- 
tuted for the former, With. those | 


“substitutions, the “unwarrantable 


failure” language i in sec. 104(¢) (1) 


talks in terms of a violation caused 
by a failure to abate a violation, 


such failure being. caused by some 
degree of fault. Since we must as- 


sume that Congress ‘could not have 


intended such a confounding result, 
it follows that the ordinary rule 
with regard to free substitution of 


congressional definitions for statu-. 
_ tory words and phrases they pur-. 


port to define was not meant to 
apply, and further, that the legisla- 
tive history, for all its seeming sur- 
face clarity, - nevertheless requires | 
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- gomie interpretation and cannot be 
taken literally. | | 


- Further study in light of the fore- 
going has led us to conclude pre- 


liminarily that, im “defining” the — 
terms “unwarrantable failure” and | 


“anwarrantable. failure to comply,” 


the conferees and the House Man- © 


agers never intended to supply a 
freely. substitutable definition. 
Rather, it appears that they in- 


tended merely to supply an authori- 


tative guide for construing the “un- 
warrantable failure” requirement. 


We draw support for this view from _ 


- the placement of these “definitions” 
in the legislative history instead of 


in the list. of statutory definitions 


set forth iin sec. 8 of the Act. 30 
U.S.C. § 802 (1970). Given the crit- 
ical nature of the “unwarrantable 
failure” concept to the enforcement 
scheme, it is unlikely that such 
placement was a random and mean- 
ingless circumstance. Moreover, re- 


“garding the legislative history in 
this instance as an ‘authoritative 
cuide for construction rather than a : 
freely substitutable definition ra- | 
tionalizes an otherwise meaningless — 


discrepancy between the above- 
quoted portions of the conference 
report and the House Manager’s 
statement. Ag noted above, the 
former purports to define the term 
“onwarrantable failure” while the 


latter purports to define the phrase 


“ynwarrantable failure to comply.” 
‘Tt is reasonable to suppose that had 
the Conference Committee intended 
‘to supply such a substitutable. defi- 


- nition, the conferees and the House 
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Managers would have defined the — 
exact same words from the statute. — 


- Additional thought about the dis- 


crepancy between the language of © 


sec, 104(c) and its legislative his- 
tory, focusing largely upon the lat- — 
ter, has persuaded us that in reality 
such discrepancy is more apparent 
than real and stems from a certain | 
lack of precision on the part of both 


the conferees and the House Man- 


agers. On the surface, the fault re- 


ferred to in the legislative history 


concerns the knowledgeability. of 
the operator with regard to a mat- 
ter of law, namely, whether it has © 


committeed a violation. It is most 


unlikely that the conferees and the ~ 
House ‘Managers meant any such 
thing. Normally, liability is not de- 


pendent upon a determination of — 
fault based upon a person’s knowl- 
edgeability as to a conclusion of 
law. Usually, where liability is de- _ 
pendent upon a determination of 
fault with regard to a person’s 


knowledge, the fault tyically con- 
cerns the person’s knowledgeability 


as to matters of fact. Given the fore- 
going and inasmuch as the literal 
language of sec. 104.(¢) implies that 
the fault encompassed in the “un- 
-warrantable failure” requirement is 
of the typical kind, we are of the 


opinion that both the conferees and 
the House Managers were talking 


about an. operator’s failure to abate 
conditions or practices constituting 
a violation of the mandatory stand- 


ards, conditions or practices the 
operator knew or: should- have 
known existed and therefore should 
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have ipetea prior to: valaoovers by 


an inspector. The conferees and the 
House Managers: simply ; ‘used ‘the | 
word “violation” as a shorthand re- 


ference to such conditions or ‘prac- 
tices, a usage which is not unnat- 


ural and to which we ourselves 


have resorted. from time. to time.® 


In light of the foregoing, we hold . 
that an inspector should find that a 
violation of any mandatory stand- 


ard was caused by an unwarrantable 


failure to comply with such stand- 


ard if he determines that the opera- 
tor involved has failed to abate the 
conditions or practices constituting 


such violation, conditions or prac- 
tices the operator knew or ‘should | 


have known existed or which it 
failed. to abate because of a lack of 


due diligence, or because of indiffer- 


ence or lack of reasonable care. The 
inspector’s judgment in this regard 
must be based. upon a thorough in- 





2Tt should also be noted that the only 
ambiguity in the statutory ‘“onwarrantable 
failure’ language is the degree of fault that 
‘the inspector is obliged to find as a pre- 


requisite for issuing a notice of violation or an 


order of withdrawal under sec, 104(c) | of the 
Act. That language 1s not ambiguous as to the 
acts of omission or commission to which the 
degree of fault. refers. Sec. 104(c). refers to 
fault in the failure to comply with a manda- 
tory standard which plainly means fault in 
the occurrence of the conditions or practices 
an inspector finds to be a violation of such 
standard rather than fault in failure to abate. 
conditions or practices which the operator has 
concluded. or should have concluded were in 
violation of such standard. Thus, in looking 
to the legislative history, our focus should 
be Hmited to the degree of fault implicit. in 
the term “unwarrantable failure, * rather than 
the act to which such fault refers. It would be 
error to use the legislative history, even if it 
were perfectly clear, as a basis. for finding an 
ambiguity in sec. 104(c) which does not exist. 


wesipaton saa must be reasonable, 


When that judgment is timely chal+ 


lenged by application for review, it 
is up to an Administrative Law 


Judge initially, and the Board ulti- 


mately, to decide whether the in- 


‘Spector’s finding was actually rea- 


sonable as a matter of ultimate fact. 


and law. Naturally, the reasonable-. . 


ness of a given finding of an unwar- 
rantable failure to comply will turn 


on the peculiar relevant facts and 
circumstances regarding such a 


finding. In-.accordance with this 
holding, we now overrule Hastern 
Associated Coal Corp., supra, and 
Freeman Coal Mining Company, — 
supra, to the extent that re hold’ 
to the contrary.” _ | 
Tn light of our elaine. we turn 
our attention to Zeigler’s appellate 
contentions with regard to the Ad- 
ministrative Law Judge’s affirm- 
ance of the inspector’s finding of 





4Tn so holding, we are well aware that the 
terms of fault employed by the conferees and 
the House Managers are largely synonymous. 
with negligence, one of the most familiar terms | 
in American law. We recognize that some who 
read our decisions with an accountant’s eye, 


searching only for the “bottom line,’? and who - | 


also pérceive that negligence is the test of . 
unwarrantable failure, may well object to that 
conclusion, arguing that if Congress had meant -. 


negligence, it would have said so rather than. | 


opting for an exercise in calculated ambiguity 
and circumlocution at the expense of clarity. 
‘However, granting, as we must, that Congress. 


- could have expressed itself with greater econ- 


omy and certainty, we think that such an 


- objection would amount to an ad hominem 
argument. So far as we are aware, 'there is no... 


requirement in-law. that. Congress. draft -its. 
legislation so as to Maximize economy of ex- 
pression and. minimize ambiguity, and Con-. | 
gress habitually expresses itself with a wide 
variety of words and phrases duplicative ef 
well-established terms of art. 
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unwarrantable failure in the subject’ 
withdrawal order. In, doing so, we 
note that this case was- litigated _ 


below and briefed on appeal ‘prior 


to our decision-in Hastern, Asso- 

— ctated Coal Corp., SUPT Os, and upon 
the. assumption that the legislative 
history provided the touchstone for — 
determining the true meaning of 


the statutory unwarrantable failure 
language in sec. 104(c). It is there- 
fore unnecessary to remand. 


Tn attacking the Administrative : 
Law Judge’s conclusion. of law as to’ 


its alleged unwarrantable failure to 
comply, Zeigler does not argue that 
MESA failed to. establish a prima 
facie case. Rather, it points out that 
it had a cleanup program involving 


use of a uni-track which was being — 


followed at the time. the subject 
withdrawal order was. issued.® 
Based on, that fact, Zeigler argues 
- that the J udge erred in upholding 
the inspector’s finding of an unwar- 
rantable failure to comply because 
“s * * the uni-track had cleaned 
up. other entries in the area when its 
battery ran down and it was out for 
a. change of batteries and returning 


to complete the clean-up when this. 


=! order was entered (Tr. 25) 2 
_ In his opinion, the Administra- 


tive Law Judge neither addressed 


himself directly to the evidence 


— upon which Zeigler relies nor made 
general credibility findings, but, — 
having delved into the record our- 


selves, we are persuaded that 


Zeigler’ Ss argument is without merit 


a SAY uni- track is @ battery- operated machine 
equipped with a Scoop. toe 
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because its cleanup program was: 


not completely efficacious. The rec-. 
ord shews. that the uni-track was. 
not designed to remove and did not. 
in fact. remove combustible mate-. 
rials accumulated in niches along 
the ribs, and. hand shoveling was. 


admittedly not a part of the regular 


cleanup program (Tr. 44), It fol- 

lows, accordingly that Zeigler was: 
not in the process _ of effectively: 
abating and thus is in-no position to. 
ask that we deem it not to have 


failed to abate. Inasmuch as Zeigler- 


did not prove that it was in the 
process of effectively abating the- 


violative condition found by the in- 


spector, we need not decide here. 
whether an. operator can be so. 
deemed: even if it does successfully 


establish that it was.so engaged. - 


Having rejected the remaining: 
challenges to the Judge’s decision. 
posed by Zeigler’s arguments on ap- 
peal, we now agree that Order 1 
HG, May 11, 1972, was propery: 
issued. 


ORDER. 


- WHEREFORE, pursuant to. the- 
authority delegated to the Board by _ 
the. Secretary of the Interior (48. 
CFR 4.1(4)), IT IS. HEREBY 
ORDERED that the initial deci-- 
sion in Docket No. VINC 72-75 IS: 
AFFIRMED. 


‘ “Dav Doanz, | 
oO hie fA A dministrative J ial 


Ie CONCUR: 


Howarn. J. eile Jr. : 


Administrative - nage 


“UNITED STATES ‘yy: “THOMAS ue PECK, ET AL. 
~ Mareh 31, 1977. 


UNITED STATES ve “THOMAS J. 
: Se cr Er AL. i os 


20. BLA 357 | | | 
| Decided M arch: 31, 1997 


Appeal. from decision of Administra- 
tive Law Tudge Harvey Cc. Sweitzer 
| declaring mining claims null and void. 


‘Afirmed as modified. 


1. “Mining Claims: -Generallj—Htining 


‘Claims : Locatability of. Mineral: Gen- 
‘erally—Mining Claims: Bocatie 3 Min- | 


-eral Involved: Clay 


Tn: determining whether'a deposit of clay 
“is locatable asa valuable mineral deposit 


“under the- mining laws, there is.a distinc- . 


“tion between a deposit considered to be 


a common or ordinary clay, which is not 


| locatable, and a locatable deposit having 
--exceptional qualities useful and market- 


able for: Duspones for which common n clays 


cannot be used. 


“9, Administrative Piocadure: Saale | 


-of Proof—Mining Claims: Contests— 

“Mining ‘Claims: Hearings—Mining 
“Claims: Specific Mineral Involved: 
“Clay—Rules of Practice : Evidence 


In a Government contest challenging the 


~yalidity of mining claims located. for a 


- clay-type material, an adequate prima 
‘facie case is established where there are 
expert ‘witness opinions that the deposit 
“ig only a common clay or shale and it 
scars meet refractory standards. The 
scontestees then must go forward with 
- evidence to rébut the Government’s case 
with a Se aaa of the evidence. : 


3 Mining Claims: Generally—Mining 
“Claims: Locatability of Mineral: Gen- 
-erally—Mining Claims: Specific Min- 
ceral Involved: Clay—Words and 
-Phrases weg 8 


“Common Clay.” A “common day”. not 


-locatable-under the mining laws. does not 
include clay having exceptional qualities 


which. meets. . refractory — and other 


quality: standards for highgrade cerainic 
products: or: other ‘products requiring a 


high refractoriness, or which: is useful 


- for certain industrial uses, ‘such as in the © 
Oil. and oil ‘well drilling industries, ' out- 


side the manufacture of ‘general - clay 
products. It does include, however, 


a clay usable or ‘used only ‘for structural : 


and other heavy clay ‘products, - for 
pressed or face brick, as Wwell-as: ordinary 


brick, and for. pottery and ordinary earth- 


enware and. stoneware. The fact. indus- 
trial and technological, ‘changes’ may 


‘make’ a: ‘certain clay deposit valuable for : 


a. given major manufacturer of brick, tile 
and other elay products, because:it meets 
its‘peculiar Specifications for blends with — 
other ‘raw materials, does ‘not warrant ‘a 


| change from Departmental | precedents 


and. a strong. Congressional policy estab- 
lishing that | ‘clay ‘tisable ‘only ‘for such 


_ purposes is 'a common clay not: ‘Tocatable 
| under the: mining laws. | | | 


APPEARANCES: Richard M. Mollinet, 


‘Esq., Salt Lake City, Utah, for appel- 
lants; Erol R. Benson, Esq., Office of the — 


General Counsel, U:S. Department . ‘of 
Pe far ape : 


OPINION. BY ADMINISTRA- 
TIVE JUDGE - THOMPSON | 


INTERIM BOARD OF me; 
:  APPEAIS 


By decision dated: Apr. 16, 1975, 
Aaministetys Law Judge Harvey | 
C. Sweitzer declared the Unitah 
Nos. 1 through 10. (inclusive). lode 


thining claims to be null and -void. 


‘Thomas J. Peck & Son, Inc., An- 
thony T. Peck and Tony. Peck, the 
mining’ claimants, appeal raising the r 
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basic issue of whether the elainis. 

were properly found to be invalid. - 
The Judge’s decision extensively 

discusses much of the evidence in 


this case and the law, and is attached 


as an appendix ..to this decision. 
Repetition. of that discussion shall 
be made only for clarity, emphasis, 
and-an understanding of the i issues 
raised by appellants. 

The contestees are in the business 
of. mining and hauling clays and 


_ other types of materials (Tr..112). 


The material for which they located 


the claims is variously described 
throughout these. proceedings - as 


“Kamas clay,” or.“red pine shale.” 
The claims are in the Wasatch Na- 


a Forest in sec, 21, T:2'S.,R. 7 
. 8.L.M., Summit County, Utah, ; 
Henn Kainas, Utah, and-in an area 


adjacent to the Mirror Lake High- 
way, a scenic route (Tr. 10-11). 


The Forest Service: initiated. the | 
| ketability test, in his: application of 


contest through the Bureau of Land 
Management “charging: the claims 
were invalid because there were not 
minerals — 
quality, and value to constitute a 


discovery >” the land is nonmineral 
in character; and the mineral ma-. 


terial “is a common variety of clay 


— not subject to location under the 


mining laws.” The primary rulings 


by the Judge are: (1) that the Gov- 


ernment had established a prima 
facie case of lack of discovery of 
valuable minerals under the mining 
laws—“specifically, that the mate- 
rial in dispute is not of a quality 
which can be marketed profitably 
for commercial purposes for which 
common clay cannot be sold ;” Ae) 


DECISIONS OF THE DEPARTMENT. OF THE... INTERIOR 


“sufficient in quantity, 


[84 LD. 


that the contestees had failed to pro- 
duce evidence of possible profitabil- 
ity of a mining. operation, showing 
only “an expression of hope rather 


than anything supported by facts “ad 
and (3) that the “deposits on the 


claims have not. been shown. to 


‘possess characteristics giving un- 
usual value distinguishing them 
_ from common clays, so that they can - 


be marketed. profitably for commer- 
cial purposes for which common | 


‘clay cannot be sold.2. 2 


Appellants contend ‘geuirally 


that these rulings are erroneous. 
They dispute the finding: that: the. 


Government established a. prima 
facie case of lack of discovery. They 


assert the Judge’s decision is con- 
‘trary to the weight of the evidence 
and a fair inference to be made 
from the evidence. They contend 
the Judge erred in his interpreta- 


tion of the prudent man and mar- 


that test, and in ignoring. certain 
evidence relating to. the test. ‘They 


| have ‘raised the issue of what. the 
term “common clay”. should mean 


with regard to the locatability of a 
deposit of clay materials under the 
mining laws. ‘They state that term 


was never defined by the Judge and 


he confused: the term as applied to ‘ 


a classification of minerals with the 


word when used in relation to the 


| frequency - of occurrence of min- 


erals, They-contend, in’ effect, that 
cases. involving so-called “common 
clay” are not applicable here. 
We have recently pointed out in 
determining the locatability of a 
particular mineral deposit under 3 
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the mining laws that. ae tests of 
locatability have stemmed from in- 
terpretations of the ‘phrases in. the 
mining laws “lands valuable for 
minerals” (B.S. § 2318, 80 U.S.C. 


$21 (197 0) ).and“valuable mineral | 
deposits” (B.S. § 2319, 30 U.S.C. 


§ 22 (1970) ). United States v.. Bo- 
tender, 28. IBLA 187, ‘83° LD. 609 
(1976). In contexts considering 
whether land was tineral i in char- 
acter so as to except it from certain 
-nonmineral public land laws, as 
well as cases directly pertaining to 


the location of mining claims for a 


particular substance, very. general 
definitions have evolved: ‘These def- 
initions .have included. classifica- 
tions of minerals by. standard 
authorities, in, industrial practices, 
and certain economic values for 
commercial uses. /d. The interpre- 
tations of these very general 
phrases have resulted in many dis- 
parate materials considered as lo- 
catable mineral deposits under the 
mining laws, while others have not. 


E.g., see cases cited in United 


States Vv. Bolinder, supra, In Bo- 


linder there had been only one case 


specifically concerning geodes,. and 


‘that case was distinguished because — 


of its peculiar factual .circum- 


stances, and‘ because it had not in- 
volved actual mining operations for 


a deposit of geodes. — 


_ [1] Unlike the Bolinder case 
where there was no clear precedent. 
nor Departmental policy manifest. 


concerning the - locatability — of 
_geodes, here there are many prece- 


dents, a- strong Departmental pol- | 


jey, ‘and a manifest Congressional 


policy concerning the locatability of 


deposits of clay. In short, as will be 


discussed, infra, there has been. a 


‘aistinction between ° ‘what bas been 


called “common” or “ordinary” clay 
which thas noé been considered ‘a 
“valuable mineral deposit” within 
the meaning of the mining laws, and 
deposits of. clays. having excep- 


‘tional qualities: useful for purposés 
for which common.clays cannot be 
‘used, which make them locatable as 


valuable mineral deposits. 
While neither the’ Judge, nor we, 


can probably fashion a definition 


of “common clay” which would sat- 


isfy lexicographers, semanticists, or 
appellants, some mieaning can be 


enfused ‘into the term by Gouger 
ing the authorities: involving the 
locatability of clay under the min- 


ing laws and comparing: them with 


the evidence 1 In this cases. 





' 1 Before considering fie cases involving tay 
and clay-type materials, we take official notice 
of some relevant dictionary definitions of clay, 


some constituents of clay; and certain clay 


gubstances and products. These definitions are 
contained in A Dictionary of Mining, Mineral 
and Related Ter ms, Bur eau of Mines, U. S. De- 


partment of the Interior (1968). This is a work 


‘of noted repute which has brought togethér 


technical, scientific and industrial pean one 


“quoted definition ‘and in brackets the page 


of the dictionary in which they are found, 


: are set forth below : 


“Olay y. a. A fine-grained, natural, anvthy ae 


- terial composed primarily of hydrous alumi- 


niim silicates. It may be a mixture of clay min- 
erals and small amounts of nonclay materials 


or it may be predominantly one clay mineral. 


The type elay is determined by the predominant 
clay mineral present {that is, kaolin, mont- 


‘miorillonite, illite, halloysite, ete.). Bureau of . 
Mines Staff. It is’ plastic when sufficiently 


wetted; rigid when dried en masse, and vitrified 


when fired to a sufficiently high temperature. 
ASTI : C242-60T. See also ‘fire clay ; ; clay min- 
eral; bentonite. b. It has three aspects :. 


(1) a 


| 14 


There is no ‘conay senior 


of “common clay,” although there 
isa dictionary definition, quoted 4 in 


ate siaterial with plastic speoperties © (2) 


an. essential composition of particles. of very . 


fine size; and (3) an essential composition of 
erystalline fragments of minerals that are 
‘essentially. hydrous aluminum. silicates or 


occasionally hydrous magnesium silicates. The | 


“term. implies nothing regarding origin but is 
‘based on properties, texture,.and composition, 


that are interrelated, for example, the plastic | 


“properties are the result of the constituent 
minerals and their small-grain size, A.G.I. ec. 
- Soil. consisting of inorganic. material, the 
grains of which have diameters smaller than 
0.005 millimeter. 4.4.7. d. According to inter- 
National classification, it has a grain size, less 
than 0.002 millimeter. 0.7.D. e. A general term 
applied to the material added to water~to 
prepare a drilling mud. Long. [214] 
“ite. A silicate of potassium, aluminum, 
4ron, and magnesium with water..* * * gray, 
light green, or yellowish-brown color. A gen- 
eral term for the clay-mineral constituent of 
‘aTgillaceous sediments belonging to the ‘mica 
-group.. The relation of jllite to similar or 
identical material known variously as hydro- 
“mica; hydrous micas,: hydromuseovite, and hy- 
-drated mica group is not clearly established. 
Occurs in micaceous particles less than one 
‘micron. Obtained from clays and. shales in 
Illinois.. Compare pholidoide; phyllite, Hng- 
lish ; Stokes and Varnes. b. A discredited term 
equal to bravaisite. American Mineralogist, v. 
28, No. 8, Mareh 1948, p. 214. [570] 

“Kaolin. a. A clay, mainly hydrous alumi- 
mum silicate, from -which. porcelain may be 
made. Also called China clay; porcelain clay. 
See also kaolinite. Sanford. b. A refractory 
clay consisting essentially of minerals of the 
-kaolin group and which fires. to a white or 
nearly white color. ASTM C242-60. c. A white 
or nearly white clay resulting from the de- 
composition of maeee B.S. 3618, shed sec. 6, 
[606]. 


‘kaolinite, A common clay mineral. A two- 


layer. hydrous aluminum silicate, * * *. It 


- eonsists of sheets of tetrahedrally coordinated 


silicon joined by an oxygen shared with octa- 
hedrally coordinated aluminum. Essentially, 


- there is no isomorphous. substitution. Mono- 
-.¢linic. The mineral characteristic of the rock 


kaolin, The kaolin group of minerals includes 
also the recently. recognized isomers, dickite 
and nacrite, A.G.I.; Dana 17. [606]. 


> “brick clay. An impure. clay, peers iron 


- .and other ingredients. In industry the. ‘term 
‘is applied to any: clay; loam, or earth. suit- 
‘able for the: manufacture of bricks or: coarse 
pottery. Also called -brick:-earth. C.7.D. [139] 
—“common-brick. clay. -A..Ted-to-brown burn- 
ing clay. which usually. has a high percentage 
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footnote 1, of “commonbrick clay.” 
Other dictionary definitions given — 


in. footnote 1 show distinctions be- 





of ‘fluxing impurities, as plastic enouel for 


‘shaping, and fires-to a very hard and. strong 


solid with ‘little ‘warping or.cracking at a 
relatively low temperature. [240] - 
“pressed brick clay. A. better grade clay than 


that usable for common brick. It must. have 
a uniform color, must not warp or crack, be 


fairly hard and have low-absorption when 


‘burned at” a: moderate temperature, and’ must 


be free. from soluble | salts. OOD 8d, , 1942, 


‘p. 198 [860] | 


- “fire clay..a. A clay. that is high t in alumina 
or silica; diffusion is not less than cone 19 
(1,515 dégrees: C.). Fire clays may be sedi- 
mentary or residual, plastic or nonplastic, and 


are dominantly composed of kaolinite. The 
-classification of: fire clays may. be related to 
the composition, fiscal characteristics, refrac- 


toriness, use, association with other. mate- 
Tials, ete., such as plastic fire clays, nonplastic 
fire clays, highalumina fire clay, siliceous fire 
clay, flint clay, coal measure fire clay, sagger 


‘clay, high-heat duty fire clay, ete. Bureau of 


Mines Staff. b. An earthy or stony mineral 
aggregate which {is composed essentially of 
hydrous silicates of aluminum with or. with- 


-out free silica. It is plastic when sufficiently 


pulverized. and wetted, rigid when subse- 
quently dried, and of sufficient purity and 


refractoriness for use in commercial refrac- 


tory products. HW. c. Formerly used for almost 
any soft nonbedded clay immediately under- 


lying a coalbed, many of which are not refrac- 


tory. Compare underclay. A.G.I. Supp. d. Soft, 
unbedded, gray or white clay, high in silica 
and hydrated aluminum silicates, and low in 
iron and alkalies. Fire clay forms the seat 
earth of many coalbeds and has value as re-: 
fractory clay. Also called bottom stone. Rais- 
trick and Marshall, p. 22. e. A stratum of rock 


’ found in anthracite mines which disintegrates 


on exposure to-air. Hudson. [429] 

“prick. a. A molded block of clay or other 
material, usually fired and sintered together — 
to form a coherent mass. The standard size 
building brick unit is 8% x 4% x 2% inch, 


while: the. standard size. firebrick unit is 


9x 4, x 214 inch. However, many firebrick 


“consumers now prefer.to use a 9 x 4% x 3 


inch brick as the standard unit. AZ. 8.0. No. 
2h. b..A solid masonary unit of clay or shale, 


usually formed while plastic into a rectangu- 


lar prism and burned or fired in a kiln. ASTM 
Oh3-65T. ce. A block of bonded abrasive used 


for, rubbing down castings, scouring chilled 
iron rolls,. polishing marble, ‘and work of like 
“nature. ACOSG, 1963. [139] . 


“brick, alumina; high-alumina brick. A Te- 
fractory prick of a higher alumina content 
than ordinary fire clay brick. It is made from 


_. in’ brief, 


ea ek ee UNITED | 


7 ae a type of 3 alay dnd 1 alay prod- 


wet based ‘upon the wise of the -ma- 
terials, the e chemical r male e.up' of so 


=. cual alumina eneteriates gen as digapess 
bauxite; kaolin, ete. A large use:of brick. of. 
this type is in the hot Zone. portion of rotary 
cement, or dolomite kilns as well. as’ 
in. the firing zone. of shaft. lime: kilns. High- 
ee alumina brick is also used in. certain. portions 


_ lime, ° 


“of large boiler settings. and ‘in ceramic: kilns 


of both the continuous and. the. periodic. types;. — 
it finds. application under. certain. ak 


_types of conditions where the service is very 


severe, . See. also refractories. COD. 6d, 1961. 


[189] - 


“clay pullding brick. Br ick for ‘norinal ite 
. ‘structional: purposes ; such brick can be made 

from.a variety of brick clays. Relevant British 
and ~ 


Standards are B.S.—657. (Dimensions) | 
B.8.-1257. (Testing). ‘The. United - States 
_ Standards are—ASTM-C62 (Building Brick) ; 
ASTM-C216 (Facing Brick), and ASTM-—C67 
(Sampling and Testing) .. Dodd, [214] | 
“fire clay brick A refractory. prick ‘manu- 


factured substantially or.entirely from fire 


clay. HW. See-also first quality fire clay brick ; 


second quality fire clay brick; third quality 


fire clay brick. AISI; No. 24. [429]. 


“pressed brick. A high-grade brick used for | 


exposed surface work. Crispin. [860] 
“pefractory brick. a. A brick made from re- 


disapore, etc., 


“and 138% x 6 x 2% inches. Bureau of Mines 


- the interior of fireboxes in furnaces and boilers. 

Refractory brick is constructed so that it can 
. Withstand. ‘very. high | temperatures, 

. not a very good insulator. 

; [908] © 


- 97. AOSB-1. See also fire clay [908] . 


- “potter's clay; pipe clay. a. A pure s plastic 


clay, free from jron,.and consequently white 


fs after burning. Fay. b. A clay adapted for use 
Ola potter's. ‘wheel, for. the manufacture of 
s pottery. A.G.I. [854] a Sg 


“earthenware clay. ‘AS plastic, fii textured 


: clay, nearly free. from lime and gypsum. (as. 


= they cause blistering) ; ‘air shrinkage less than 
 § percent ; slakes in a:few minutes or requires 
- grinding. which is | usually too: expensive ; no 
cracking in air ; tensile strength, 125 pounds 


a per square inch, or’ more; incipient vitrifica- 
tion reached between cones O10 and 05; ; vit- 
eolor,. 


rification at least two cones higher ; 
burned. usually, not” important’ unless very 
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“pads fire. shrinkage,. 8 percent. 
but “it. is. : 
API Glossar: YU. - 


pe “refractory clay. Any. Sige: mhowiie a pyro- 
’. metric cone. equivalent: ‘of not: less than cone 


materi als, their phiveteat propeties, 


and their characteristics when fired: 
Some. of. these saine distinctions’ 
have been made j in the case Jaw i ne 


‘volving clay.: The: use of the: mate- 


rial,: of course,: may depend’ upon’ 


_ the Other gharacterishies since: they! 
will affect. the usability of the mate-_ 
~ ylal for a given purpose... Hag eat Fa 
Appellants object to oa botenices to’ 
Bureau of Mines’ classifications of 
clay as not: comporting with indus-. 
trial. classifications. However, they 


have not pointed to any definite in- 


dustrial classifications which could 
ser ve to. define or limit: the term | 
“common clay. As the evidence to 


be discussed, infra, will. reflect, the 


- use of clay. materials. may dod 
upon the particular specifications. 


of a clay product: manufacturer. 
This is also reflected in a publica- 


-. Gon of the ‘Bureau. of. Mines. In 
fractory material. ‘such as fire clay, bauxite, 
used to withstand high tem-. 
peratures. Refractory prick.are made in vari- - 
“ous sizes and shapes; the most common sizes: 
are 9 x 4% xX 24 inches, 9 x 6 x 2% inches,. 


~ addition. to. the. definitions. in the. 
footnote,. we take official notice’ of 
this Bureau of ‘Mines publication, 
. M ineral Facts and B Peoblenit, 1 197 5 


‘Staff. b. A brick: which is used as a lining for — 


Hess. [368]. 
“stoneware. a. Satamie: ware. 2 fired | a a. i Had 


dense ‘condition and with an absorption’ of 


less than 5 percent ; not ‘translucent 5: it ' may: 
be: underglazed,. salt’ glazed, or glazed with. 


hard feldspathic. glazes. AOSG..b. A vitreous “- 
or semivitreous ceramic ware of fine texture, 
.- made primarily 1 from Ronrefractory fire. clays’ 


ACSG.: £1081] - 
. “stoneware clay. a. A clay suitable for - the: 


manufacture: of, stoneware ;_ it. possesses good. 


plasticity, . vitrifies between cones 4 and. 10, 
and has a long firing range. The fired’ color 
is buff to gray. ASCB -1. b. Clay which ranges 
from inferior material through. semi-refractory - 
to firebrick clay. Tt should’ ave a tensile 
strength of. 125° pounds: ‘Or ‘Inore’ ‘pounds - per 


square inch; low fire shrinkage; enough plas- S 
ticity and toughness for shaping; no lime ‘or | 


Fe-bearing concretions ;. and very little coarse 


sand. CCD 3d, 19 42, pp. 195-196. [1081] ; ; 


m aximum." 


Y y 


142 
ed., which, at 254-55, defines com- 
mon. clay as one of six ‘different 


classification groups. of clay, as 
follows: | | 


Common clay is defined as a clay or - 


claylike material that is sufficiently plas- 
tic to permit ready molding and. vitrifica- 
tion below 1,100 [degrees] ©. ‘Shale is a 
consolidated sedimentary rock composed 
chiefly of clay minerals that has been 
poth laminated and indurated while 


buried under other sediments. The com- 


mon clays.and shales are chiefly illitic or 
chloritic.. The materials may also con- 


tain’ some kaolins and montmorillonites 
and are usually higher in alkalies, al-: 


kaline earths, and ferruginous. minerals 
and much lower in aluminum than the 


high-quality kaolins, fire clays, and ball — 
clays. The presence of iron usually im-. 

parts a reddish hue after firing. ‘There - 
are no specific recognized grades based 
on preparation, and very little terminol-. — 


ogy based on usage, although. such a 
clay may sometimes ‘be referred to as 
common, rick, sewer pipe, or. tile clay. 
Specifications are based on the physical 
and chemical tests of the products. — 

- Although many-~ specifications’ have 


been established by the American Society 
for . Testing and ‘Materials, . American ; 
Foundrymen’s Association, American Oil 
Chemists Society, American Petroleum . 
Institute; Technical Association of the 


Pulp and Paper Industry, and other na- 


- tional-organizations, many producers and 


consumers: rely on their. own tests. and 


specifications applicable to their spe- 


cific needs. The tolerance limits of miner- 
alogical composition, particle size, and 


other physical and chemical properties. 


also are determined largely by individ- 
ual requirements. Detailed data on speci- 
fications are included i in Bureau of Mines 
Bulletin 565 (8) * *. *. 


We next turn to the case ‘aithori- | 


ties involving clays for particular 


understanding of the applicability 


or non-applicability of the mining 
laws to clay sepa 
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Early in. the administration of 


the General Mining Laws. of May 


10, 1872, 30 U.S.C. § 21. et seg.. 
(1970), the mineral character of 
land or locatability of a clay de- 
posit depended upon the usability’ 
of the deposit for various purposes. — 
Thus, it was held that ordinary 

brick clay suitable for making or- 


-dinary brick and tile products. did. 


not make the land mineral in char- 
acter and the deposit was not locata- 
ble under the mining laws. King v. — 
Bradford, 31 L.D. 108 (1901) 5 
Duntluce Placer Mi ine, 6 L.D. 761 


(1888); and Blake Placer, decided 


Jan. 17,1889 (unreported but dis- 
cussed 1 in K¢ ing V v. Brad pees at’ 109— 
10). . | 

In 1891 the Conitissioiier of ihe 
General: Land Office gave his opin- 
ion that a mining claim containing a 
deposit, of “ordinary. potter’s clay 


Js not subj ect. to. entry, und er the 
mineral. laws.” 18. Copp’ s. Land 


Owner 15. In an opinion to the Reg-- 
ister and Receiver, ‘Helena, Mon- 
tana, that samé year, he also indi- 
cated - that “deposits. of. ordinary 


oe pottery, pipe, or’ brick 
clay” are not subject to entry:, 18. 


Copp’s. Land Owner 15. He’; recog- 
nized that a. deposit. of “fire clay” 


or “Kaolin” could be located, but 
emphasized that “it must be posi- 


tively established” that the deposits 
are in sufficient quantity to make it 
of pecuniary advantage to work 

for that purpose, that such lands are — 
more valuable for the “fire clay” 
than any other purpose, and that the 
entry is made in good faith for the 
purpose of developing and working 


wey UNITED. 


| sts sane resources x ad for no 


_ other purpose. Id. In a much later 
ease, Mrs. A. T. Van. Dotan, A- 
96443 (October 14, 1952), evidence 
that clay could be ce for making 
fire-resistant products and ceramics 
was not sufficient to make the clay 
an uncommon type which was locat- 
able. | 


The question. of the locatability : 


of deposits of ‘fire clay is not com- 


may depend upon the quality of the 
deposit and its uses. The Secretary 
of the Interior had-ruled in The 
Dobbs Placer Mine, 1 LD. 565 


(1883), that: a deposit: of -fire-clay 


or kaolin should be located asa 
_ placer location and not a vein. or 
lode. In Alldritt v. Northern Pacific 


RR. Go.,,25 LD. 349 (1897), the 


Acting Secretary ruled that land 
chiefly valuable for deposits of fire 
clay is subject to entry under the 
mining laws and excepted as “min- 
eral lands from a railroad grant.” 

He noted that. the: evidence showed 
the land was'not valuable for other 
purposes, ‘but was. underlaid with 


fire clay: “of a superior - quality, | 


which. crops out in various: places.” 
95: .D.-at’ 351. Nevertheless, in 
Jordan v: The Idaho Aluminum 


Mining and Uf'g Co., 20 L.D. 500° 
(1895), a deposit was alleged to. be 


valuable: for. fire clay, kaolin and 


aluminum. The evidence indicated 

an immense deposit of clay which 
was. valuable for the manufacture ~ 
of pressed: brick. No other use was 
‘Indicated except testimony that the 


deposit ‘contained aluminum, but 
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there was not: a. sient: quixitity 7 
of aluminum to-be in paying quan- _ 
tities. ‘The decision decided the de- _ 


posit did not make the land mineral _ 
in character. It is apparent that the 
fire clay or kaolin-and its commer- 


cial use for pressed brick was not 


considered as sufficient to make. the 


land mineral in character. ‘Simi- 


larly, in Holman v. State of Utah, 


41 LD, 314 (1912), there was an 
pletely clear from the cases and. 


allegedly valuable deposit of fire _ 
clay within an area selected by the - 


State. This was not considered suffi 


cient to warrant the land classified 


aS mineral in character, The deci- — 


sion did not discuss the material ex- 


cept to point out the factthere are 


vast deposits of clay which, because 
of.a temporary local demand for . 
brick, could, be used profitably. Tt" 
concluded, however, that:except for © 


deposits of clay of such exceptional. ha 
nature as to warrant entry of the 
—Jands under the mining laws, the : 


lands should not be considered min- 
eral. It appears, therefore, that e even — 


if a deposit contains fire clay, if it. 


is only usable for brick, including 

pressed brick, the. deposit 1 is not lo- 

catable dinder the mining laws. - | 
Clay which was suitable for use 


Im the manufacture of Portland ce- 
Inent was not locatable under the 


mining laws. Betiancourt v. Fite- 


gerald, 40 L.D. 620 (1912). In 
; reaching this conclusion, the deci- 
sion emphasized the following: the 


widespread distribution of the clay, — 
the small element of cost. of the 
manufactured product in relation 


to the value of the clay i in its nat- 


i ED. 


as amie stats in place, the fact the me 
- ticable. ayailability- of the-clay:as. 
a cement: ingredient was “so largély © 


_ dependent . ‘upon. the existence’ of 


Wee certain. extremely favorable arti- 
O48 ficial as well as natural conclitions, : 
it cannot. properly: be. regarded. in 
Phe and. of itself as.a valuable mineral 


| deposit within the-meaning of the 


- -mining. laws”. [at 621]. Where clay. 
_. had: been. sold to a plaster contrac- 
tor. but evidence showed it was not 


: naturally absorbent and probably 


~~ could’ not. be used as. a. catalytic | 
agent, it was deemed common clay 
note lecatable under the mining 
= laws. United States: v. ules 70. 
| Likewise, in 
Ps United ‘States v. O'Callaghan, 8 
_ IBLA 324, 79 I.D. 689 (1972), clay. 
gold. as:an additive in cattle feed, 
—. but: which did-not possess: character-— 
. 4stics. distinguishing it from, com- 
. “mon clays, was’ ‘not locatable. ‘The 


136 (1963).. 


ce case was affirmed in O'Callaghan: v 


iM orton, Civil No. ar 3-129-S (S.D. | 


| Cal., May 18,. 197 A). but remanded 


in part, to: determine the validity, of | 
one. claim . based - on sand and 
. @ gravel deposits... oe | 
On. the: other.. een ie a 
bah tional clay deposits: which have been | 
es recognized : as locatable under the 
mining laws:are: Fred. B. Ortman, | 
59.1.D. 467, 469 (1928), a “colloidal 
clay, which has value. for: different : 
ge “purposes, principally | the filtering 
of oils in the process. of refining” 
a (however, the nature of the deposit. 


was -not...in issue. in. that. case) 5 


‘United. States v. Barngrover: (On 
; Baheteing), BT. I. D. 583, 534 (3082) 
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eons of. the better, if ‘hot the best, | 

_ grade of rotary mud-tised inthe oil 
‘fields: of Southern ‘California. iy = 
United States v. Gunn, 7 IBLA 237; 


79 1.D:588 (1972), a deposit of ip 


tonite clay did not meet, commercial | 
: standards for certain. uses for which — 
some.-other bentonite clays are suit- 
able; namely, for a bleaching clay : 
for decolorization of crude oils, or | 
asa rotary drilling mud. The latter 
is the use recognized in Barngrover 
and the former is similar to that in 
_Ortman. Because the bentonite in : 


Gunn was not of a quality and quan- 


tity which could. be marketed profit-. _ 
ably for commercial purposes for | 


which common clay cannot be sold, 


the clay was not locatable. 


One of the leading cases concern- — 


‘ing the locatability of clay, United 
States vy. Mattey, 67 LD. 63 (1960), 
| recognized that deposits of clay of | 
an. exceptional nature may be loca- - 


table. However, the ‘Department : 


pointed . out that the only unusual — 
| qualities. attributed. to the deposit. 
in that case were certain “impuri- 
ties” or flux materials useful in the 
manufacture of vitrified sewer pipe. — 


The decision noted that sewer pipe, - 


brick: and. drain tile are usually. — 
- classified as heavy clay products and - 


clay ‘deposits usable only for such 


‘purposes “are” generally: ‘not: loca~ 


table. However, it noted ( at 68): 


ik a if the ‘deposit. is. in itself of the 


| type of clay not subj ect to Yocation’ under ‘. 
~ mining laws, the: fact that it is used in 
combination: with purer clays. cannot Te- oo 
move it from: the proscribed. category. In 
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other words, the use ‘to: which ¢ a common 


clay is- put - cannot. make the lands in, 


which it is found subject to location under 
the mining laws, if the use is: not depend- 
ent upon any unusual ‘characteristics: of 


the clay itself..It. would be different ifa — 
/ clay with unusual characteristics which » 
could be used in the manufacture. of ordi- 


nary brick were used to malk]e- ‘a prod- 


uct: for. which its unusual characteristics 


Were, essential. ogee 


- We. turn now to ‘the sama featad ; 
Congressional policy. By section 1 
of the Materials Act-of July 3, 1947, 
as amended, 30 U.S.Ce § 601 (1970), | 
Congress has authorized the dis-. 
posal of mineral materials “includ=. 
ing’. but not. limited. to CORRE. 


varieties: of sand, gravel, 


clay”. unless disposal is not other- 
Wise. expressly. authorized by law, 


including the mining laws of the 
United States. In United States v. 


: Mattey, supra. at 65-66, the legisla~ 


tive history of this bill was quoted 


7 in part. where the Under Secretar Yet clay of a certain quality or quan- — 


tity used for such purposes could be 
- . locatable under the. mining laws. 
‘This ° understanding 
concerning the nonlocatability of 
commen earth and of clay used for 
the enumerated purposes was un= 
: doubtedly- the reason Gongress. saw 
-no-need to List: either. lay or com: 
mon earth as one of the “common ~ 
| varieties” 
- fromthe mining laws by. section Sof — 
the: Surface: Resources. Act of J uly 
23, 1955, 30 U.SiC: § 611. (1970); 
because common earth and common 
clay were never considered d locatable 
| under, the mining lowe. ° | 


of this Department reported on the 
bill, indicating it would apply to: 


. Sand, stone, and gravel not of such» 
faa ree and quantity as to be subject to 
| the mining laws but which are desired by. 


local governments, railroads, local jndus- 


tries; ranchers, and farmers for -the.con- . 
struction and. maintenance of highways, : 


- secondary roads, railroads, structures of 
various: kinds, and - farm and ranch im- 
provements. tee ee ES Sok aja ai 


A ‘Gammon Bats ea be: used. for. road 


fills, earth dams, stock-watering, reser- 


voirs and similar uses. | 7 
5. Clay: tO. be used for the fiamufacture 


of. “brleka _tile;. pottery, and similar: prod- : 
% ucts. (8. Rept. No. 204, 80th | Cong. Ast. 


Sess. % 


“. ee ass 


This quotation ‘indicat the: Poe ; 


“desathnding of’ ‘Congress concern= 
“ihe “the locatability: of the sib- 7 
| stances mentioned, It is. interesting pies 
to- ‘compare. the: statement -concern- 
ing sand, stone and er -avel with that Se 
concerning: clay. There was recogiii- 
tion that a- deposit of sand an. : 
‘gravel of a certain: quantity’ and: 
quality may be subject, to the min- 
ing laws,. whereas other deposits Bo) 
would not even. though there would a 
bea local economic demand. for such” Fetes 
materials, However, the statement e 


regarding clay was more similar to 


the. statement. concerning common — 
earth which has never been. consid- a 


ered to be locatable under the min- 


ing laws. The statement on clay 
| specifically referred to-certain uses, 
the manufacture of bricks, tile, nok oa 


tery, and similar products. There 3 
was no recognition that any. deposit — | 


of materials excluded < 


of Congress 


ag Aa 
‘We noted in United. States v. 
Gunn, supra at 2A8, that although 
many of the criteria in determining 
‘what constitutes a common variety 
of material under section 8 of the 
‘Surface Resources Act may be ‘P: 
plicable in determining whether: a 


deposit of clay is locatable gen-. 


~ erally, the basis for the determina- 


- tionshouldnotbeconfused. ©. 
[2] With this backg round of the | 


law and policy that has developed 
concerning the locatability of clay 
- deposits, we turn to appellants’ con- 


. tentions. We cannot agree with ap- 
| pellants that the Government failed 


to make a prima facie case. As the 
~ Jaw and policy discussed above indi- 
cates, there has been a sharp dis- 


tinction between clay deemed to be © 


a common or ordinary clay and a 
~ deposit having exceptional qualities 
~ which makes the clay suitable for 

purposes for which ordinary. clay 


could not be used. There were opin- 


ions by the. Government’s Ss expert 


witnesses that the clay or shale. 
material within these claims is simi- 
Jar to that found in great abundance 


- inthat particular local area of Utah, 
that the material cannot meet re- 
fractory standards, and that the 
- material is only a common or ordi- 

nary material not having any excep- 


tional qualities. These opinions ‘and 
evidence were sufficient to establish 


a prima facie case that the material 


- within the claims was not locatable 


under. the mining laws. It was, 
therefore, incumbent upon the ap- 
pellants-contestees, who bear the 
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. ultimate risk of oiperaiaeen, to 
go forward with their own evidence 
to rebut the Government’s case with _ 


a preponderance of the evidence. Cf. 
Foster v. Seaton; 271 F. 2d 886 
(D.C. Cir. 1959). In reviewing the 
evidentiary record, we must. con- 
sider all. the evidence presented. 


‘Thus, even if there were any defi-_ 
 ciencies or weaknesses in the Gov- 


ernment’s case, evidence submitted 
by appellants which tends to sup-— 


_ port the Government’s position may _ 


be. used to overcome those deficien- 


cies. United States v. a ge 
BLAS, 82 LD. 68 (1975). 


[3] Appellants attempted to a" 


tablish that these clay deposits 


should not be considered as common: 
or ordinary, but that the material 
has unique and exceptional quali- 
ties. The General Manager of the 
Interstate Brick Company, one of © 
two brick manufacturers, in Utah, 
testified. He gave a brief history of. 
brick manufacture in Utah and the 


Intermountain West. When the area 


was first settled, certain clays found 
in abundance in valleys i in the Inter- 
mountain. area, and which he. calls. 
“valley clays,” were used locally for | 
brickmaking — by..many different. 
brick dealers and the settlers. How- 


ever, instead of there being hun- 


dreds of brickmakers, now there are 
only two. The manufacture of brick 
and other clay products has become 


sophisticated and specifications for 


the clay materials have changed. — 


Certain qualities 3 ma clay deposit 
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are sought. Many : Lite are con- 


ducted on various clay deposits to 


_ ascertain if it will meet the specifi- 
_ cations of the company, and only a 


very few deposits are found which. 


are acceptable to the needs and re- 


quirements of the company. His. 
_ company found this deposit. desir- 


able in part because it was a. color 
the company had been seeking (Tr. 
105). His company proposed to use 
the clay in blends. combining other 
_ clays-and:silica sand for manufac- 
turing brick, floor tile. and similar 


on products, 


Another wide of the 5 appellants, 


Dr. Ivan Cutler, an expert in the 


field of ceramic engineering,  dis- 


putes” the classification ‘of this de- 


posit.as a common clay: He testified 
_that the term “common clay” is not 
generally used in industry classifi- 
cations, but that if he were to use it, 


he would apply it to ‘the so-called 


“valley clays” from which brick had 
formerly been made locally. He 
testified. the deposit had several 
unique characteristics including its 
strength, firing temperature range 
(in the lower range), its plasticity, 
and permeability which make it de- 
sirable for use ina modern face- 
brick industry. On cross-examina- 
tion he admitted (at Tr. 166) that 
there are many’ ‘deposits of clay and 
types of clay, and each one might be 
different and thus “unique” in that 
_ sense. He also testified the material 
could probably be used in ans 
stoneware. 3 7 


Appellants’ Briones: generally 
shows that the material from the 
claims, at least that from the one 
exposed pit, may be of good quality 
for brick and tile making. It is evi- 
dent the material meets the particu- . 


lar specifications of the Interstate | 


Brick Company as it can be used. 
with its particular blends for manu- 
facturing brick,.tile and other clay — 
products. Although the low: firing 

temperature of the Kamas clay may | 
be desirable for a mix with ‘a mate-— 

rial having ‘a ‘higher. temperature _ 


- range to achieve a desired manufac- 


turing effect, it is conceivable that 
a mix with other materials would 
not achieve the desired effect. The 
evidence did not show whether the 
clay meets special specifications or 
requirements for other manu :factur-— 
ers of clay products. eee 
There was little, if any, “proba- | 
tive evidence that the material from 


these.claims could be marketed suc- _ 
cessfully. for use in making .stone- 


ware or other products except for 
those structural products made by 
the Interstate Brick Company. The 
gist of appellants’ case rests upon 


the desirability of the deposit for — 
that company’s periicular blend 1 re- 


quirements. tee? 
‘The crucial issues this appeal 


raises are whether the changes in 


the brick and other clay-product 
manufacturing industry warrant a 


change in the interpretation’ of the 
mining laws. for clay deposits. In. — 


other words, does the facta given 
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clay deposit may meet the part ticu- 


| and ‘tile. 


-not meet those specifications, impel 
a deterniination that. the desired 


‘day deposit should be considered a 
‘valuable mineral deposit under tlie 
mining laws? Or does the fact a . 
particular deposit may be of a bet-_ 


_ ter quality for the manufacture of 
cértain other clay products, as pos- 


ie stbly pottery, earthenware, or stone- 
ware, than other. widespread clay 


deposits, impel such a conclusion 


We: must answer no to: these us | 


7 tions. ire 
“We appr eélate ‘thet cinologtal 


- ‘and industrial changes may imbue _ 
minerals with economic values that 
‘did not-exist, before such develop- 
| ments created a particular demand 


for the mineral. The history of 


uranium most, dramatically demon- | 
‘strates this. However, the change i m . 

| technology which created a, demand 

for uranium was not simply an in- 
“pr avement of existing techniques. | 


and manufacturing processes using 


gee for the mineral, 


_ With. this ‘deposit. of | clay,. how- 
_ ever, _ there 1s no- intrinsic - value 
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many other available deposits would 
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| which, ¢ can, he sceacinel by: a world-. oe 
wide. or. national market. for. the 
mineral, ‘The. major. value which oe ks 


can be imparted to this deposit de- | 


‘pends primarily’ upon the special ~~ 
needs and * requirements © of one © 
‘major local manufacturer of clay — 
“products. We do not know whether 
this particular deposit, would meet. 
‘the needs and Specifications ofother. 
Further, although — 3 
this deposit:is-of better quality and 
would meet the specifications of that 
manufacturéry. the major proposed 
_-usé for the-material could-be served, _ 
if needed, and as was done in the ~~ 
* past, by other commonly. available | 
clays: with some alterations inthe =~ 


manufacturers. 


manufacturing processes, 


" Undoubtedly by 1947 when. the 
Mater ‘ials Act.was passed, as well ; as 
at the time of the hearing in this. | 
case, there. had. been. technological 


changes j in the manufacture of brick 


and clay. products. from the: early 
days:. when the. area was. being — 
settled, 
: pottery and similar uses were ex- 


similar substances. It was a- ae. pressly mentioned in the legislative — 


- pletely new technology created by 
new theoretical and. practical -con- 
‘cepts and applications. The use to- 

~ which uranium is put is nota use. 
that any ordinary material could 
serve 1f-necessary.. “Uranium has an: 
intrinsic value -which may. be af-.- 

- fected, as-is the case with miost me- 

. tallics, ° by circunistances causing 
changes in world- wide and-national: 


Nevertheless, brick, tile, 


history as uses:for- lay which could 
be sold under that. Acts rather than 
located. under the mining laws. ha - 


are not. persuaded that. there ‘is. 

| sufficient evidentiary. basis or pe 
reason for. distinguishing this case 
from the past: precedents and strong 


Congressional policy. While for the © | 
purposes of a major manufacturer, 
this deposit may- have. uniquely de- 


- -Sirable qualities in‘comparison with _ 
other widespread clay deposits, it — 
- ‘Taay not be SO eouely desirable for | 


Cape: these distinctions 
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~ other iiantatgctarers with: different. 
= specifications and requirements. : 
In referring. to “conmon. clay” | 


which is not locatable under. the 
~ mining laws, the precedents demon- 
strate that clay used only for struc- 
tural. brick, tile; and other heavy 


clay products, and pressed or face 
brick, falls .within that classifica- 
tion. . They also demonstrate. that: 


clay deposits useful only for pot- 
tery, earthenware, 


standards for products requiring 
+ such. special qualities. In addition, 


- certain clays with special character- — 


_ istics making them useful for par- 
_ ticular uses, such as in the oil and oil 


swell drilling industries, outside the. 
c manufacture. of general .clay-prod- 
nets, have been considered locatable. 
We realize that the classification of | 

~~ clay deposits as locatable or nonlo-:: 
 catable because they do not have 


these. special characteristics and 
uses may not coincide with some 


classifications used by industry, if. 


there are any such definite classifi- 
— eations, which has not been shown. 


| See ‘quotation | from. Me iner ab Pacts: 


and. ‘Problems, supra. However, 


are .. well 
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or stoneware 
| — which, ‘cannot meet the refractory . 
and. other quality. standards for 
_.. high-grade ceramic: products, ‘stich. 
~ as china, come within that-classifica- 
tion. The exceptional qualities that. 
_ have been recognized as talking a.de-_ 
Ries posit, outside the elseeiacation of an 
common or ordinar y clay within the 
. Meaning of the mining laws are, as" 
mentioned, clays having a. sufficient-. - 
ly high refractoriness to meet the. 


| tery, | 


en-. 
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; or ained in thé si dione of the - 
mining laws. We adhere: to such | 


distinctions. eaan gt ees, 
We note that it-is: not significant 
in. this case whether the deposit 


~-could be profitably marketed for. use - 


in the manufacture of brick, tile,. 
pottery. ‘and ‘such other ¢lay prod. 
ucts, or whether the deposit may be 
of better quality. than: many other: 
deposits for those purposes. United 


States v. Mattey, supra. The fact 
material may be marketable ata 
profit for purposes not recognizable: : 
under the mining laws may not be’ _ 
: consider ed‘in. determining the locat-. : 
ability and marketability of a de-- 

posit for cognizable purposes. Cje: 


United States v Taylor, supra. The. . 


uses. to.-which. appellants propose | to. ir 
‘sell these materials are not uses 


which have been recognizable under 


the mining laws. They are limited to- © 
the structural or heavy clay prod- : 
t ucts, face brick, and possibly pot- 
stoneware or earthenware. 
| Appellants have not shown that the | 

material from this deposit. can meet, A 
ey: efr actory standards for high-grade ; 
‘ceramic products.. ‘They have not, : 


shown the deposit can be’ used for — 
other industrial purposes for. which 
ordinary clays cannot be used such 
as those in the oil and oil well drill- 


Ing industries. In short, they have: 


not shown the deposit has the type 
of exceptional qualities which have ._ 
been recognized as distinguishing — 
the deposit. from other clay deposits 


in considered as cominon or ordinary 
ed ays under the 2 mining laws. 
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Weagree ein this ‘Administrative, . 
Law Judge that appellants have not 


- shown the clay can be marketed 


profitably for uses for which com- 
mon. clays cannot be used. We 


modify the decision to the extent of 


_ emphasizing that there is an insuf- 
ficient, showing that this deposit has: 


the | exceptional qualities. which 


would take.it outside the purview of 
being’ ' considered a common = 


— under the mining laws. 


Accordingly, pursuant : to the au- 
thority. delegated to the. Board. of 


Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci-_ 
sion aa from is affirmed as. 


modified. 


Joan B. THOMPSON, 
ahi aa cod J eee 


We CONCUR: 

Martin Rrrvo, 
Administrative Judge. 
-Awne Pornpexter Lewis, 
Administrative Judge. - 
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“Unrrep. STATES oF AMERICA, Contestant, 
v. THOMAS An Peck & Son, Inc., ANTHONY 


 T, Peck and Tony PEcK, Contestees. 
UTAH 10704, involving Uintah Lode 


‘Mining Claims #1 through’ #10, inclu- 
_Sive, situated in sec. 21, T.2 8. R. 7 E., 
Salt Lake Meridian, Summit County, 
Utah. | rs: cn 

| pacman a? 


Appearances : 
Department of Agriculture, Ogden, Utah, 
_ for Contestant; Richard M. Mollinet, 
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Sweitzer. 


Erol R. Benson, “Esq. | 
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Hisq,, . Hatch, | Kirsch, -Mollinet, Bates, . 


Crofts & Gill, Salt Lake City, Utah, for | 


Contestees. 


Before: Administrative Law Judge | 


‘This: ee was. initiated i a 


complaint. dated Aug. 31, 1973, issued by | 


the Utah State Office, Bureau of Land 
Management, U.S. Department of the In- . 
terior, at the behest of the Forest Service, 
U.S. Department of Agriculture. The 
complaint alleges that the subject, min- 
ing claims are not valid because : seas 
“I, There are not presently disclosed, | 
within the ‘boundaries of the mining 


‘claims, minerals of a ‘variety subject’ to 


the mining. laws sufficient in quantity, 
quality, and. value to constitute a dis- 
covery. : 

2. The land is “nonmineral in “charac 
ter. 
8. The mineral material claimed as the 
basis for the mining claims is a common : 


variety of clay not subject to location 


under the mining laws.” 

Contestees answered and generally . 
denied the said charges. Pursuant to due 
notice a hearing was held in Salt Lake 
City, Utah. Thereafter, contestant and- 
contestees filed briefs. Said briefs, as 
well.as the complete evidentiary record 
of the case, have been considered in Write 
ing this decision. 


Summation of the Hvidence 


Stephen. A. Scott: testified to being. the 
District Forest Ranger administering the. 
Forest Service land within the bound- 


‘aries of which lie the contested claims. 
_ He stated the land covered by the claims » 


has significant value for such’ purposes 
as. scenery, recreation, watershed pro- 
tection, grazing and wildlife. | 

- David H. Crockett testified as a mineral 
examiner with the Forest Service. He re- 
lated receipt of a Bachelor of Science 
degree in geology and of twenty-odd years 
experience in the field of geology. He 
testified to familiarity with the con- 


. tested claims and as to certain studies he 


had made to familiarize himself with — 
clay minerals. His testimony. shows that 
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- for his: professional knowledge save 


_ ing to. clays and like materials, he relied - 


in ‘significant part on professional pub- 
lications of :the Bureau of: ‘Mines and 
other geology related — agencies. He de- 


_ geribed. the general. geologic setting | of — 
. the claims as being composed largely | 


of a formation known as “Red Pine 
Shale” (Tr. 29), and said that forma- 
tion. “rings the Uintah Mountains in gen- 


eral on. both the north and west ends and 


_ the south flank.” (Tr. 30.) 


_. Mr. Crockett told of making ‘éxentine- , 
tions of the claims in the early 1970's and 


obtaining samples from an exposed. pit 


on Uintah: Lode No. 2..(Tr.: : 81-32, Bx. 2.) 
He said he took four such ‘samples’ in the. 
company. of a representative of contestees | 


- and delivered them to the Pittsburg Test- 


ing Laboratory office, located in Salt 


Lake City, for testing. Following split- 


ting and..combining, they: were sent to : 
various laboratories for a series of tests: 


for such things as hardness, percentage 
of ‘shrinkability, water plasticity, drying 


strength and potential uses of this type _ 


of material. He stated. ‘that the requested 


tests included testing for “pyrometric: 


cone equivalent” (PCE), which | he ex- 
plained to be a test of ‘refractory charac- 
teristics. of a material when subjected. to 
_ inereasing temperaltures. He said his lim- 


ited research | indicated material having . 
a PCH below 19 is not considered. refrac- s 


tory material. 
JBased on the testing results. received 
(Ex. 3); including PCH showings of be 


low 19, Mr. Crockett concluded the mate- 
_ rial to not be a refractory clay ; ; rather, 


he characterized it ‘as follows, “Tt is a 


 gommon variety of a shale ior shale-like | 
material, which there is an awful lot of _ 


ut. ‘Tt is not iat L ie (Tre 37 ) Mr. 


s cameanetes 


1A Diane of Mining, Mineral, ‘and ~~ 


lated Terms (U.S. Bureau of Mines, 1968, at 
p. 908) defines “refractory” in part as “A -ma- 
terial of a very high melting point with proper- 


ties that. make it suitable for such uses as 


~ furnace linings and kiln construction. * * *” 


and “refractory clay” as “Any clay showing a 
- pyrometric™ cone equivalent of not less Baa 


cone 27, *°* FF. 
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Crockett | calculated a cost of. approxi- 
miately $8.35 per ton to load. and deliver 


the materials from the claims to Salt. 


Lake City, a distance of some 67 miles,’ 


; (Tr. 38-41;) 


Respecting damiptes of materials ‘trom ; 
the claims: fired ‘at ‘temperatures ‘of be- 
tween’ 1800 and 2300 degrees Fahrenheit, 


. Mr, Crotkett gave as his opinion of the © 
differences -erealted, by t the various fring — 


temperatures : 
“Well, the first ‘noticeable thing that I 


‘saw was a color change as the ‘tempera; 
ture increased. The next thing that I. 


noticed, personally, was that as the tem- 
perature: increased, the degree of defor- 
mation began to take place, a little check- 
ing, anid’ what appears to me, as far as. 
I- can tell, a little bloating, as it’ got 


| higher. CLY 43.) 


: Illustrating: with a map (Bx. oe Mr, 
Grockett gave the following observations 
relative to the existence of the same or 
similar materials to that which he: ob- 


served on the mining claims at issue:.. 


Well, I have observed this. particular 
formation i in a. number of different places, 
for an equal number of different reasons, 
and have found it to be fairly consistent 


in its nature. ‘There are certain local 


variations. You might get lan increase in 


imbedded quartzite within ithe formation. 

In other localities you may even find that 

‘the same formation may disappear. for at 
short. distance. Whether this is a struec- 
‘tural geologic problem or not, I’m not pre- 

- pared to state, but it’s a fairly consistent 


formation that rings at least the western | 
half of the Uintah Mountains. 


rr re es 





2 Actually the testimony ae Tr, 38-41 is con- - 
fusing, as to whether the 67 miles, and the cal- 
culation based thereon, intends Salt Lake City 


or West Jordan, Utah where contestees’ wit- . | 


ness Cahoon subsequently stated the Interstate. 
Brick Company plant is situate (see p. 7 


infra). However, for purposes of this decision 


the confusion on this. point is not material. I 7 
take official notice that West Jordan, Utah is 


some ten miles, more or less, southwesterly of | 
‘Salt Lake City. 5 «ot 


“Tt would run into billions of bona: ee 


material. I might state; though, that. the 


| average: thickness. of the formation where a 


ae can ‘be measured is around. 1,000 or 
-_ 1,200 feet.” (Tr. 46-47.).. 


‘Mr. Crockett described a asec bie. 
study. he: made of the material from the © 


i claims in ‘the following manner : 


“Well, I observed the fact. that it was f 
| predominately @ mixture. of what ap-. 
peared to be fine grained chlorite, some 
is common mus- 
the - 
a. polarizing microscope: it appeared. to have » 
~ gome small parts of barite. and there were © 
some iron oxides.that were also present, 

_ but I'did not.-make a. determination of the . 
amounts. There was alot of the material . 


- gericite mica, which 


 covite, and quartze [sic]. Under 


. thalt. was extremely’ fine-grained, -prob- 
ably of the five micron or two. micron 
class, which would place it asa. ‘clay. 
| Then in conjunction. with Mr. Cather, ‘an 
employee and: geologist. with the. Bureau 


- of Mines, we ran:a differential thermal 
analysis on the sample. : ‘J was: merely: ‘an 
‘observer, and the-test failed to. produce a 
thermogram | typical of. either a mont- 


- morillonite or. a kaolinite clay. 


7 oe ae ae The sample appeared to re 
. some very poor bedding to it, that is, the 
7 bedding planes ag it was deposited as a 

: sediment. “It apparently was” deposited 
under rather mixed conditions, and the | 
bedding is not. a clearly defined , struc | 


tural bedding 


under the microscope, that thie large pre- 


- dominant amount of particle size was 
siltstone. However, that. is a subject of 
| ‘conjecture, I’m sure. We did not get a> 
- thermogram that: did show either a 


montmorillonite or a. kaolinite, but that 
doés not. say that there are not clay-sized 


particles in the material.” (Cu 59-60.) 


-In response to whether he would: clas- 


sity the materials as a “lode or placer. 
“T would be. 


type of deposit,”” he stated, 
, most inclined to classify that as a placer 
- because of its size and. extent.” is at 60. ). 
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, as you might find in a 
sandstone. L felt, from my ‘examination 


. [84 LD. - 


| On eo aan s Mr. ‘Crockett a: 
mitted that his studies relating.to usages — 


of, and values of, clay materials were | | 
limited. He acknowledged: that. clays 
~ eould. be ‘used: for purposes other than 


making refractory ‘products. He stated 


that he knew of. no place where “Red. ; =oe 
Pine. Shale” could be found except the 


area around. the foot - of. the Uintah 


7 Mountains. He said that although he be- 
lieved the. materials in question were not 
truly clay: but siltstone, that illite is also 


one of. the clay. minerals, and. that he 
iade 10. ‘tests ‘to. determine whether. illite . 


was” present, He conceded. also: that he 
did not. know how. local variations~ in 
clays” would affect. the usability. or the 
| profitability of clay. (Lr, 72.): 


William L..J ohnson testified as. a For-. 4 
est Service. mining engineer, He testified - 


to his having been employed for about 15 
years as.a mining. engineer and geologist. 
: and stated that. while employed in Cali-. 
fornia . che examined numerous clay de-. . 


posits in that. state. He -testified to. his 


having examined the claims at.issue. He | 


stated that. based upon his examination, 


a -and upon the results of the tests of sam- 
~ ples that.“ .# .* 


7 I would conclude that | 
the material is a common variety of 


shaley siltstone. or silty sandstone. Itis. 
not a true clay, in the sense of the word 
or in the mineralogical definition. dae (fhe 


75-76.) With regard to whether the mate 
Trial | would be: properly locatable’ as’ 


placer or.a lode claim, he stated that in - 
. his opinion it. was a placer material, and. ; 
he said that there were “numerous clay. 
. sources” in Utah. (Tr. 82.). a 


On cross-examination, he responded in. 
part as follows : . 
Q. Do you. ‘know SitheE ine diy i. 
from any one particular. source. are. used - 


exclusively in. the manufacture. of face — 
brick, without mixing with any. other 7 
material? 


CAL Normally, from my experience in 


California, I can say that it is quite 


common to have a blend of clays. 
“Q. Then, is-it- not possible, Mr. John- 


‘bon, ‘from your previous. testimony, that 
Clays might be aoaued for different char- 


om. UNITED STATES 


atteristics whieh they corila contribute _ 


toa finished product? 


A. This is corr ect. If clay haepaaed to | 
_ pits alone in mauescmang a product? - oa, 


| be low, ‘say, in iron, for: coloration they 
" may have to bring in ‘éither iron oxide or 
some clay that. was higher in iron, There 
may be mixing of clays to. obtain | a de- 
sired color and a uniformity. 


QQ. * * * Do you. know of any location » 


_ within a 200 Mile radius.of Salt Lake 
City where a clay with these identical 
characteristies of the red pine shale can 


. be located? 


tues . 


- AsT do not know of any—from my own 
personal. knowledge Ido not.know of any | 
-other. deposits. of a shale identical to this. 


‘shale in. composition: and. characterization. 


do not know of any. (Tr,.83-84, ) | 


‘Harold P. Cahoon, called to testify by 
contestees, advised that he is the General 
-- “Manager. of. Interstate Brick Company’. 
located at West Jordan, Utah. He testified =“ 
that he bas a Doctorate degree in ceramic ; 
engineering, and. degrees also in miner al-— 
ogy, and that he has been actively: en- - 


-gaged ‘in the field of ceramic engineering 


since completing | his education . in the — 


1950's. He is'a member of the American 
Ceramics: Society... With. respect to re- 


~ search he. has done in the testing and 
classification of clays, he testified “At the 


| University. of Utah I did a lot of work on 
_ the classification of clays by mineralogy 

tests.” (Tr. 93.) He referred also to other 
; testings.of clays that he has-been jnvolved 
ain, and he indicated that he has’ been 
— chosely.. associated with the brick - manu- 
| facturing industry for 30-odd. years. — 
‘He stated his company utilizes about 


15 different clay deposits for the manu-" 


facture of bricks, and that the furthest 


* distance from. which his company hauled 


clay was approximately -200 miles. He es- 


~ timated that bis company ‘might have to_ 


test .1,000 samples before finding a. clay 


_ deposit suitable for its purposes, and that. 
it locates a new satisfactory deposit only: 
about once in every five to ten years. His - 
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explanation’ on dixect: examination cons a 


tinned: 


QQ, Do. you ise ae foie any of these 


AL No. a 
- Q. Do you have to mix clays from vari: ° 


: ous pit locations to obtain a desirable Bo 
‘end product? | 


A. We do not make one pneaneet that is 
made out of one clay. We blend ali of 


" our—each. product that. we - make has a 7 
particular blend ‘of ‘clays in it, for the _ 


reasons’ which each clay . gives to that 
aes Shs 
. % 17 Es ; * ] ak > . a ig : 


@ The specifi “reference to the ‘red. 


pine ‘shale, which I would like to refer — 
to. hereafter as Kamas, clay ; - how did you 


i have had no oceasion.to sample. it, but Ts locate that clay? 


A. AC ane was ‘brought | into. our 7 


; plant. 


Q. pid you take this sample throug hy 


‘the testing procedute?” . 


UA; Yes. 


oes a re _ 4 Be ee 


- Q. Did you: arrive at. any conclusions 


with respect to the usability : of this — 


-besticular lay’ in. your operation? : 


A. Yes. | : mig? 
~ Can you ‘tell. US. . what, those were? 
. It gave us a very dense, hard body, - 
ey it: exhibited. a “Very; wide, maturing . 


Teas ge. 


It gave u us a Soler ick we had wee | 


"Seeking. for. quite: a. loug time. (Tr 100- . 
105.) - | 


Mr. Cahoon. defined. cnjatuting range”. 


as “a. firing temperature” upon which you 
can-burn this material aud obtain asatis- 


factory product, and he gave the follow- 
ing as “important: distinctions” between 


. the “Kamas clay” and “lay which might 
usually be found on the surface of. the 
‘Salt Lake Valley”: : | 


“Tt's those properties which I have re- 


| iterated ; the extrusionability, which is 
tied into its” plasticity, its ability. to be 
dried, its maturing range, its lack of. solu- 7 
able salts, and the finished firing ‘property — 


of hardness, : _ toughness, that pleasing ~ 
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; eolbe: and its strength, all these things 


— ‘were good.” (Tr. 106.) | 
He said the Kamas clay was partien: | 
larly usable in the making of floor tile. 
by his company, and was also usable in 


soaking its -structural load-bearing brick 

and: cast shingles. (Tr. 106.) a 
The following exchange also took place 

~ during. direct examination of Mr. 
Cahoon: | 


Q. Let me ask you: Is there any aavket 


for clays which we have previously re- 
ferred to in. this testimony: as oven 
clays? a 

A, No. 


Q. In your opinion, Mr. Cahoon, is - — 


- there any market for the Kamas clay? 

A. Yes. ; 

Q. Would the Kamas clay ‘demand a 
higher price on the market than valley 
clays? 

A, Yes, 

Q. Mr. Cahoon, if, in fact, ‘the Kamas 
clay is deemed to be ‘a locatable mineral, 
are you: prepared to commit money and 
time and ‘other means to the development 
of a mine at ‘that location?» 

A. Yes. — 

Q. Is it -your opinion | that’ you can ex- 
tract this clay and use it and obtain a 
‘profit from the ae 7 - 

A. Yes. . 

Q. Are the uebereastien of this clay 
essential to a brick ean! 5) 

A. Yes. © 

Q. Let me ask you this: Are the prod- 
ucts which you could. make from the 
Kamas clay such that they would com- 
mand @ higher price in the market than 
the products | made from Baris clays? 
SRS Vege? | 


‘ge x ge gee a 


@. Where are “the products made by 


“Interstate Brick Company sold? 
A, The floor tile is sold all over ‘the 
United States, Hawaii and Puerto Rico. 


‘The roofing tile is sold in all the. Inter- 


‘mountain West, California, and we have 
_ an inquiry for a large order even in Flor- 
ida. The brick is being sold in Utah, 


' Idaho, parts of ‘Wyoming, parts of Colo-— 


‘President of Thomas 


rado, parts of California and parts e 7 


Arizona. (Tr. 107-108.) .. 
. On cross-examination, Mr. Cahoon, ex- 


plained that when he. was talking. about 
‘“vatley clay,” he intended: 


A. That would be a surface clay. found 
in practically any. valley in the State of 
a 


a cee 7 joe. (aig ot se 


Q. Is it your testimony, and do I un- 


derstand you ‘correctly, that the“valley 
clay is simply not useful for any eeaaes 


to you? 
A. Tous, no. — 


eo * -  O§ ne es ee | 


-Q. You talked about blending. Now, 


| ‘you left me, ‘perhaps, with the impréssion 
‘that this Uintah clay could be used 


‘without blending: se am I Heht ‘in retake 
A. No © 
-Q. It has to be blended ?: 
A. We would blend it. hegre 
‘Q. What do you. mix when oe blend 
clays? — -_ 
A. Different eon a 
Q. Do you mix anything in’ besides 


‘clay? ? 


A. We-have a mix that we aaa, oe | 
sand. (Tr. 109-110.) | 

_ Anthony i. Peck ‘testified that he is. 
J. Peck & Sons | 
Trucking and Mining Corporation, which 
is engaged in the mining and hauling of 


clays. He is one of the locators of the 


claims under’ contest. His direct examina- 
tion included : 
Q. And did an officer or ‘exiployes of 


Interstate [Brick Company] enter into 
negotiations with you for a. lease of ‘this 


clay location? 
A. Yes. 
Q. Mr. Peck, are you prepared to move 


| mining machinery on to this location in _ 
order to mine ‘and remove ‘this clay if'a 
~loeation is: established? eee : 


A: Yes. © 7. a 2 oe 
—Q. Do you have any ‘ethiee abies in- 


, terested in pence is cag from 
you? > : : im F 


A. Yes. ; 


“ss ber two both.- 
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@. Can you mine and remove this: Say. 
% and sell it at.a profit? - 
A, Yes. (Tr. 115. ) 


On cross-examination Mr.: Peck said 
that he was prepared to place mining 


equipment within the boundaries of 
Uintah - Lode: are Claim ee 2. He 
- explained: 

A. I would like to mine in that par- 


. tieular spot [the existing pit on. Uintah - 
: properties, 


Claim No. 2]: because there’s already 
been some eight to ten thousand tons re- 
‘moved. It’s an ideal spot, and it’s already 
been exposed and opened up, and anybody 
in' the mining business would be crazy 


not to. There are alternate spots on the 


‘opposite’ side of this hill where you 

could take out approximately, upwards of 

a million. or two tons: and still couldn’t 
be— . 
Q. Where would that be? © 


‘A. Number’ one, or number one — | 


number two both. It. would be somewhere aad 
‘taining numerous fired clay samples. AS 


-. deseribed by Dr. Cutler: 


between the line of number one and —, 


' Q. You could take out a million tons in 
that area, then, with no pres difii- 
'eulty ; is that correct? 


A, Yes. Without it ee visible from. 


the highway. 

. Q. ‘And what Soot oeients ‘for sale do 
you contemplate, in terms of tons ae 
year? 

A. We have a standing offer of 2a: 000 
tons. Not necessarily per year, but that’s 
the amount negotiated on to cenves into 

the plant. | 


~Q, So,- then,. you - would have! a fifty. 


year, or more, supply on claims 1 and 2? 
A, Yes. (Tr. 118-119.) — | 
“Ivan B. Cutler, Professor of Ceramic 


Engineering at the University of Utah, 


with a Doctorate in ceramics, testified 
that since obtaining this degree in. 1951 
‘he-has been actively engaged in the field 
of: ceramic engineering. He testified to 
familiarity with testing of characteristics 
. and properties of clays and to having au- 
-thored numerous articles in the ceramic 
engineering field. The following exchange 
| occurred ‘during direct exaniination: - 


THOMAS J. PECK, ET AL. cy 
March $1, 1977 : : 


- | 


Q. -Have- you, during the years ° 1973 
‘and the first part of 1974, performed any 
tests or made any investigations with re- 
spect. to. the. physical properties. of vari- 


- ous types of eas found i in: 1 the State of 
Utah? S, 


A. Yes: 7 we eens . 
- Q. What. was the purpose of your in- 


| vestigation? a 


A, Really, to measure. + their ceramic 


'Q, Can you describe for: us what the 


ee ay eon consisted of? 


A. It consisted of locating: some eda yah | 
some valley clays, for example, crushing ; 


| and grinding these, if need be, and ex- 
_ truding-them into test samples, We then 
-Ineasured the plastic properties, drying 


shrinkage, firing and. firing ‘shrinkage, 


‘porosity, and what absorption to.see how 
they would react, to ceramic: processing 


Slaten (Tr. 123-124.) 
Exhibits B and C are large boards con- 


“Exhibit B refers to the section of sam- 
ples of extruded bars that I and some of 
my workers at the University processed 


through a regular firing procedure to 
- . measure their properties. 
that this refers to some of the Kamas 
elays and mixtures. 


You can see 


“This Exhibit C shows some Aleeat gsur- 


face clays that we obtained and like- 
wise processed.” (Tr.124:) °* 


Dr. Cuiler identified Exhibit D:as.be- — 
ing a compilation containing “* * * the 


data: for the fired product of these clays 
that are shown in Exhibits B and ©.” He. 
Stated that Exhibits B, C and D were 


prepared either by him or under his su- 
pervision. By the use of illustrations, 
the. witness See rested the - ees 
eonclusions :: * e 


‘> “The characteristics of local ‘surface 


clays is that. they contain. considerable 
amounts of calcium carbonate, and ‘that 
gives a very unusual characteristic. to. 
the response to high temperatures, as you 
may well imagine. Calcium, or limestone, 
decomposes when heated, and this decom-- 
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position with the carbon dioxide leaving, 
means: that the. material is: very: porous. — 
If it were to become. very. dense, then 2 hae 
would have. to-shrink ‘a great deal. 
|. “As we fire, what. we find out, of course, a 
ie is that the water absorption is very. high. . 
You will notice that. water absorption 
_. here ranges above 10 percent, because as _ 


soon as you heat these up: and decompose 


that. limestone, you leave alot of room in 


: the material and as soon as you: put-that 
din. water,: ‘the: water will absorb: into all of 
the pores that were left from the ‘decom- 
“position of the. limestone contained in 


: these local surface clays. : 
-: “Now, if you heat it high Sarasin it : will 
' .-begin.to.shrink, and that shrinkage, then, _ 


swill, lower: the water absorption. But the 


} problem. with these is that this isn’t any- 
thing that-—this . shrinkage ‘process. -eani- 
- not be-eontrolled. As. you. ean see, it-oc- 

curs very sharply here. As a matter of 
- fact, we. have sone. samples; ‘and I’. show. 
those a bit later, that show how critical. 


this shrinkage process is. . 


“The thing L+vant to emphasize to the. : 
| mately 2, 100 degrees .farenheit. sie]. 

_Onee again, they have considerable distor- ee 
tion, as-you can see from the nature of the 
exhibits [referring to exhibits. BH, -F and 
| Gi, plus. there’s an extra larg ge: amount of | 


= Court is: that: we are dealing with. madte- 
rtals. ‘that have very. high. water absorp- 
tion because of the decomposition. of ‘this 


limestone, which is contained: as. very, | 


very tiny particles in ae local uans 
clays. (Tv. 128-129. ). 


- Dr: Cutler continued that the ane —— 
ture at which these ‘local surface” ‘clays — 


begin: to shrink is about 2000 destees 
- . Fahrenheit and that: . 


| ek ETE you zo up to 2, 100. fahreiiheit 
tae then-you are in severe danger of 
-. losing the material because it. will be so 


- soft. that. it ‘won't be able to withstand 


- the load of oue brick: being Placed OI: atop 
: : of another.” (Tr:129.) 0 
Dr. Cutler. testified that: the aaa 


range of firing temperatures in 2 modern 


brick plant. would be between 1800 and. 


2300 degrees Fahrenheit,. noting - again 
_ that -the: clays. on Exhibit “C began. to 
_ shrink at about 2000 degrees Fahrenheit 
“which isin about the middle of that 
range, He added: 


“But. ‘it’s: a. very alanteous: ae of : 
shrinkage that occurs, and I can illus- .. 
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Pane ‘that here wwith this exhibit G: 


shows each of the Same clays. This is. ae 
one right here—this is. where you really 


: like to be able to fire, but you will notice =~ 
that this sample right here, even in.our os” 

laboratory, we can’t hold the temperature 
_ constant. enough, and it was just a little 


bit hotter on one side of the ‘sample than | 


7 the other [pointing to sample No. 5 fired = 
at 2012 TI Fahrenheit” }. (Tr. 130.) . 


_ He illustrated that some of the higher = 


= firing temperatures,. such as those above : 
2100. degrees Fahrenheit. as respects. the . 
So-called: valley or local surface clays 
Can. cause some 25 percent ee acd and 
- added: : 


“Tig just not possible to cen as 


neodticts when. you are. involved - with. 
twenty-five percent: dimensional change 
in the product.” (Tr. 182.) 


‘With ‘reference to certain. additional 


Samples of fired valley. aes Dr. Cutler =~ 
« explained?- ; 


“These exhibits reoteaont die: difficulty ‘i 


in trying to get a hard, dense material. oe 


from clays 1, 2, and 3, by firing at. appr "oxi- 


shrinkage involved:in that. densification. , 
“Now, because porosity, as indicated 


from water absorption, i isanindication of — 
- weakness in the fired material, it is -al- : . 
Inost a one-to-one corrolation, that if-you ~ 
make the material dense you will also 

have it very strong. Conversely, if it’s. 
- perous, and if it absorbs a lot of. water, it 
will be weak.” (Tr, 134.) 


Dr. Cutler compared | and eastad 


: the fired characteristics of: ‘the “Kamas 


clay” (ie, “ted pine shale’). He’ stated. 


_ that the showings on Exhibit. D of “very . 


low linear shrinkage” under different fir-.. 
ing temperatures is an “unusual property 


7 of this particular clay.” (Tr. 139.) 


He- went on to explain further :. 
“Now, one: wonders, then, why. do we 


have the. material here that. has sucha 
limited: amount. of shrinkage, and at the — 


same time shows a considerable decrease 


a, UNITED 


in the water absorption. ‘Now, that ean 
‘the Koosharem clay, we get a water ab- 
sorption minimum here at a higher tem- 
“perature. * *.* So, it’s obvious, to. me, at 
least, ai om my experience, that you could 


only take place if something happens to 


fill in the spaces there without getting 


any. shrinkage involved. One: of the likely 
As explanations for . this. behavior comes 
from the: nature of the mineral itself 
_that’s. contained in this Kamas. clay. Our 


examination of this. Kamas clay indicates | 

. that ‘it’s prominently an- illite. or hydrus a 
mInica. |. 

tte That's a. unique tyne. of day 


- minerak It’s unique because it contains 


within. ithe structure a flux. ‘The. cations 

. that £0 in between the layers of minerals - 
are. mostly. potassium 

; course, means that we. have, right in the 
clay mineral itself, the necessary ingredi- = 
eee ents. for. a. good porcelain type. of com- 
.., position. * * *? (Tr, 141-142.) | 


_lons.. 


: 4 He explained that the ‘anne clay’ Ss 
por celain. type. of composition would ‘Der- 
mit use in a “low ‘temperature range” 


of between 1900. to 2000 degrees Fahren-_ 


~_heit.-He called this one of this clay’s “un- 


| “Another uhusual ehar acteristic of this 
= clay is. that. it contains, according ito ‘our 


with titanium and iron will give. that 


- brown color that is characteristic of fired a 


Kamas clay .. . That’s an unusual char- 


“acteristic: You don’t find that very often. — 
“Now, how can this characteristic of. 


* this” ‘material help. out in manufacturing 


Ss Bae, other types ‘ of ceramic: materials? Let 
me just show heré how this-matetialcan . . 
at “be | mixed with; for instance; Koosharem se 
ys clay” —(Tr. 148-144.) 7 a 
|: He explained, that a mixture of the 


Kamas clay, with its characteristic of 


low firing temperature. along with ‘the 
“high firing characteristics ‘of the Ko0s- ae 
harem clay, can cause a minimizing of: 
_. the shrinkage involved in the mixture 
“and. at the same time make the. mixture 


| of the two materials dense: 
age ~400—-77——11 - 
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This,.. of. . that we have. carried out. 


/, 145-146.) . 


em to * As we mix this Kamas clay with 


make a mixture of these. two and utilize 


the best. characteristics of the Kamas’ | 


clay to- reduce the - firing temper ature of 


the Koosharem or-some other clay. So, 
this Kamas clay hasanaturethatitcould 
“be used” ‘very well with other types of | 

: materials in lowering their firing: temper- — 

: ature, 


‘and. probably : reducing - their 
shrinkage as well: That’s the ree of tests 
m9 (x, 


Dr. Cutler said he obtained ihe Kamas 


clay’ samples by going up to the. deposit - 

with Thomas Peck, and “sampled across ~~ 
the deposit in two different locations, 
ep along’ the vein that. had been opened up 

* in the pit: which has previously been . — 

ear to in this proceeding.” With re- 
| “gard to whether the “red pine shale” 
usual characteristics,” and. also | stated: a | 


‘(also refer red to’ by contestees as “Kamas 


clay”): 4s in. fact: “a. clay within thé ac- | 

cepted definition of ‘that word,” wou Cut: 

| _ analysis, about a quarter of a percent of. ~ : Z 

. he manganesa, in addition. to some titanium 2 ye 
-‘dioxtde ‘and iron oxide. The iron oxide. 

-. ives. this. reddish-brown type color, put: * 
manganese: and. especially in conjuntion 


ler stated: | 
“Well, there. are several ates for 


- whether material is a clay, and according 
to the: geological definition, only part of 
the Kamas clay would. bea clay: because _ 
-ouly part of it would fall within the 
minus: five micron range. My. guess would: = 
be, from. looking: at the scanning electron. 


microscope pictures of the material and . 


working with it, that ‘something on the 
i order: of maybe. twenty. to thirty percent : 


of it would be in this minus five | ‘micron 


range.” 


TE: ‘you talk: about it from: the ee of | 


view of its erystal or mineralogical char- 
acter, you are driven to the point that — 
it’sa- hydrus ° mica “Or: an illite type of: 
clay mineral, so it really depends on how 
“you make that definition. ? (Tr, 146-147.) . 
' He noted that a chydrus mica: or illite _ 
“type material is commonly referred to: as 7 
| a “olay, re) ; ie 


‘Again referring to hig comparisons: ot 


“various: “valley: clays” with. the so-called . i 
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Kamas clay obtained from the mining | 


claims, he was asked : 

“«  & From this comparison have you 
been able to form any opinion with. re- 
spect to whether the Kamas clay has any 
| characteristics which are exceptional’ a. 

; (Tr, 147.) 

Stating that he had, he said: 


. “Well, in my opinion, the Kamas clay 
is very desireable [sic] because of its 
- eharacteristic of showing very little fired 
- change, and at the same time, develop- 

ing considerable mollite at the firing tem- 
perature and becoming very dense, non- 
porous. I would expect, from the rela- 
tionship between porosity and strength, 


that its strength would also be very 


high. ” (Tr147.) 

. Dr. Cutler stated that of Pers | cri- 
teria utilized in. classifying clays, in his 
opinion the ultimate use of the clay is 


one of the proper criteria. He gave his 


opinion that the Kamas clay exhibited 
qualities pertaining to strength, plas- 


ticity, and shrinkage which would make 


it particularly adaptable to the face 


. brick industry, as distinguished from the 


“eommon brick” industry. (Tr. 149.) He 
advised that so far as he knows, there 


are no bricks manufactured in Utah by | 


the “common brick method.” (Tr. 150.) 


‘Further direct examination. included the | 


following : 

Q. Are there any jthee purposes for 
; which this clay might be used, other than 
— face brick? : 

A. Well, it follows, at least : Hioik the 
German literature, that it would be a 
very good candidate for stoneware. 

Q. Have you attempted to make any 
stoneware with this elay? 

A. Yes. We have an eEnibit here, (Tr. 
151-152.) | 


‘Explaining two samples of. staneware ; 


- which he exhibited. (xs. .H and I), Dr. 


Cutler stated that a mixture of. about 75 — 


percent: Kamas clay. and 25 percent “ball 
clay” gives more plasticity and can be 


. utilized to: make stoneware pots.. He con- 


eluded ‘ok Whrough’ these pots we show 
that they had the kind of plasticity and 
the kind of characteristics that would 
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“make a good stoneware clay.” (Tr. 154. ) 
He said the: water absorption of the prod- 
‘uct was very low, describing it as being 


about “one-half percent.” (Tr: 154.) ‘He 


| also said that. “the material forms a very 


dense and nonporous type of structure, 
and I can conclude that it would: make a 


good stoneware clay. ” (Tr. 154. ); 


— Dr. Cutler reiterated that’ in his opin- . 
ion the Kamas clay has several proper- 
ties that make it “unique.” (Tr. 159.) And 


he elaborated ‘that he believed 'the unique. 


properties of the Kamas clay would make 


it “desirable from the point of view of - 
“manufacturing some products. i Enumer- 


ating the “products” he said: 
“Well, the propertias. of forming mollite 


at low’ temperatures gives you an oppor- 


tunity of making a very hard and dense | 
material that has already found a great : 
deal of use in floor tile. It could also make | 


it very usable for stoneware, and, of 
course, it could be used in . face as ‘as 
well.” (Tr. 160.) . 


He said that in maine ‘such sais 


‘as floor tiles, face brick and stoneware, 


mixtures with other clays would be 
desirable and tthat mixitures are the gen- 
eral rule in the making of clay products. 
He observed that there are numerous 


kinds of clay deposits and that generally 
. speaking, any particular deposit or de- 
posits would contain properties different . - 
“or unusual from other. ‘given clay de- 


posits. = 
Evaluation and Findings 


' Prior to: discussing the charges. of the 


complaint, it seems appropriate -to con- 
sider a matter not included in any of the 


charges, but raised for the first time by 
contestant at the hearing prior to the 


- ‘taking of evidence. This i is whether on the — 


basis of the record now | before me I may 


_ properly consider the propriety of the 


claims having been located” as lodes 
rather than as placers. In my opinion I 


may not and, accordingly, do not. J shall 
explain my reason. 


Discussions . ‘at the hearing between 


counsel indicated the same land, or some 


of the same land, covered by the con- 


-137) UNITED STATES .v. 


kee lode claims may: dise be severed by - 
placer claims. held by contestees, but 


counsel for contestees declined to stipu- 
late in this regard or to stipulate that. any 


such placer claims may be considered .as — 


-a part of this proceeding or that. the is- 


sue of the propriety of location as lodes 
| that the complaint. contain a statement in ~ 


be considered. Contestant. presented . no 
satisfactory explanation for. its. failure 
to duly eharge the asserted improper 
mode of location nor for its. failure £0 


_ include any such placer claims as a part 


of the proceeding. Contestees “regerve[d] 


~~ any rights we may. have under the placer 


location laws, as. opposed to the. lode 
laws.” (Tr, 8.) : 

' When contestant. raised this matter at 
the. hearing . assertion was. made that 
United States v. Stevens, qT D. 97 


(1970), implicitly. requires consideration . 


of the question, although not charged in 
the complaint or. by . due.. amendment 


thereto, where it is reasonably raised by ~ 


the:.evidence. Contestant did introduce 
some evidence indicating the materials 
on the claims to -be of a placer nature. 
Presumably the portion of the Stevens 
ease relied on by contestant for its ‘argu- 
- ment in this regard is the following para- 
graph appearing at page 108: 

“There is an additional reason, which 
was overlooked in-the decisions below, 
for concluding that all of these claims, 
including the Slab Sugar Granite (No. 1) 
are invalid if they contain no other min- 


erals than building stone. All of these 


claims were located as lode claims. How- 
ever, building stone is subject to the act 
of August 4, 1892, 80 U.S.C. sec. 161 
(1964), authorizing the location of min- 
ing claims for lands chiefly valuable for 
building. stone ‘under the provisions of 


the. law. in relation. to placer-mineral 5 


claims,’ Since the- claims were not lo- 
cated: as. iplacer. claims for. the building 
$e stone, 
. within the lode claims. could not. validate 
_ the claims.” | . 3s ; 
- This forezuing. statement is “not. apro- 
pos. to the case. at. hand. | ‘Stevens. dealt 


with, building stone claims required to he 
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the deposits. of building stone . 
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“ioeated. as pladers as a matier of express - 


. Statutory. law, @ situation not present in 


this case. _ 
Rather, the following “laniguiige, as 


found in United States v. “McClarty, 81 
LD. 472, 485 (1974), is applicable : 


te 43 CFR 4.4504 (a). (4) requires 
clear and. concise language of the facts 
constituting the grounds of the contest. 
It. must give notice to the adverse party 


of ‘the claims that are to be adjudicated 
so that he may prepare his case. United 
‘States v. Harold Ladd Pierce, 3 IBLA 29 
(1971); Douds vy. International Long- 


shoremen’s Assn, 241 ¥F. 2d 278, 2838 (2d 
Cir. 1957). # ** A ground not alleged in 
a contest complaint cannot be used. to 
find a claim invalid, unless it has been 
raised at the hearing and the ‘contestee 
has not objected. United States v. North- 
west Mine and Milling, Inc.; 11-IBLA 271 
(1978); United States. v. Harold badd 


| Pierce, supra, * * #4 


Having disposed: of the matter not 
charged in the complaint, I now set forth 
law applicable to the charges and a dis- 


8I observe that United States v: Guzman, 
18 IBLA 109, 181 (December 5, 1974) points 
out that a showing of compliance with the 


provisions of 30 U.S.C. § 88- (1970) could 
‘serve to ‘“* *.* regularize- the possession of 


placer deposits by claimants who had entered, 
located, held and worked such deposits under 
the law relating to lode claims: * * *” 30 
U.S.C. § 38 provides in pertinent part: ae 
“Where such person or association, they and — 
their grantors, have held and worked their 
claims for a period equal to the time prescribed 


_ by the statute of limitations for mining claims 


of the State or Territory where the same may 
be situated, evidence of such. possession and 


.working of the claims for such period shall 
_ be sufficient to establish a right to. a patent 
thereto under this chapter and sections 71 to. 
“46 of this title, in the absenice of any adverse © 


claim ;.% * 8 -_. 
Contestees did. not aioe compliance with 


the quoted statute. Of course, for reasons I - 
oe have’ get: forth, there existed no reason for 
them to do so, they not having been put on due. ; 
_. notice of the later asserted deficiency in mode. 
of location ; thus there was no basis for them 
~ to have anticipated: that they should show . 


adherence .to the statute or else that the 


claims. were properly located as lodes. . 


~~ cussion “thereof | and “findings 
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__ thereon. 


“Where the Government contests min- | 
ing claims alleging lack of valid. dis-. 


- covery, it has’ the burden of ‘going for- 


ward with sufficient evidence to make a : 
prima facie case of lack of discovery. Tf : 
- and when that is accomplished, the af-. 

‘firmative burden of disproving the Gov-. 
ernment’s case by a preponderance. of the. 
evidence devolves upon the claimant, here 


the contestees. Thus, the ultimate burden 


| of proving discovery is the burden ° of 
_contestees. Foster v. Seaton, 271 F, 24 836 - 
(D.C. Cir. 1959) ; United States v. Taylor, 
19 IBLA 9, 22-28 (1975). And a'showing 


“must also. be made that a discovery has 
been made oD each claim in order’ for 
“that certain claim ‘to be valid. United 

States v. Foresyth, 15, IBLA 48, 58 (1974). 
apa discovery exists where : 7 ay 


| ey + minerals have. been. Auund. ‘and. the 
evidence is. of: such -a character. that . a. 
person of ordinary prudence. would. be. 


3 justified . in. the further expenditure of 
his labor and “means, with. the reasonable 
prospect: of success in developing a yalu- 


able mine * * *, Castile. v. Womble, 19 


“LD. 455, 457 (1894), approved in. Chris- 


man v. Mitler;. 197. U.S. 318,322 (1905). re 


-pnis “prudent-man” ‘test is approved 


“in Coleman v. United. States, 390.U.8. D099 
+5, (1968), ‘and refined with the requirement. 
that a showing’ must be made that the 


~ mineral can be extracted, removed and 


marketed at a profit. ‘The marketability . 


refinement of the prudent ‘man test: of 


_diseovery thus requires that the mineral 
locator must show that by. reason of .ac- 


cessibility, bona fides in development, 
proximity to market, existence of present 


_.demand, and other factors, the: mineral 
deposit. is of such value that ‘it can ‘be: 
or limestone in such land, even’ though © 
‘some: use may be made commercially of 
such materials. ‘There are vast deposits 
of” each of these materials underlying 


mined, removed and disposed of at. a 


“pr ofit. See Foster v. Seaton, supra at R38, : 
and CONG v. United States, supra ie 7 


603, 


oF The aire in issue were all ieated in 7 
| country. It might pay to use any particu- 
lar portion of these deposits on account — 
of a temporary. local demand ‘for lime 


: 1970, thus subsequent: to. the Surface Re- 


sources Act ‘of July 23, 1955, sec. 3 of 
§ 611 cy ‘declared | 


which, 80 U.S.C. § 


DEPARTMENT OF THE INTERIOR 


based 


| Significant factors in. 
“of the cited act to determine whether. 
“or not minerals are an uncommon variety. 
~ are: Whether the deposit has a unique 
property, whether the ‘unique property 
gives. the ‘deposit : a distinct and ‘special 
value (United ‘States v. U.S: Minerais 
* Development Corp., 16 ID. 127 (1968) );_ 
-_ and © whether Cok ‘the distinct — and 
“special value 
“higher 


| [84 LD. 


that common wavietien. of certain miney- . 


‘als are not valuable’ mineral si dah | 


under the mining. laws (30 U.S.C. §2 
et seq. (1970) ) 3 Coleman Vv. United 


States, 390 U.S. 599 (1968). Specifically : 
“No deposit of common yarieties of sand, 
“stone, gravel, pumice, pumicite, or cin- 


ders * * * shall be deemed a valuable 


‘ mineral deposit within the: meaning of the 
: mining laws of the United States.so as to 
‘give effective validity to. any ‘oining 

. daim hereafter located under such. miu- 
ss ing laws. * 

“does | not include deposits of such mate- 7 
rials which are valuable because the | 

“deposit has’ some propery giving it. 


* ‘Common varieties’ * * 


BE 


distinct and special value. | z 
‘consideration 


ae ae oe fis] reflected -by ‘the 


Even prior to’ the said Act of : July 25, 


1955, it was the long established rule that 
: common clay is not. subject to disposition — 
under the mining laws even though a - 
market | may exist for the ‘clay. Thus, in 
Holman v. State of Utah, 41 LD. 314, 315 - 
(1912), it was stated: 


“It is not the ander eae of the De- 


par tment that Congress has intended that — 
_land shall be withdrawn or reserved from 
geueral - disposition, ‘or that title thereto. 


may. be acquired’ under the mining laws, 
merely because of: the occurrence of clay — 


great portions of the arable land of. this — 


price “which the material com 

“mands” in the rnarket place.” (McClarty — 
“vy. Secretary of the 7 Enverior, 408 Bs 2a 
907, 908 (1969) ). ee 
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. or for ‘brick. * 
hereby to rule that there may not be. de- 


as posits of clay and limestone of. such ex-. 
ceptional nature as to warrant entry of | 


the lands. containing such deposits 
‘under the mining laws.” 
One of:the principal decisions involving 


the. question of: locatability of clay depos- 


its uuder the mining laws (and a case . 


eited -by each. of the. parties as being a 
decision in support. of its respective ‘posi- 


a tion). is. United States v. -Mattey, 67. L.D. 
63. (1960) * wherein: it was.held that to, 


satisfy : ‘the requirements for a discovery 
of a mining claim. located. for. a deposit 


- of clay, it must be shown-that: the clay. is... 

not only marketable. at.a profit but that 
if is not a common clay. suitable only for 
a the manufacture of: brick, tile,, pottery .. 


and similar products. 

; The : Mt attey. decision. recognizes “that 
lands » containing deposits of clay. of. “an 
: exceptional nature”. may. be. entered un- 


der. the mining laws. ‘The. decision then 


goes on at pp. 67-68 to hold that in the 
~ facts. of. the case there being considered : 


“The only unusual ‘qualities attributed 
7 to. the deposit. are ‘that. it contains certain. 
: ‘impurities’ and is used. in the manufac- 
- ture. of. vitrified sewer pipe. The. impuri- 
however, . are. 
. merely the ordinary substances found in. 


” ties, or flux - materials, 


" common. clay. _ Indeed; it is their presence 


mon clays. * * * There is nothing in the 


record to indicate that the Mattey shale 3 


contains flux materials.in unusual com- 
_binations or that it is different in com- 
position from any other eommon clay. 


The only comparison made was between 
_the shale and common dirt as a bulk ma-~ 


terial for the clay mixture used in manu- 
facturing the sewer pipe. The fact that 
there: the ‘advantages are in favor of 
using shale over common earth is hardly 
sufficient - to warrant classifying the 
. spate as uncommon. to 


: 4 See also United States y. “Wopuetra et al., 


408 F, 24. 816 (9th Cir., 1968), involving the 


same claim as that in the Afattey case. - 


8 “Tt is not Aniended 


. United States v. 
828 (1972) states: 


een * the u use oe which 2 common: clay” - 
is Sout cannot make the lands in which it 


is. found subject to location under. the : 


mining laws, if the use is not dependent 
upon any unusual characteristics of: ‘the | 
clay itself. It would be different ifa clay 
with. unusual. characteristics which eould 


be used in the manufacture of ordinary aa 


brick were used to make a- product for 
which: its ‘unusual characteristics were 
essential. In this case the Mattey shale 
has no qualities that it does. not share 
with other common ‘clays. and it is used’ 


only. as any, other common clay could be oa 
| used. aa 7 . 
 Matiey hela that the clay. it involved” = 
was nota mineral subject to location. un- 
der the general mining law and therefore’ _ 
found it unnecessary, to, consider. the. act. . 


of J uly 23, 1955, supra.5 ‘The decision re- 


fers, with. approval, to Depar tment of the _ 
‘Interior comment on the bill Which be- _ 
- came the Materials Act of July 31, 1947, 
80 U.S.C. § 601 et seq. (1970), which au- 
_ thorizes the Department to. sell. certain es 
materials on public. lands. Said comment: 
is quoted in part at. pp. 65-66: of the déci- 7 
“sion, and the part applicable to the pres: | 
: ent case is as follows: 


“There are on the public lands many 


materials. and. resources | which can be... 
-used . profitably: for. the. penefit; of local ~ | 
3 industries and communities and to the — 
_. in appreciable amounts which differenti- — | 
ates the. common clays from the less com- 


disposition. of. which there is no real So 


objection. * ORES. Gn. 


Included in the materials to itch it. 
is contemplated the proposed bill - would a 


apply are: 


a x #8 | 
Be Clay to be. used for the manufacture 
of bricks, tile, pottery, and similar prod- 


ucts. (S. ‘Rept. No. 204, 80th Cong:, 1st: 
-gess.).” | 


A prima facie case was established by 
the Gover nment. through the eames of 


In ‘accord, ‘the more recent devision or 
O’Callaghan, 8 IBLA’ 324, 

“The status of common 
clay was not changed: by the. Act of July 238, 
1955”; and, “ordinary clay” is not locatable 
(citing Holman ‘v. Utah. supray. 
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its mineral examiners who had examined 


the claims. Their testimony has the effect 
Or showing no discovery of valuable min- 


erals. under the mining laws; specifically, 


that the material in dispute is not of a 


quality which can be marketed profitably © 


for commercial purposes for which com- 
mon clay cannot be sold. Although their 


_ testimony indicates all the samples which’ 


are. tested, and to which they testified, 
were taken from the pit which Exhibit. 2 


shows to be on Uintah Lode Mining Claim 
No. 2, the evidence does not disclose any — 


working existed on any of. the other nine 
Claims. A Government mineral examiner 
is not required to do the discovery work 
upon a claim. United States v. Coston, A- 
30835 | (Feb. O83. 1968). It is only meces- 
sary that he examine the exposed areas 
of the claim and the workings on a claim 
to verify it a discovery. has been ‘made by 
a mining claimant. United States v. Me- 
Guire, 4 IBLA 407 (1972). Moreover, con- 
testees’ evidence indicates their samples 
_ which represented materials from any of 
~ the contested claims were from this same 
pit. | 
Thus, the burden of proving the nature 


and value of the material on the claims 


comes to rest upon contestees. | 
Dr. Cutler's categorization of the 
“Kamas clay” as peing that it’s an “‘il- 


lite or hydrus mica” (Tr. 141, 147) itself 
indicates the material called “Kamas 
clay” would fit within the “common” cat- 
egory in the definition of “clay mineral” 


in A Dictionary of Mi ining, Mineral, and 


Related Terms (U. S. Bureau of Mines, 


1968 Ed., at 215)° vie: 
“2 3 The most common clay minerals 


belong: to. the Kaolinite, montmorillo- | 


nite, attapulgite, and ‘illite Ae Byaro: 
mica) groups. * * *7 — 


ay ne official notice of this U:8. Bureau of 
Mines publication albeit no.reference was 
made thereto by either counsel, Cf., United 
States ¥.. O'Callaghan, supra, footnote 5, at 
p. 26. . 

That itis appropiate to utilize avidience pre- 
sented by contestees in support of the contest 
charges, see United States v. Foster, 65 I.D. 
1, 11 (1958), aff'd Foster v. Seaton, supra; 
United States y. Taylor, supra, at 23-24. 


“DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[86 LD. . 


Evidence pecan by contestees’ wit- 
nesses distinguishing the “Kamas clay” 
from the so-called “valley clays” (i.€., 


“surface clay[s] found in practically any 


valley in the State of Utah,” Tr. 109; see 
also Tr. 105, 124, (128) is not sufficient to 
remove the “Kamas clay” from the “‘com- 
mon clay” category as: defined in the. 


‘ Mattey decision, supra. Sée also United 
States v. - Bienick, 14° IBLA. 290° (1974) 


(esp. concurring opinion at 297 )3 ; ‘and. 
United States Vv. O'Callaghan, 
(footnote 5). This only indicates the . 
“Kamas clay” to be of less widespread oc- — 


currence than some other material (“val- 


ley elays’)— which | admittedly have no 
market. (Tr, 107.) | . 3 

By and large, the evidence ee the 
“Kamas clay” to be usable “for the manu- 
facture of pricks, tile, pottery, and sim- | 
ilar products, and within the context of 


Mattey such usability does not render it 


locatable. 

I do observe that: reference As ‘made to 
its being usable for the making of stone- 
ware (Tr. 106, 148, 151-154, Exs. H and 
I), porcelain (Tr. 141-142), other {types 
of ceramic materials (Tr, 123-124, 143- 
146, Exs. B ‘and D); floor tile (Tr. 106, 
160), structural load-bearing brick (Tr. 
106), east shingles (Tr. 106), and face 
brick (Tr. 149, 160). It would serve no 
real purpose and would seem academic to 
discuss in this decision whether usability 
of the material in question for the listed 
purposes or ‘any of them, was adequately e 
shown, or whether such purposes, or any 
of them, would suffice to render the de- 
posit uncommon. This, because the -rec- 


ord is devoid of evidence showing the 


“Kamas clay” could be marketed Prout- | 


ably for any such purposes. 


United States v. Gunn, 79 I.D. 588, 593— . 
594. (1972) contains the following ap- 


plicable language: 
«ek # * Although the decisions below: 


found. that the deposit was ‘a common 
clay, they. did not rule that the clay was 
no longer locatable under the mining — 
laws because of sec. 8 of that Act [of 
July 23, 1955] which provided that a de- 
posit of common varieties of sand, stone, 


“supra 


7] * UoNErED: 
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M arch 81, (19 


gravel, pumice, pumicite, : 
deposit. within the meaning of the mining 
laws so ‘as to give validity to any claim 


located after the Act. Rather, they. relied 
on the ruling [in United. States v. attey, 
supra] | *.* * that common clays. have 


never been. ‘Jocatable under the mining 


laws,. instead only ‘a deposit. of clay of an . 


| exceptional, mature, which can be mar- 


_keted for uses for which ordinary. clays 
cannot ‘be. used. may be. located. ‘Common 
the 
category of material disposable by ‘the. 


varieties of clay. are included: in 


United ‘States under the Materials Act of 
July 81, 1947, 30 U.S.C. § 601 (1970). Ap- 
pellant: [mining claimant] seems to be 


confusing common varieties under section. 
3 of the Surface Resources Act with: the 


ruling reached below. “which found the 


deposit to be.a common clay. Although 
_ Many of” the criteria in detemining what 


constitutes a'ecommon variety. ‘under sec- 
tion 8 of the Act of July 23, 1955, las set 


forth in regulation 43 CFR 8711.1(b); are 


also applicable in determining whether 
a clay is locatable generally, the: basis for 
the determination should not be con- 
“Appellarits cite definitions and discus- 


sions of bentonite [Gunn involved the al- 


leged discovery of a bentonitic clay] gen- 
erally in various. texts to support. their 
| contention that. it is a. special clay be- 

-eause it has Deen. classified as such. The 
fact that bentonite clay has been given 


a special name, as appellants contend, is. 


not determinative. The evidence in this 


ease did not cover all types of bentonite, 
‘but was limited to the.clay found on these. 


claims, ‘There is no factwal basis in this 


case to make any general ruling concern~ 


ing the locatability of all types of bentoni- 


tie clays. Our inquiry is limited to the 


clay deposit within these claims. | 


- ¥e * ee 


“rA witness testified that the clay 


‘might be competitive because of- lower 


freight. rates’ than for other clay: and 
_. that ‘there might be more: prospective 


purchasers of the material.’] Most of his 


or” anos | 
shall not be deemed a valuable mineral. 


testimony, nee is actually. more in 
the nature of advice.for future work to be 


_ done on the claims and for. investigating 
; market possibilities. There is ‘insufficient 


evidence that there is clay of a quality 


that can be marketed profitably for com- 


mercial purposes for which common clays 


cannot be sold.. ok Other than the dis- 


cussion - concerning. freight costs, there 

is no evidence concerning the economic . 
realities of a mining operation within the 

claims, such as evidence concerning pos- 
sible prices. for which the. clay could ‘be 
sold and possible costs of a mining opera- 
tion. ‘Without: an adequate showing that 


the clay is of a quality and quantity 
which can be marketed profitably for 


commercial purposes. for which common 


‘clay cannot be sold, the claim is not a» 
valid claim based on the clay alone. * * *” 


Contestees clearly established the exist- 


-ence of a sufficient guantity of the mate- 


rial (to. meet that aspect ofthe first 
charge of the complaint). (E.g. Tr. 46, 
118-119.) But even assuming. arguendo, 
that contestees had shown the “Kamas: 
clay” to be a locatable mineral, they failed. 
to show it could be marketed at a profit. | 
Contestees’ witness Peck stated “there’s 
already been some eight to ten thousand. 
tons: removed” from. the pit on Uintah 
Lode Mining Claim. No. 2 (Tr. 118), but 
it was never established that amount, or 


any amount, was sold at a profit. And his 
testimony that “We have. a standing offer 


of 25,000 tons” (Tr. 119: quoted in con-— 
text at p. 12 hereof) is unsupported by 
anything showing profitability. | 

Contestant’s. witness testified. to a cal- 
culation of $3.35 per ton to load and ~ 
deliver the materials to West Jordan, _ 
Utah, or Salt. bake City, Utah (see foot- 
note 2 , supra) which was the closest Ppos- 


_ Sible- market indicated by the evidence. | 
Contestees showed neither that this cal- — 


culation was in error, or that the price © 
paid for the delivered mater ial would ex- 
ceed | this amount. 

_Any ‘evidence pertaining | to. ‘profit is 
unsupported as respects ‘the economic | 


realities of a mining operation within the 
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claims [or any. of them], such’ as evidence ; 
| concerning possible prices for which’ the 
| clay could be ‘sold and possible costs of a_ 
mining | operation.’ ” (Excerpt fr om quota- 
tion from United States Ve. Gunn, supra. ae 


Contestees’ evidence in this regard is in 


. reality an expression of hope rather than 
anything supported by. facts. (See espe- | 
cially Tr.. 107-108, 115 and 118-119, as” 


quoted hereinbefore at pp. 9-12.) 


ie therefore, conclude that the deposits ; 
on the claims have not been shown to_ 
: pOSsess | characteristics giving ‘wnusual 
: value distinguishing them from common 
3 clays, so that they can be marketed prof-. 


. itably for commercial purposes for which 


common clay cannot be sold. Accordingly, 
by pursuant. to the. prayer of the complaint, 2 
the above-captioned mining claims are 


. declar ed null and void. 


Harvey C, SwEIrzer, 
Administrative Law Ji ane 


APPEAL IN PORM ae ON 


“The sontaitess have the right of easel 


from this decision to the Board of Land 
The: appeal must be in strict 


Appeals. 
compliance. with the regulations. in ‘Title 
43, Part 4. (See enclosed information per- 
taining to appeals procedures. ) 


If an appeal is taken by the contestees, 


the adverse party tobe notified is: 
Office. of the General. Counsel, U.S. De- 


. partment of Agriculture, Forest Service 


Building, Ogden, Utah 84401. 


APPEAL OF TRAYER . 
_ ENGINEERING CORPORATION 
: TBCA-1 100-8-76 


ee No. 14.06-600-540A, Bureau - 


: of Reclamation. 


"Sustained. 


; {iy Contracts Construction aad Oper- 
ation: 


_ DECISIONS OF THE DEPARTMENT oF THE: INTERIOR 


OPINION 


power. 


Decided soa 31, 1977 mn . 


Contract Clauses—Contracts: 


‘(88 LD. 


‘Construction and Operation’ Notices— a 
Contracts: Performance or. Default: | 
~ Inspection. - 7 


Where a trarisformer failed shortly after 


being placed inservice and the contrac a 
tor acted promptly after notice to return 


the transfor mer to the factory. for repairs 


at no. cost to the. Government, the: Board : 
held that the Government could not’ in- 


voke provisions of the inspection clause © 


of the eontract relating solely to correc- 7 
tion of defects at the point of installation be 
| to. charge. the contractor with the costs of | 


removing . and » Teinstalling the trans- 


: former. 


- APPEARANCES: “My, “Frank Trayer, > 


President, Trayer. Engineering - Cor- 


poration, San Francisco, California, for. 


appellant; Mr, ‘Edward® F. Bartlett, 
Department Counsel, ue ‘Mon- 
tana, for: the Government; . 


BY. | sede 
TRATIVE JUDGE. PACK- - 
WOOD a : 


INTERI OR B OARD OF 
CON TRA CT APPEALS. 


This § is an appeal from the con- 
tracting officer’s decision to with- 
hold ane sum of $3, 489. 91 from the 
contract price to cover costs. incur- 
red by the Bureau of Reclamation. 
in removing and. reinstalling a 


eae after initial energization, 


| Pindings of Pact 
=. ‘Contrace No. 14-06-600-B40A 


for purchase of a power transfor- _ 
mer was awarded to the Trayer En- 
gineering Corporation by the Bu-_ 
-reau of Reclamation on June 29, | 
197: 2. . Standard Form 32 for # supply Co 


transformer which ; failed .. 
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; 7 contracts, Nov. 1969. waition, ee 


made a pait of the: contract, ‘The 


original contract price: of $21,658 © 


was increased - to $22,703" by Extra 


| Work: Order No: 1, dated’ Oct. 17, 
7 1972. The contract. réquired ' ship- an 
-mInent of the transformer by May 29, 

1973. The transformer was. actually. . 
shipped much éarlier and was’ re-. 


: ceived by the Government at Edge- 


ley, South Dakota, on Mar. 7; 1973. 
-. The transformer was energized. for 


the first time on May 17, 1973, at 
718 pm. It remained j in. service, for 


4? minutes until 8 p.m., when it was 
et manually - deenergized due to un- 
~ usual noise.-The transformer was ‘Westions you may have in regard to this 

removed by. Government forces and - 

2 returned | to the ‘manufacturer’ at 
~ Belmont, California, for repairs. 


The manufacturer paid all freight 


. charg es and corrected the defect i in 
_ the transformer at the factory at no 


| 2 ‘cost. to the Government. The trans- 


- former was returned to Edgeley, 


South Dakota, ‘on: Septeniber 25, 
1978, and: -was ‘reinstalled in the © 
Edgeley substation by Government 


forces. (Appeal File, Tab No. TD) 


2. The ‘contracting. officer. wrote 
i see on March 4, ‘1974, as s fol- : 


lows: 


You: will: be , pleased | to. iknow oe nies. 


above equipment is now. operating satis- 


factorily and that. payment for the ¢ con- “ 


‘tract is now in order, - 


tion expenses incurred by. the Bureaw of 
Reclamation. which were directly related 


Seat, removal: of the transformer from sery- 
ice. at the time of its failure on May ‘A, . 
1978, and: its’ “subsequent reinstallation: 


beginning on September: 26, 1973. You 
will recall that the transformer was re- 


pear to” Hie. cananufat ricer for. repairs 


in’ accordance with its instructions, with 
which you. concurred. An itemization. of 


the .costs - is: attached showing. ‘that re--- 


moval. and. reinstallation costs. involving © 
labor, © 
amounted to .$3,034.70.. To this -amount, 


we must add an additional 15 percent for tae 
. Government inspection, supervision and — 


overhead, in. accordance. with Paragraph: 


ART of the ‘Special Provisions. (Form 7- 
1481) of . the . contract. Therefore, total 
Costs. directly attributable to. failure. of 
-the.transformer. amount. to $3, 489. 91, and ; 
accordingly, we are; upon advice of our — 
_ attorneys, deducting this amount from the | 


Bay seny voucher; | | , 3 
We regret any. inconvenience. ‘caused 
you and. will be happy ‘to. answer any 


matter. (Appeal F File, Tab No. 4.) | 
3. By letter of Mar. 19, 1974 tie ies 


. peal File, Tab No. 5), Trayer ast 
-serted that Paragraph A-7 applies — 
only where correction is required at 
the. point of installation and that 
_ the transformer in this case was re- 
turned to the factory for correction 


so that it did not fall within the | 


provisions of Paragraph A-’. The 
2 parag raph i in question reads: ; 


AzT.. I ASP ection. 


--The following is added to Parasraph (b) aS 

of Clause No. 5 entitled . “Inspection” 
- Standard Form 32 (General Provisions) : basi | 
~ Tf the correction: of. the: ‘supplies - Oi! = 


equiomedt is required: at the point of.in-— 


stallation-or delivery because of non-con- 
formity with requirements of this con- 
| :* -tract, and limitations of time will not — 

_ However, there remains for conisidera- | | 


permit correction: thereof by the contrac- 


. tor, the Government. may nevertheless 
Z proceed with such necessary correction, 
- after. notice to the contractor, and charge 
to. the contractor the cost of correcting. 
the supplies or equipment. jf any correc- 
tive work is performed by the Govern-_ 


ment with its.own forces, the contractor oe 


vehicle expense, and per diem  . 
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Shall reimburse the ovemaieut for its. 


costs of labor and materials, an appro- 
priate allowance for the use of plant and 
equipment, and other expenditures which 


are directly assignable to the corrective . 


work, plus 15 percent of such costs for 
Government inspection, supervision, and 


overhead. If corrective work is performed 
by a contractor, other than the supplier, 


and is paid for by the Government upon 


a cost reimbursement basis, the contrac- . 


tor under this contract shall reimburse 


the Government for such other contrac- — 
tors costs which are directly assignable © 1ce’s - 
_ tation and Claims Division issued a 

“Certificate of Settlement” uphold- 


to the corrective work, as defined above 
for correction by Government forces, plus 
15 percent .of such cost’ for such contrac- 


tors overhead and profit, plus: 15 percent | 


of the total amount paid such’ contractor 
for Government inspection, supervision 
and overhead. If corrective work is per- 
formed by a contractor, other than the 


supplier, and is paid for by ‘the Govern: | 
ment, upon a lump sum basis, the con- 


tractor under this contract shall reim- 


. burse to the Government the lump sum. - 


so paid, plus 15 percent for Government 
inspection, supervision and overhead. 
4, On May 13, 1974 (Appeal File, 
Tab No. 6), the contracting officer 
responded with an affirmation of his 
. previous decision to’ withhold ‘the 
amount of $3, 489, 91. He did not 
. dispute Trayer’s observation that 


Paragraph A~7 does not apply in 
this instance, but: instead asserted 
that “reference to Paragraph No. 
A~T-of the Special Provisions was 


for recovery of 15 percent for Gov- 


ernment inspection, supervision and | 


overhead.” The letter. concluded 
with the statement that if Trayer 
wished to pursue the matter fur- 


ther , its request would be forwarded. 7 
to the proper authorities for a deci- | 


gion as to the propriety of paying 
ane ammount withheld. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Oe When Trayer Rene nud to ; in- 


sist on. payment of the amount. 
- withheld, by letters of June 4, 1974, — 


and Oct. A, 1974, the Government’s 

response was a ‘submission of. the 
matter by an authorized. certifying 

officer to the. General Accounting 


Office on. Dec. 18, » LTE (Appeal 


File, Tab. No. 9). : 
6. On August or, 1975, él Gans 
‘eal Accounting Office’s Transpor- 


ing the Government’s right: to with- 


hold $3,489.91. After ‘Trayer re- 
quested a, reconsideration of the set- 


tlement letter of Aug. QT, 1975, the 
case camé to the attention of GAO's | 
General Counsel, who, in his capac- 
ity as Acting Comptroller General, 

held that the matter. was. cogniza- 
ble. under the standard . disputes 


clause and was improperly for- 


warded to, and. considered by, the 
General Accounting Office. The 


matter was returned to the Depart- _ 
ment. of the Interior for ee 
~ under the disputes clause. 


7. On Feb. 4,:1976, the successor 


to the original contracting officer 
issued a finding of fact and decision, 
holding that the “costs of removal 


were chargeable to the contractor | 
under Paragraph 5(b) and the 


- amount charged—the costs of. re- 
3 moval. and reinstallation,. ‘plus 15 
percent for inspection, supervision 


and: overhead—were properly com- 


| puted. in accordance with Para- 
graph A~7. 2 (Appeal Fils’ Tab No. 
7 He 
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8. Paragraph 5 5 of the General. 


Provisions reads: 


5. IN SPHOTI ON 

(a) All supplies (which term ieoue 
-out this clause includes without limita- 
- tion raw materials, components, inter- 
mediate assemblies, and end products) 
shall be subject to inspection ‘and test by 
the Government, to the extent practicable 


at all times and places including the » 


period. of manufacture, and in any event 
prior to acceptance.. _ 3 

-(b) In case any supplies or lots of sup- 
plies are ‘defective in material or work- 


manship or otherwise not in conformity ) 


with the requirements of this contract, 
the Government shall: have the right 


either to reject them (with or without - 


instructions as to their disposition) or. to 


require their correction. Supplies or lots 


of supplies which have been rejected or 
required to be corrected shall be removed 
or, if permitted-or required by the Con- 
- tracting Officer, corrected in place by and 
at the expense of the Contractor promptly 


after notice, and: shall not thereafter be © 


_ tendered for acceptance unless the former 


rejection or requirement of correction is 


disclosed. If the Contractor fails prompt- 
ly: to remove such supplies or lots of sup- 
plies which are required to be removed, 
or promptly. to replace or correct such 


supplies or lots.of supplies, the Govern-. 


ment either (i) may by contract or other- 
wise replace or correct Such supplies and 


charge to the Contractor the cost occa- 


sioned the Government thereby, or (ii) 
may terminate this contract for default 
as provided in the clause. of this contract 
entitled “Default.” Unless the Contractor 
corrects or replaces such supplies within 
the delivery schedule, the Contracting 
Officer may require the delivery of such 
supplies at a reduction in price which is 
equitable under the circumstances. Fail- 


ure to agree to such. reduction of price 
‘shall-be a. dispute.concerning a question 
of fact within the. meaning of the ad 


of this contract entitled “Disputes. 


(e) If any inspection or test is made | 


by the Government on the premises of 


the Contractor ora subcontractor,: the 
Contractor without additional charge 
shall provide all reasonable facilities and 
assistance for the safety and convenience 
of the Government inspectors in. the per- 
formance of their duties. If Government 
inspection or test is made at a point other 
than the premises of the Contractor or a 
subcontractor, it shall be at the expense 
of the Government except as otherwise 
provided in the contract: Provided, That 
in case of rejection the Government shall 
not be liable for any reduction in value of 
samples used in connection: with such in- 
spection. or test., All inspections and tests 
by the Government shall be performed in 
such a manner as not to unduly delay the 
work. The Government reserves the right 


to charge to the Contractor any - addi-- - 


tional cost of Government inspection and 


_ test when supplies are not ready- at the — 


time such inspection and test.is requested . 
by the Contractor or when reinspection | 
or retest is necessitated by prior rejec- 
tion. Acceptance or rejection of the sup- 
plies shall-be made as promptly as prac- 
ticable after delivery, except as other- 
wise provided in this contract; but. fail- 
ure to inspect: and accept or reject sup- 
plies shall neither relieve the Contractor — 


| from responsibility for such supplies as . 


are not in. accordance with the. contract 
requirements nor. impose liability : on the | 
Government therefor.. 

(d) The inspection and test ie the 


| Government of any supplies or lots there- 


of does not relieve the Contractor from 
any responsibility regarding defects or 


other. failures. to meet the: contract. re- 


quirements which may ‘be discovered 


_ prior to acceptance. Except as otherwise 


provided i in this contract, acceptance shall 
be conclusive except — as regards latent 


- defects, fraud, or such STOSS. mistakes as 


amount to fraud. ; 
.(e) The Couteacter shall seovide and 
maintain an inspection system acceptable 
to the Government covering the supplies 
hereunder. Records ¢ of all inspection work 
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by. the Contractor shall. be kept complete 


and available to ‘the Government during 
the performance of this contract.and for 


such - longer. period as may. be eet 
s,s elsewhere in this contract. 


- 9.'Trayer duly appeiled the find- 


ing of the contracting officer to the. 


- Board. Neither party. having  re- 


quested a hearing, the matter was 


_ submitted for decision on: = record. 


"Decision 


= — the contracting officer first 
notified. Trayer. that ‘the sum of 


$3,489.91 was. being” deducted from 


the contract price to cover the cost 


of removing and reinstalling the 


| transformer, he cited only Para- 

: eraph A-7 as the basis for his ac- 
tion (Finding of Fact No. 2, above). 

- .'Trayer’s protest. that. A-7 applies 


only if correction is required at the 


| point of installation and could not 


apply here since correction was - 


_ made at the factory, brought the re- 
sponse from the contracting officer 
(Finding of Fact. No. 4, above) that 


_ reference to A~7 was for recovery of 


1B percent for inspection, supervl- 
~  sion-and overhead. The contracting 
officer did not explain how. there 


- could be a computation of 15. per-. 


| cent for indirect costs when the Gov- 
ernment had not incurred any: di- 
. rect costs for: correction at the ae 


of installation. | 


[1]. When this matter was re- 


a turned for handling under the dis- 


putes clause after bein improperly 
referred to the General Accounting 


Office, the successor to the enecal 


- contracting officer referred to Para- 
eraph 5 (b) of the inspection clause, 
as. well as Paragraph A~T, as a basis 
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For charging the disont aad ee : 
costs of emnovel and reinstallation 


to the contractor (Finding of Fact 


No. 7, above). The. inclusion of 


Paragraph 5(b) does nothing to. 
cure the error of. attemping to use res 


A-7 as a basis for charging Trayer 


with the indirect costs. An exami-| 
nation of A~7 (Finding of Fact No. 
8, above) discloses that the entire 


paragraph deals with the Govern-— 7 


ment’s rights in the event that it 
must oe a, correction of supplies | 


Or equipment at. the point of in- 
stallation or delivery, or if it must: 


pay another contractor for such cor- 


_ rection. The Board summarily finds 
that the facts of record in Trayer’s — 
case, where the transformer was re- | 


turned to the factory for correction, - 


do not fall: within the purvicr: of . 


Paragraph A-7. : 
The Government’s attempt ‘to: a 
charge Tr ayer with any of the costs 


must therefore stand or fallon the 
provisions of Paragraph 5(b) of 
the inspection clause. Such para- 
graph provides that supplies which — 

are required to be corrected shall be 


removed promptly after notice and 
if the contractor fails promptly to _ 


Femove such supplies, the Govern- 


ment may replace -or correct -such 


_ supplies and charge to the contrac- 

tor the cost occasioned the Govern: 
ment thereby Gets of F act No, as 
8, above). - 


The Board. has held ‘hd where 


there is no compliance. with. sucha. ~ 


notice requirement, .the Govern: 7 
ment cannot charge a “contractor. 
with costs of corrective-action. Rey- 
nolds Metals aes TBCA-484-8-65 


whe Sees 
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‘aly 12, “1968),: 66- t BOA. par. 


«566. The only: ‘evidence: of ‘record 


with respect to notice is contained 
in the contracting officer’s letter to 


 Trayer on May. 24, 1978, which - 


| reads: os 


“hank: vou: for your. ronal attention 


_ to the problem of the above transformer: 
failing shortly after. ‘being energized, as 


discussed: in. our ia 23. elephone con- 
versation. 

et Ky Porter Company has contacted 
a our office in Bismarck, North Dakota, and 


advised that they will pick up the trans~ 


| former and return it to their factory. for 


a repairs. (Appeal File, ‘Tab No. 3.) 
’ Paragraph 5 (b) allows Govern- 


ment. action for- which the con- 


tractor may be charged if the con-. 


tractor -fails promptly to remove 
_ the equipment. The contracting 


+ officer’s letter shows. there was no 


; failure on the. part ot Trayer to give 


- prompt attention to the removal of 
- the transformer. Only if Trayer had 


. failed to act promptly after notice 
would there be any reason to invoke 
the provisions of Paragraph 5 (b) 
with respect to Government costs 
‘caused by such failure. 


‘Thirty years ago, the Court of 


Claims decided a case remarkably 
similar to the present one. In Stand- 
ard Transformer Company V. 


 - Unéted States, 108 Ct. Cl. 214 


(1947 ), the Department of the Inte- 


rior bought four transformers, all. 


| of which failed shortly after. being 


placed in service. The contractor 


returned the transformers to its fac- 


; tory and corrected the defects. é 
i When ‘the transformers were re- 


turned and placed back in service, 


. all four operated satisfactorily. ‘The. 


Department, was not content, on : vs 
having the defects, corrected cat. the 


contractor’s’. ‘expense, ° ‘but. also at 


tempted to ‘charge the. contractor, se 
* first with cost. of: labor involved i in 

handling the transformers, a 
then with liquidated damages for 
delays in delivering the repaired 


transformers. The Court held that 


the Department was ‘entitled to. 
neither, holding ety ps - 


23D % 


sae of the ne (finding 4) _ 

“provided in part. that 
articles. are found to be defective in mat- 
_ erial. or workmanship, or otherwise not 


“In ease any 


in conformity .with the specification re- 
quirements, the Government: shall have 


the right to reject such articles, or. re-. | 


quire their.correction.” None of the itrans- 
formers was, rejected. but ‘defendant 


_ ealled upon plaintiff to correct certain 
- latent. defects. in certain. material used 


in the transformers that: developed when: | 
the transformers were. put: in use at the 
pumping: plant, .and plaintiff ‘promptly a 


corrected these defects at its own ex- — 
pense. ._In these cireumstances plaintiff 
_ did not become liable to. defendant for. 


any excess costs or liquidated damages _ 


‘under Articles 4 of the contract or Article a 
23 of the specifications. 3 


Plaintiff is entitled to recover ae 
sum of $3, 350 deducted and withheld by 
defendant from the amount otherwise 
due plaintiff under the eontract. Judg- 2 
ment will be accordingly entered. It is SO. 


| ordered. 


The inspection clause of the con-. 


tract was set forth by the Court « on 
p. 218: | 


4, Article 4 of the contract watts : 


Inspection—(a)” All material and 


workmanship shall be subject to. inspec- a | 


tion and test at all times and places and, 
when practicable, during manufacture. 


and < 
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In case any articles are found to be de- 
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fective in material or workmanship, or 


otherwise. not in conformity with the 
specification requirements, the .Gov- 


ernment shall. have the right to reject 
such. articles, or. require their correc-. 
and/or arti- 
cles requiring correction, shall be re-_ 


tion. - Rejected articles, 


moved -by and ‘at the expense of the 


contractor promptly after notice so to do. | 


If the contractor fails to promptly re- 
move such articles and to proceed prompt- 
ly with the replacement and/or: correc: 


tion thereof, the Government may, by con- . 


tract or otherwise, replace and/or correct 
such articles and charge to the contractor 
the excess cost occasioned the Govern- 


ment thereby, or the Government may 


terminate the right of the contractor to 
proceed as provided in Article 5 (or in 


the article entitled ‘Delays-Liquidated 
Daniages”, quoted in paragraph 5 of the 
Directions, if it is substituted for Article: 
5) of this. contract; the contractor and 


surety being liable for any damage to the 
same extent as provided in said Article 5 
(or in said substitute article) for termi- 
nations thereunder. we Ss 


The .. 
Article-4(a) of the Standard ‘Trans- 


former ‘contract now appear in 
Paragreph 5 CB) « of the » Trayer. 0 con- 
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tract. . A comparison of the two 

clauses shows that much of the lan- 
guage has survived more than 30 
year’s, usage in Government. con- 


tracts with no change at all, and the 


few changes that fie been made 
are not substantive insofar as the 


present appeal is concerned. 


The Board finds that the inspec- | 
tion cl ause employed:-in the Trayer 
contract 1s not sufficiently different 


from the inspection clause in Stand- 


ard Transformer to require a differ- 
ent result. Accordingly, Trayer is 
entitled to recover the sum of 


$3,489.91 deducted and withheld by 
7 the Government from the amount 


otherwise due. ‘Trayer under the 


| contract. 


C onclusion 


| Trayer S appeal i is sustained. 
G. Hagin Pacxwoony. 
“Adminisiratine ad udge. ; 


ie CONCUR: 


| Wrrazan F. MeGuaw..: 
Adminstrative J udge. -. 


. rm) - a ~ ooT. Bs 


: EFFECT OF OCTOBER -4, 
- SOLICITOR’S OPINION ‘M-36888* 
OIL AND GAS LEASES: GE 
-ERALLY—OUTER. CONTINENTAL 


GAS. LEASES 


The interpretation of. the ‘Mineral ve Me 


ing Act of 1920 set. forth in the | Oct. a 
1976 Solicitors Opinion ieee at 
compelled by the statute. 


Terms of an oil and gas iesee thoonsistent | 
with the statute are equally'as invalid as: — 


a regulation . which. ‘operates to. create. a : nee iceeer OF - Ocrosrr 4 
7 ian 


. 1976 Sourcrron’s Orrxrox M-36888 


rule out. of harmony with the statute. 


A lessee gains no rights through a lease 


which could not: be bestowed. lawfully, ; 
_ ‘since regulations or lease terms one 
sistent. with the statute are invalid. - 


7 The involuntary invalidation of a. lease 


‘term does not amount to pro tanto can- 
. cell aon of the sian 


- OIL. AND GAS. LEASES: “GENER. 
_ ALLY—OIL AND GAS LEASES: 

| ROYALTIES—OUTER CONTINEN- 
_ TAL SHELF LANDS ACT: OIL 
_ AND GAS LEASES - Sa eS 


a The Oct. 4, 1976 Solicitor’s Giniiea (M- 


| 36888), in. effect, found that the Secre- _ 


tary, by. permitting exemptions from Toy- 


alty requirements for oil and gas. used for | 


F production purposes or unavoidably lost, 


was alienating the royalty interest of the | 
United. States: on certain leases without iz 
be authority to do. SO. i | 


Court cases: indicate that i iti is in : the. Seo: . 


retary’ Ss: discretion to apply the corrected 
interpretation of. the © ‘statutes in. the 


collection. of ‘additional royalty retroac- ; 


considerations. 


“The Secretary i is limited t in the exercise of 
. this authority. only by the rule of estoppel 


_ «Not in Chrotiologtcal Order.. 


1976. SOLICITOR’S OPINION. M-36888 
March 9.1977 7 


1976 | 


GEN: 


| a ; 


| where the application: ‘of the corrected | 


interpr etation. of law: threatens to work a . 


~ serious injustice and if the public’s inter- . = 
est weuld not be unduly damaged Bye ume a 
| Spee on of estoppel. | 


‘SHELF LANDS © “ACT: OIL Boat M-36888 (Supp. 1 
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To: Jerome C. Me. Escume, De- © 

_ BEVOIS AND Liserman, 700 Suorn-. 

- wam Bupa., 806 15x St., N.W., 
-Wasiraroy, D.C. 20005 | 


OPINION. BY ACTING DEP. — 
_UTY SOLICITOR FERGUSON — 


cea ier OF. THE SOLICITOR - 
| Dear Mr. Muys: | 


This letter is written: in response 


to your letter of Jan. 12° in behalf 
of Chanslor-Western Oil and De- | 


velopment ‘Company. Action: on ~ 


- Chanslor-Western’s. appeal . from 
the a application, of NTL-4' to Chan-. 
_ slor-Western’s leases | (Sac. 019381. 
(a), 
delayed pending this reply. In the 
_ Solicitor’s Opinion of Oct. 4, 1976, 
we concluded that in the’absence of 
a specific statutory, bar, such as 


019392, 019881(b)) has been — 


in secs, 18-and 19 of the Mineral 
| Leasing Act of 1920, royalty is due 
on all production, including vented : 
; and flared gas. and oil or gas used 
for production purposes-or unavoid- 
. tively or prospectively based | on: ‘equitable ; a ably Jost. We stated, that inclusion | 
, aS of an exemption for this. purpose, — 

_. _ other than’ pursuant to secs. 18 and: 
19, in- | either a. 1 lease or Departmen- 
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tal regulation i is Coney to law and 
isa nullity. | 7 
” Ghandlor-Westarn’ s iiss Sne. 

otgsei (a) and 019381(b) ‘were 
issued pursuant to sec. 14 and Sac. 
019892 was reissued pursuant to sec. 


—Q(a) of the 1935 amendments to the 


| Mineral Leasing Act. Neither sec. 


provided for the exemption of oil or 


gas used for. production purposes or 
| unavoidably lost. from royalty re- 


quirements as in secs. 18 and 19 of © 
the Act. You seek clarification of 
the Oct. 4 Solicitor’s Opinion ‘or 


“jimitation of its application. to 


Chanslor-Western’s appeal so as to. 
preserve Chanslor -Western’s long-. 
standing exemption from payments — 
‘of royalties on oil which it uses for 
essential eas purposes ee 


the lease.” 


The intent ss jeceeele In the Oct. 4. 


Solicitor’s Opinion i is to apply the 
Solicitor’s interpretation. to all 


existing leases from the date of is- 


-suance of NTL-4, Nov. 18, 1974, for 
Mineral Leasing Act. Teakes and 


from the date of issuance of the cor-. 


responding OCS Notice, June 28, 


(1974, for OCS Lands Act. leases, 


‘Your position is that the Depart- 
ment cannot now change its inter- 


| pretation of the Mineral ia 


Act because it is a longstanding 


| contemporaneous interpretation of | 
‘the statute by the agency charged 


with its interpretation and the 
property rights of the lessee are de- 


termined by those rules in effect 


when the lease is executed. (Citing 
Union Oi Co. of California v. Mor- 
ton, 512 FB. 9d 7438, 748 (9th Cir. 
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1975), Contenental Oil Cov. US., 


184 F. 9d 802, 810 (9th Cir. 1950)). | 
First, “we will respond to your . 


argument based on. the doctrine 
of contemporaneous. construction. 
Stated simply, the doctrine of con- 


-temporaneous construction is that 


the interpretation of a statute by 
the agency charged with its adrnin- 


istration. which was contemporane- 


ous with enactment and which.is:of 
longstanding is entitled to great, if 


not controlling, weight in.construe-_ 
ing the statute. H oughton v. Payne, 


194 US. 88 (1904). However, 


ae * # it ig only where the language | 
of the statute 1s: ambiguous and.sus- 


ceptible: of two: reasonable interpre- 


tations that weight is given to the © 
‘doctrine of: contemporaneous con- 
struction.” * * * (Jd. at 99.) The 


rule of contemporaneous construc- 
tion is not an absolute rule of inter- 
pretation and will give way to an 
inquiry as to the original correct-— 
ness of such construction (Jd. at 
100). “* * * A custom of the depart- 
ment, however long continued by 
successive officers, must yield to the 


positive language of the statute. a 


©e* (Id). | 
_ The inter pretation of: the Min- | 


eral Leasing Act of 1920 set forth © 


in the Oct. 4 Solicitor’s Opinion, we 
think, is compelled by the statute. 
We do not think the particular lan-- 


guage of the statute is susceptible 
of any other reasonable interpreta- 
tion. We ‘have indicated why we 
think so in the Opinion. In Man- 
hattan General Equipment Co. v. - 


Commissioner of I meena Revenue, 


vy 6) BFFECTS OF OOT. 4, 


7 297 U. S.: ‘199, 134 (1980), the court 
i stated : 


The power oes an + adenine tegiive adier 


or. board. to: administer a. federal statute 


z and to prescribe. rules and regulations to. 
| that end is not the power to make law 
ok but the power to adopt regulations 
and to ‘carry into effect the will of Con- 


ss gress as expressed by the statute.. A reg-. 
_ . ulation: which does not do this, but oper- 


ates t to create a-rule out of. harmony with 
the statute, is a mere nullity. OR Ly — 


See also, M cDade- ve Mu orton, 
353 F.Supp. 1006, 1012 (D.D.C. 
| 1973) 5 Lynch. ve Tilden Produce 


Co., 265 U.S. 815 (1924). Terms of | 


an rie and. gas lease inconsistent 
with the statute are equally invalid. 


Onion Oil Company. of California 
ve, Mor FON, supra. In the Union Oil 


case. the court outlined the outer- 


most boundary of the Secretary’ Ss 


authority. “The Secretary, can 


alienate interests i in land belonging ; 
to ‘the. United States only within 
limits . authorized.- by - law.” The 
Oct. 4 Solicitor’s Opinion, i in effect, 
found that the Secretary, by per- 
‘imitting - exemptions from royalty 
_ requirements for oil or gas used for 
production. purposes. or -unavoid- 


ably lost, was alienating the royalty 
interest. of the United States on cer- 


tain leases without: authority to do 


SO. 


= i a a nilan case, , Atlantic Bik: | 
field Company v. Hickel, 482 F.2d 


587 (10th Cir. 1970), an adminis- 


trative determination made by the 


Acting Director of the Geological 


Survey resulting in a reduced roy- 


alty. under ‘a lease held by ARCO 
was determined by the Secretary to 
be contrary to law: ARCO was re- 
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quired to. pay. back. oily, The | 


court, | sustained . the - Secretary’ s 


view. that the original. administra- 


tive determination was: contrary to 
law, and thereby outside the scope 
of the agents’ authority. (at 592.) 


The court. held. that. “the. United 


‘States may not be estopped from 


asserting a lawful claim by the 


erroneous: or unauthorized actions 
or statements of its agents or -em- 


ployees, nor. may the rights of the 
United States. be. waived. by unau- 


thorized agents’ acts. (at 591-592.) 
~The Secretary was held to be 


: without authority to accept a lesser - 

royalty rate than that, required, un. 
der the Mineral Leasing Act pro- 
visions. The acquiescence: by ‘the | 
-Government’s agents and accept- _ 
ance of a lesser royalty for thirteen 


years were held not.to alter the ob- 


ligation of the Secretary nor were 
those circumstances held to estop the — | 


government. See also, Federal Crop 


_Lns. Corp. v. Merrill, 382 U.S. 380, _ 
384-5. (1947) ; Automobile Club o i 


Michigan v. Commissioner of Inter- 


nal Revenue, 353 U.S. 180 (1957 )5 
Utah Power and Light Co. v. Mo or- 
we 243 U.S. 889, 410 (1917). 


Tn another similar case, Dade 
v. Morton, supra at 1011, the Th- 


terior Department. Solicitor icand— 
that the past practice of determin- 


ing whether to lease land competi- 


tively or noncompetitively upon the 
basis of facts known at the time of 
filing of a lease offer was’ clearly 


erroneous and contrary. to the. or- 
dinary reading of the statute.. In 
upholding the Solicitor’s’ Opinion, 


- the court stated that an administra- 
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es tive agency is. inet estopped | ce * 
_ by its former’ ‘interpretation of a 
longstanding, 


‘statute, however 

from comecting that which it De 
ently feels to be clearly erroneous.’ 
* * * (at 1012.) The doctrine of 
equitable estoppel was held. not to 
be a bar to the Secretary’s correc- 
tion of a'mistake of law. (at 1012.) 
Then the court quoted from Penn- 
sylwania Water and Power Co, v. 
Federal Power Commision, 123 F. 
Od 155, 162 (D.C. Cir. ey the 
| following statement : 


| ; former practice, the decision on. which 


‘that practice is founded contains ‘no ele- 


ment of. estoppel or res judicata, as: the 


doctrines thereof are. applicable in’ ju- 


: : dicial proceedings. (Italics. Supplied.) 


‘The chief argument you. make in 


| | Chanslor-Western’ s behalf is that 


the language quoted .by the court 
in McDade exempts Chanslor-West- 
-ern’s leases from the applicability . 
of NTL-4 and the Oct. 4 Solicitor’s 


| ‘Opinion. You view the: issuance 
of the lease as making the lease 
terms | 


practice.” =. 
‘The quoted. language _ or aed 
in the case of Payne v. Houghton, 22 


App. D.C. 234, 249, aff'd, Houghton 


v. Payne, 194 U8. 88 (1904), At is- 


sue in that case was the govern- 


ment’s revocation of a certificate or 
license admitting. certain publica- 


tions as second class mail. 'The li- 


cense was determined ‘to have been 


_ dssued contrary:to law. The court 


upheld the government. The quoted 


language was in connection with the - 
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gy subj ect-matter finally | 
closed and settled. under the former 
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| statement : “Were an attempt, made _ 
now. to reopen the question as to 
mail matter carried under the for- 


Iner permission, and collect addi- 
tional postage, the question would 


be ‘a very different one.” It appears : 
that the language i mn question went 


to the retroactive collection.of post- 
age ‘on mail carried earlier under 


the ' certificate not to. revocation of. 


the certificate. itself, Since the court 


did not consider or rule on the ques- 


tion ‘of collection of ‘past. postage, | 


the statement in question appears as 


# # * Save in respect of : 5 Paabiec nate - dictum. In Chanslor- Western’ s case, 


ter finally closed and. settled under the - 


the Department. in effect, has de- ~ 


-clared invalid a lease term as con- 
‘trary to law. and this action | is not 
inconsistent with the action taken — 
by the government. im Payne to re- 
voke a .cortificate deemed contrary a 
to law. : 


~The: specific guiestion. before the 


Department ‘in this matter is not —~ 
‘whether. the regulations or lease 
terms are invalidated. by the cor- 
rected interpretations (since they 
are invalidated by: operation of 
Jaw) but rather whether the Secre- 


tary is required to collect additional 


‘royalty that would have been due 7 


in the past under the corrected in- 
terpretation of the Jaw. The. deci- 
sion in the Atlantic Richfield case 
upholds the Secretary’s authority to 


- collect back royalty based on correc- 


tion of an administrative. interpre- 


tation of the Mineral Leasing Act. . 


‘Yet. precedent also has been set for 
a corrected interpretation of ‘the 
law under similar circumstances to 
be applied from date of notice as in 


MaDade. See also, Franco: Western | 
Ou Cones et als 65 1. D. 42, 428 


im | _EFFECTS | oF. ocr... 4, 1976 SOLICITOR’S: OPINION M-36888 
a | | March 9, 1977 

7 (1958) ; Saturile Ve aaa. 304 KE, 2d 
944 (D.C. Cir. 1962). These cases in- 
— dicate that it is in the Secretary’ 8. 


discretion to apply the corrected in- 
tex ‘pretation retroactively or pros- 


- pectively based on equitable rege 


erations. 
The Secretary:1s iwiteds in the ex- 


ercise of this authority only by the. 


rule of estoppel where the applica- 
tion of the corrected interpretation 
of law threatens to work a serious 


‘injustice and if the public’s interest. 
* would not be unduly damaged by 
the imposition of estoppel. United . y 
“States v. Lazy FC Ranch, 481 F.2d 

_. 985, 989 (9th Cir. 19738). The Secre-. 

“ ~ tary has. determined. that the pay-. 
ment of royalty under the corrected — 
* inte rpretation will date. from the 


| : date of notice to the lessee (through 


under the lease terms. © 

You. also argue on behalf of 
-Chanslor-Western that “the: prop- 
erty rights of the lessee are deter- 


mined by those rules in effect when | 
the lease was. executed.” (Citing 


Union Oit Company, supra.) With- 
out going further into the reasons 
for this, it should be noted that the 


“ interpretation just quoted i is pecu- 
liar to, the OCS. Lands Act. ‘The 
leases we are discussing were issued _ 
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under. the AMinetal aade Act of | 


1920. In any case, a lessee gains no | 


rights through a Tease which could . 
not be bestowed lawfully, since reg- 

ulations or lease terms inconsistent 
with the Statute are invalid. Union 


Oi Company, supra at 748. With 


this regard, each of Chanslor-West- 
ern’s leases expressly incorporated 
the provisions of the Minera] Leas- — 
ing: Act of. 1920. Regardless of 


whether the lease expressly or im: 
pliedly incorporated’ the Act, the 
tuling in Continental Oil Company. 


. United States, 184 F. od 802. ne : 


| Cir., 1950). applies: 


-. The rights. of the parties are. aleter 
mined by the provisions of the leases, read, 
int he light of. the cron of the Min- 
eral Leasing A Act, ’ 


at added) ee 
a NTL). We do not think this de- | 
termination will work a serious in- 
oat justice especially since other, more . 
appropriate, relief may be obtained 
under the Mineral Leasing Act. 
where justified. ‘The Secretary is 
authorized pursuant to 30 U.S.C. 
§ 209° (1970) to reduce the royalty 
_ whenever in his judgment the lease. 
cannot successfully — be operated. 


cm oe aor) (italies: 


“ Cleatly: oe the ‘provisions of = 


the lease are in conflict with ‘the. “ 
Act, the statute must, prevail. | 


Your argument is “apparently 7 


based on: the. view expressed In | 


Standard On Company of Cali- 


- fornia ve Hickel, 317 F.Supp. 1192 . 
: (1990), a aff'd, 450 F.2d 493 (9th Cir. 


971) that the Government’s rights 


: and obligations under.a lease as the © 
lessor of "public lands are subject to 


the same rulés of contract construc- 
tion, as are: applicable to contracts 
between private parties. Thus, you 


argue that invalidation of Chanslor- 
-Western’s lease terms providing for 


certain exemptions: from payment 
of royalty amounts to unauthorized 
administrative cancellation’ — of 
leases, similar to.a.breach of con- 


tract. But Standard Owl dealth with — : 


the construction of contract, provi- ic 
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sions | which fall within the ae 


tionary authority of ‘the Secretary. 
At issue in this case are’ contract 
provisions: which the’ Solicitor ¢on- 
‘eludes the Secretary could net wale 
_ idly approve since they are contrary 
to the law establishing the authority 


: tmder which the leases were ‘issued. | 


We would’ likely concur in your ar- 
gument: based on — ‘Truck- 
ing” Assns., Ino. 7 Frisco 


 Fransportation Co., ve TS: 183, 
146 (1948), ‘Alabama Power Co. v. 


Federal Power Commission, 482 


F.2d 1208, 1212-16 (5th Cir. 1973). 
and United States v. Seatrain Lines, — 


Ine, 829 U.S. 424 (1947), where 
an administrative agency exer- 


| cised its discretionary authority 
—. to change the terms of certain is- 
adoption 


sued licenses through 
of a different, preferable:, policy, 


if. that. were the case here. But 
the cases you cite are distinguished af 
from this particular case by the fact:. 
that in this case. the statute is. 


_-yiewed by. the Department as com- 
pelling the conclusion reached in 
the. Oct. 4 Solicitor’s Opinion. 
Hence, the involuntary invalidation 
of a lease term does not amount-to 
ad tonto cancellation of the Jease. 

In conclusion, the Oct.'4, Sotéei- 
tor’s Opinion is properly applicable 
to all leaseg issued pursuant to the 


Mineral Leasing Act of 1920 and: 
the ‘OCS Lands Act. The Secre- 


tary’s decision to require payment 
of royalty in accordance with. that 


Opinion from the date of issnance 


of notices to the lessees and not to 
require back payment of royalty 
was based upon equitable consider- 
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fee within the lawful exercise >of | ; 


his discretion. ~ 


We hope this letter has clarified a 


‘number of points made in the Oct.4 
Opinion: | which — a ou 


Solicitors 
questioned, — 


ae ori yours, _ 


-EREDEBIOR -N.- Frrevson, Z | 
| oe —— Solicitor. 


AMES W.. CANON, ‘ET AL, 
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1. Alaska Native ‘Claims Settlement 


Act: Generally—Oil aud: Gas’ Leases: 


Lands Subject to— Withdrawals and — 
Reservations: ; Generally | | 
Lands withdrawn for the. protection ‘of 


Alaska. Natives’ selection rights are not 
available for: oil. and | gas Teasing under - 


_ the Mineral Leasing Act: 48 TU. 8. C. $2 1621 


{i)° (1970). 


2. Alaska. ‘Native Claims ‘Settlement | 
Act: Generally—Applications and En- - 
tries: Valid Existing Rights—Oil and. 
Gas Leases: Applications: Filing — 


A “pending ‘noncompstitive oil and gas 


lease offer is not a valid existing right 


protected by the Savings clause in the 
Alaska Native Claims Settlement Act. 


3. Applications and Entries: Valid 
Existing Rights—Oil and Gas Leasés:: 
Applications: Drawings—Oil and Gas 
Leases: Discretion to Lease . ; 
Neither the. filing of':an- overdheoounter 


oil and. gas lease offer; nor the holding of. 
a drawing of simultaneously filed offers 


to determine the first qualified’ offeror, _ 


creates any right toa lease or any prop- 
erty rights in the offeror that diminish 
the Secretary’s discretion whether or not. 


+. EFFECTS OF. OCT.: 4,. 


to. issue. a _noncompeittive: ‘oil and gas 


yy lease on. a given tract. 


| 4, “Oil and Gas Leases, Discretion to 
_ Lease—Oil- and Gas Leases: Rentals 


An. oil and gas lease is. not ‘iseued until it 


is signed by the authorized. officer ; the 
acceptance of first year’ S. rental in ad- 


vance, as required by regulation does not 


er eate a lease contract. Until lease issu- 
 anee, the Secretary retains his discretion 
7 to lease or not to lease: a eee tract. = 


_ OPINION BY SEORETARY OF 


TH WL NTERI OR. ANDR U S. 


OFFI CE OF THE SE ORETARY | 


_DECISION—OFFERS | 
REJECTED. 


' The Aacien State Office, Bureau | 


of Land Management, has. com- 
pleted adjudication of decisions to 


issue conveyance of the subsurface _ 
“of Jands, described in federal regis- 
. ter notices to be published, to Arctic 
Slope Regional Corporation under 
the provisions of the Alaska Native. 


Claims Settlement, Act ( ANCSA), 
43 U.S.C. § 1601 e¢ seg. (1970). The 
notices of decisions to issue convey- 
ance state our intent to convey un- 
der the provisions of sec. 14(e) and 


(f) of ANCSA, 43 U.S.C. § 1618 


— (se) and (f). (1970), and 48 CFR 

Subpart 2652, to Arctic Slope the 
subsurface estate of lands selected, 
and to which Arctic Slope i is found 
to. be | entitled under sec. 12 of 
ANOSA, 43 USC. $1611 (1970), 
and 43 CFR 2652.3. 

..In conjunction with the ene 
| fon of the notices of decisions ‘to 

issue conveyance,.I am issuing this 
decision rejecting the noncompeti- 
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tive oil and gas lease offers filed for 


the lands to'be conveyed, ‘The oil 
and gas isase offerors involved are 
listed j in the Appendix to this deci- —_ 
sion. | 


I ‘aie this action under. the au 
thority of sec. 17 of the Mineral 


- Leasing Act of 1920, 30 U.S.C. § 226 
(1970), 
“Mannal 1.9. I take this action in 
furtherance of the policy. estab- 
lished by my predecessor in the 
decision In Re Aretie Slope/ West- 


and 200° ‘Departmental 


ern, et dl., ANCAB No, RLS 76-11 


— (AY- (MM) (Nov. 24, 1976). For 
the benefit of those not parties to 


that appeal, I reiterate the back-_ 
ground to these cases, the policy 
being apphed, and the basis for this 
policy. | 


Ts ‘BACKGROUND TO THE CASE 


The lands in question are on the 
“North Slope” of the Brooks Range 
in northern Alaska. During | and 
after World War II, all public 
lands in northern Ala ha were with- 
drawn from all forms of entry and 
digposal. Public Land Order No. 82, 


$ FR 1599 (Jan. 93, 1948). As the — 


military demands for the land dim- 
inished and the private sector’s re- 
quests for permission to explore the ~ 


area for oil and gas increased, 
| PL. O. No. 82 was revoked and a 


system: for opening the land to leas- 


ing under the Mineral Leasing Act 


established. P.L.O. No. 1621, 23. EF R 
2637 (Apr. 18, 1958), P.L.0. No. 
3521, 30 FR 271 (Jan. 5,1965). | 

nese: orders. opened the land to 
the filing of noncompetitive oil and 
gas lease offers upon the completion 
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of protraction ‘map- leasing dia: 


| i‘: grams and opening orders notifying. 
the public that leasing blocks had_ 


- - been | established ade that. offers 


would be received on those blocks. | 
_ These openings commenced in Jan. 
1965, beginning with the north-cen- 


tral portion. of the North Slope, 


} cand continued through ° the Notice 
that offers could be filed for Jand in. 


~ the western Arctic embraced i in these 
| off ers, : 


1966.) 


‘The opening orders provided that 


3 offers filed before a certain date 


~ would be regarded as having been 


~ simultaneously filed. When more 
: than one offer ‘was filed for a tract, 


a drawing was held to establish the 


| first qualified offeror if a lease were 


to issue. Those tracts for which no 


offers were filed during the period | 
2 ‘specified i in the opening order then 


were subject to over-the-counter of- 


| ; fer filings, Under. this system, pub: 


~ lie land. on the North Slope not 
= otherwise withdrawn was available 
for the filing of noncompetitive 


7 lease offers ee 1)-by simultane- 
ous filings under an opening’ order, | 


or 2) by over-the-counter filings. | 
During this” ‘period various Na- 

tive groups ‘filed. protests against 

lease j issuance in the Fairbanks Dis- 


_ trict’ and Land Office, BLM. In 
response to the protests, the Depart- . 


ment issued a ‘press release Nov. 28, 
1966, manifesting its intention to 
hold the drawing noticed by the 


7 _ opening order of Sept. 23, 1966, but. 


~ not to issue any leases on the first: 
drawn offers until the Native pro- 


7 tests were resolved. On Nov. 30, 


: 1966, the eee: posted a, Sa 
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L FR 12875 (Sept. 28, ; 
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lic notice to the same octet On Dee. a 
1, 1966, the Secretary signed a Fed- 
oval Registes notice confirming this - | 
‘policy. 31 FR 15494 (Dec. 8, 1966); eee: 
. The drawing at issue in some of the 
cases here was held, pursuant to this Co 4 


policy, on Dee. 20, 1966, and | “no | 
leases have been ined. : is 


Over-the-counter offers continued Page 
to be filed for lands on which no of- 
fers were received. i in the drawings. Le 
In mid-1968, Atlantic Richfield’ Co. 
announced its discovery of oil at 


Prudhoe Bay on lands leased by the 


State of Alaska. The announcement _ 


generated immense interest; in the 


next half year over 20,000: honcom- —_ is 


petitive oil and ‘gas lease offers were. 


filed in Alaskan BLM offices, in- 


cluding offers which covered prac-_ 


tically-all potentially available land - . 


on the North Slope. 


The Department responded b by; oe ae 


suing protective withdrawals, in- _ 


cluding P.L.O. No. 4582, 34.FR 
1025 (1969),: which were ‘designed _ 

_to.maintain the public land status _ 
pending legislation for the resolu-. - 


tion of Alaska Natives’ land claims. _ 
Subsequently, secs. (a) QO), (a) 
(2) and (b)(3) of ANCSA, 48 
U.S.C. § 1610 (1970), and Secre-- 
tarial withdrawals under the au-- 
thority. of see. 11 (a) (3): of ANCSA, 
43 U.8.0. § 1610(a) (3) (1970), a 
pressly prevented lease issuance. — 
In response to the intense interest 
of the offerors in maintaining their 
first qualified status in case the 
lands were not conveyed’ under 


ANCSA, the Department. did not . 7 
reject all such pending applications oe 
wholesale. Rather it suspended ac- . — 


ticn on them until the ae selection 7 . 


- the | 
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a en ‘qishted. the. | ‘Natives by. 
ANCSA were exercised, and’ it 
could be determined what land’ was 
- still public land subject. to leasing. 


“TR, ‘THE DEPARTMENT’ "S POLICY; Pe 


- ; ; Thi is the policy of the Department | 
“of the Interior to. expedite convey-— 
ances under ANOSA by rejecting 


_ pending noncompetitive oil and gas 


- lease offers which conflict, in whole 
or in part, with conveyances’ under 
“ANCSA at the time the lands to be 


conveyed are definitely identified. 


.. * This: policy is reached. upon consid- : 


eration of the following. 


| ie (a) It is the’ Department’s S 
~ view that sec. 22;(4). of ANCSA, 43° 


U.S.C. § 1621(i) (1970), does not 


authorize the issuance of mineral | 
| leases. under the Mineral: ‘Leasing | 


Act on lands to be conveyed. under 


ANCSA. This section. states that. 
authority to. 
“orant leases” is not to be. impaired 7 
‘on lands withdrawn for the protec- 


“Dep artment’s 


‘tion of Native. selection rights. In 


ton the statute itself, however, secs, i 
(a) (1), 

— ANCSA, 43 U.S.C: 88 1610 (a), (1), 7 

“(a) (2), and 1615 (a) - (1970), ex- 

_pressly withdraw lands from min- 


11(a) (2); and. 16(a) of 


eral leasing» under ‘the Mineral 
. Leasing: Act. Hb conclude that Con- 


gress did: not. intend ‘to. authorize 
. leasing under the Mineral Leasing | 
Act in sec. 92,(i) ‘of ANCSA, 43, 


‘U.S.C. $1621 (i). (1970). The legis- 


lative history of ANCSA corrobo- 

rates this conclusion. i. Rept. 92— 
46, 92d Cong., 1st. Segs. (1972) at 

45-46. Congress felt that leasing 
under the. Miner al Leasing. Act 


would be camer" with the pur | 


poses of ANCSA, and did not in- 


tend. to include the authority. to 
issue leases under the Mineral Leas- 


ing “Act 3 in sec. 22.4) of ANCSA. < 
With the decision to issue convey- 


tty e gg. 


_ ance, the pending offers are within | 
the rule that an application may 


not be held pending availability of - | 


the land when. approval/of the ap- 
plication is prevented by a valid 


selection of record. 43 CER 2091. 1 
(). 
“by I ‘Even. af ANCSA” ‘aia not - 
preclude. lease issuance, this policy ) 


would be established in the exercise 
_ of the discretion in section 17 of the | 
Mineral Leasing Act, 30 U.S.C. 
§ 226 (1970). I would not how exer- _ 
cise. this discretion. by amending the 


existing | withdrawals from min-_ 
eral leasing in order to lease in 


these cases. Issuance of leases on the 

pending — 
Congressional policy. by denying 
“Alaska Native corporations the full | 
benefit of the resources in the lands. 
_ which Congress intended to be con- 


offers would | frustrate 2. 


veyed to them. H. Rept. 99-523, 99d 


Cong., 1st Sess. (1971) at 5. 


(ce). Even if .the. Department. is : 


not barred..from issuing mineral. — 
leases, issuance of. leases on. the . 

pending. offers at. this. juncture. . 
would nullify the years of policy 


decision and withdrawals prevent- 


ing ‘lease issuance in order to pro-— 


tect. the rights of Alaska Natives. a 
(d) The oil and gas lease offer- _ 


ors. have been. granted protection = 
commensurate with the nature of — 
their interest as first qualified offer- : 


ors by the Department’s suspension 
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of their offers, In light of the dis-_ 


cussion of the nature of the offerors’ 
interest below, the Department has 
safeguarded ie offerors’ status as 
first “qualified applicants during the 


intervening years of title uncertain- 


ty. The offerors are not due greater 


deference because the Department | 


suspended, rather than. rejected, 
their applications during the period 
of the withdrawals in aid of legis- 
lation, and after. Congress resolved 
the Native protests by extinguish- 
ing aboriginal title and all claims 

of aboriginal title in ANCSA. The 
suspension. policy has jointly ; served 
the interests of the Alaska Natives 
by . allowing the Department | to 


meet fully their rights under 


ANOSA, and the interests of those 
first-qualified | applicants. ~ whose 
lease offers cover lands not selected. 
This statement is not. intended, 

| however, to imply that the Depart- 
ment will exercise or. has. exercised 

its discretion to lease lands not con- 
veyed. | | 


pas ‘BASIS FOR THE POLICY—RIGHTS 
OF THY OFFERORS - 


The offerors 3 in this case are all 


, (except one) the first qualified of- 
| ferors for noncompetitive oil and 
gas leases under the provisions of 
section 17 of the Mineral Leasing 

Act of 1920, 30 U.S.C. § 226 (1970). 

Edward F. ‘Coiley’ s offer F-5342 is 
apparently second qualified after 
W. J. Nicolini’s offer F-4963 for 

Block ’8, ar, 8S., kh. 3 W., UM. 

One group of offerors had its 
“first qualified” status determined 
in the Dec. 1966 drawing described 
above, under the provisions for 
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simiultancously filed noncompeti- 
tive oil and gas lease offers set, out 


in 43 CFR Subpart 3123 (1966), _ 


now 43 CFR Subpart 3112, and the 
relevant opening order. The second. 
group of offerors is first qualified 


by virtue of. first-filed over-the- 
counter noncompetitive oil and gas. 
lease offers. Their rights are gov- 


erned by sec. 17 of the Mineral — 
Leasing Act. of 1920, 30. US. C.. 


§ 926 (1970). 


See. 17. provides nat the Secre- 
tary. “may” issue. noncompetitive : 
oil and gas leases on lands not 
within any known geological struc- 


ture of a producing oil or gas field 
to the first qualified applicant there- 


for. In Udall v. Tallman, 380 U. 8.1, 
4 (1965), the Supreme Court stated, 


“Although [the Mineral Leasing] 
Act directed that if a lease was is- 
sued on. such a tract,.it had to. be 


issued to the first. qualified appli- 


cant, it left the Secretary discretion 


to refuse to.issue any lease at all on 
given: tract.” See also Pease v. 


Vaal, 332 F.2d 62 (9th Cir. 1964) ; 


Hatley v. Seaton, 981 F.2d 620, 623- 
26 (D.C. Cir. 1960). | 
[2] In Schraier v. Hickel, 419 FE. 


2d 663, 667 (D.C. Cir. 4969), the 


Circuit Court of Appeals applied 
Tallman and characterized a non- 


competitive oil and gas lease offer as 
a “proposal” which “does not rise to 


the level of ‘claim’ or ‘right? within 


_ the savings clause of the , Statehood | 
Act where there has been no such 
determination to lease.” The savings 


clause of sec. 6(b) of the Alaska 
Statehood Act, 72 Stat. 339, 48° 


U.S.C. note preceding § 21 (1970), 


makes the State’s grant subject to 
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“any valid ay claim, location, 
or entry * * *, This is even. more 


protective. of outstanding interests _ 


than the savings clause of ANCSA. 
Sec. 14(g) of ANCSA, 43 U.S.C. 
§ 1618(g) (1970), makes all convey- 
ances “subject..to valid existing 
rights.” We. believe there is no dis- 
tinction between the Statehood Act 
and ANOSA relevant in resolving 
the conflict between either of the 
statutory grants and pending non- 

a oil and gas lease offers. 


By In Aegeld Vv. Mu i 529° Kk 


Qd 1101, 1105 (9th Cir. 1976), the 


Circuit Court of Appeals reaffirmed. 


the- conclusion that a noncompeti- 


tive oil and gas: lease’ offeror has no 


right to a lease, and no. property 
interest in his offer. ‘Although the 


Court in Arnold concluded. that the | 
Secretary had erroneously deter- . 
mined that the lands -in- question - 
were not. subject. to leasing, the. 
Court rejected the contention that: 


it. could, order lease issuance.. 

The Secretary’ S discretion in non- 
re oil and gas leasing, and 
- the limited nature of a noncompeti- 

_ tive lease offer, have been confirmed 
in Burglin v. M orton, 527 F.2d 486 
(9th Cir. 1976) ;. Duesing v. Udall, 
350. F.2d 748, 750-51 (D.C: Cir. 

1965) ; owe v..Alepone,. Civil No. 
 T5-1152 (D.D.C., July 29, 1976); 
Burglin v. Secretary of the Interior, 


Civil No. A75-232 cp: Alaska, Dee. 7 


29, 1976). | 
- This law applies to ne simulta- 


neously filed, first-drawn offers.as © 


well’ as the first-filed, over-the- 
counter offers. Schraier v. Hickel, 


supra, also dealt with nce filed in 
a simultaneous drawing. The Cir- 


cuit Court of Apgeale (i: at. coy) . 
stated : 


** * Nor can it be successfully 6 asserted 
that the Secretary exercises his discretion 
whether or not to lease when, he gives 
notice for filing and processing applica- 
tions. * * * Similarly the Secretary does 
not lose his ultimate authority - because 
the Departmental officials assumed that | 
appellant would be awarded a lease if he 
were found to ‘qualify in all respects 
under pending regulation. 


_ Nor was any deviation from these 
cases generated. by the terms of the 


notice For the drawing in question. 7 
No contract was created by the re- 


quire ‘ement. that first- -year’s rental be 
submitted with the offer, and that 


rental would. be earned when ‘the 


offer was first drawn. The Notice i in 
question stated that if an offer was 


rejected, “the advance rental will a 
be returned” to the offeror. EB G-5,30 
FR 11697. (Sept. 11, 1965) ; 31 FR 


AVAL (Mar. 19, 1966). The change in 


policy from, earlier drawings, « EGey 


30 FR 898 (Je an. 28, 1965), was de- 


signed to prevent ‘the obstructive 
practice of withdrawal of first- | 


drawn offers prior. to lease execu- 


tion. It was not designed to, nor did 
‘it in effect, make the drawing an ac- 
: coptance of the offer, or. constitute 


a waiver ofthe Secretary’ s: discre- 
tion and -a commitment to lease to 
the first- drawn offeror. : 
[4]. The regulation, governing 
noncompetitive lease issuance at the 
time of the drawing in question, 43 
CFR 3123.5 (b) (1966), provided, 


“The United States. will indicate its. 
acceptance of the’ lease offer, in 


(182 


_ wiiGls or.in part, and the: issuance sot 
_ the lease by the signature of the. ap- 
| propriate officer thereof | in the: space — 
provided.” The United States exe- 
— cuted no offer in this case. The Sec- 
retary may not ignore his own reg- 
ulations. cKay v. | Wahlenmaier, 


226 F.2d 35, 48 (D. C. Cir. 1955), No 
lease contract was entered into in the 


drawing. Aiter the drawing 1n ques- . 


tion, the Secretary retained the au- 
thority to reject the offers: in re- 


2 _ sponse to the Native protests and 


refund the first. year’s rentals, but 


- did not do so in response to pressure. 
| from the lease applicants that they 
be allowed to retain their priority. 


The expectation 1 that leases would 
issue to the first qualified offeror in 
these cases as a matter of course, 


after the December 90, 1966 draw- 


ing, does not render Sehraier and 


__ the other éase law inapplicable. The 
' Department’s authority: and discre-_ i 
tion to lease or not to lease must be _ 

_ judged as of the time of lease exe- 
- cution, rather than the date the offer 7 


was filed or drawing notice was 


| posted. Ey 9: .. Hannifin v. Morton, — 
444 F2d 200 (10th Cir. 1971); 
Wann v. Tokes, 92 F.2d 215, 217 | 


(DC. Cir. 1937). 


Those applicants who hold over- 


the-counter lease offers cannot avail 


themselves of the argument that the — 


provision of the drawing notice re- 


garding first year’s rental created a 


~ contract. The over- -the- counter leas- 


- ‘ing regulations at that time clearly 
documented that an offer does not 


become a lease until executed by the 


appropriate officer, 43 CFR 3123.5 — 
“(b) (1966), and an offer may be 
| ‘withdrawn without prejudice prior 
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| _ jensen issuance, 43 CFR 3128. 5 a 2) 
(1966). : 


‘Neither’ set’ of applica. ie | 
greater rights on account of the de- - 


lay entailed by the. suspension. Me- |: 
Dade v. “Morton, 353 F. Supp. 1006 
(DDC. 1978), aff'd, 494 F.2d 1156 - 

| (D.C O: Cir: 1974). The noncompeti- 


Live 6il and gas leasing regulations 


did ‘not. compel | action on a lease » - 
~ offer within any particular time. 43 
CFR 3123.5 (b) (1966). The “land . 


freeze” violated no rights of the 
offerors in‘this case. I reiterate: the 
conclusion of in fe Arctic Slope/ 
Western, supra, ‘that formal with-. 
drawal action under E.O. No. 10355, | 


17 FR 4831 (1952), was not re- — 


quired to suspend action on these 


offers. The Executive Order states, 


talt orders issued by the Secre- 
lary of the Interior under author- 


ity of this order shall be designated 
‘as public land orders and shall be 

‘submitted * * * for filing and for 
_ publication in the federal register.” _ 
Udall v. Taliman, supra, does not 


imply or hold that the Secretary’s 


discretion not. to lease under sec. 226 


can only be exercised by public Jand _ | 


order ; it is silent on the question. 


“In my opinion, the Secretary’s 


‘discretion not to lease under sec. 17 
of the Mineral Leasing Act may be 
exercised without formal with- 
| drawal. action when the public i in- 
ter est so dictates. The “land freeze” ae 
was a proper exercise of discretion — 
under sec. 17. The claims of Indian 
and aboriginal title did not divest 
the Department of its authority to. — 


issue mineral leases; the Depart- | 


‘ment had the same authority to — 
“Issue mineral leases after the Native 
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| Coe were , filed as before: ‘The | 


-. existence of the authority, however, | | 
~~ does not mandate lease 1 issuance, . AS 
Udall. v. Tallman, supra, “made | 


clear. The policy decision not’ to 
igstie . leases and to maintain the 


stitus of the public lands: involved. 

here. owhile the. question of } Native 
rights was considered. was, to para-_ 
| phrase Burglinv. Morton, supra, at. 
: 489, ‘an exercise of diser etion, not an 

abuse, of discretion. ‘See Ge v. 


| U j ‘dal, Supra 


IW: “BASIS FOR THE ‘POLICY—TO- 
Lee “EXPEDITE CONVEYANCES | 


This decision will-obvi ate the. ie 


lay attendant on exhaustion of the 


appeal remedies in the Department. 
Tn. -accordance with the. policy 
stated, above, oil and gas leases will 
not, be issued as a consequence of ad- 


ministrative appeals; the offers are. 


he reby rejected. In addition, i in the 
cases to which this decision applies, 


| the oil and gas lease offerors, assert 
An intérest which is not. a, “property 


interest In land,” McTiernan. v. 
Franklin, 508 F. 2d 885, 888 (10th 
Ch . 1975) 5. Schraier ov Hickel, 
— supra; Duesing ve “Udall, supres 


oat 750-B1; frowe v. Kleppe, supra. 
gas lease - offeror » 
‘thus ‘does not have standing under 


An. oil 


anid 


43° CFR, 4.902 to appeal to the ‘Alas- 


ka Native Claims Appeal Board 
_ (ANCAB) a BLM decision to issue 


conveyance. This decision will avoid 


delay: and expense to both the 


offerors aud the Natives in the De- 


-partment’s appeal process, time and 
_ ‘expense which the policy stated in — 
oe this. decision a unneesty 
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“This decision will avoid the offer: a 


ors’ attempts to irivoke the jurisdic: 


tion of the Interior Board of ‘Land | 


| Appeals by. appealing the rejection 
_ of the’ oil and gas lease offerssep- 
ar ately from the appeal of the deci- = 
sions: to’ 


‘isstie ‘conveyance.’ 
Board’ of Land Appeals (IBLA), | 


has such appeal authority in the _ 
| regular: oil’ and gas lease’ offer case, — 


43 CFR:4.i(3). Since Aug; 6, 1975, — 


however, appeals in natters. relat- 
ing’ to land selection arising under 
. [ANCSA]” lie with ANCAB:43 _ 
CFR 4.1(5), 40 FR 83172 (1975). 
This: decision will obviate the con- 
fusion’ and : délay.. of multiple ap- . 


peals, determinations. of .jurisdic- 


_ tion under. this: regulation, and case _ 
transfers under 43 CFR 4.901(c).... 


Fhe Department's. na ee ae 
remedies afford | administrative due | 


process. to those who hold or assert 


property interests. Bypassing these 
remedies will not. violate any pro- 
cedura] due process rights of the of- 
ferors. As discussed:above, oil and 


gas lease offerors, whether before 


ANCAB or IBLA, have no prop- 
erty _ interest which invokes the 
hearing requirements of due proc- 


ess, and ‘which would. require .the | 


application of. the Department’s 7 
hearing regulations, e. g-, 43. CFR 


4 420-452. Compare Burglinv. Mor- <. 
ton, supra at 488, with Pence Ve; 
“Kleppe, 529 Fod. 185 (9th Cir. 
1976). In addition, in this case I 
find no factual dispute: which would — 
alter ‘the outcome of the. cases, SO. 
that the appeals boards’ discretion- 


ary authority to.order hearings j in ; 


cases: containing factual disputes ag 


“The . 
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will not be necessary. 48 CFR 4, 4153 
48 CFR 4. 911 (c)... 


- This decision constitutes the final 


action of the Department of the In- 


terior in these cases. The. advance 
rentals which accompanied the ap- 


plications will be refunded pursu- 


ant to the i issuance of this decision. | 


‘Therefore, pursuant to the author- 
ity granted the Secretary by.section 


17 of the Mineral Leasing Act, 30 


U.S.C. § 226 (1970), and 200 De- 


partmental Manual 1.9, thenoncom- | 


petitive oil and gas lease offers 
listed in the Appendix, p 
cause they conflict in whole or in 


part with the lands described in the — 


notices of decisions to‘issue convey- 


ance to Arctic Slope Regional Cor- . 


poration (F-19148-11, ~17,-18, -19, 


~20, 21, -22, and ~34, and F-033698 _ 


through F_0337 05, F-~033707, F- 
033708, F-14922-A, and F-14922- 


a A2), are hereby rejected, 


“Crcm D. ‘Anpavs,, 


| Seoretary of the Interior. ; 
APPENDIX | 

OFFER 
a SERIAL — 
OFFEROR _ NUMBER 
Amerada Hess = Corp. F-43856 
- F-48365 
_. ,-, F-48%3 

 *F4379 

_-F-4380 

M. E. Buster Anderson. - F-4857 
| _-F-4856 

Marvin J. Andresen, F4765 
Guy M. Whitney, | 


Richard E. Church’ 
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OFFER 
_ | SERIAL © 
OFFEROR NUMBER : 
Alan J. Antweil F-876 
ara R899. 
‘F-1205 
 ~‘F-1208 
F-1209 
| — *F-1210 
ae rs Cte 
Mary Frances Antweil § F-29633 
ree gee F207 
| F-2073 
_  *F4950 
BE. M. Arndt 538381 
Tola Call Ff-4854. 
Tola Call, 7 
: LaRaine Riddick F-48583 
James W. Canon 7211 
| a —*F-7219 
F-72138 
F-7228 
H~7229 
| «F-17930 
| R931 
| ae ames W. rer -  F-6954 
Don Chandler  ~F4663 
Ethyl D. Clasby,  -*F-9074 
_ Charles J. Clasby #3 
Edgar M. Clausen | F-9049 
Anna M. Coiley  ~F-5348 
F-53850 
Edward F. Coiley . F-5341 
oe oy. | F-53842 
Lloyd A. Burgess § F4660 
Donald Burnett F-46094. 
Donald: Burnett,  H-4868 
- Richard Burnett = | 
— W. Burnett —  F-5008 
| Ds wae F-5009 
—  -F~5010 
 -F-5011 


F-50192 — 
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OFFER | OFFER 
Loe. 7 SERIAL | SERIAL 
OFFEROR NUMBER OF FEROR | NUMBER 
 ~F~4846— Estate of Mary Ball | 


W. Burnett 


| . SY 48 F-4847 Connelly, Wilbur T. 
W. Burnett, 7 F~1022 Connelly, Administrator F-5951 | 
_ Denald Burnett, — | | -  F-5954 
Wally Burnett. * dk pee, ot hae Ge F-59577 — 
C.. Freericks, F-6472 ilans A. Fischer | F-5199 
C. Burglin F-6476 B.P. Fleming F-53848 
_ | F-6477 = Troy A. Klingel —F-1664 
| F-6478 Sophie D. Krize | F-5200 
Future, Inc. F-8977 Charles W. Lafferty, es F-7511 
| | F-80984 | Denny G.Breaid, = -F~-7512 
F-8986 . Ray D. Kohler ~ “2 = 
‘F-68305 Lee Linck © F-10283 
F-68306 ; .. F-10924 
F-6307 James J.McNamee Ss F-70099 
- *F-6308° 7 7098 
F-63809 » | F-71095 — 
F-6310 Frances M. Mactindale, F-7183 © 
F-6311 -Yolana Rocker, a 
. F-6312 — Stella Marshall — tg 
F-6313 FrancesM. Martindale,  F~7184 
F-6314  KennethJ.Gain © 
~  R-6315 Frances M. Martindale, | F-7185 7 
. .F-6316 © Kenneth J:Gain,  .--- 
oF 6318 “Ruth I. Niemeyer 
F-6319 Mrs. Mildred C. Miller F-4869 
 F-6320 Kenneth Jay Gain ~ F-77179 
F-63210 2: fn 7" 7180 
a | F_6322 a faye oR 7781 - 
Estate of Mary Ball © ¥F-6025 GS. Giovanelli _ F-5330_ 
Connelly, Wilbur T. © = ~~‘ J.H Gronmark F-5340 
Connelly, Administrator F-6026 F. Bruce Haldeman  *F-4852 
ve | 6028 «Lowell Hanson — F-7084 
. F-6029 = ¢/o C. J. Newlin © F-7085 
.. F-60380 0. oF BR7086 
F-59520 —* F-7091, 
_. F-5955 RB. C. Hoefle F-22977 
 .. + - F-50956 Owen Jennings — F-1017 
6022 | 
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OFFER OFFER 


SERIAL 


a SERIAL 
OFFEROR 
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_ NUMBER coe 


oe Biba G. Kennedy, 


Julian C. Rice, — 


= August ALS ohnsoen. | 

7 ‘August ‘A. Johnson, | 

- “Patricia Y. Novosel — 
ie T. Johnston 


oe O Trans- Northern Re- 
_ sources, Tne. 


e . | ‘Schio" Petroleum Co. 
- Mobil Oil Rss 


W. J. Nicolini re 
Adam: Polyniaszek — 


Lloyd Hoppner 
John T. Rowlett, © 

: c/o Trans-Northern Re- 
sources, Inc...) 


: Walter. Sezudlo, ‘ o a ane 


—- Dolores J. Sezudlo 
| ‘William D: Sexton, - 
- ¢/o First National: Bank 
of F airbanks 
Bs D. iL Simasko « 


ei Marian E. Simpanen 
Marion 8. Weeks © 


NUMBER | : 
“ “9144 
aoe ene vie 


F-99620 bk 
Ww. G. See as 

John Butrovich, Ji 
Ten Oil we 


—. ~F-8108 
F-83109 
- F.3110_ 
| : 3 Ean alee eS 
is E31 | 
F998 
os ¥F-311 
OR 312! 
. . F-49638 
F-17449 
F-68352. 


ae 
FR Lagso 


-F-4860 


ae E4861 : 
Se ae eee Foz ieee 
oe = 


fo 8 RL bi99 


RLS) clgmlgggg 6: | 
, ‘Walter P. Wigger 3% 


 F6294 


ON. Merrill Wien | 
Donald G. Stevens 


4 Betty Stewart - | | 
Robert F. Stroecker — 


F582 


«F-71096 | 
‘F-8969 


WwW. G. Stroecker_ de 


Le K. Virgin, 


Estelle Wolt 
7 Patricia Y. Noval: 


Dan Ramros 


--F9061. Mark Ringstad, 


F193. 
Jor. TR 580 | 
 RS58t 


Temy, D. “Tila, mm 


Union Oil Co. 6 a 


California 


; William va Alen ra 


paseo | ore ames SA Vaddevecla. | 


M. T. Van Dyke | 


eee ee, a 


‘Vernon Forbes, 
Wilbur Walker | 


-Biguid Wold 


John H. Hummel - 


Elmer Price — 


| Nils Braastad — 
Charles Greer 


William. N. Allen Tit - 


Kenneth L. Rankin 
Mary Frances — 


-Antweil 


a:  _-F-6296 fe.de- 
“F-63801 
_-F-6304 

<i “F-98974 — 
7 ou F-8942 


F-89929 
eae _ 
 F-8997 
F-8998 
F-90138 

_-F-9015 


F-297 


_ F-299 
“F-33887 
F-38335 
| *F-7208 
F-77209 
F869 

F-58384 
F-58908 
. F204 
ae  -F-5206° 

~ F-62200 
a F-6221 | a 
. F-62292 


F-62923 


6904. 
~ F-2010 | 
- > . F204 : 


=] F205 ; 
- F-206— 
‘F207 
oo. F211 
F208 
> ‘F210 
_ *F-2919 


H-209. 


 F2074 


F-2076 
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APPEARANCES. - 


"ESTATE. OF PHOEBE SHANTA 
» WILSON... 


- pees diem an order denying ‘peti 
“ tion fox. reheating. | 


a "REVERSED and ‘MODIFIED. 


| 1. “Indian Probate: 


ally 270.0 


- The Indian Reordahization “Aét, “ gen- ¥ 


erally, recognizes two Glasses of persons 
who may. take. testator’ S lands by devise, 


| that is, any member of the tribe having: S 
ae , ‘jurisdi¢tion over lands and legal heirs of | 
| the: testator.’ A Ute . ah eee ee 


gs ‘Indian 


Probate: 
“nization — “Act ° of. 
. ‘Nonapplicability—270. 2. 


“tnaitin ‘Reon a- 


| Certain provisions of: the Tidian: henge: : 
‘nization Act, including the-section.which | 
_.. dictates who may take testator’s land by 
- devise, - do not .apply to: certain: naméd 
- Indian: tribes.in Oklahoma, including ea 


: ‘Kiowa, ‘Comanche, and: ‘Apache tribes: 


pesca! a se. cine 


OPINION BY 
ADMINISTRATIVE | 
JUDGE SABAGH. 


a NFERIOR B OARD OF 
pee NDIAN APPEALS 


of the Mescalero Apache Indian 
Tribe of New Mexico, died testate 


on July 8, 1975, possessed of a:cer-: 
tain interest in trust - ‘property ge 
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‘OF PHOEBE ‘SHANTA ‘WILSON | | 
| oe 12, ety en 


‘Indian. ‘Reorge: | 
nization Act ¢ of Tune 18, 1984: ‘Gener- a 


Tune © 18, “1984: - 


Virginia “Shanta | 


ae 


Sinica on. ae xk Bowe Comncle: 


wae 3 Apache _ Indian Reservation _ in 7 
Oklahoma. eo ee 


- Decedent: ool a will on, Ji une is 


ta 1974; the sole devisee: being: a 
‘niece, Virginia, Shanta Klinekole;'a_ 

member ofthe Mescalero, “Apache | 
a of New Mexico: . it -s 


_ the decedent’s sole hee ve la 7 a 
* adopted eos seins % 


Shanta: 
» [4 Puisunnt to thie fdiee Reor . 
. ganization. Act generally, . two 

‘lasses ‘of ‘persons may take thine ) 
‘tor’s land. by ‘devise: They are, any 
“member of the tribe having juris- 
diction over, ‘such. lands’ and. Tegal 
heirs of the testator. (See 25 U. Si C. 7 
| ae (1970) )... | 


_ Administrative Law J J. udge ae 


ps B.:Denu, found that 25 U. S. C. 
| § 464. (1970) of the Indian Reorga- . 
nization Act applied. to this situa 
-tion and concluded that the devisee 
under the. will did not. qualify: to 
take. In keeping: with the aforemen- 
~~ tioned provision * of the Indian. Re- 
organization Act, he consequently 
“ disapproved the will and found that — 
~. the decedent, died intestate as to all 
= trust and restricted property on the | 
in _ Kiowa: -Comanche-Apache | 
Reservation — = 
- found: and adjudged the decedent’s so 
sole heir to be Rosalie. ‘Shanta, 
A adopted deughtar a and ul heir- “at 
: aie 
Phoebe Shanta Wilson; a smember ; 


in : Oklahoma: | ‘and 


 f2} However, the aie i Reomgi 7 


nization Act expressly excludes cer- 
tain Oklahoma Indian Tribes -in- 


cluding the Kiowa, Comanche, and _ 


: Apache Tribes, from sec. 464 of the 


‘Indian ay 
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Act, inter alia, The exclusory provi. | 


sion states + 


* + © sec. st * 464 * * * of this title 
shall not apply to the following-named. 
Indian tribes, the members of such In- 
dian tribes, together with members: of 
other tribes affiliated with such named 
_ tribes located in the State of Oklahoma, 
as follows: Cheyenne, Arapaho, Apache, 


Comanche, Kiowa * * % (See 25 U.S.C. 


$478 (1970) }. 


—  Ttis settled that the laws.of the 
place where the land is located de- 


termine who should inherit. (See 25 _ 


USC: $348 (1976,)) 
Since sec, 464 of Title 25 does not 
one to the. Kiowa-Comanche- 
Apache Indian Reservation of Ok- 
lahoma, we see no Treason why the 
devisee under the will should not 


inherit. 
We find that. section 464, supra, 


is inapplicable and that Virginia 


‘Shanta Klinekole, sole devisee un- 
der the will, is in fact and law eligi- 
ble to take the aforesaid fractional 

‘share in the allotment. on the 
Kiowa-Comanche- Apache . Indian 
Reservation in Oklahoma. 

NOW, THEREFORE, by virtue 


of the authority delegated to the 


Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR 
41; IT IS ORDERED. that 

the ORDER. DISAPPROVING 

WILL ‘and © DETERMINING 
HEIRS dated August 6, 1976, be 
‘and the same is hereby RE- 

VERSED and MODIFIED. 

Tt is further ORDERED that 
the will of the decedent, Phoebe 
Shanta . Wilson, : EXECUTED 
June 18, 1974, be, and the same 


- DECISIONS: OF. THE se ae! OF 


THE INTERIOR {84 LD, _ 


hereby is approved as to property | 


exempt from the Indian Reorgani- 
zation Act and her trust estate shall 
be distributed in accordance there- | 
with. 

This decision is “final ae the De- 
ea. 


| cea J. iaclinae | 
| _ Administrative Judge, a 


“Wr concur: 


ALEXANDER H. Wisow, 
Chief Administrative J udge. 


Wm. Puri Horzo, 
Administrative Judge. — 


EEFECT OF FAILURE TO RECORD - 


TIMELY UNDER SEC. 314(b) 
FEDERAL LAND POLICY AND 
MANAGEMENT ACT OF 1976 — 


Mining Claims: Generally—Mining | 
Claims: Determination of Validity— 
Mining Claims: Recordation | 


‘A. mining einieas located aes Oct: 21, 


1976, for. which a notice of recordation 
required to be filed by sec. 314(b) of the. 
Federal Land Policy and Management . 
Act of 1976, has not been filed within 90 
days from the date of location is void, 

and the Department may not accept or 
give force to a notice of recordation filed. 
after the $0 day period. _. 


mreenen & May 12,1977 


OPINION BY ACTING DEP- 
UTY SOLICITOR FERGUSON 


OFFICE OF THE SOLICITOR 


To: Direcror, Bureau or Lanp 


MANAGEMENT 


ss) : EFFECT. OF FAILURE: TO. RECORD: ‘TIMELY: UNDER: 


| irae 314(b) FEDERAL LAND POLICY AND MANAGEMENT ae a 1976 
Bee May ti, 1977 


From: Sourcrror - 


Supyzcr: Errecr OF ere TS 
Recorp Trme.y Unver Ssc. 814(b), 
FEDERAL Lanp PoLicy: AND aa bem 


AGEMENT Aor or 1976 


Question 7 


The ‘Bureat! of Land “Manage- 
ment has requested this office to de- 


termine whether, under sec, 314 of 


the Federal Land Policy and Man- 


agement Act, the Secretary of the 


Interior. has the authority to ac- 
cept, a notice of recordation of a 
‘mining claim located after Oct. 21, 


1976, if the notice of recordation: is. 
filed more than 90 days after the 


date of location of the claim. 


Conclusion 


oo mining claim ieeated’ ‘after 


| Oct. 21, 1976, for which a notice: of 
recordation required to be filed by 


sec. 814(b) of the Federal Land 
Policy and Management. Act. of 
1976, has not been. filed within 90 


dara) from the date of location is 


void, and the Department may not 


accept er give force to a notice of 


recordation filed after the 90- uny. 


coy - 
. Background 


On Oct. 21, 1976, the Federal 


Land Policy ‘end: ‘Manageniont Act 


became law. Federal Land Policy 
and Management Act of 1976, 90 
. Stat. 2743 (referred to as FLPMA). 

Sec. 314 of the FLPMA says, in 


be * -*°* The owner of an unpatented 


lode or placer mining ‘claim or mill or 


189 


‘tunnel site located after: the date of ap- 
 proval of this: Act shall, within ninety 
days after the date of tocation. of such 


claim file in the office. ‘of the Bureau des- 


ignated. by: the Secretary a. copy of the 


official record of the notice of location or 


- eertificate ‘of: location, including a de- 
-seription of- the location of the mining 
claim. or. mill -or tunnel site sufficient to 


locaie the claimed lands on. the ground. 
(ec). The failure io jile- such. instruments 


as required by subsections . (ay and (0) 
‘shall be deemed conclusively to consti- - 
_ tute an abandonment of the mining 
elain or mill or tunnel site by the owner; 
- but it shall not be considered a failure to 
file if the instrument is defective or not 
‘timely filed for record under other Fed- 


eral laws permitting filing or recording . 


thereof, or if the instrament is filed for 


record by or on behalf of some but:not all 
of the owners of the mining claim or mill 


| or tunnel Site. (Italics added). 


Sec. 314(b)— —(c), FLPMA. Prior. 
to the enactment of the FLPMA, 
the: Department of the Interior.did 


‘hot, require a mining claimant, in 


general, to file a record of his claim 
with the Federal government. A _ 
state or a mining district usually 
required this information. See 80 


-ULS.C. § 28 (1970). 


The Bureau of Land eens 


ment has informed us that several 
claimants filed their recordation no- 
_ tices more than 90 days after they 
- located their claims. The Bureau re- 
quests our advice whether the late | 
- filing of a notice of recordation bas 


any efféct, or whether a person who 


fails to file within the 90-day period 
must make a new location of the 
¢elaim, and subsequently. record that 
location with the le rd office 
: in 50 days. | | 


190 | 
. Discussion — 


- _ The frst, question. which. must ‘be 
asked i is whether the FLPMA-im: 


‘iposessa.- mandatory requirement’ on 
the loéator to file’ a notice of recor- ded “8 Il” to b dj 
dation within 90 days, from. the date 4 See oe used or 
of location. ‘If so;.the second ques- 


tion: which must. be asked is what. 


are the effects of a'failure to'record 
on “time: ‘AY cardinal rule of statu- 
tory. construction. is that. the inter- 


ee pretation. ofa statute should becon- 
sistent with. Congress’. intentions, 
FTC.ve Fred Meyer, Ine. 390 US. 
| 341, B49 2 (toes): “The starting point : 


a) 


‘of. course, ay ‘pertinent: “StaLUhOny. 


language.”. m9 DePuy, ve: Sea: ee 
hee 641 (5th Cir, 1975). ee 

Sees314(b) of the FLPMA says, 
“Phe owner of an unpatented lode 
sor placet* mining -claim:or. mill: or 
tunnel * site ‘located. - after: “the ap- 
‘proval-of the date of: this Act-shail, 
~ within ninety days from the date of 
‘Jocation. of such: claim, file ‘in ‘the 
officeof: the’ Bureau | designated by 
‘the: Secretary’ a copy of the official 
record of the notice of location or 
certificate of location ee BL -Un- 
less the’ context, requires ‘otherwise 
the use’ of the word “shall” ina 


regs 
pey 
(oe 


1 See;: 408m). ‘of the’ wLPMA states. that: 
Es “Bureau” means the Bureau of Land Manage-— 
‘Ghent. The. ‘Department, on ‘Jan, 27, 1977; 42 — 
» ER 5298, adopted. regulations that specifically 


explain ca herd the notice of location is to be 


‘filed, and- tefér. ‘to. BLM. office having . jurisdic-. 


‘tion of the land covered bythe claim as stated 
in 43. ‘CPR. 1821. 2-1. (1976). 


adoption of” these’ regulations, the proper ‘office . 


was, also. .the_ one designated - in. 48 ‘CFR 


- *7821.212'sinee that section governs the place 
of. ‘fling. for. ie papers: to be submitted ‘to po 


gor contrary. 


"DECISIONS oF THE: DEPARTMENT ‘OF: THE. INTERIOR 


ing Law: of 1872 
eee: Lt 


statute indicates, the “language of 


‘Prior to the 
‘Inining claims: and mill sites in the appro- - 


“priate office of record must be filed. with © ae. 

the Bureau of Land Management. The ; 
‘bill. emphasizes: current ‘requirements. of. . 

- 'law'to: the effectithat recorded documents 


e - conitharid? ee ee V. 7 ie - 
829 U.S. 482, 485 (1946) ; Richbourg. 


Motor Co.v. United States, 281 U.S. 


528,534 (1930). Examination of the 
“legislative history shows that Con-. 


its normal meaning sense. 


In its section-by-section aa ae 
of 8S. 507, the Senate Committee on 
E Interior and Insular Affairs com- 
mented: : 


‘One of. the: most: sereisient and. signifi. | a 


. cant roadblocks to effective : ‘planning and 
| “management of most. Federal lands, in- 
eluding the national . resource | ‘lands, is 


the status of hardrock mining and min- 
ing claims on those lands under the Min- 
, as amended. (30.U.8.C. 


Subsection (a). would. establish the. re: 


. cording system so necessary for Federal 


land planners and managers. It would re- | 
quire that all mining claims under the- 
1872. Mining. Law, as: amended, be re-— 


corded: by the claimants with the. Secre- 
tary. within 2 years after the enactment 
of S.. ‘BOT, as ordered reported, or within 
380 days” of the location of the claim, 


whichever. is later. Any claim not re- 


‘corded: is ‘to: be. conclusively presumed 
abandoned and will be.void * **, 34 


-S. Rept. No. 94-583, 94th Gone: 


“tet Sess. 64-65 (1975). Sec. 207 of 
H.R. 18777, the House version of. 
8. 507, contained similar provisions 


to those in’ sec, 311 of the Senate — 7 


bill..'Phe section- -by-section. analysis 
of the report of the House Commit-. 


tee on Interior and. Insular Affairs, 7 


_ commenting on this sec. says: :... 


-(b) A copy of the. location notice of ~ 


184. LD. a 


| wor 


gs) = EFFECT OF FAILURE. TO RECORD .-TIMELY UNDER 


4 SEC. 81406) 1 ‘FEDERAL LAND POLICY AND MANAGEMENT ACT oF 1976 
” | | | May 17, 1977 | . 


must contain a ‘desertion of the. mining 
claim. or. mill site sufficient to permit its 
| identification. on the ground. 
| (ec) Failure to comply with, (a) and 
Cb): above constitutes abandonment . ‘of 
the claim. » 


ELR. ee No. 94-1163, 4th 


Cong: 2d Sess. 11. (197 6). Neither 
of these analyses contain any infer- 
ence that the Secretary may accept 
late filings of mining claims; to the 
contrary, the comments of both the 


- House.and Senate show: that a- 
claim which is not recorded is to be 


considered void. The Conference 
Report, which. resolved. the differ- 


. ences between. the- House and Sen- | 
ate. versions on this recor dation re- 
> quirement. says: 3 


oe (24) Both the Senate. bill and House ° 
3 amendments provide for recordation of 


tIhining . claims and for extinguishment. of 


abandoned. claims. The Conferees adopted 


_ the more ‘Specific House amendments with 


- one perfecting amendment. 


Conf. Rep. No. 94-1794, 94th Cong: 


_ ad Sess, 62 (1976). The use of the 
“extinguishment” j in the Joint. 
7 Committee s comment reinforces the 
mandatory aspect of the r ecordation 


- oy ec 


~The legislative history of ihe Ace 


gives no indication that “shall” was 
not intended to be given its normal 
- Ineaning. The purpose of the recor- 
dation ‘provision, prompt notice to 
the Federal Government. of new 
claims, would also be frustrated if 


filing: was not mandatory. I hold | 


that the duty to file. a notice of rec- 
ordation within 90 days ‘fromthe 


date of location is mandatory and 
cannot be waived. Compare sec. 814 


@). of FLPMA with 48 USC. 


- $687 (a)- -(1) (1970), aie | 
quires applicants for. trade and 
manufacturing sites-to record their 
claims within: 90 days, but: which 
specifically permits late filings. 

. Since: the requirement to file is ~ 
mandatory, it is necessary to. deter- 
mine what consequences attach. to 
the failure to file. Sec: 814(c). of 
FLPMA. says, “The failure to file 
such instruments as required by sub- - 


sections (a) and (b) shall be deemed. 
conclusively to constitute the aban- — 
-donment of the mining claim.” Al- 
though the: deler ainsi ion ‘whether = 
real property, including a mining 


claim, has been abandoned normally 


| depends: on the intention of : the | 
owner, ¢.g:, Lakin v. Sierra Buttes — 
- Gold Mining Oo., 25 F. 337 (C.C.D. 
Cal. (1885) ; “_Hurlianilor vr: Carrol, — 
76 ¥F 474 (D. Alaska’ 1896), Con- — 
gress here has explicitly. provided 
- that: failure to record ‘is to be™ 
: “deemed” to be an abandonment. By 


using the word “deem,” Congress. 


7 established. Py substantive rule. of ‘law. be 
‘that a failure to record, 3 mn. time 1s an 


abandonment. without regard: to. 


the locator’s ‘intent. See Bowers Ve 


United S tates, 996 F, 2d 424, 498-29 
(5th Cir. 1955), Kohnv. M yers, 266 


“F.2d 858, 857 (2d Cir. 1959). EF hold. 
that. regardless of the intent of a lo- 
cator, for the purposes of section 314 
a claim not recorded .. ~ 


of FLPMA, r : 
timely 1s abandoned... The conse- 
quence of abandonment. is clear:. 


an abandoned claim reverts to the 

status of the public domain and is _ 
void. Farrell'v. Lockhart, 210 U.S. 
142, 147 (1908), Brown: v. Gurney, 


201 US. 184, 198 oo “Hurke- - 


192, 


vader. v. Vor supra; Gabbs Ew Te- 
ploration Co. v. Udall, 315 F. 2d 37 
(D.C. Cir.), cert. den., 375 U.S. 822 
(1963); Belk v. I sane: 104 U.S. 


279, 2838-84 (1881). See also discus- 


sion of legislative history of FLP 
MA, supra. I hold that under sec- 
tion 814 (b), (c) of FLPMA, a 
mining claim is void if the locator 
does not file a notice of recordation 
in the proper Bureau of Land Man- 
- agement office within 90 days from 


the date of location. 


"Regulations — 
On eC an. 21, 1977, 42 FR 5289, fie 


_ Department adopted regulations. to 


assist mining claimants in :comply- 
Ing with the requirements of sec. 
814(b) of the FLPMA. I have re- 


viewed these regulations: and: I~ 


conclude: ‘that they are consistent 
with the FLPMA: The regulations 
leet in part, that: 


- (1) ‘The vequiement’ to file-a notice of 


recordation within the 90 day period re- . 


quired by the statute is mandatory hee 
CFR 3838. 2-1): and . 
(2) that a claim for which a notice of 
recordation is not timely filed is void 
(48 CFR 3833.4). A ee 4 : 
. | Summary - 
The holder of a mining claim 
located after Oct. 21, 1976, must file 


a notice of recordation with. the 


proper BLM office within 90 days 
fromthe .date of location. The 
FLPMA does not permit the Sec- 
retary to accept. or give effect to 
notice. of recordation.that is not 
filed. on time. If a claim is not, re- 


corded in the required period, the 


land reverts to the public domain 
and the mining claim is void. - 
‘Freprricik N. Fereuson, ° » 
Acting Deputy Solicitor. 
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D. E. PACK 


30 IBLA 166 : 
Decided May 19, 1997 


Appeal foi decision. of the Utah _ 


State Office, Bureau of Land ‘Manage- 
ment, dismissing protest against pend- 
ing oil and‘ gas lease offer U-34366 of | 

J ohn 8. Pama 


--Reversed, 


L Oil: eat Gas Leases Appiations: 
| Generally eae 


The signature. of the offeror ona simul- 


taneous oil and. gas lease offer entry 
card’ niay ‘be affixed by means of a rubber 
stamp if it is the intention of the offeror 
that it be his or her signature: ao 


2. Oil and Gas Leases: es 
Generally—Oil and Gas Leases: Appli- 
uo /Attorneys-in- Fact or Agents 


Use of | a eabbergianped facsimile of an 
offeror’s signature on a simultaneous oil 
and gas lease entry. card invites inquiry 
into whether the card was ‘stamped by 
the offeror or, instead, Dy his agent. - 


3. Oil and Gas Leases: Applications: 
Attorneys-in-Fact or Agents—Oil and 


Gas Leases: Applications: Drawings— 
Oil and Gas. Leases: First ee 


Applicant 


Where an agent of : an offeror for a simul- 
taneous oil and gas lease signs the entry 


card by affixing a rubber-stamped facsim- 
ile of the offeror’s signature, the require- 


ments of 48 CFR 3102.6-1 apply and 
; separate statements of interest by ‘both. 


offeror. and the agent must be filed, or the 
offer will be rejected. 


4, Oil and ‘Gas Leases: Applisations: 


Attorneys-in-Fact or Agents—Oil and | 


192) 


op we PACKS | 


193. 


| May 19, (L977 


— Gas Teuses: A ohation: Drewings— 


Words and Phrases. 


“Agent.” The word. “agent,” as used in 
43 CFR 3102.6-1, requiring statements of 
authority. and disclosure of interests in 


oil and gas leases by. agents, includes all 
persons or. companies having discretion- - 


ary authority to act.on the offeror’s be- 
halt concerning the offer or lease. | 
5, Oil and Gas Leases : Applications: 

| Generally—Oil and Gas Leases: Appli- 
cations: Sole. Party in Interest—Oil 


and Gas Leases: First Qualified Appli- 


| cant—Oil and. Gas Leases: Options 


W ‘here a person files an ‘oil and gas. lease 


offer through ‘a leasing service under. an. 


arrangement whereby the leasing service 
advances the first year’s rental, Selects 
the land, and contr ols. the address. at 
which the offeror may be reached, but no 


| enforceable agreement. is entered into 


| whereby the offeror is. obligated to trans- 
fer any interest in any lease to be issued 
to. the leasing service, the service is not 
a. party. in interest in the offer merely 


_ because it.may have.a hope.or expectancy | 
of acquiring an interest, and the offeror — 


is not precluded | from stating that he is 
the sole party in interest in the offer. | 


| APPEARANCES: D. E. Pack, Poe 
Beach, California, pro se; James W. 


| MeDade, Esq. .. McDade and Lee, Wash- | 


Ss ose De, for appellee. 


OPINION BY 
ADMINISTRATIVE JUDGE. 
STUEBING 


INTERIOR BOARD OF 
‘LAND APPEALS 


In a drawing of simultaneous oil 


and gas lease offers conducted by. 


the Utah State Office, Bureau of 


Land Management (BLM), the oi- | 


fer of J Bi = Ruvells (the sfc | 


or) was drawn first for parcel UT | 


1408 as listed in the Aug. 1976 no-— 
tice of land subject to simultaneous 


filings of oil and gas leases. On Oct. 


5, 1976, D. E. Pack’ (appellant) 
filed a Notice of Protest of the re- 
sults of this drawing and against is- 


~ suing the lease to the offeror. In a 


decision dated Nov. 11, 1976, the _ 
State Office dismissed appellant’s 
protest .because’ the allegations 
therein had been satisfactorily an- _ 
swered by the offeror. Appellant 

filed his appeal of this dismissal | 
and. the administrative case record 
was duly forwarded for review by 


‘this Board, 


Ay Ol The problem i in: ee case | 


| stems from the use on the offeror’s | 
drawing entry card of a rubber- — 


stamped facsimile of his signature. 
The use of a rubber stamp.does not 


invalidate. a simultaneous entry — 


card if it is the intention of the of- 
feror that the facsimile be regarded 
as his or her signature. Mary J. 

Arata, 4 IBLA 201, 78 LD. 397 
(1971) ; Louis Alford, 4 IBLA 277 
(1972) ; Robert C. Leary, 27 [BLA 


996 (1976); Hvelyn Chambers, 27 
~ FBLA 817, 88 LD. 533 (1976) ; Wil- 


liam J. Sparks: 27 IBLA 330, 83 


LD: 588 (1976); Arthur S. Wat- 
Kins, 28 LBLA 79 (1976). However, 

unlike use of a: handwritten signa- 
- ture, use of a rubber-stamped signa- 


ture on an entry card does not car aye 
the presumption either that the sig- 


nature was personally executed by | 
the person named thereby, or that 


this person formulated the offer on 


194 
his own.! Leoni, supra at 301; 


: Chambers, supra at 323; Sparks, . 
_ supra at 3387; Watkins, supra-at 81. 
Use of a rubber-stamped facsunile 


thus invites. inquiry into. whether a 


person other. than. the offeror ex- 
écuted the facsimile: signature: by 


affixing it on the entry card and, if 


go, whether that ‘person served as” 
the offeror’s agent eae ve 


es offer or lease,. 


[8]. The. purpose of this i inquiry 


j is to: determine whether the offeror 


1S qualified to receive an oil and gas 


lease, since the BLM may issue these 


leases only to the first pean of- 
70); 43. 
CFR Subpart | 3102. If the offer 
(entry card) is signed by an agent. 
of the offeror rather than by the of-. 
feror himself, 43 CFR 3109. 6-1 


feror. 30 USC. § 226 (19 


(a) (2)? 


aac the ane of sepa 


1 We do not ania that the BLM must make | 


these. presumptions } in every case where a signa- 
ture is handwritten. We observe to the contrary 


that it is within the. discretion of the BLM to- 


examine the circumstances surrounding a hand- 


written signature where appropriate in: order 


to determine its validity. 
4 Sec. 3102,6-1(a) (2) states as follows: 


“Tf the offer is signed by an-attorney in mine. 
or agent, it. ‘shall be accompanied by separate - 
statements over the signatures of the attorney- — 
in-fact or agent and the offeror stating whether — -- 
| ment is satisfied. However, it also 

- between them or with any other person, either: . 
oral or written, by. which the attorney: in. fact . 


or not there is any agreement or understanding 


' or agent or such other person has received Or 


any operating . agreement under the lease,. Biv- 


ing full details of the agreement or understand: © 


ing if it is a verbal one. The statement must be 


accompanied by a copy of any such written . 
. agreement or understanding. If such an agree- . 


ment or. understanding exists, the statement of 


the attorney-in-fact or agent should set forth- 


_ the citizenship of the attorney-in-fact or agent 
or-other person and whether his direct and in- 


' direct interests in oil and gas leases, ‘applica- 


tions, and, offers including. options. for such 


7 - leases or interests therein exceed 246,080-acres _ 
- in any one State, of which no more than 200,- 
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rate statements of interest by both 7 


the offeror and his agent; ‘The: offer’ 


is properly rejected. as. unqualified : | 
where these separate statements are 
_ not filed by both the offeror and his. 


or her agent. Southern ' Onion: Pro-. 


duction” Company, 02 ITBLA~ 879 
| (197 5) 3 ‘Leary, supra; ‘Chambers, 
supra; 8S parks, supra; Aa 
supra. Thus, we must inquire as to 
_ whether someone other than the: of- | 
_feror stamped the entry card, andif 
so, whether this person’ was the ue 

oe agent.- ae | 


Watkins, 


- Pursuant: a an. inquiry ee the 
BLM, the offeror stated ‘as penis 


-concerning his: entry card: 


ot am the sole party in interest in the | 
above numbered pats to lease and lease, 


if issued. 


The application for ign at 34366 was 


‘prepared by Stewart Capital Corpora- 


tion, 100 South Wacker Drive, Chicago, 


Illinois, 60606, and, with my permission, 


my signature was affixed. with a rubber. 
stamp, I: employ Stewart Capital. Corpo- 


tation, a service organization, to peor | 
this service for me. RE, go eee 


This. statement. indicates that hes 


‘offeror intended the rubber- stamped 


facsimile to be regarded as his sig- 
nature, and so the Arata require- 


indicates that ‘the Stewart. Capital 


| ed co (Stewart). rather than 
is to receive any interest in the lease: when _ | 


issued including royalty interest or interest in 





“000 3 acres may be held under spton. or aan 
the permissible acreage in Alaska as set forth 


in § 3101.1-5. The statement by the principal _ 
(offeror) may be filed within 15 days after the 


filing of the offer. This requirement does not 


apply in cases in. which the attorney-in-fact or 
agent is 4 member of an unincorporated asso- 


@iation (including’.a partnership), or is an 
_ Officer of a. corporation and has an interest in. 


the offer or the lease to be issued ‘solely by 


Treason of the fact that he is. & member of the 
- association. or a _ Stockholder’ in the. Corpora 


tion. a” 


| ee ee | May 19, 1977 
nes ‘is pore ‘himeke, giised the fac- 
_ simile signature on the entry card. 

We have held that 48 CFR 3102. 65." 
| 1(a) (2). applies where an agent of! 
the offeror signs the entry. card by 

affixing. a rubber-stamped. facsimile | 
of the offeror’s signature. Leary, 


supra at 299; ; Sparks, supra at 339; 
W. atkins, supra at 81. It is, eae 
~ fore, necessary. to examine the cir- 


cumstances: under which the signa-. _ 
ture was stamped on the entry card to 
int order to: determine: whether. 


| Stewart: was: the offeror’ Ss agent be- 


“catise; if 'so, the offeror would have - 
to meet the: filing: requirements of - 
this alee in: order, to: receive | 

- the: lease here... eine 
eT ayat person is an. sent an an 

_ offeror “if he has: authority: to: act: 

with “discretion on. the offeror’s:-be-_ 


halt rather than. only: to. perform. The Role of Stewart Capital: 


“Stewart Capital Corporation ig a ‘sery- 2 
ice. organization providing. the expertise - 
, required for non-professionals to file on 
~ Federal | oil and gas leases. As a result of - 

these services, Stewart ‘Capital's. 


manual « or: mechanical tasks: involv- 


ing no discretion, such as signing an 
_ entry card as the offeror’s- amanu- 
-. emsis.: Chambers, supra at. 325-326. 
_ We have held. more specifically that | 
a. person, affixing a. rubber- stamped = 
signature of an offeror 4 is his agent 
within the meaning of 43° CFR 
Hig 3102. 6-1 (2) (2). if. he. formulated 
the offer on the offeror’ s behalf, that. | 

_is, if the offeror did not ae spe- 

| cifically, which lands his offer con- 
cerned. Leary, supra. ‘at. 301. ‘The 2 


record establishes to our satisfac- . 
more than. 13. years. of operating experi- - 
7 ence, . ‘Stewart. has developed a computer- me 

ised. analysis for determining which leases 
are economi ically desirable for our clients ae oes 


tion that ‘Stewart, by affixing the 
| stamped signature on the offer card 


and by. other actions on behalf of | 
the offeror, was acting as the offer- 
or’s agent. The record includes a — 
letter from the offeror’ S attor ney to. 
the” ‘BLM enclosing ‘the: service | 


= £0: Stewart’s 


_ may be awarded oil.and gas leases, 


Ge erichk Stewart executes 
with those: who.empley its services © 


as the offeror did. ‘This agreement. 
states that Stewart is “retained by. 
the prospective offeror “to provide. ~ 
its advisory. services: in connection _ 
with, and to file, approximately [an 
agreed number of] -filings pursuant 
Federal Oil Land Ac- we 
. quisition Program as described: A 
the br ochure SHeretorores delivered 


[the would-be=: offeror] by 


Stewart. A copy: of this brochure 
describing’ this program, which is — 
| incorporated into the terms. of the — 
agreement between’ the: offeror and 
cer: is included in the récord. 
file of Nadine H.. ‘Sanford; IBLA- | 
7 77-143, and, we liave taken official 


notice. of it, This brochure provides = | 
in- part. as: follows: ao 


clients f 


‘Stewart Capital. Corporation retains. a 


staff. of professional Jandmen, each with | 
a lifetime of experience in evaluating sve > 
oil and gas leases. Each month they ob- a 


tain complete lists of all available Federal. ‘ 


leases for their. area from. the Bureau of 
Land Management and provide Stewart” 


with a professional selection « of those 
properties that they. feel to be of superior — 
value, ‘From. this information. and from 


and which, therefore, . should. be filed 


upon. Estimated. lease value, number. of - 


anticipated. applicants. and . _ acreage 


amount are some of the. main factors a 
. entering into the compniter ¢ calculation. | 


ji “nourefundable. 
VOrioUs applications, noting parcel. num-- 


— on. vacation Or. 


196 


- Stewart’s services, under the program, | 


provide fora client filing applications for 
~a-twelve month period.-Each application 
. must. be accompanied. by a check in the 
amount of $10 which is the Government’ s 
cost of processing the application and is 
Stewart prepares the 


ber, state, etc. and forwards them,. with 


. - the . cheeks, to the appropriate. office of 
the Bureau of Land M anagement So that 


they will be received no later than 10 :00 
AM. (local time) on the ot ee of 
each'month. _ 

Ifa Stewart client application i is. drawn 


‘a priority #1, a lease will be issued upon _ 


payment of the first year’s rental of fifty 
_ cents per acre. Such payment, which will 
range from $20 for the smallest’ parcel 
of 40 acres to $1,280 for the largest parcel 
of 2,560 acres, must be received in the 
proper office of the Bureau of Land Man- 


agement within 15 days from the date of 
‘notice. Failure to properly submit rental. 


will result in automatic disqualification. 
Stewart obtains the list of winners in the 
various states and immediately mails, by 
registered letter, @ cashiers check for the 
appropriate amount to the proper office. 


4 Stewart also wires the office stating that 
the check was ‘mailed, giving the amount, - 


the parcel to which it applies, the partici- 
pant’s name and. the number of the reg- 
istered, letter. The client is then billed by 
Stewart for reimbursement. 

AS the application . form. requires one 
- address only, Stewart recommends clients 
use Stewart’s’ Chicago office until the 
lease is issued to the winning client. The 
advantage is that our Office is manned at 
all times—whereas clients could be away 
business—and thus 
Stewart would be. able to act within the 


time permitted on any Government re- 


quest in order to safeguard the issuance 
of the lease. Any inquiries received from 


7 prospective purchasers are immediately 


passed to a. landman, or whomsoever the 
| client may designate. | 

‘Simply put, Stewart Capital combines 
a ‘professional selection of leases with the 
. mechanical pr oceEng of SOEUCOONS rC- 
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Le to obtain such leases. Although®* : 


Stewart maintains: a record: ‘of: leases 


awarded:and advises: its clients when fu- 


ture payments: are due, it does. not pro- 
vide services in connection with the map- 
agement’ of leases or the development, 
sale or other disposition | of : leases 
awarded to its. ‘clients, The professional. 
services required in this area. are other- 
wise available through independent land- 
men and others. [Italics supplied. ]_ . 


It is apparent that Stewart. had the 
authority to, and did, on the offer- 
or’s behalf, sélect: the land on which 
the offer was made, apply the:signa- — 
ture stamp, file his entry card, and 


pay. the first year’s rental for the 


lease. Thus, Stewart formulated the 
offer: on behalf of the offeror and 


used its authority to exercise dis- 


cretion in other ways concerning the 
offer and lease, and was not acting 
in a purely mechanical capacity as — 
an amanuesis. We conclude that 
Stewart was. the offeror’s agent 
within the meaning of 43° One 
3102.6-1(a) (2). | 
‘We hold that since Stewart. was 

the offeror’s agent, the provisions 
of this section apply, and. require — 
the filing: of separate statements of _ 
interest by both the offeror and Ste- 
wart. The record indicates that no 
such statement has been submitted 
by Stewart. It is accordingly un- 


| necessary to make findings concern- 


ing the adequacy and timeliness of 
the offeror’s statement quoted above. | 
Since the provisions of this section 
have not been met, the offeror is not 
qualified and his offer must. be 
re] jected. 

[5] Appellant. Pack also asserts 
that the offeror’s offer is not quali- 


ge PgR Ss ok NB ee Sens BRE a 
3 | Maw 19, 1977 ‘. 


_ fied nate the are ed on nis 


drawing entry card was not his 


“true” address, but was-in fact, as 


the ‘record indicates, the address of - 


a branch ‘office of Stewart. Appel- 


_ lant further. alleges and attempts to. . 
show that the offeror’s offer was dis-. 
| qualified. under 43 CFR. 3100.5-5— 

and 3102.7 , in that Stewart has an 


- undisclosed interest in the lease and 
_ the offeror improperly stated that 


he was the sole party in interest. It 


appears that Stewart offers its “sub- 
ciel (clientele) an “ ‘A? Pro- 


gram”’.whereby the. client who 1S 


succesful in obtaining. a. lease 
through Stewart's services may, at 
his sole election, opt to convey.a 35 
percent, interest in the lease to Ste- 
wart. at. a pre-established price. 
Vhus, under the terms. of ‘this op- 
tion, there is a possibility that Ste- 
wart may acquire lease. rights from 


its successful .clients, but Stewart. 


has no claim of interest in the lease 
offer of its clients which is enforce- 
able in law or inequity. | 

These issues were extensively dis- 
cussed in John V. Steffens, 74 I.D. 
. 46 (1967).* In that case, a leasing 
service selected lands, filed offers, 
and advanced funds on behalf of its 
chentele for leases which the: serv- 
ice was willing to purchase from 
any successful client. However, the 


ser vice had no enforceable > Tight t to 


8 Cited with approval i in Georgette: B. Lee, 3 
IBLA 272 (1971) ; R. M. Barton, 4 IBLA 229 


(1972), 5 IBLA 1 (1972), 7 IBLA 68 (1972), 
9 IBLA 70 (1978) ; and Harvy L. Matthews, 29 | 


IBLA 240 (1977). 


drawn. - 


197 


purchase. inde is In ‘Steffens, 


it was held. that the leasing service 
did not hold an “interest” ‘in the 
offers‘ which ‘it filed'on behalf of its 
client on account of the mere hope - | 
or expectancy that it might subse- 


quently acquire .an interest in the 
lease on assignment: from its client, : 
and that the - client/ offeror was 


therefore not pr ecluded from. stat- 2 
ing that he. was the sole party in 


interest in the offer. Zd. at 53. “More- . 
over, Steffens considered and re- — 
jected the assertion that the use of 
the leasing sérvice’s address by its. 
clients was improper. Thus, appel-. 
lant’s arguments on these issues are 
without merit..A willingness.to pur-: 
chase if the lessor clesires to sel] does: 


not: constitute an “interest” in a 


leasehold. 


Our: condlusion that cick 
protest must be sustained as to his 
alle gation that'the signature stamp 
was apphed by the offeror’s agent 
“without attestation by the agent as 
to his authority to sign said card,” 


does not require invalidation of the = 


drawing. The record indicates that 
Scott A. Harris, P.O. Box 2143, 
Roswell, New Mexico 88201, “was. 
the offeror whose entry card. was 
immediately after Run- 
nells’.. We accordingly direct. the. 
BLM to issue-the lease in question’ 


to him, pr ‘ovided of course that i 


else is regular. hm | 
According aes pursuant to the ne 


thority delegated to the Board of 
Land. Appeals by. the eer of 
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| the Interior; 43 CFR 4. 1, the deci- | 


: sion ee from j is reversed. 


Manraen W. Soma ae 
7 Administrative af wage. 
7 We CONCUR: 


- Newron coe : eee 
Chie f Administrative J wdge. 


oa: Joan B. Tompson, ; 2 oe 


 Adménistratine J udge.. 
he (Coneurring Beparately) 


a "ADMINISTRATIVE JUDGE 


., THOMPSON CONCUR._ 
| RING IN THE RESULT: 


3 oT amin agreement with the re- 
versal of the “Bureaw’ s decision. My 
a comments are briefly. directed solely 
_ to the issues raised: concerning the’ 
_ practices of the leasing service. My. 
_ views concerning some of the. prac- 
_ tices of leasing. services are set forth ; 
in @ concurring opinion in- R. M. 


Barton, 4 TBLA 229, 234 (1972), 


There he been no adininistrative 
- practices. changed since that time 
~ which would cure some. of the seem- 


“3 ingly unfair advantages which leas- 


Ing services may have to acquire oil 


and gas leases‘ in the simultaneous 
drawing system. Tadhere to my rec- 


- ommendation — ‘that ‘measures be = 


taken aimed at preventing some of 


the abuses and unfair practices of 


these oil and gas services, and ap- 


- propriate investigation. be made to 
_ assure there is no violation of the | 


enue and the statutes. 


Joan B. TroMeson, 7 mina: 
_ by cessation of production. That de- 


— Administrative Judge. | 
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RIO BLANCO NATURAL GAS 
—_ | COMPANY 


30 IBLA 191 ae 
Decied M ay 1 9, 1977 ‘a 


Appeal ee decision of the Colorado. 


Be State Office Bureau of Land Manage- — 


ment, holding that oil and gas lease 


 C+1490- terminated oe cessation of ae 


production, eos 


- Reversed and aaa 


i Oil and Gas Leases: - Drilling—oit | 
7 and Gas Leases: Extensions—Oil and 
Gas Leases: Production—Oil and Gas ny 
Termination—Oil and Gas 
Leases: ‘Unit: and Cooperative hee / 
tents eed ae a ee 


- Leases: 


| An oil and g gas lease; is, , extended i ey opera: 


tion of law for. >. years beyond ‘the expira- 


tion. ‘of its: primary: term when actual. 
i drilling operations : were : commenced. on 


the: lease: (Or. for the lease under a unit | 


| plan) prior to the expiration of the pri- 


mary term and such operations. are being 
diligently prosecuted: on the expiration 


| _ date, even though the lease may also have 
| production at.that time. Be. 


APPEARANCES: ‘Thomas W: Whit. = 


tington, Esq., and Russell. §. Jones, — 7 


Esq., - ‘Denver, Colorado, for appellant. 


“OPINION BY ADMINISTRA- 
| TIVE JUDGE GOSS. 


INTERIOR BOARD OF LAND 
°. APPEALS |: ~ 


pt Blanco. Natural Gas tone 


pany appeals from a decision of the 


Colorado. State Office, Bureau of : 


Land Management, declaring that. 


oil and gas lease C-1490 terminated — 


ae hee es - RIO BLANCO’ NATURAL. GAS ¢ COMPANY 
2 re _ May 19, 1977 
cision was. aac on ry a 


an earlier appeal to this Board, Rio 
Blanco N atural Gas Co., ‘16 IBLA | 


943 (1974). 


|The. subject lease was. eee | 


t6 a unit. agreement, but no produe- 


tion was obtained: in the unit prior 
» to the expiration of the primary — 
term of the lease after Apr. 30, 1972. : 
The. lease was therefore not ex-. 
tended pursuant to the provisions of _ 
(1970). The 
lease ‘itself, however, had produc- 
tion from the Huber No. 28-1 Well | 
| which was independent of the unit. 
This production extended the lease | 


30 U.S.C. ($2269) 


beyond its primary ‘term, but the 


initia] decision of the State Office 
held that production had ceased and 
the lease terminated on Mar. 1, 1978. 
In its initial appeal, appellant as-_ 
_serted that the. lease not only en-— 


| joyed an’ extension because: of pro- 


‘duction, but also. enjoyed a 2-year 


~ extension because of drilling opera- 


- tions. in the unit on Apr. 30, 1972, 
§ 226 6 (e) | 


—— to 30 ‘U. 8. C. 
(1970) 5 


. Gonipetltive leases: issued. ‘under: this. 
section shall be for a primary term of — 
five years and: noncompetitive leases for . 

a primary term. of. ten years, Bach such 


leaSe shall continue so long after its pri- 


“mary. term as oil. or gas is ‘produced. in 


paying quantities. Any lease issued under 


this section for land on which, or for 
which under an. approved. cooperative or 

. unit plan of development. or. operation, : 
actual drilling operations were com-. 
menced | prior to. the end of: its primary . 

- term. and are being diligently prosecuted - 
at that time shall be extended for two 


' years and so long thereafter as oil or gas 


is prodticed in paying oS [Italics 


: added. i 


a 1 Gee. 
provides : 


Appellanta asser id that the No. 20-1 — 
Federal Gardner Well was spudded eee 
in on Apr. 80, 1972, and that drill- 


ing Wwas_ diligently pursued until 
Tune: 8, 1972, when the well was. 


plug ‘ged. The well was a unit well - 
-but not within the boundaries of 
C-1490, ‘Ap pellant contended. that. a 
the. lease. was. therefore extended : 
through Apr. 30, 1974. | 


- Appellant cabmitied fae letters : 7 


ap had received from the USGS Ghee 
fice at Denver, Colorado. The first - 
letter, dated Feb..1, 1973, informed i¢ 


appellant that it’ had 60: days. in | 


which to begin drilling operations 
~ on lease C-1490, failing which, the 
lease would: be terminated by oper-- 

ation of law. 43 CER 3107. 3-1. The 
Second. letter; dated February 9, — 
1978, stated that appellant. should 
disregard the first letter; it further 
stated that. lease’ C1 490 had been - . 
extended for 2 years'due to drilling - 


operations within the unit on oe 


80; 1972. 43 CFR 3107.9-3.2 Because 
“it appeared that the State Office had 
7 no taken 1 cognizance of this infor- 


8107. 34, Cessation: oF 1 production, 


tek lease» which | is in its extended: frit be- 


- eause of production shall not: terminate upon 
-cessation. of production -if, within 60. days — 


thereafter,,. reworking or: drilling operations on 


>the leasehold are commenced and are thereafter _ | 
conducted with reasonable diligence during, the ie 


period: ‘of nouproduction, ye 
ae 8107, 2-3, ‘Period of. evtension, pro- 


vides: - 
a “Any. oe on <s7hich actual drilling. opera- 
. tions,. or for which under an approved coopera~ 


tive or. unit plan, of. development or: operation, 


actual’ drilling operations were commenced Oo: 
prior to the. end of its primary term. and are 
. being diligently prosecuted at that time, shall 
‘be. extended for 2 years and. SO. long thereafter. — 


as oil or gas is produced in paying quantities: = 
one added. ) a 
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mation and because it appeared that . 


the: information might have a ‘Sig- 
nificant effect: on the disposition of 
- case, the ‘Board: remanded the 
case to the State Office for further 
, kdeation. The State Office re- 
solved the 1 issue as follows: - 


Wad drilling operations ‘been in prog- | 


1 ess at midnight on Apr. 30, 1972 (the 
end of the primary term of the lease), the 
lease term would not have been extended. 
We have been unable to determine that 


it was the intent of section 17(e) to per- 


mit a lessee to opt for a dr illing exten- 
sion if production extending a lease 
- ghould ‘continue for less. than 2 years 
from. the. end of a Pe imary term of the 
lease. . 


| rc io Alta Vista piconeie co Cn, 
10 IBLA 45 (1973), the Board in- 
terpreted a similar 2-year extension 
provision.’ The Board stated that 
while Alta Vista was precluded be- 
cause no drilling operations were in 
progress at. the: expiration of the 
primary term of the lease, the result 
would have been different had drill- 
ing operations been m progress at, 
that time: | 


8 Alta Vista involved 30 U. S.C, § 226-1(4) 
(1970), which was enacted with the extension 
- provision of subsection 226(e) on Sept. 2, 1960, 
44 Stat. 781,789: 

“Any Jease issued prior to. Sept. 2, 1960, 
which has been maintained in accordance with 
‘applicable: ‘statutory requirements and regula- 
“tions and which pertains to land on which, or 
for which under an approved cooperative or 
“unit plan of development or operation, actual 
drilling operations were commenced prior to 
the end of its primary term and are being dili- 
gently’ prosecuted at that time shail be ex- 


tended for two years and so long thereafter as 


oil or: gas is produced in paying quantities.” 
ie ~ Subsec, 226-1(d) was enacted to give leases 
issued prior to the Act the same 2-year exten- 
sion as leases issued after the Act could re- 
ceive unger subsection 226(e). Report of the 
House Committee on Interior and Insular 
Affairs, H.R. Rep. 1401, 86th Cong., 2d Sess. 
5-6. The two provisions thus should be con- 
str ued nese 
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we note that no drilling operations 
actually were in progress on any. of the 
subject leases, .or for their benefit under 
an approved unit plan of operation, be- 
fore or on the terminal date of the leaves, 
November 1, 1972. For this reason alone, 


‘the 2-year extension requested may not be 


granted, regardless of whether or not the 


‘leases were in their “primary term.’, An 


oil and gas lease is. not entitled to 4 2- | 
year extension under 30 U.S.C. § 226- 


“1(d) (1970) , which grants such an exten- 


sion when the lessee has commenced “ac 


‘tual drilling operations” before ineceud | 
-of its term and is diligently prosecuting © 

such operations. at the end of the term, — 
‘when prior to the expiration date of the — 


lease the ouly acts undertaken by the les- 
see are acts preliminary to the actual 

drilling‘and the actual drilling is not com- © 
menced. until after the lease has termi- 
nated, Michigan Oit Company, 71 = LD.. 


263° (1964). If, in fact, “actual drilling | 


operations” had been commenced before 
the end of the primary term of an oil and 
gus lease and such operations. are being — 
diligently prosecuted at that time, the 
lease is extended for «a period - of two 
years from the end of the primary term 
by operation of law. No application for 
such extension is necessary. [italics 
added.] - 


Td. at 46-47. Unlike the jacesae in 


Alta Vista, appellant herein alleged - 
the occurrence of ‘drilling opera- — 


tions at the end of the PE mary term 


of its lease. 

~ Both 30 U.S.C. § 296(e ) and 43 
CFR 3107.2-8; supra n. 2, refer to 
“any lease.” In our construction, 
such a significant word may not be 
given an aan neat effect. Rock- 
bridge v. Lincoln, 449 F.2d 567,571 
(9th Cir. 1971). By the statute, Con- — 
gress established two means by 
which leases may be extended: (1) 
by production and (2) by drilling. - 
Such extensions devolve upon a lease 
by operation of law, not upon appli- 


a ne RIO: BLANCO’ ‘NATURAL’ GAS COMPANY» 
et ls i. May 19, L977 © 


Federal: a gat gael hes 


cation oo a, oe nor a action of 


any official. They are not set. forth | 
_ as alternatives to one another but — 
_ stand as independent sentences. Un-- 


der the terms of the statute, a drill- 
ing- extension is not. precluded. by 


: the. production extension, Such a 


determination is: not. indicated in 


the: legislative history, the purpose | 


of the extension provision being to 
encourage drilling by continuing 
the lease.’ Thus, where two such ex- 


tensions are simultaneously opera- . 
tive, one for an indefinite term and 


the’ other for a fixed term, which- 
ever extension is concluded: first 
leaves the remaining extension. in 
effect. Accordingly, we hold that.a 
lease is automatically extended: for 
2 years when actual drilling opera- 
‘tions were commenced on the lease 
(or for the lease under a unit plan) 
prior to the end- of the primary 
term. If the drilling of the No. 20-1 


‘The - ‘fact that this. is an see ouiati ree 


| sion which devolves upon a lease by operation . 


of . law distinguishes it from prior extension 
“provisions which required an application‘ ‘by 
the lessee and which could be precluded by an 
extension by production. See, e.g., Pan Amer- 


ican Corp., A-28832 (June 27,.1962); Sea-- 


bourd O48 Company, 64° 1.D. 405 (1957) ; 


General Petroteum Corporation, D9 LD 383. 


(1947). 

5 The Senate. SateHox Gotamittec stated as 
follows in. SS. Rep. No. LEO, S6th Cong; 2d 
Sess. 7: 


“LA ]llowance of an: added es ca term for 


existing and future oil and gas leases, if actual 


drilling is being diligently prosecuted at the. 


end of the primary term, will provide impetus 
toward exploration for oil and gas'and reward 


those who do so diligently. The added .period, — 


it is believed, will not result in an excessively 
Jong overall leasing period in view of the time 
required, under present conditions, to block. up 
areas for exploration, obtain. financing, and 
carry on scientifie investigations.” (Italics 
added,) 1962 U.S. Code cones and Ad. News 
8238-89. 
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conditions, the lease was entitled to 
a,2-year. extension.. Son on he 
Appellant. alternatively contends 


that if its lease was subject to termi- , 
nation by cessation of production on 
Mar. 1, 1973, the lease was extended 


by. diligent drilling operations on 


the’ RB-E-01 Well, ‘another well E 


within the unit, which. operations 
were commenced within 60 days of 
Mar. 1, 1973: 


[T]he preparations for he. nielean de- | 


tonation in the RB-H-01 Well which in 
fact were commenced (or recommenced)’ 
on Mar, 14, 1978, and ‘are still being dili-. 


gently prosecuted constitute reworking, or 
drilling operations - which were. com- 


menced within 60 days after cessation of. 


production from the Huber No. 1 Well | 
and thereby prevent termination of. the 


Colorado 1490 lease. The Huber No. 1 | 
Well was plugged and abandoned on Mar. 


1, 1978. On Mar. 14, 1978, the drill rigs 


for the implacement of nuclear devices 


were moved.on site and permission. to de- 
tonate those devices was granted on Apr. 
12, 1973..As shown on page seven of: Ex- 
hibit E, A.H.C. personnel and other per- 
sonnel during April began to arrive on 
site for the detonation. phase and the. ac- 
tual detonation actually occurred on May | 
17, 1978. Clearly, preparations for the de- 


tonation began within the 60-day ‘period 


following the plugging of the Huber Well 


_ and thereby constitute reworking or drill- 


ing operations within the provisions. of 


See. 17(f) of the: Mineral Leasing Act 
(30 U.8.C.4., Sec. 226(f)). 


These specific assertions: were raised | 


for the first time in this appeal. Tt 


would therefore be appropriate for 
the State Office initially to consider 


these factual assertions with advice 
of Geological Survey. Such consid- - 


eration would only be necessary, 
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| however, if the State Office deter . 


mined that the. lease was not ex- 


= tended becatse the drilling’ of the © 
No. 20-1 Federal Gardner Well did: 
not meet the conditions of 80 U. S.C. 


- § 226(e) (1970). If the drilling of 

- the well meets those conditions, 1b. 
it was, commenced prior to the ex- 
piration of the © primary term of the 


_ lease and drilling operations. were - 
- - diligently prosecuted. at that: time, 
then no consideration need be given 
to appellant's | alternative conten- a 7 a 
a, ed Federal Coal Mine Health and 
Safety Act of 1969: Penalties: Pro- 
: cedure. of Assessment 


tion.® 


sion appealed from i 1S eversed: and 


the case remanded for further action : 


consistent herewith. 


oes Ww. Goss, » i : 


Administrative J udge. | 
We c concur: | oo. 


Epwazp w. Sioa 2 
Administrative Fudge — 


i “Axi Poneonires Luwis, ear 
paints Jud: age. i 


‘CAppeliant also wagered that ‘diigent drilling 


- : operations for the nuclear test well were being 
conducted on March.1, 1973. This: ‘matter was — 
_ 0D appeal before the. Director, U.S. Geological | 
; Survey, at the time. the instant appeal to the _. 
“Board was’ filed. By’ decision dated July 31, . 


1975. (GS—69-O&G),” the Director: determined 


- that, actual drilling | operations with respect to 
the nuclear test well did not commence until 


after Apr. 13, 1973, when permission for. em- 
placement and detonation of nuclear explosives 
was given. ‘This: decision was appealed to the 


Board (IBLA. Docket No. “T6-178), “but at: re- 


“quest of the appellant therein, the appeal was 
dismissed by order dated Oict. 16, 1975. 


oF THE: DEPARTMENT OF. THE INTERIOR 


Therefore, pursuant i the: ae 
. thority. delegated to the Board of | 
Land Appeals by. the Secretary of 
the Interior,.43 CFR 4.1, the deci- _ 


“) 8, Federal Goal 
7 Safety Act of 1969: : Appeals: Penalties 


Where the record shows that the Admin- _ 
‘istrative. Law J udge has taken into con- - 
_ sideration all relevant mitigating factors _ 
supported by the eviderice, and has fixed 
the amouit of the penalty. accordingly, in 
the absence of a. showing of an abuse of . ~ 
diseretion .on his part, the: Board on ap- 
peal -will not further steed the » penalty 
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PEABODY COAL COMPANY 


7 IBMA 318 as | 
"Decided 1 May 20, 1977 Pe 


ety ic Peabody. Coal ‘Company a 
from a decision by Administrative — 
Law Judge Cook, dated Aug. 23, 1976, - 
in Docket No. BARB. 75-615-P, ‘in. 

which. the Judge found a violation of - 


30 CFR 75.805: and: assessed. a civil 7 


“penalty” in the’ amount of fe 000. | 


- Afirmed, 


& technical defect in the assessment proc: 
ess does not affect the jurisdiction of an 


Administrative Law Judge and, in the 
absence of. prejudice to a party,. may be 


| cured by an amendment to the ‘petition. 


9, Federal Coal Mine Health and 
Safety. Act of 1969: ‘Penalties: ae , 
ence of Violation: Generally 


oes violation - of 30 CFR 75. 805. is. estab- 
_. lished where it: is shown that Miller 
| plugs, 
| variety, are being employed’ on high-volt- 


connectors of the ‘single- phase 


age electrical equipment. 


“Mine. Health lanl : 


assessed, 


APPEARANCES: ‘Willian P. Wooden, i nem 
Esq:, Gregory J. Leisse, ‘Esq., for ap- 


pellant, Peabody Coal Company; Rob- 


aa, 202). : as ; gang 7 ‘PEABODY. COAL. COMPANY 
7 ae te ee eee: May 20, (1977 pees 


i ext ee Phares, Esq. ? Adting Assistant a 
- Solicitor, David’ L. Baskin, Esq, Trial ae 


Attorney, for appellee, Mining En- 


. - forcement and sted Administration. 


OPINION BY’ ADMINISTRA- 
TIVE: JUDGE ‘SCHELLEN- | 


. BERG | 


by INTERIOR BOARD OF MINE 


OPERA TI ON. S APPEALS - 


Factual and Procedural 
| “Background — 


tion (MESA) inspector issued a 


notice of. violation, No. 3. JEM, 
against Peabody Coal ‘Company 
(Peabody) which cited a violation — 
of 80 CFR 75.8051. and. ‘stated in. 


Lo part as. follows: 


| The cable couplers on the high voltage i “ 
systems at. the Ken No..4 Mine did not ° 
comply with the. law, in that,. they. were — 


not. the three- -phase | type or. constructed. 


__.so-that the. ground check continuity con- 
‘ductor would be broken first and the | 


ground conductor broken last eR RT 


: Prior to the j issuance of this notice, 7 
an accident, had occurred. which re- — 


Mh sulted i im the electrocution of. a fed-. Peibo dy sent its ch eck back ‘a 


MESA, citing 30 CFR 100.5.? Upon . 
failure to reach a conference agree. 


4 Section. 78.865 of 80 ) CFR ‘provides: 7s 


< “Couplers. that are used’ with medium- - 


voltage or high- -voltage power circuits shall -be 


of the three-phase. type. with a full. metallic 
' shell, except that the Secretary. may ‘permit, 
under such. guidelines as “he may > prescribe, 

~ no less. effective couplers constructed of mate- 
‘rials other: than metal, ' Couplers" shall be ade- Soe 
quate for. the voltage and current expected. _ . 
7. ALT. exposed metal . on-the metallic. couplers: 


‘shall be grounded to the ground conductor. in 


the cable. The coupler shall be constructed so” a 
that the. ‘ground check continuity conductor , 
. shall be broken first: and the ground conductors » 
shall be broken last. when the. SOUBIEY: is. Ss being 


uncoupled.” ee 


9372799773 = 


: me a 


eral nt mine ingpector.. This no-- 
tice’ was terminated | on. May. 29, 


| 1974, as “all of the miller plug type 5 
‘connectors were removed from the 
high voltage systems.” Notice of — 
Termination 1 JEM, May 29; 1974. 
“On Aug..14, 1974, Order of “As 
‘sessment. ‘No. 1935-89 was issued, 
listing among some 25 alleged vio- _ 
_ lations - the: violation | of 80 CFR. 
75.805. Peabody requested aformal _ 
‘hearing with the Office of Hearings _ 
‘and Appeals on the alleged viola- 


oe: August 28, 1974. t 
On May. 4, 1974, a NGning En- - tons On ueus On Sep 


ts ‘1974, Pe bod: ae 
| feemnen an a Sa fety Administra-. eabody: received a-letter - 


dated : Sept. 11, 1974, in’ which ~ 


MESA advised that the alleged 1 vio- 
lation of 380 CF R 75.805 bad been. — 
improperly assessed. and so would 
be deleted from Order of Assess- 
“ment No. 1935-89 and such order 
would: be reissued: properly, On the ae 
same day, Peabody forwarded a 
2 check to the Office of Assessment to - 
pay in full Order of Asséssment No. 
1935-89. A new order of -Assess- 
‘ment, No: 1935-91, which’ contained Pas 
the alleged: violation of 30 CFR 
75.805, was issued ¢ on Sept. 19,1974. 
Théreafier : MESA> ‘yeturned Pea-. 
body’s check ‘and on. Nov. 1, 1974, | - 


ment and pursuant to Peabody’ S re- 


“quest, MESA. forwarded both Or- - . 
e ders to counsel for formal hearings. | 


On Jan, 22, 1974, a petition for 


assessment of a civil A penal. was r 


2 Sec. 100.: 5 of 30° ) CFR provides i in pertinent ; 
part: 


Los ay Payment. by’ the: -oierator- or miner: of 
- ; the assessed. penalty will close ae case, aa 
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filed on Order of Asecewent No. 
1985-91: for the alleged violation set 
forth. in...Exhibit “A”. attached 
| thereto,: which cited both. Notice of 
‘Termination 1 JEM, baat 29, 1 4 
and 30-CFR. 75.805. 
Peabody. filed a motion to ieee 


| contending that it had. tendered full 


payment. :of _Order..of Assessment 
No. 1985-89 when: it contained ‘the 
alleged. violation.of 30 CFR 75.805. 

In ‘denying this motion by. order 
dated Dee..5,.1975, the J udge found 


that Peabody’s payment was not 


timely, since. prior thereto it had 
_ been notified not to make payment 
of Order No. oe as it had been 


a voided... 


By. pie ‘duis Feb. 4, 197 6, the 


J udge granted . MESA’s motion to 


amend. its petition by substituting 


-_ Notice of Violation 3 JEM, May 4, 


1974, for. Notice of ad dL. 
JEM, May. 99, 1974, which had 
| erroneously ape ‘on. Exhibit 
_ “A? as originally filed. In granting 
_ this, motion; over Peabody’s objec- 
tion, the J udge. found that Peabody 
had. apparently been aware: that 


: 7 MESA intended to base. its petition 


upon. Notice No. 3. JEM of May 4, 
(1974, and: therefore. would: not be 
. prejudiced by an. amendment to the 
petition to reflect such allegation. _ 

A hearing was held on Feb. 10, 
“1 and .12, 1976, and a decision is- 
sued on Aug. 23, 1976. At the out- 
‘set, the Judge rejected Peabody’s 
. arouraent that the Office of Hear- 
ines: and Appeals lacked jurisdic- 
tion and held that the petition as 
originally filed was amended prop- 
erly. It was found that the Miller 
Pings as i by Peabody 


could. be categorized. as. devices 
within the. -purview - of 30. CFR 


75.805 and that they were in viola- 
tion of that regulation. The J udge : 
held that this violation was a very 


serious. nature, while recognizing 


that. there. would have been no. elec- 


trocution if the circuit had been.de- 
energized pursuant to proper test- 


ing techniques (Dec. 19). In- find- 


ing that: Peabody did not. demon- 
strate gross negligence the Judge 


paneiered the failure of MESA 

personnel to previously cite for — 
‘other: violations of 30: CFR 75. 805 
for use of thesé devices: which were, 


obvious’ and visible.. The recom- 


mended penalty of $10,000. was Té- 
‘duéed'‘and a penalty of $7, 000 was 
assessed, in’ light of the foregoing 


fact and Because MESA permitted 


production to be resumed: with the ._ 
dangerous connection in question 
and.-prior to abatement. (Dec. BL )e . 
. On appeal, Peabody contends. that 
‘the Administrative’ Law Judge 
‘Jacked subject’ matter jurisdiction pet 
‘of the proceeding. as the service of © 


a proper Order of Assessment is a 


condition precedent to the filing’ of 


a ‘civil penalty proceeding’ and be- 


‘cause the order herein ‘listed a: no- 


tice of termination rather than a 


notice of violation, it is fatally- de- : 
fective. Additionally, Peabody ar- 


gues that it paid Order of Assess- 


‘ment No. 1935-89 and that this was 
the only order ever issued with re- _ 
‘spect to Notice of Violation 3 JEM, | 
May 4, 1974, and. so the case should © 
be elosed pursuant to 80 CFR 1005.5. 
Peabody also asserts that the Judge — 
erred in finding that Miller plugs | 


are coup ier and must therefore be 
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- in oo ne ars 30 CFR 15. 805. 


as that regulation. is void for va- 
cueness. Finally, it 1s argued that, 
based on MESA’s.own acquiescence 
in appellant’s use of Miller. plugs, 
a finding of negligence i is. Inappro- 
priate and further that the decision 


fails. to. accord. “proper mitigating 


weight. to the finding: that the.fatal- 


ity would not have occurred under 


proper testing procedures. and: de- 
energization of.the circuit. Peabody 


submits that the amount. of-the pen 


alty should be reduced accordingly. 
“MESA contends that Order of 


Assessment No. 1935-91 referred to 
a violation which is all that,80. CFR 


Part. 100 mandates, that Peabody 
was aware of the alleged violation 


being charged: from the: outset: and 
that: any deficiency. was :corrected 
- prior to the hearing. With:respect. 
to the..gravity of the. violation, 


MESA -asserts. that had. proper de- 
vices been in. use. de- -energization 
would have occurred regardless of 
testing procedures. used. and there 


would have been no electrocution. - 


. Issues on A peak 
ee ‘Whether the Administrative 


| Law Judge had subject matter jur-_ 
civil, penalty | 


isdiction of the 
proceeding. 


B: “Whether the © use of ‘Miller 


plugs constituted a violation of 30 
CFR 75. 805 and, if so, whether 
~ Peabody’s | " noncomplianee Was 

negligent. = 

‘C.. Whether simcant me proper 
consideration and weight were 
given.to the use of improper testing 
procedures in detérmining the 
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pan oun: of the aise assessed, and, 
if not, whether the amount. of. the 
penalty should be reduced. | 


Discussion 2 
fit ‘Prior to ihe institution: er a 


civil penalty proceeding, under 30 
CFR Part 100, an Order of Asséss- 


ment must be served | on an operator 
with the opportunity afforded to 
either pay the penalty, request cy 


conference, or request a hearing. 
Peabody does not dispute that’ such 


an order, No. 1935-91, was sér'ved 


herein and that’ a- hearing’ was re+ 


quested with full knowledge of the 


violation charged.’ ‘However, ‘view- 
ing the issue as jurisdictional, Pea- 
body contends that: its ‘undispiited 
awareness of the underlying Viola- 
tion 1s irrelevant." * 

‘Such a technical defect in ‘hex as- 


“sessment process in no way affects 
the subject matter jurisdiction ofan 
Administrative Law Judge, : and, In 


the absence ‘of: ‘prejudice ‘to Pea- 


body, the J udge: was correct in al- 
~~ lowing MESA t to. amend. its petition 
by substituting the notice of viola- 
tion for the notice of. termination 
| cited heron: 


In contending y that it hae paid the 


penalty assessed for Notice of Vio- 
lation 3 JEM , May 4, 1974, Peabody 


is raising on appeal an argument 
thoroughly and properly disposed 
of below. On the basis of verified 
documents he requested, the J udge 
determined that Peabody tendered 


full payment of Order of Assess- 


ment. No, 1935-89 tavane previously 
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been. sictied: ‘iat such Oe was 
voided ‘because of an incorrect: pen- 


alty assessment for Notice of Viola- 
that Miller plugs were employed by | 
Peabody on transformers and high- 
voltage’ electrical equipment. These 
devices served’ asthe connection 
from the high-voltage circuit tothe — 


tion 38° JEM, May’-4, 1974. The 


Judge recognized, ‘and the Board 
~ agrees, that her is nothing in the 


: regulations which prohibits “MESA 


from correcting an erroneous assess-__ 
ment, especially where the operator — 
has i in no way changed his Dosnor a 


in reliance. thereon. 


“The ea ee wae 30 30 OFR 
75. 805, ‘provides in pertinent part: 
“Couplers. that are. used with.medi- 


- um-voltage or high-voltage power 
circuits shall be of the three-phase 


type with a full metallic shell * **.” 


As the term “coupler” is nowhere 

defined, the crux of this proceeding 
is whether a Miller plug is a coupler 
and therefore subject to the regula- 
tions. If such device is a coupler 
subject. to the requirements of 30 
CFR 75.805, its use in. the circum- 


- stances of this case would clearly be 


a violation. As sole:support. for its 
contention, that Miller plugs are not 
couplers, Peabody cites the testi- 


mony of-one of. its errs ene | 
he regarded Miller plugs as. “con- 


nectors” not “couplers”. (Tr. 829), a 
distinction without a difference 1 in 
our. opinion. 7 


[2] The term “coupler,” ¢ as used. 

“Gn. the regulation, has a broad con-- 
notation and is not meant to define 

‘a particular device. Iti is intended-to 
be read in terms of usage. The regu- 


ation explains how any device so 


7 used should be constructed. Any de- Sass 
“vice: ‘employed in joing ‘medium-— 


or or high-voltage cables or co 
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ante age! the specified character. - 


_ istics. 7 
~The: record ‘supports. a Haine 


transformer (Tr. 889). Based upon 


their usage, they must conform to30 
CFR 75. 805 which the devices here- . 


in did not. | 
~ The Seiaence : shows: that tae Mil | 


ler plug had no metallic shell and 
that it was a connector of the single- _ 
phase variety. (Dec. 16-17). Addi- 


tionally, it was so constructed that 


if it were pulled it would not. break 


the ground ‘check. continuity ‘con- 
ductor first” and the ground con- - 
ductor last (Dec. 14). The Judge 
stated; “It is clear that the Miller 


plugs did-not comply with 30 CFR 
75.805” (Dec. 17). We agree that 
the record amply supports the find- 
ing that a violation occurred. ~ 


We find no merit in Peabody’s 


assertion: that 30 CFR 75. 805 be-. 


cause of vagueness cannot be validly 
enforced. Furthermore, on ‘this 
point, we.are unable to grant relief. 
The Board has held. that it lacks the 


| power to declare a. regulation void 
or invalid for any reason. - wD astern. 
 Asseciated Coal - Corporation, 5 
IBMA. 185, 82 LD. 506, 1975-1976 
OSHD- par. 20,041 . (1975) ; Buffalo 
Mining Company, 2. IBM A: 226, 80 . 


I.D. 680, Pie OSHD ee 


163618 (1973). 


To the extent that, Beaboaye ar- 


‘gues that Miller. plugs are. not in 
‘violation: of 30 CFR. 75.805 due to 


= ditionally,.. 


7 ee "ec! oh 2 a PEABODY COAL’ COMPANY © 
a May 20, 1977 


| MESA’s dinets previous adminis- | 


trative acquiescence - in’ the use of 


Miller plugs on high- voltage equip- 
ment, such conduct on the part of 
_ MESA j is irrelevant. Once it is de-. 
: termined that-a regulation, as prop: 
erly construed, imposes an. obliga-- 
tion, then possible negligent en- 
) forcement of such regulation can in 
_ no way change that obligation. Ad- 
J ndge: correctly ; 
found» that. Peabody. itself was - 
- negligent 3 in not being aware of the 
. épecific. requirements. of. the Jaw. 
In 1971, at another of the operator's: _ 
_  mgjines, and following the electrocu- 
tion of" an- employee, unapproved- 
type high-voltage couplers were re- 
placed’. ona : transformer by: ap- 
proved. three- a Lleol cou 
~-plers: oh - 
. The conduct oe the parties ae | 
a might however. bear. on the amount 
of a penalty to be assessed, and the 
ot udge did properly modify: the rec- 
ommended - penalty to. reflect. the | 
fact that Peabody was not guilty of 
gross negligence, owing to MESA’s | 
ae previous | conduct with respect to 2 
ome ‘the u use of Miller plugs. | 


the 


: ‘The ‘gisvity ca ‘the Soho is 
one of the factors to be consider ed 
- in assessing: al. civil penalty’ pur ‘su. 
ant to the criteria. in sec. 109(@) (1) 
of the Act. In contending that. this 
serious 
MESA’s main argument 1s that it 
led to a fatality. The J udge found — 
the ‘violation..to be very serious, 


violation. ; is . extremely _ 


- rather than: extremely serious, ‘due 
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to the. fact thin MESA er 7 
: chose. not to issue an imminent. dan- 
ger order to prohibit: operation of 
the transformer’ In: question prior 
to abatement. This, factor was also 
specifically cited: in reducing the 
amount of the recommended | pen: 


alty, as was the fact that MESA — | 


— had previously observed this, condi- - : 
tion without i issuing notices of NAD 


lation (Dec. Bh) | 7 
[8] The J udge sis6 a apedted ‘the oe 
testing procedures violated ° by the | 


MESA: inspector: and - found that; 


“under oe techniques, i in- 


| trocuted it the. ‘cireuit had been de- — 
energized | (Tr. 258)”. (Dec..19). 


Peabody - contends that this fact 


-should have been considered in fur: 
ther mitigation of the amount: as- — 
sessed. The Board’s reading of the 

_ Judge’s decision indicates that this 
finding was considered in: determin- 7 
ing the gravity of the violation, as 


was the finding that had a proper — 


coupler. been’.in’ use the circuit 
would have been de energized auto- 
matically (Dec. 18-19). In view of 
these findings. it cannot be said that | 
_ _ the Judge erred | in failing to single | 


out: the improper testing procedure = 


as a factor for further mitigation. 


The Board finds that the totality se 


of: circumstances leading» to the 


fatality. was fairly | and thoroughly | 


evaluated by the J udge i in reaching 
his determination that the violation a: 
was of a very serious. nature. The 
penalty assessed herein is amply 
supported by the record and, there- 
tore, ‘val not be disturbed on beepeal 
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ORDER. 


"WHEREFORE, nanan te sa | 


authority delegated to the Board by 
the Secretary of the Interior, (48 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that the decision of the 
Judge in the above-captioned case 
IS AFFIRMED, that a penalty of 
$7, 000 is pesccaed. for the violation 
deséribed i In Notice of Violation No. 
3 JEM, May 4, 1974, and that Pea- 


this amount on or before 80 days 
from the date of this decision. ¢ 


- Howarp J. “ScuurimnpEre, Je. os 


. Administrative: J — | . j 


 . ditions. 


I CONCUR: 


Davip Doe 
C hae ihe Administrative J dye, 


SOUTHERN OHIO COAL COMPANY 


7 IBMA 331 | 
Decided Ma y 23, 1977 


ene ie the Southern Ohio Coal 
Company and the Mining Enf orcement 
and Safety. Administration from a. 


- decision by Administrative Law J udge 


George A, Koutras dated Oct..29, 1976, 
in Docket No. M. 76-849, in which 
Judge Koutras eranted in part and de- 
nied in part Southern Ohio Coal Com- 
pany’s Petition for Modification of the 
application of 30 CFR 75. 1710-1 (a) 


to its Meigs No. 1, Meigs No. 2 and 


Raccoon: No. 3 Mines, pursuant to 
sec. 801(c) of the Federal Coal Mine 
Health and Safety Act of . 1969. 
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“ Astimed « as. modified. 


1. ‘Federal . Goal ‘Mine ‘Health... ‘and 
Safety Act of 1969: Modification of 
Application. of ‘Mandatory Sasi 


Standards:. Generally 


Where, in a- proceeding to- modify the ap- 
plication of:the mandatory safety stand- 


: ard requiring that self-propelled electric 
face equipment be equipped with cano- . 
pies or cabs (30 CFR 75.1710-1), a, coal 
- mnine operator: proves that: the state of 
relevant inining ‘operational conditions 


body Coal Company SHALL PAY | 


varies from time to time aid does: not 
remain static, it.is error for the Admin-~ 
istrative Law Judge to grant relief . on 


the basis of the state of. such conditions : 


at a particular point in time or at'a par- . 
ticular operating location. in the:mine in 
disregard of. the var iability of those con- 


2. Federal - Coal. ‘Mine Health ‘anil 
Safety Act of 1969: Modification of 
Application of Mandatory Safety 
Standards: Generally 3 
It is error to grant relief in mining sec- 
tions with mining heights above 56 inch es 


where. the ‘Petition for Modification 
prayed for relief only in sections where 


the mining a is 06 inches or less. - 


Mine. ‘Health and - 


3. Federal Coal . 7 
Safety Act of 1969: Modification of 


- Application of. ‘Mandatory — Safety 
Standards: Burden of Proof 


“Where an operator has established a 


prima facie case of diminution of safety, 
the issue of the availability of technology 
which would allow compliance with a 
mandatory safety standard. without ‘a 
diminution of safety is an affirmative de- 
fense available to. the Mining Iinforce- 
ment and Safety Administration, and it 
is not necessary for the operator to ‘prove 
that no such. anaes ae exists in order 


to prev ail. 


4, Federal Coal Mine- ‘Health ‘and 
Safety Act of 1969: Modification of 


ma os, Bea "SOUTHERN. OHIO COAL CON 
; Roe oa ‘ Paros be : vt Soe May 23, 1977 ° Wo se al 


Application ‘of Mandatory fangs 


Standards: Generally — 


Iti is error for the J udge to deny all relief ; 


that: is requested where the evidence of 
record | Will permit the granting: of some 
relief. : : 


‘ APPEARANCES: Alvin 5. McKenna, 
‘Esq, and D. Michael - Miller, Esq., 
Alexander, Ebinger, Holscheek, 


‘Fisher & McAlister, for appellant/ 
petitioner, Southern Ohio Coal Com-. 


pany; Robert A. Cohen, ‘Esq. Trial 
Attorney, and Robert J. ‘Phares, Esq., 
Trial Attorney,. for appellant/respond- 


ent, Mining Enforcement and | Safety 


| Administration. | 


OPINION BY OHIEF ADMIN- — 


ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF sn i 


OPERA LIONS APPEAL’ 


aeoial ond Procedural Back-- 
ground 


‘Ga Mar. 19, 1976, sepeiient peu 


tioner Southern Ohio Coal Com- 
pany (hereinafter “SOCCO”) filed 
with the Office of Hearings: and’. 
Appeals a Petition for Modification . +" 
under sec. 301(c) of the Federal © 
- Coal Mine Health and Safety Act 


of 1969 (hereinafter “Act.”) * The 
_ Petition prayed for a modification 
of the application of the mandatory 


safety standard set out in 30 CFR 
75.1710-1 with respect to all of the | 


mining sections regardless of verti- 
cal clearance therein in its Meigs 
No. 1 


1180-U.8.C. §§ 801-960 (1970). 


, Meigs No. 2 and Raccoon No. | 
3 Mines. That standard requires the 
7 installation of substantially. con- | 
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structed abs or canopies on all self- 
propelled electric face equipment in 
accordance with a timetable coordi- 
nated with the measurement of min- 
ing heights in a particular mine? — 

“The apparent statutory basis for. 
80 CFR 75.1710-1 is sec. 817 (j) of 
the Act. 30 U.S.C. § 877 (i) (1970). | 
During the hearing on the merits in. 
June 1976, SOCCO. indicated that 
it was contracting the scope of its » 
prayer for relief so that it was seek- 
ing modification only in those sec- 
tions with a vertical clearance of 56 
inches or less and not. for the 
“front” canopy on any root bolter : 
mm any section. -_ 


- 2The text of the ‘pertinent. part of 20 CFR | 
75.1710-1 is as follows: . 
- “(a). Hxeept as arocided in paragraph (f) : 
of this section,. all self-propelled | electric: face 
equipment, including shuttle cars, which is-em- 
ployed in the active workings of each under- 
ground coal mine on and after Jan. 1, 1973, 
shall, in. aecordance with the schedule of time | 
specified in subparagraphs. (1), (2), (8), (4), 
(5), and (6) of. this” paragraph (a), be. 


| equipped. with substantially. constructed cano- | 
pies or cabs, located and installed in such a — 
‘manner that. when :the operator is at the 


operating controls of such equipment he shall 

be protected from falls of roof, face, or rib, or 

from rib and face rolls: The requirements of 

this paragraph (a) shall be met as -follows: 

“(1) On and after Jan. 1,. 1974, in coal. 
mines noes mae cen of 72 inches or 

more; — : 

*(2) On. and after vals 1, 1974, - in coal 
mines having mining ‘heights: of. 60 Anches or 


_ more, but less than 72 inches;".-.: 


; CS) On and after Jan, 1, 1975,. jn woul. 


“mines having mining heights of. 48 Inches or - 


more, but less than 60 inches; 
. *(4) On and after July 1, 1975, in coal nee 
mines having’ mining. heights. of: 36 inches or 
more, but less. than 48 inches; .. 
(5) (i), On and. after Jan. 1, 1976, in Ci 
mines having mining heights of 30° inches « or S 
more, but less than 36inchés, 
. (11) On and after July 1, 1977, in coal 
mines having mining heights of 24 . Inches or | 
more, but less than:30 inches, * and .. 
(6) On and after July 1, 1978, 
mines having mining aoe: of: less ‘than. 28 
inches:” a 


in| coal “af 
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On. Mar. (22,. 197 6, the United | . 
aa Mine. Workers oe America (herein- 
after “UMWA”), representative. of | 
 the.miners..at the. three mines. in- 
ce volved, filed an an ewtro SOCCO’s 

| Petition requesting that the Peti-. 
tion be denied and alleging that the 
proposed modification would not at 
| all times. guarantee. the same meas- 
afforded. the 

miners as guaranteed by the regula- | 
tion and ‘that: application of the 
ei regulation’ s standard would not re- 


ure of: protection. 


| sult in a diminution of safety to the 
miners. That was the only official 


; : participation of. the UMWA. as. a | 
party in the case. 


moe he Mining ics ‘and 
- Safety: : Administration | (herein- 


7 after “MESA”) filed. an answer. to 
_ SOCCO’s petition on Mar. 29, 197 6, 


: in which it. indicated | that it. cur- 


ep rently had insufficient knowledge | or 
| information. to admit or deny the _ 
allegations - contained in SOCC’s 

. Petition, but that. it would. conduct. 
a full. investigation of the condi- _ 
~~ inining complex i in Meigs and. Vin- | 
ton, counties, Ohio, in which three 


tiéing at the’ mine relative to the pe- 


_. tition and file a report of the results — 
of that investigation by way of. an 
- amended answer. | 
— . On May 25, 197 6, ‘MESA filed i‘ ; 
eee amended answer; , incorporating aS a 
part thereof a report to Assistant - 
- MESA Administrator John W.: 
7 Crawford, regarding the results of | 
the investigation anticipated i in its” 
- _ original answer. The amended. an-. 
 Swer. opiried:. that the | Petition 
should be. denied “for the reasons 

| outlined. in... Government. Exhibit | 


No. 1 [the. said report].” Ce 


Law Judge (hereinafter “Sadge") 
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held a Keatin: on athe Petition. in . 


Columbus, Ohio. During the hear-— 
ing, SOCCO and MESA presented — 


a substantial amount of evidence ree 
7 garding the physical characteristics 


of various sections of the three. 
mines as.well as evidence regarding - 
the. machinery i in use at the mine or | 
on order. In the latter category 


were testimonial’ and documentary 
evidence of the equipment’ S engi-- 
“neering data, equipment operators’ : 
testimony eae operational de- 
tails, photographic . and videotape 2 
representations of the equipment, _ 
and opinion | testimony — from: a. 
MESA. technical expert, 
other items: of evidence. | 


amon g 


, Based. on the. svidenes. adduced, | 
argument and postheari ing: ‘briefs, 


the Judge issued.a decision dispos-  __ 


ing of the Petition on Oct..29, 1976. 
The Judge’s findings and eae | 
sions in that decision pertinent to — 


the appeal along with relevant com- 
ments were the “following: | 


Petitioner, SOCCO: nes B 


mines are now operating. Meigs No. 


1 Mine is the first of these; it had 
5, working sections of a plenned if * 

: throughout: the. operative period. 
Meigs: No. 2 Mine is the second; it 
had 11. sections. of: a planned. 14 

avorking at the time of the filing of 

_ the Petition and 12 working sections 
‘atthe time: of the June. “hearing. : 

~ Raccoon ‘No, 3-is the final. mine in 


this. group; it. had 5 of 9 planned 


sections. working throughout: the 
period (Dee. 6-7). Eo, eee, 
On June 8~11, the Administrative: 7 


All three mines have enungilly 
good roofs from a eu po stand- 
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4 Point AN ee iedliclaltae bottom: 
; subject to water. and to. considerable 


. a mud (Dec. 7). - | 
Both ecaventinuel and ence: : 


 ous'‘mining take place in the various 


- sections throughout all three. mines. - 
. On a. typical conventional: mining 

| Pata section, there are seven pleces af 
electrical face - equipment : a coal. 
drill; a. cutter; a loader; a roof — 

- bolter; a: scoop; and two shuttle 
cars. On a continuous mining. sec- 
tion, there are typically five pieces 


of such equipment: a continucus 


miner; a roof. bolter; a ant and 3 


two. shuttle cars (Dee. BY ee. sacs 
A number of miners. and other 


- : mine personnel besides the. opera - 
_ tors of: electrical face equipment. 


typically ‘work in these--sections. 


them (Dec. De 


There: are in: total. 180°. pieces. ae 4 
equipment | to which the cab and 


canopy” regulations apply. in these 
three mines. Nearly 90 percent of 


these pieces already have. the re- 
quired cabs: or canOp Ee: installed” 


: oi ts 


‘The: J ea rejected ‘s00CO's : 
4 alternative ground :for the granting : 
of relief, that.is, that it had a plan 
which guaratiteed no less than the 
same amount of safety as the stand- - 

~ ard the application of which the pe-_ 
. tition sought modification. | 
— “proposed alternative method ‘of. 
os protection” advanced’ by | socco 
was the existing roof control plan. | 
The J udge rejected this as not guar-— 
in -ateelnia the same measure of pro- 


4 tection: “because although’ SOCCO 


| are: 


The 


ani com seaniel.. some - oor i 


MESA’s evidence regarding roof 
and rock falls, SOCCO was unable 
for all. 


able to the “alternative method”: 


part of SOCCO’s case (Dec. 105- a 
107). | 


“As: to. ie atliak: grounds re | 


SOCCO’s: petition, that is, an al- 
leged. diminution of safety, the 


J udge created in essence two broad 


categories of reasoning ‘for. grant- 
ing or denying the petition. In one _ 
_ ve these - categories there-are four 

‘subgroups. (It appears that in mak- 


ing his decision, the J udge consid- 


ered a particular piece of equipment — 
in a particular mining section at’ a 

- Usually. none of these people work — 
-. witha cab or canopy ¢ over. or Ear OUn : 


particular. time, in an. approach 


which SOCCO. and. MESA have re- 


- spectively described as “static” and 


“piecemeal. oe ae 
“The: gy categoriés referred to. 


Vso: sehen was. testimony 
ac other: evidence to indicate that 


_the installation of canopies on’ some 
‘pieces of equipment. had-led to se- . 
vere safety problems resulting from: 


lack of: visibility. The equipment. 
under this. category and its location — 


in the mines may be summarized as 

follows: | 
lee Lokar and Torkar shuttle cars— 
Meigs No. 1 on 007 section, Meigs — 
‘No. 2 on 007 and 014 (ioe only) _ 


(a) National Mines’ Serv- | 


sections; (b)_ Joy 14BU10. loading 
machine—Meigs No. 2°on 005 sec : 
tion and Raccoon No. 3, on 004° sec-. : 
tion ; (c) J oy and Goodnian cutting : 
machines—Meigs No. 2 on 007 sec. 


incidents presented by 
MESA testimony to provide expla- 
hation. in a way which was favor- | 
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tion ; (d) National Mines Service : 


Marietta: continuous miner—Rac- 
coon No. 3:0n 001 section;.and (¢) 
Schroder coal. drilling ‘machine— 


Raccoon as 3 on 004 section. ae a 


84-88). 


Popiudas Based Vevey: on. the: 


testimony of a. MESA expert wit- 


ness, the Judge devised a formula 


for determining whether a particu- 
lar piece of equipment in a particu- 
lar section of a mine could be op- 
erated. with a canopy without. the 
creation. of additional hazards, in- 
cluding’ visibility problems, due to 
the cramped operator compartment 
and the vertical height of the area 
in which the equipment was expect- 
ed to operate (Dec. 95). A num- 
ber of factors were important to the 
formula. The most salient was min- 
ing height ina section. Early in the 
progress of the case, there was a 
_ substantial disagreement regarding 
the proper term to be used in de- 
scribing height.in a particular entry 
_or section. It was agreed that the ap- 
propriate measurement ‘was simply 
vertical clearance. This meant floor 
to lowest allowed roof support 


height, and not. necessarily literal 


floor-to-roof, since a floor-to-roof 
measurement would be an artificial 
indication of vertical clearance, 
given.the ‘presence of. roof control 
_ materials which reduce clearance. 
The case was tried under the pre- 


sumption that the proper “mining 
height” for a particular: entire sec- 


fon: was the lowest. height i In the 


working portions of that section 
(Dec. 95). Both: parties: presented 


evidence of ‘mining heights ;j ‘In all 
sections treated in the Judge’s Deci- 
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sion, except that MESA presented 


no measurements for the 005:section 
of Raccoon No. 3 Mine. (Dec. 89-91, 
103). (SOCCO was also the: only 
party..to ‘present evidence on the: — 


mining height in the-008 section.of > 


Meigs No. 2 Mine. This section was _ 
net open at the time of the filing of | 


the petition but wasopen atthetime 
of the June hearing.) The great 


bulk of the respective measurements _ 


were very close.to-one another, but 


others displayed considerable -dis- 
crepancies, and in these latter cases, 
the Judge relied on MESA’s. fig- 
ures.-(These were raw figures which 


did not take: into. account @ 3-inch 


deduction. for roof a or 


92.) 


cence actor was : daciine 
frame: height. Since MESA pre- 
sented virtually no evidence on this - 
element, the Judge accepted all of 
SOCCO’s evidence presented there- 
on (Dec. 93-94). A third element is 
the required minimum clearance 
from canopy. top to the bottom: of 
allowable roof support materials: 
The consideration of this element 
resulted. from the MESA expert’s 
testimony that a certain clearance. 
was necessary. to prevent “roofing 
out” and similar dangerous occur- 
rences in the normal operation of 
the equipment in bottom conditions 
like those in SOCCO’s mines. The 
MESA expert testified to specific 
minimum clearances for all of the 


various’ pieces’ of equipment in- 


volved except: for the Fletcher 
L:TDO-17 roof bolter (Dec, 92-93, 


95-103). The final element.is height 


of canopy above machine height to 
allow for reasonable. operator. visi- 
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bie The MESA expert. testified 
that a 10-inch height was necessary 


on the Joy 10 SC shuttle cars, and 
though he failed to testify on this 
factor .as to the other Pieces of 
, equipment, the Judge, based upon 


the expert’s total testimony and the 


Judge’s observations. of the photo- 
graphic. and. videotape. evidence, 
concluded that the 10-inch clearance 


was & minimum for all pe of 


equipment (Dec. 93). = 
Using these factors, the. formula 
| consists of the. following: 


| the. raw. vertical: clearance measure- 


ment (from MESA), in inches less" 
_ 8.inches for allowable roof support, | 


: then that. piece of equipment. with 


canopy attached cannot safely. and. 
successfully operate in that section, 


and no.canopy will. be required on 


2 ats If the first figure.is. less than the 
- second, then ‘the: equipment with 


canopy can safely and successfully 
operate, and thus a canopy is re- 
quired (Dec. 95). 

(A) Using ae. formula; | 
Judes granted modification to the 
following pieces of equipment: (1) 
National. Mine Service Marietta 
Miner—Meigs No. 1, 001. section; 


(2) National’ Mine Service Shuttle _ 


Car—Meigs No. 1, 001 section, 005 
section; (38) Joy 15 RU: Cutter— 
Meigs No. 1, 005 section, Meigs No. 


2, 001 section, Raccoon No.3, 003 
- section; (4) Joy 14 BUL0 Loader— 
Meigs:No. 1, 005:section; (5) Schro- 
der CDB 2000A-16 DrillMeigs 


the 
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‘No. ci “005 eee (6), Gcoainad 


9500 Cutter—Meigs No.1, 007, sec- 
ticn, Meigs No. 2, 009 section, O15. 
sechior. O17 section; (7) S & ‘s 
Scoop—Raccoon. No. 3, 003. section 


(Dee, 95-103). 


(B) Using the formula, ne 
J udge denied modification | on, the 
following pieces of equipment : 

(1) In Meigs No. 1, on the - | 

003 section: J effrey 1201 ‘Miner, 
and S. & Ss Scoop; 

004 section : National Mines Serv- 


ice Marietta Miner and Shuttle Car; 
If the machine height 3 in. aches _ 
~ plus: the 10-inch canopy height plus 
the required’ clearance. in inches. 
above the canopy top is greater than 


007 section: Joy 14BU10. Tionder 
and Schroder CDB 2000A-16 Drill; 

a2) In Meigs: No. 2, on the... 

003 section: Joy 15 RU Cutter, — 
Joy 14 BU10 Loader, S&S Scoop, 
Schroder CDB 2000A-16 Drill and 
National Mine Service Shuttle Car; 

007 section: Goodman 968-2 
Loader, Long Airdox. TDF-24-D. 
Drill, Ss &S Scoop; 

009 section: 
Loader, Long. Airdox: TDF-24-D 
Drill, Fletcher. LTDO-17.. Roof 


| Bolte, S&S: Scoop and National 


Mine Service: Shuttle Car; 


011. section: Joy, 14. RU> Cutter. on 


and Long. - 
Drill; 

015 section: Goan: ends 
Schroder CDB..2000A-16- Coal. 
Drill, S & S Scoop, and National 
Mine Service Shuttle Car;. = 9: 

017 section: Goodman ‘968-2 
Loader, Schroder CDB 2000A-16- 
Drill, S & S Scoop, National Mine 
Service Shuttle Car; 

- (3). In Raccoon No. 3, on cues 


Airdox . | eee ; 


~~ 001 section: Kersey Scoupes ie tae 


Pee 968-2 _ 
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: — 002 section : Je ersey. 15 RU Culiar a 
Joy 14 BUi0 Loader, Schroder _ 
~ Kersey 


- CDB- -2000A-16 Drill, 
_ Scoop, National Mine Service nM 
tle Car; — 


008 section: J oy 14 BULO Loader, : 
Schroder CDB 2000A~-16 Drill and _ 
_ National Mine Service Shuttle Car; 
004. section: Joy 15 RU. Cutter, 
S&S Scoop, and National Mine | | 
lowest. mining. heights. as measured 
by both parties. (or as measured. by eo: 
MESA i in cases where the two meas- 
urements were significantly’ differ- 
ent) were above 56 inches. Reason 
and logic. would demand such ares 
sult, but the J udge’ never specifi- 
7 cally ‘mehtioned. that denial. How- 
ever, that. result could be inferred i 


Service Shuttle Car. 
~ (©) Joy 10 SC shuttle car. ‘The 


| - Judge found that the Joy 10 so. 
Shuttle Car qualified for the grant. 
ing of the. petition in all sections 


with mining heights’ of 56 inches 


- and under. This came as a ‘result. of 


7 applying the formula, and of the 
_ MESA expert’s: direct . testimony 


ea that. this Piece of. equipment could : 
not. successfully operate. in such 


| heights | (Dec. 98-94). In’ MESA’s 
piece-by- -piece, : “section-by- -section 


cataloging of the equipment, only | 
_three Joy 10 SC shuttle cars appear. ; 
~ One of them, although ’ it also came 
under: the “Visibility”: diminution’ 


| category - ‘Mentioned © above, ap- 


peared in a’section (Raccoon No: 8, 


section 001), which ‘has ‘a height 


| above 56 inches. Of the. other two, 
-» it is not clear whether one is a Jc oy 


- 21 SC or a Joy 10 SC shuttle car, 
but i in any event they’ both appear 


- in sections (Meigs No. 2, 001 and 
002. sections) . which are above 56 _ 
- inches. Co Pere om, Part Tl, B, 4 


| nits) 
= aCe) The 
| Root ‘Bolter. 


‘Fletcher “LTDo-17 
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‘Meigs No. | ae 
inches) ; “i ni 002 (1i4 inches) an oe 
section 004. (60 inches); 3-section 005 > 
(62 inches) ; and section 006 (6914 

inches)... (All figures: are MESA’s 


There was some, | 
amount of evidence which indicated 
| that the problems: with the canopy 

on this saa of ee: were nel : 


as severe as those concerning other 


equipment. Also the Judge felt 


there’ was insufficient. evident ‘pres 283° 

| sented on which he could make a 
decision based onthe formula. Asa 
‘result, the Judge denied modifica- ie! 
tion for each piece of this’ type of - 
equipment: (Dee. 104-105). . 
Arguably, the Judge denied the a 


petition in all sections where the — 


from ‘two. actions in the decision. i 


First, the J idge. excluded Six Sec: _ 
| tions from the ‘operation of his ae? 
| grant generally of the modification a 
for the Joy 10 SC shuttle car. Sec- 


ond, in the J udge’ S section-by- sec-- - 
tion analysis of the mines for pur- — 


| poses of. applying the formula the es 


following | — cwere omitted: — 
"section - 001. (64 


2. 


raw measurements without the 3-— 
inch allowance for roof support ma+ | 
terials.) Curiously, : however, the 


Judge did consider Meigs No. 1, 003 


section. and Raccoon No. 3, 001 sec- | 


tion, which sections had mining 


heights after the 3-inch allowance _ ‘ 
of 57 and 58 inches, respectively _ 


(Dec. 96,101). (A possible explana: — | 


tion! is that. SOCCO’sr measurements : 


- (84% pe 
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, in “hese. ee were Gloss. to 
7 MESA’s but low. enough to. get, un- 
“ der the. 56- inch Timit. ‘In’ other 


te “words, since the. Judge said he 


: would rely. exclusively on MESA’s 
‘Ineasurements only - where there 


_. were significant discrepancies with 


ee SOCCO’s measurements, perhaps in 


these cases, he relied.on SOCCQ’s 


‘though. he cited MESA’s. In any 
event, our treatment of the central 
issue ‘herein renders this problem i in- 
. consequential, — (See 
Parts I and I, B, infra.) 
Other less important findings and 

conclusions will be dealt, with 1 in the 
Discussion below. 


On Nov. 16, 1976, MESA filed its | 


Notice of ‘Appeal, ‘and on Nov. 17, 


- SOCCO followed suit with its own 
oe ‘Notice of Appeal. Briefs and reply. 
briefs -with supporting | documents 

7 “were regularly filed by both parties 


in the respective appeals. On Dec. 


- OT. 1976, SOCCO filed a motion 


— seeking the multiple relief of ex- 


- pedited treatment of the appeals, 
pursuant to 43 CFR 4.514(b) and 
oral argument or in the alternative 


_ temporary. relief pursuant. to 43 


CFR 4.21(a). In a response filed on 
Jan, 4, 1977, MESA joined SOCCO 


in the latter’s- request to expedite 


and to have oral argument, but Op- 
posed the granting of temporary re- 
lief. In an order issued Jan. 10, 1977, 


the Board granted the request for 
- expedited treatment and _ set. oral 


ar. gument, thus obviating the need 
to decide the dispute on the alterna- 
tive prayer for temporary relief, An 
oral: een was held. J. an.” 26, 


tert. 


Discussion, | 


equipment and 


BAB 
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On’ its appeal, ‘SOCCO. attacks 7 
the Judge’s Decision with the fol- 
lowing nine ee ae of ee 
error: | : we 
As. to thet 4 group. ob sanapmsat 


and working sections described un- — 


der the “Visibility” diminution. of = 
safety category above, SOCCO: as- 


-gerts that the Decision’ is: in ‘error _ 


in the following three ways: 
1. The modification granted was - 


limited to those - sections — where . 
the: equipment operator/ witnesses - 


worked and not to all sections of: | 
the mines with the same or worse _ 


relevant characteristics; 


9. The modification was. limited: | 
to the specific brand name of the — 
particular pieces of equipment. as to 
which the witnesses testified ; | 

3. Assuming © that: the ‘Judge’ S 


“static” approach is an appropri- 


ate one, the Judge failed: to take 


into account | evidence - regarding 
sections. “beyond | 


those: ce al treated in the | 


7 Decision. 


_ As to that: ‘group. of: eiuipment, ss 


and sections described under the 
“Formula” diminution of safety ca- 


tegory above, the ‘Decision was in | 
error in the following’ three ways: _ 
4, Modification was granted and © 


denied on the basis “of. heights as 
the Judge found them'to be Ce 7 


weeks before the hearing; yp age 
5. The Judge Per s0c- 


CO's evidences of heiphe measure- - 
‘ments which, as: to some. sections, 


were more credible than MESA’s, 


and as to others, was the oy evi- 


dence submitted ; and » 


2 16 


6. The Judge. limited the modifi. 


cation of particular pieces of equip- 
ment to those sections where he 


found:.them:to:-be placed ata time: 


several: weeks before the hearing. 
4, As to both groups cf equipment 

and sections, the Decision is in error 

in limiting the modification to those 


sections -in- existence at the time 


MESA’ conducted its investigation. 

-8.- The. Fletcher LEDO-17. roof 
bolter. could and should have been 
included - 


sion isin: error in that respect. : 
_ 9; Accepting the J udge’s “static” 
approach to.the problem, the Deci- 
sion nevertheless is. in-error in not 
including: : three. specific pieces of 
equipment; : in. the, “Summary: _.of 
Findings and Conclusions” ‘insofar 
as the Decision made all the preli- 
minary. findings eas to their 
inclusion. - Eee 

“MESA’s » response io S0CCO’s 
assignments: of. error centered.-on 
three. main: areas. The--first-of these 
essentially presents the proposition 
that SOCCO presented an insuffici- 
ent amount: of evidence about. the 


mines generally for the Judge to 


grant modification in sections, pres- 
ent and future, and for equipment 
other than those in’and for which 
che did. grant modification. The sec- 
ond main area of response ‘regards 
SOCCO’s. assertion that its meas- 
urements were generally more cred- 


ible than MESA’s, (This argument 
requires consideration of a great 


number. of minor points but.no ma- 
jor tenet of law. It is not dissimilar 
to a “substantial. evidence’? argu- 
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in - either -.of the two. 
groups tor: which modification .was — 
granted. Since: it. was not, the Deci-- 
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. ment sid tae does. not. lend. itself “ 


well to generalization here. Its sali- 


ent. features will be treated more in 
depth i in the Discussion.) The third 
main é area of MESA’s concentration 
in response is that which’ deals with 


the ‘SOCCO argument - regarding 


the Fletcher roof bolter. (This; too, 


is largely a “substantial evidence” 


7 issue and. will ‘similarly be treated 


in’ ‘more’ depth’ below. One point, 
ako: should be tnade, and that 
“that. ‘MESA > asserted that 


SOCCO's argument in this regard 


is that. since ‘SOCCO lias shown 


“good ° faith in “working — with an 
equipment manufacturer toward aC- 


ceptable. redesign. of ‘the canopy, it 
should not be barred from its relief. 
MESA says this argument is in- 
valid’ and that. SOCCO i in order to 


prevail must show affirmatively 


that. present technology leading to 
safe redesign of the canopy does not 


exist. ) 
“On its or MESA attacked 


the Decision of the Judge as being ~ 


erroneous in. ‘the ‘following three 
respects: oe 


8 'There’ was a fourth major issue originally 


- ypaised in MIESA’s brief. This concerned the 


asserted error of the Judge’s using the incor- 
rect mining height for the 003 section of 
Raccoon No. 3 for. purposes of applying the 


' “Pormula. * MESA’s position was that since 


the Judge accepted their measurements gener- 
ally. and. since. their. measurement was. 51 
inches, then that. was the measurement to be 
used: and not the 48-inch measurement the 


_. Judge did use. SOCCO’s reply was one of. in- 
-eredulity, since the 3-inch difference in these 
‘two.measurements. resulted from the 3-inch 


allowance for roof: support materials. used by 
the Judge in his formula. SOCCO was incred- 


~ lous because MESA made this argument with 


respect to only this section when the Judge 
used the 38-inch allowance on all sections. 
SOCCO’s spéculation that MESA had missed 
the roof support allowance on this section was 

(Continued) 
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“og There was a total ieee of evi: 


nea that SOCCO had established 
a. diminution of safety with respect 
to two particular pieces of equip- 
ment on their respective sections; 
ee In granting modification for 
seven’ particular pieces of equip- 


| ment, the J udge erred because they 
were located in sections where the | 


| “egal” seam height” was not consis- 


| tently 56 inches and below; and 
8. The Judge erred in ignoring» 
MES A’s testimony regarding “pos- 


sible saves” made possible by the 
“use of cabs and canopies and the 
availability, of present technology 


in permitting the retrofitting of 
| SOCCO’s a with workable 


oo canopies. | 
> in reply to. “MESA’s 
SOCCO essentially characterizes 
MESA’s first assertion of error as 
nothing | more than a “substantial 
evidence” 
sponded accordingly. a 
_” As'to MESA’s second ceicntacnl 
of error, SOCCO asserts that its 
prayer was for relief on all of its 
‘sections whether or not the mining 
heights: are. currently 56 inches or 


below. According to SOCCO, there _ 


were 70 sections excluded. by 
SOCCO’s prayer that the standard 
be modified for sections within that 


7 height, restriction, since at some 


(Continued) ~ . 
apparently cormects since MESA,. pice after 

the filing of SOCCO’s reply brief, filed a 
~ “Motion to Withdraw Issue from Appeal” di- 


. reeted at this issue. Further, MESA’s counsel 
at oral argument indicated that MHSA had 


-no problem with the 38-inch allowance from 


raw figures for purposes of determining actual — 
ver tical clearance. 
- cussion. the Board will grant MBSA’s motion, 


In light of the above dis- 


- as will be reflected in the Order below. 


” brief, | 


argument and has re- 


“oN: = 


time every sétion: ‘ould: legitimate: | 


_ly have a mining height of 56.inches - 
or below. (This counterargument is 


closely allied with SOCCO’s major 


argument on its own appeal.) 


. Like its conclusion on the’nature 


of MESAV’s. first. -assigned - error, 
SOCCO also ‘characterizes the final 
MESA claim of error :as: being 
essentially a “substantial evidence” 
| argument. SOCCO responds with 
its own version. of the quality. of 
~MESA’s evidence,..of its own ‘evi- 
‘dence and of. the J mee s treatment 
thereof. | Be 


Finally, as a. ceteiel Sisetian . 


MESA’s brief, SOCCO: indicates 


that a “common. thread” running 
through MESA/’s particular claims 

of error is an inferential adoption © 

of what SOCCO. calls the “static? 


approach to the: case. ‘This ap- 


_ proach, claims SOCCO, is an inap- 
‘propriate one, and. all conclusions 
resulting from it are tainted by its 


error. (This, of: course, is virtually 
identical. to’ S00CO's main argu- 


ment i in its appeal : in chief. ye 


. SSUES ON Appeal 
1. Whether the Judge erred * in 


Gace his authority to. approach 
a petition for modification of the 


application of the cabs and cano- 
pies regulation ‘from the point of | 


_ view of granting prospective relief — 
based’ on: the proved ee 
of relevant mine characteristics. 


2. Whether there is ‘substantial 
evidence. to. support: the Judge’s 


finding that the operation ‘Of two 
particular shuttle cars with cano- 


: pies attached results in a _diminu- 


tion of safety. _ 


3. Whether relief sig be 2 granted | 


ey which goes beyond the prayer in the 
petition for modification. 


4, Whether the Judge eae - 
MESA’s evidence going to diminu-- 
tion of safety and to the availabil-— 


ity of technology which allows the 
fitting of machines with cenop 
which do not diminish safety. 

5: Whether the operator bean the 


burden. of affirmatively proving as. 
part. of its: prima’ facie case that” 


technology permitting the fitting of 


machines with canopies which do 


not diminish safety does not exist. 


6. Whether’ there is substantial 
the 


evidence © which “supports — th 
Judge’s finding that. the operator 


_ failed to prove a diminution of 
safety with respect to the operation 


of the Fletcher LTDO-17 roof 
bolter with rear canopy attached in 
all of the mine sections with 1 ee 
heights of 56 inches or less.’ 


| 4, Whether, using the ‘fornia? 

approach, to: determining diminu-. 
tion of safety, relief may be granted 

. with respect to the Fletcher LTDO-- 


17 roof bolter despite the fact that 


the record discloses no evidence of 


| ‘Tequired roof clearance for | this ; practical effect, the regulation. ap- 


_ pears to distort the objectives of the 
: statute, usurping the inspector’ sau- 
thority and at the same time sub-— 
stituting for his discretion an ad-- 
ministrative decision as to when 
cabs and canopies are required and, 

iad at that, basing that decision on only 
one factor possible of consideration oe 
in the inspector’ Ss determination, 7 
‘namely, . mining» height. Further- 


| machine, | ae 
| Preface 


The. suns. which arevides: ‘die 


: ‘basis for the regulation 3 in question | 
inthis case is sec. 317 (7) ‘of. the Act ue 
80 U.S.C. § 8773) meee It reads 


: aS follows: 


iy An authorized - representative of 


| ‘the Secretary. may. require in any. coal | 
Taine where the height of the -coalbed 
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oe ha clacttie-tate Santontele ine i" er 
- cluding shuttle cars, be provided with — 
substantially | constructed. canopies or — 


cabs to protect the miners operating such 
equipment from roof falls and from vib _ 


and face rolls. 


‘Before - ‘we e deal with the substan- | 


tive. issues in- this case, we feel it | 
incumbent. on the Board to point 
out. a disturbing feature of this case _ 
though neither party has raised it 
_ directly. That disturbing feature 
~ results. from the anomaly which 
‘arises upon a comparison — of the 
above-quoted statutory. provision _ 


and its implementing. regulation. . 


The salient parts of the statute for 
- purposes of this discussion are that 
an authorized representative of, the 
Secretary may require the installa- 
tion of cabs and canopies on electri- 
~ cal face equipment where the height 


of the coalbed permits. This sug- 


gests to us that an inspector in a 
 mine.may make a determination | a 


about the requirement. of cabs and 


canopies after thoughtful examina-- _ 
tion of the mine’s. characteristics, | 


on a case- -by- case basis. using his own 


_ discretion. The regulation, on the 
other. hand, mandates the installa- | 
tion of cabs and canopies in partic- 
ular heights at particular times. In- 
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: mor @, involved i in ithe pdrivistaies 
decision which is. embodied in the 


tegulation i isa ‘disregard for the ap- 
_ parent intent of the language i in the 
statute which reads, 
height of the coalbed’ permits.” > At 


present ‘thé: _Tegulation ‘mandates 
- cabs and canopies in mining heights 
of less than 24 inches for future im-— 
plementation; presumably ~ on the 


basis that the height. of the coalbed 
permits such use. 0% 
Nevertheless, we have aa 
this case on the assumed validity of 
the regulation and on the usual 
standards required in a section 801 


(c) Petition for Modification, as we 208 Ae 
- are required to do. As will be more 
fully developed in the discussion 


below, we feel that the Judge’s de- 


termination that the operator estab-. 
lished a prima facie case of diminu-— 
tion of safety is fully supportable. 


7 (The record supports SOCCO’s al- 


_legations of the following elements — 


of diminution of: safety: excessive 
operator fatigue; the dangerous 
practice of. operating equipment 
from | outside the. operator’ s com- 
, partment ; operators mj uring their 
_ heads and other parts of their: bod- 
les when they lean out of the equip- 
ment to. see; running. into. other 
miners who could not be seen;. difli- 
culties in stepping out of operators? 
compartments creating the danger 


of being trapped in case of ‘fire; 
| ‘jarring of operators’ heads against 

‘canopies lowered. to provide. clear- 
~ ance; and many: others. ) The prob- 


_. lem which: we foresee, however, is 
_ that excessive litigation will result 


from this decision. That problem is 


237-7199 —17-——-4_ 


‘where the 
‘oumstances .. | 
needed. We.are using the. device of 


minor r though: fae - ane fact a 
that: the. regulation . involved: will. 


not. ‘do. justice . to: ‘the apparent in- 
tent of the statute the chief aim of 


which is to. protect. miners ‘in: clr? 
where - protection’ - is 


this Preface: ‘to: express our*-hope — 
that. rulemaking or some other ad- 


ministr ative Penile: can be used to. 


eliminate the dual spectre of unnec- 
essary and. costly litigation and the. 
prospective ineffectiveness of this Pe 
regmanion: es 


Potts “Discussion a 
mB de 


| The é Proper Mp pokan to the Cabs | - 
and Canopies U odification Petition oe 


_ Although the parties have. pre- 


| sented and ably argued a number of — : 


complex: factual and legal issues, it — 
is.clear that the: resolution of one of 
these 1 Issues will obviate the need. to | 


deal with some of the rest and will — : 
facilitate the resolution of most of 
the others. ‘That central issue -1S__ 


whether the Judge’ erred in using 


what SOCCO called the “static” ap- 
proach in determining whether the 
grant of modification was. war-— 
_ ranted. SOCCO complains that the 
J udge granted modification only to _ 


particular machines in particular 


sections based on testimony. from _ 
the operators of. those very ma- 


chines.in those very sections. The 


proper way to handle the Petition, — ; 


SOCCO suggests, | is to grant modi- 
fication as it was requested, that is, 
in general for all machines in all 


| sections as pees meet criteria estab 


oe 3 eral. 
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lished by the J ade ron evidenti- 


ary presentations at the hearing. 


There is little doubt that SOCCO 
is correct in characterizing the 


_ Judge’s piece-by-piece approach as 


it has. To show that there is record 
basis for following the more gen- 
approach it recommends, 
SOCCO refers to the following rec- 
. ord citations, among others: — 


(1) The Judge concluded that the crite. 


~ Ieal and relevant measurement reference 
in determining whether canopy equipped 
electrical face equipment ean be safely 


operated in petitioner’s mines is the min- 


ing height. (80060 Brief, DD. 
- 107.) 
(2) Brands of gine: other than 
those for which modification was granted, 
. but with the same or worse relevant char- 
acteristics are present in the mine and 
-- may be used in any section since they are 
easily. moved from section to section, but 
they have not been the subjects of modi- 
fication. (SOCCO Brief, p. 25, Exhibit 
P-1, Tr. pp. 180-81 and Bxhibit R-25.) 

(3) In treating the petition, the Judge 
used heights as measured several weeks 
prior to the June hearing. (SO cco Br ief, 
“ip. 27, Dee. 95-108.) | | 

(4) Vertical clearances in a particular 
section may vary from day to day. 
(SOCCO Brief, -p. 28, numerous. trans- 
cript citations, Dee. 02s. > 4 


23, Grea 


| (5) The mines are in a tacelegmiental 
sa stage, and several additional sections, it 


is expected, are to be added in each mine. 
(E0060 Brief, Pp. 36, Tr. ‘Pp. 22-28. ye 


It appears at once that SOCCO | 


| meant to ask for the general. ap- 
proach and that the Judge, in 


adopting the “static” approach, was. 


implying that he did not believe he 


had the authority to grant relief on 


any other basis than the “static” ap- 
proach. Evidence of both of those 
| propositions appears fairly early ¢ on 

= the oa une hearing when the fol- 
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lowing colloquy took place between 
Judge Koutras and counsel for 


| SOCCO, Mr. McKenna his Tr., pp. 
‘5T-60) : ea 


J UDGE KOUTRAS: What I would like 
to do is to develop your testimony up 


through the date that MESA completed 


it’s [sic] investigation, and if you are 
going to get into new areas where they 
have not had an opportunity to investi- 
gate yet, then I would like you to indicate 
in the record where you are starting, | 

_ In other words, I don’t want testimony 
here this mornnig centered around de- 


veloping sections that were developed, 


you know, prior to the hearing that 
MESA has not had an opportunity to in- 


af vestigate. 


me mt a  . x 


“MR. McKENNA: 


eo a OR 


* * * Now I don’t know that the Peti- 


tioner is anyway [sic] restricted from 


what he can present by. the cutoff date 
set by MHSA. * * *° 

The question is, does your mine Haat | 
this relief when your coal seam is 56 
inches or less, and what we are attempt- 
ing to say is, “Yes.” We need the relief 
and we are giving the court some degree - 
of background ¢ as i the conditions of the 


mine. 


JUDGE | KOUTRAS: Wett, Mr.. Me- 


Kenna, do you expect me as part of my - 


decision in this ease either, denying or 


“approving this Petition for Modification, 
‘to say to you, “Took summer of ?7% af you 
hit a coat seam that’s 56 inches, you don’t 


need cabs or canopies, is that what you 


expect out of me? 


‘MR. McKENNA: Yes, Your Honor. 
JUDGE KOUTRAS: Pm not too sure: 


whether I have the jurisdiction or the— 


if I can see that far in the future. Seems 
to me that I’ve got-to decide a. case on the 
basis of what the existing factual situa- 


tions are, and that 48 something that ig 
: for off. 


208} i aor <i AOU EER. 


; MR. McKENNA: That, Your Honor, I 
think is what we are trying to indicate. 


‘We are having these problems, now, when. 
the coal seams are this high. We antici-. 
pate, based on the bore-holes in these 

areas, that the coal seams can be there to. 


2 attempt to demonstrate to the court that 
we are not wasting your. time on some- 
thing that is just going to exist for a 
couple::of. ‘days; that. this is SpMeinne 
that is coming. | 

JUDGE KOUTRAS: Yes, but = ee, 
both the operator and MESA are a hur- 


dred and eighty degrees, apart on some 
basie questions [i]f you are telling me. 
that you are going to continue to hit coal | 
seams, or you anticipate hitting coal 
Seams that are below 56 inches, and 

MESA says that’s a lot of hogwash, we 
were in there in May and we measured | 
the coal seams “mining heights 48 to 77 
inches in one area, 51 to 96 inches in> 
another area, and 51 to (87 inches in 


another mine. ee 


% * *% 9 


I’m trying to show you what the other 


picture is that with all of: that back- 


ground, you want me ‘to accept your 
proposition that next year, and the year 


after, you are going to hit 56 inch eoal 


seams. 

MR. McKENNA. Right now. 
| . JUDGE KOUTRAS: That's what rm 
o concerned about. What is happening now? 


What are the facts in the present situa-— 


: tion? What are the present facts in these 


three mines and the situation. that you 
are currently developing, and I would 


like to restrict the evidence to that. 

MR. McKENNA: I think we have had 
the testimony of the particular witnesses 
at the last hearing, that this thing can 
change from week to week. If we’ve got 
to run in, you know;. every month and 
say, “Look Judge; we’re down below 56 
inches, now, is it okay? Or next month 


-- we’re up above, we’ll put: them back on.” 


JUDGE KOUTRAS: It might just get 


7 to that. You never know. 
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MR. McKENNA : y think that is why: 


Wwe are attempting to demonstrate that < 
there is a problem which exists at a cer- 


tain point. That point is present in the 


mine today, and we. feel ab is going ta. 


continue. aa added. J 


Given the approach ie Ties: 
ae in deciding this case and the 
clear impact of the:above language, 


it becomes reasonably certain that — 


the Judge followed that “static” 


- approach because he felt he lacked 
the authority to follow. the ap- 
proach that SOCCO urged upon 


him and us. Our task thus becomes 


conceptually simpler. We must de- 


cide whether or not the Judge could 
have followed the SOCCO_. ap- 


proach. If he lacked the authority, 


then we will consider the parties’ 


assignments of error which are 


based on the assumed validity of the 


_ Judge’s approach. If he had the au- ' 


thority, we need consider only. those 
of SOCCO’s objections which are 
based on the assumed invalidity of 


the Judge’s approach, those of 
- MESA’s objections which, though 
- based on the assumed validity of the. 


Judge’s approach, would neverthe- 


less: have application even. if the 
general approach is possible, and 
finally the question of whether the 

record is-complete enough for us to 


grant relief without further fact- 
finding by the Judge. ae 
- [1] In reaching our decision on 
whether SOCCO’s approach is pos- 

sible, we note first that SOCCO’s. 

argument in support. of its position 
is very attractive. It has always 
been a goal of the law to dispose of 


a dispute as completely as possible | 


in one action. Thus, if a general — 


scheme of resolution. can. be articu- 


lated accurately and. fairly in'a de- 

cision, that: result. is. much: prefer: 
able to an approach’ that leaves ‘a_ 
litigant with only part of a remedy : 


plus the opportunity to receive re- 


lief for a major portion of his prob- 


lem at.some. later time. This is the 


type of problem. we have. here. 


-SOCCO regrets that the Judge 


oranted relief for a ‘particular sec- 
tion, for instance, which may have 
a mining. 


eight.’ well. above 56 
inches by the time the order is put 
- into effect. That result is possible 
because the record indicates that the 
Judge used mining height measure- 
ments which were several months 
old and that’ the measurements In 
any section were subject to change 
at any time. SOCCO’s greater con- 
cern, however, is that the reverse 
may os true, that is, that. the Judge 
would deny relief in a particular 
section because an old measurement 
indicated a mining height above 56 
inches when by the time of the deci- 
sion’s effect, that section’s mining 
height could be well pelow 56 
inches, 

On the other an of the duitetion: 
MESA has not dissuaded us from 
being sympathetic with SOCCO’s 
viewpoint. ‘Indeed it appears that 


MESA does not fully understand 


SOCCO’s argument. In discussing 
one of the complaints advanced by 


~ SOCCO as being representative of 


the error in the Judge’s approach 
(the use of heights measured weeks 


- before the hearing and months be- 
_ fore the decision), MESA admits 
_ that it “is-at a loss to understand 
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Brief,. p...5). F 
‘SOCCO’s. point is “based on. the 
premise that: conditions In a mine 
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-SOCCO's point” (MESA hepiy: 
Peresiving . that 


including - mining heights can vary 


_ from‘ week to week,” MESA sub: 
mits that. it cannot.be blamed for | 


such since it caused. no delay in 
scheduling a hearing as soon.as pos- 
sible after MESA’s investigation 
was completed. MESA’s offers as a 
solution to SOCCO’s problem In 
this regard a stipulation as: to 


heights for each section and declares 


it’ unfortunate that such was not 


done (MESA Reply Brief, p. 5): 


SOCCO’s point, of course, is that 
since the heights change, it is inade- 
quate to fashion. relief based: ‘on 
measurements taken at ‘any time 
whether weeks or months before or 
even aiter the hearing. If that ap- 
proach is taken the decision is liable 


to:grant modifications for sections 


which do not warrant it at the time 
of issuance and deny it for others 
which do warrant it at the time of 
issuance. SOCCO could have stip- 
ulated to certain heights but that 


would: have been oe with 
its position. | | 


“The only other contentions made | 


by MESA. which are.arguably rele- 


vant to this point appear at pages 1 
and 2 of MESA’s Reply Brief. 


There, noting that SOCCO was 
complaining about what MESA de- 


scribed as the Judge’s “piecemeal” 


approach, MESA submitted that — 
SOCCO had no one to blame but it- _ 
self for the J udge’s action sincé— 
-socco elected to present its evi- 


dence in a ‘piecemeal fashion. 
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MESA argued fhe ‘here: was. not | 


enough evidence. .of- conditions 


throughout the mine:for the Judge 


to. grant modification. for all -ma- 


chines in-al} sections, and. there was 


no. evidence. that. the. conditi ons 


- proved : in some sections: were. also 
st present throughout. the mine. That ; 
MESA makes this argument in re- 


sponse to SOCCO’s general conten- 


> tion as to the Judge’s “static”. ap- 
proach. is further. “indication. that 
MESA does. not-really. comprehend — 


—SOCCO’s: premise. This argument 


‘goes more to whether the Judge 
should. have extended relief to cer-— 

’ tain sections about. which there. was. 
insufficient proof. than. it..does . to 
' whether the Judge has: the author- - 


~~ ity -to’grant such relief as a matter 
_ of law presupposing the presence-of 
a proper factual situation. In:short; 
- MESA has cited us to‘no authority 
that: would. undermine the: position 
thatin a proper’ case the’ ‘Judge 
ould’ grant: relief as is Pecgussted by 
SOCCO:” oe 


7 ~ When éher Board or an un Adininis- | 
trative Law J udge grants a modifi- 


; cation based” on an. operator’s  show- 
ing that, a “proposed alternate meth- 


: od. will, guarantee . no less than. the 
same measure of ‘protection. as. the . 
application | ,1s 


standard... “whose 
‘sought. to. be. modified, Amplicit in 
that grant: is. the. notion. that, it:1s 
conditioned. on the existence-or non-. 

existence» of! some. sét . of : future 
- events. Typically, what is assumed 


is ‘the: implementation: of the pro- — 


_ posed - alternate’ method. ‘and: :the : 
32, 81 LD, 108,,1973-1974 OSHD par, 17,870 


maintenance. of. its: constituent: ‘eon- 
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subsequently. occurs. which : would 7 
make impossible - the. carrying . for-. | 


ward. of. the. alternative | method, 
then. the grant of: the wmodifleation . 
no . longer has «effect. Although 


neither ‘that. question nor the one 
more squarely. before : the’. Board 


‘here’ has. ever. been: directly. ‘pre- 
sented before; we believe the..fore--. | 
going analysis is. accurate. and that 


it is a short logical step from that 
analysis of the nature of the grant 


in. those circumstances to holding 


that the. Judgehad. authority ~to 


fashion relief based upon the exis- 
tence of. conditions: Subsequent: in 
the’ situation, as. here, where dimi-. 


nition of safatyy rather than: - pro- . 


posed alternate method, is the as+. 

‘serted grounds for granting - the — 
relief. In other words, if: we can: 
grant relief based on the future im- 


plementation of an alternate meth- 
od. and on a variety | of other. eondi- 


| tions, we can grant, relief j in a | dimi-- 
| nution case to SOCCO4 ‘ina particu- 


lar section based on: “whether. the a 


‘mining height, as it changes day to 
x day, i is above or below a. particular | 
measurement, To! recap then, on. 


SOCCO’s side of the: argument, we | 
lave two points: one. is the desire i in 
the application of the law. to. dis- - 


; “pose of as aiuch. of a dispute | as ds 


possible 4 in one action, and the | Sec | 


ond is the authority, implicit j in our 


decisions 4 in which modification. was 


| ‘granted ¢ on the basis. of a. -proposed 
alternate method, to grant relief de- 


ASee,: ODay: «Harmar: Coal’ Demian: 3. ie ~ 


(1974). 


- pendent upon the existence of cor 
tain future conditions:‘On the other 
_ side: of thé argument,’ ‘MESA “has” 
| cited no authority for the’ proposi-' 
tion that the J udge had: no. author- » 
“prayed “by 
— SOCCO? We: hold: that! the Judge‘ 
erred in failing to grant relief: ‘on: 
thé basis ‘of the: general’ ‘scheme: re- ; 
quested by SOCCO‘and in limiting” 


- the*réhief + granted. to the eens oF 
| be operator: Burnette ‘Breeding: AS 


ity to grant ‘relief ‘as 


| | the static” deere 


“MESA? s Assignee oft Errom® 


Turning: now. to. specific, ces, 
| tions to the.J Fudge’s decision which- 
have-app licability- regardless, of : 
| which Approach. is used, we. shall 
treat. MESAS three. assignments of. 


error first. os guret widt ou Ga | to ‘communicate with’ other ‘equip- 


Es Me ae Se ae zw i a 
ho Lead soa TL ee anes pene 
ae 3 A re ee “ . 


oe 2 rae Chpttdloe cle thelr cap lamps cannot"be' seen ‘and - 

“ypeS Ate ‘Téadott” “ohibilion ‘in: : 
volves two ‘specific. pieces. of equip-, | 
ment on which the J fudge allowed © 
moidification based ¢ on the “Visibili-. 


aa | 


‘that ‘there. was a: a total: ‘lack’ of. vee, 


: car in Raccoon. No. 3, section. 001 


| MES A’s :position. is ‘that: ‘given. the - 
J udge’ Ss. inclination to. base. his. find-- 
ings on the evidence he finds most, 


_ credible and probative, namely, the 


testim ony. of the. equipment. opera>.: 
tors. ‘Sppearing. before. Ms ‘the: 


, DECISIONS: OF. JT ‘DEPARTMENT: (OF: ‘THE. INTERIOR. 


ee. Mi: 
and. ‘the: ' National. "Mine. Service e 


Lokar. in Meigs. No. 2; section: O11. - which: when’ considered’ with “the” 


above-mentioned adverse statements’: 
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a udge should not have- granted. — 
modification “for® thése * “pieces. of. 


equipment, because the operators. of: 
this equipment testified: ‘in favor of: 
keeping the canopies, “For wstance; 
MESA ‘points out thatthe Judge - 
cited two'statements: by equipment. 


operator Paul ‘Hall‘‘as* being: the 


basis for'the J udge’s. ‘eonclision of 


diminished’ safety on ithe Joy 10SC 


shittle: car and one. such. stitement : 


ees yoke 2 being: the basis for a like. conclusion. 
a aaa an ice -shuttle car: The: statemént by 
Breeding was. to thé’ -effect. that 


regarding the National Mine Serv- 


“equipment has tun’ into: ‘top ‘dis-~ | 
turbing and/or pulling down cable- 
headeis, roof bolts, ‘and ventilation.’ | 


- curtains.’ Hall ma do ‘a statement to” 


the identical: eff ect, ‘ pliis: another to 
the effect that “operators i are unable 


mént opérators. or’ ‘helpers’ because* 
operators have experienced diffieul: 


ty In positioning equipment, ‘réesult-' | 
ing in-coal spillage”: (MESA Brief, | 


pp. 5 and 7, Dec. 84). MESA’s posi a 
* tion is: that’ these arethe only state- - 

~ ments.which even’ ‘arguably could be: 

_ taken ‘as being“ consistarit: with the 


dence to justify, the modification, ‘on, Judge’s findings-on thésé pieces ‘of! 


that basis on the Joy, 10 SC shuttle - ovsra?l tenor of both Mr; Hall’s and: 


“Breeding’s: “testimony; ~ ‘plus - 


equipment. MES A-asserts that’ the 


some.specific exaiiples: ‘of tastimony * 


throw into. doubt: their:-value,: are’ 
enough to’ wipe -ontthe ‘affect: of. | 
these. statements:in;: the. Judge’s dex: 


termination, The ‘specific examples: 


of, testimony. are: theses: perheng rs 
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7 ‘ipth Mr. ‘Hall and Mr: “Breeding ade. ; 
mit that. their machines. occasionally 5 
strike. the roof, both feel.that, this. 
oceurs:.only. when SOCCQ. engages 
in poor production. methods mean-: 
ing the: leaving. .of..top., coal. (Hall, . 
MESA. Brief, p.:5,-Tr.-p; 63) or of . 
“9.t0.4 07-5. inches” of ‘bottom. coal 
zai Breeding, MESA. Brief; p. 7, Tre. 
pp. 465: and-466)... Since. the Judge . 
considered «. no.. other . evidence. mM: 
making these- determinations other 
than. the equipment, operators’, testi-. 
mony -and: since MESA. -has just, 
wiped out the effect: of the. only: 
arguably, adverse pieces of evidence 
therein, the Judge’s. findings. res 
4 garding - these ‘particular. pieces:.of . 
equipment are. without record: basis . 
and thus. must. fall, according | to. 


| MESA. . 


MESA’s: “conclusion: * 


relied: “on: those: ‘statemerits: exclu- 


erty a: Mee eres "OF. ‘thai, 
statement: in context, leads.to a.dif-. 
ferent: interpretation.. For example, : 
following. the sentence in. which. the. 
above- -quoted.. language: appears - 18: . 
another. which: indicates: that:. the: 
J udge.. has accorded. “Little. weight . 
(he. did. not. say. “no. weight”). to. 
MESA’s: hearsay - “operator -state- 
ments”. and to: SOCGOQ’s: -question= - 
naires and grievances. (Dee:, 89) .-In- 
context it appears that: the Judge: 


meant to say. that she merely pre- 
ferred the “live” testimony | of the. 
operators as a: basis for-his: findings 


to the colder hearsay evidence sub-- 
mitted’ by: both’ ‘partiés; but tot that’ 


hé relied’ on-the “ive” ‘testimony: to 
the exclusion: of” all other ‘types’ 


(Dee. 87). Another’ ‘sentence “fur- 


y » ther along makes” the Ji hudge’ s ap- 
"There i is Tittle doubt ihat thee over: = - 
all. tenor of, these.- -operators’: testi-. 
 . mony. is. favorable. to.the. retention - 
of:canopies, : and. af MESA i is correct, . 
in both. of..its..premises .(that the. 
“oS udge, considered. no-evidence other.. 
~ than..the: ‘operators’. testimony: and: 
that. MESA has, demonstrated.that. - 
the only. ¢ “unfavorable” Statements~ 
really « were: not), then. it:-would cer;., 
tainly be difficult.to, disagree with: 
- However;: 
neither: premise ig: bsyond. question... 
.At..the outset;. although. MESA: 
apparently. infers-from, the -J udge’s:: 
statement: that: he -felt “constrained: 
to. base my. findings on the. credible: 
and: probative evidence: préesented;:: 
namely, ® the:'‘testimnony® of those: 
_ equipment operators: who ‘appeared ~ 
and testified: at the hearing” that He’ - 


proach to this issue even: ‘clearer: * 
The Judge indicates. that the. prob- ; 
lem with the “operator statements,” 


questionnaires and grievance. forms; i 
while they provide information. i Ine. 

dicative of. visibility, - comfort, ‘and. 
other. operational problems, 3 is: that. - 
they are simply too, general and.con-.. — 

clusory to be of any. significant pro-.. 


bative value in terms of supporting” 
a ‘finding that’ safety. ‘has ‘been: di- 


miinished i in ‘all areas: ‘of ‘the mines” 


below 56 inches” (Dee: 87 ). This is: 
not to’ ‘say’ that’ ‘particular portions” 
of such evidence donot’ ‘provide: a” 


*basis‘for a finding 6 on particular’ ma- ~ 


chines; and the Judge ‘makes “fre - 
quent: use of sonie of these’ . Spoaee : 
(See next-paragraph.)*’ ae 

‘Furtheriiore, thére is no’ suippone” 


for MESA’s Ss apparent position that” 
| by’ making 





g the. “feel® “constrained” 


226. —-— DECISIONS" OF "THE 


statement, the a udge meant eo. in- 


- diéate that’ ‘when’ he. ‘deliberated’ on 
| the “possible, diminution ° in “attach- 


ing a canopy toa particular piece of 


machinery, he.considered only. the 7 


testimony of: ‘that; ‘particular ma- 


chine’ s usual’ ‘operator to the exclu- 
- of error in ‘this regard 3 may be oe 


~ston of all equipment. operators who 
‘testified about similar’ machines and 


, similar sections, Tf MESA’s appar’ a 
ent’ ‘position is ‘incorrect. and the 
J udge’ S' statement. does riot mean 


that only Mr: ‘Hall’s and. Mr. Breed- 


ing’s. testimony _ may. be vised | for 
findings about the two machines in ~ 
question, t there'is a creat deal of evi- : 


denice taking ‘the record as a whole 


to. ‘support the Judge's findings. 


: (See, e.9., Judge’s firidings, Dec. 82, 


85, his references to MESA investi- 
gative reports, g ovievances and state-— 
ments received. by. the mine ‘safety. 
| committees, and MESA. videotapes, | 


Déo. 85, and his. recounting of three 
accidents: ‘involving - shuttle “cars, 


Dec. 86). We feel: “that, ‘given the 


context: “of. ‘the | ‘statement which 
MESA cites. ‘as: central to this: first 
premise; MESA’s interpretation of 


if. an operator of .a.. particular | piece. of. equip~ 
iment testifies negatively to SOCTcO’ Ss position 
oh! moilification. conéerning :: ‘his. machine, ce 


* would. -be. unrealistic. ‘to. deny modification ‘ OD 


the sole. basis. of his, testimony if, a. Dumber of 
Sther : miners ‘testify’ on ‘fle ‘other® ‘side.’ “No 
single: miner. Will | ‘operate; that» machine - OK 


clusively, and if. after. considering all, the. evi- | 


denée, - the - Judge. ‘decides that: operating that 
type. of. machine. results..in . a ‘diminution: of 


safety for a number of. ‘other. operators of the - 


. ‘game type of: machine; t-would be irresponsible 
to: ‘disregard their téstimony, when .considering., 


the diminution ‘in another machine of the same 


type put usually: operated: by*-a-. : miner “who 


testifies,in'a contrary fashion to the rest of. his | 


fellows. ‘This “modification of SOCCO’s “main 


arguinent On its OW appeal. to. suit the pur: 
Js. _, Well: reagoned, and 


poses -of this. 


Assue- 
perstiasive. ’ ; 
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: thas. statement: is not. correct; ee | 
| first premise’ therefore falls, and Ww G: 


woot an 
. ee. 


dence in: the eee: record to find 
“substantial evidence” to ‘support 


the a udge’ Ss ‘findings. ‘That. evidence 


is ‘present, and MESA’s assignment 7 


regarded, ° 
Even if MESA’s first, prerhise is 


correct, however, and the. Judge, by 7 
his own diréction, should’ have’ ‘con- 


_ sidered ‘only Mr. Hall’s and Mr. 


Breeding’ s testimony: in: ‘determin-- 
ing whether “their” ‘respective: ma- 


“chines exhibited diminished safety 
when 


equipped - with’ ‘canopies, 
MESA’s second: premise, that the 
witnesses rehabilitated their: only | 


: arguably adverse statements, 1 is also 


questionable. We note that althou oh 


MESA has. provided. examples of | 
rehabilitative : ‘statements | by both 
Mr. Hall and Mr: Breeding in re- 
gard to their possibly adverse state- 
“ments regarding disturbing the root 
and piling’ down root support ma- 
-térials; it has failed to provide such 


rchabilitating exdmples regarding | 


eee My. Hall’s statefnent ‘about’ a: -dan= 7 
Bt ‘Tn this regard}: ‘soceo ‘ointé’ ‘out that’ éven: 2 


gerous lack of: “visibility for com: 
mitinication © purposes and about: coal 


spillages: resulting from positioning ae, 


difficulties (MESA* Brief, p.°5): 


| (Arguably ” ‘that ° Mga vers6” state 
-mént alone is “substiiitial évidence” | 
adequate” to ‘sustain ‘the | Judge's 


7 oe a 


Moreover, MESA’ dhitactistna: | . 
tion. of the ‘asserisdly: saving ‘state- — 
ments dg rehabilitative is also -sus-— 


pect. MESA contends. that although 
the: equipment operators: ‘testified _ 
that: -their...machines: “occasionally 
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ee ‘the: root ae did: $0. o only 
when top. (Hall) or bottom (Breed-— 


ing). coal was.left and. that leaving 
ci coal sas (a. poor. production 


; method... Although the. J udge did | these. ome ‘insofar ag “they : 


blame poor-mining practices for ihe | 


a ad 


ing ter on a. aeeian by: ee 
basis, he did. ‘indicate that. the evi- 


| | dence did not support a finding that. 


poor...mining . practices. -prevail 
throughout. the mines (Dec.. 83). 


There is little question that the 
Judge. is correct: about. this. Al. 
though Mr. Brall’s. opinion was: that | 


socco, was: engaged 3 in poor min- 


Ing: practices, many ; witnesses testi- | 


fied that .SOCCO was not. so. en- 


| gaged. 5. (See. Judge’s. treatment. of 


this. issue and summary of evidence, 
Dec. :83.). ‘Furthermore, owhen. Mr. 


| Hall. made his assertedly. cleansing | 
| statement regarding poor mining 


practices, he apparently: was testi- 


fying about conditions. in, mining 
heights. ‘above. 56 inches. . When 


 asked-about: lower heights; Mr. Hall 
- indicated:that 56-inches was “pretty 


low” and, that? leaving top coal may 


not. be a problem’ in such. heights 
| (Dee. 83, Deposition of. May 28, p. 
66, hearing” transcript, 
SOCCO points out that Mr. Breed- 
ing’s entire. e. testimony is thrown into 
doubt. ‘bye the. fact that he signed ¢ a 


* The Seiieacen ‘eho. testified on. this tiene 
‘included MESA Subdistrict Manager Keaton, 


who. testified that he had. never observed any | 


a poor mining practices i in: ‘the two mines (Meigs 
No.. 2° and. Raecoon No. . 3). which he- had 


a visited, and. Inspectors Knight. and Osborne» 


who opined that there were such, poor: prac-. 
tices bet.who: admitted; first, that. in some. cir-. 
cumstances leaving coal is not. a poor practice 
-and, second;- that they had not.found out: if 
-such.- circumstances existed | where. they. ob- 
Berved: the allegedly: poor practices. (Dec. 83)... 


‘atement for ae union. sible: ‘adi | 
cated. that he: believed . ‘canopies 
should r remain. on. equipment only 


htt 


“roofing out” (that i is, striking. the 


top. with, the canopy during normal 
operation). problems. do nat. stand to. 
reason. To illustrate, if Mr. -Halll’s 
machine “roofed. out? in a section 
7 where MESA. measured. the lowest 


mining. height: ‘to be 61 inches. -(se¢- 


tion 001, Raccoon No. 3, Dee, 90); | 
but, he implies it’ would not “roof 
one if 3 or 4 inches of top coal had. 


been taken. (6r 2 to 3: inches of bot-_ 


tom: coal “in: Mr. ‘Breeding’ S- case), _ 


would. he contend that his: machine 


would: not “roof out” 3 ina section | 
‘where all the top’ coal was taker: but 
which. then had ‘a mining height - 
-also‘of 61 inches? To. say that leay- 
‘ing: top coal leads to more incidents | 
of “roofing out” ‘than. would other- 
“wise be the.case is one. matter, ‘butte 
imply: that that-is-a miecessary. fac- 
tor in ali such incidents is simply 


| not ‘reasonable.._ ae 
p. 444). - : eee, 


i hs 
can 


| 7 MESA. ‘urged ‘atl ‘the drat’ argument that 
this piece ‘of. evidence be- ‘rejected. as unreliable, 





because the ‘ ‘statement? “was. an. answer to a 
| ‘questionnaire’ § multiple choice. question: Which 
Was: phrased and designed. in’ such & Way, as 
to make any answer materially valueless; ‘While 
- the question: involved is: not as- -blatantly sin- 
‘ister as MBSA asserts, itis not designed. to 


allow | for maximum. valuable response. Never- 


_ theless, as socco suggests," ‘it is in line. with 
the essentially negative. comments about cano- — 
_ pies discovered by the J udge. ‘The necessity: of... 


deciding its value to. the: ‘argument on appeal, 


however, is obviated, if not by the above dis- — 

-‘eussion. of. other matters bearing on this: prem- 

“ise in MESA’s assignment 6f error, then:.by 

+ OUr. ‘decision as to the first necessary premise i An 
“that assignment of error. 


"998 


In brief, becanse both of MESA’s 
cf necessary ‘premises. “fail, we hold 
“that: there i is. Sufficient “substantial 


| i evidence” to” ‘support’ ‘the Judge’ S. 
pee ‘findings a as to the J oy 10 SC shuttle 
ear ‘in. “Raccoon No. 8, section 001 

“and to ‘the National Mines Service 


Lokar 3 in ‘Méigs ‘No. 2, section 011 
‘and ‘we ‘shall. affirm that portion of 
‘the J udge’s g,” “decision ‘which con- 
éluded’ that there was a ‘diminution 
‘of ‘safety ‘With “fespect: to ‘these ma- 
‘chines’ ‘wheit ‘operated 1 in a section 


: where the’ maining ea is 56 inches : 


| ‘or r below. ee | 


aoe its’ ‘geebtid: objec ection: MESA 
contends that’ there are‘seven. pieces 
“of equipment ‘which. by virtue of 
their - placement: in’ sections with 
mining’ heights. above: 56 iriches are 
beyond the ‘power of.the Judge to 
: grant relief because they are beyond 
the ‘bounds of‘the relief’ ‘requested. 
; Th particular, these machines are: 


oh Tn Meigs No..1 on the 007, section 
“a: National Mines Service Lokar ; 


bye ‘National ‘Mines. Service ‘Torkar' 


cots : and. F i 
r a. Goodman 2500 0 cutting raachine 
| 2. In. Meigs No. 2, on the 005 section 
as Toy. 14 BUI0 loading machine — 
“3. In Meigs No. 2. on the 009 section: 
- a, Goodman 2500 Cutter - 


“4: In Raccoon No. 3, on the 001: section | 


a: National: ‘Mine Service Miner; - 
Fie Joy.10 SC Shuttle Car : 


hess particular pieces. may be di- 


vided into two:groups for purposes 


of answering MESA’s objection: In 
the first group are the four ma- 


_ chines in the 007 section of Meigs. 
_. No. 1 and the 009. section of Meigs 
No. 2. Both of these sections appear 
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‘ise LD: 


7 - to ie ae the scope of. the relief 
“for which SOCCO™ ‘prayed: even 
“under the: “Static” approach’ to“de- 
‘fining’ ‘that'scope.: (Ifthe 34inchal- 
- lowance for roof support material is - 
“deducted from’ MESA’s raw floor- 
"to-roof measurements for these-two 
: sections, the result is mining heights — 
“which are clearly within the 56-inch 
“imit.* For that matter the“raw 
“figure for’ Meigs ‘No.'1,'007- section, 
-beiris: 56 ‘inches; i is within’ the: limit 
‘before the: 83-inch dediction.As-iti- 
“dicatéd: in ‘the’ “Background” * $6C- 
‘tion above, it’ was‘agreed: that stich 
‘a” dedtiction’ should be made’ sinee 
“vertical ‘clearance could: not’ othéer- 
wise reasonably be expressed.-Atithe 


oral argument, counsel for MESA 


in response to a question ‘from the 
bench had no objection to,such a 3- 
inch: deduction. for. purposes of de- 
termining 1 mining height.) 


[2] In the second group 4 are. the | 


‘thes. remaining machines. Tt. is 


clear that: these ‘pieces were in sec- 
tions which ‘were measured : ‘before 
the hearing to be above 56 inches. 
Without discussing the parties’ ar- 


guments tegarding the’: Scope: ‘of. re- 
Nef Tequested by SOCCO, we can 


say. the we have. concluded that 


MESA. would: be entitled to a. re- 


versal of the J udge’s ‘decision ‘with 
respect. to’ these’ machines: as he 


wrote his Decision. However, inso- 


far as we have rejected the Rg udge’s 
approach. in favor of that which 


SOCCO has urged upon us, We can- 
not say that these sections willbe 
forever . beyond the 
SOCCO’s requested relief since we 


scope © of 


cannot say that the - mining heights 


ane these sections will. be - njorevon i 
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Sehaie gs own. i sadety (vrasa’ Brisk, P- 
14). This chiding. of the J judge ‘by: | 
“MESA shows that’ MESA hast Tmis- ; 
“understood. the, J udge’ S inclinations | 
on this. issue. We. note. that ‘the 
J ‘udge did: not, Indicate. that. the 
equipment, _ _ operators’. . 
was the only evidence he would con- 
‘sider, merely. that. ‘it was the best. = 

Further, . at. As, ent that, when. the 


| oe: 56. jac. (This. applics as 
: well to. the. four machines i in. the two 


- ‘sections. discussed. in the last para- | 


| graph. Under, their. current, ‘eondi- 
tions, those. sections. had. mining 
heights: ; under. 56. inches,. but. the 
general approach _ that: a. section 
may:be. within or. without. the scope 
depending. on. the. changing. mining 


= heights. takes “precedence over.-the 


: reasoning we-detailed in. the: preced- 

ing paragraph. ) The ultimate dis- 

- position. of the, petition for. modifi- 
cation. with.respect. to these seven 
machines. will be. dealt with: along 

with. the. rest.of. ‘the: amar in 
“the © Order below. : 


oe oe 
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Tn ‘MESA’s ‘nal issignment’ ‘of 


| error, ‘it’ contends that the J ‘udge 
committed reversible’ error by: fail- 


ing to give ‘sufficient weight to the: 


testimony of two of its’ witnesses. 


As evidence of this asserted failing, 


MESA points to these words of the 


* Tadge: : 


The ‘pringipal- issue eek in. this 


‘Case: is ‘whether the use of cabs and cano- 
pies has diminished safety. The best evi- 
dence ‘of that: question is the testimony 
of the miners who. operate the: eqtipment 
in the. mines. ona day-to-day basis. _[Dec. 
74-75. : an 


MESA. ee the I nuge af appar- 


ae ently believing that “MESA’s in- 


vestigation of the petition. along 
| with j its experience and expertise in 
the area of mine health and safety 
cannot be. given the same weight as 
the testimony. of the. miners who 
work i in the mines, since the miners 


are in the best position to determine 


“testimony 7 


pees 


on. he. ‘did not mean. ‘the testi- 
mony of only. the. operators called by = 
‘SOCCO but’ meant. the. testimony | 


of all equipment. operators. includ- 
ing those called by MESA. Also. 


_ we -point.out, that; -whatever. exper- 
tise.. and experience. MESA. an 


muster, the J udge, 1s. not bound: to | 


accept: the testimony: of its, witnesses 
even. if undisputed. The notion that : 
MESA normally. ..can . “present. a 

great, body. of expertise: and experi- 
ence. on. safety is: not. inconsistent — 


with equipment. operators’ offering | 
the. best. source, of. information -re- | 
garding the. components. of: diminu- 


tom of safety from the use'of cabs - 
and canopies on the mine ‘equip- 
ment. Finally, if MESA’s expertise 


and | experience. _ were. "infallible, 
there would be no need for, an Ad-— 
ministrative | Law. J udge..or, this 
Board: to. review: their. ‘decisions. 
Reason and our. own. experience 
teach us that, - ‘however. seldom, 
MESA -may sometimes: be. wrong, 
and since this is true, MESA’s evi- 
dence- need. not invariably. be: ac-_ 


- eepted.as the final: word on matters. 


porpore ey. within its expertise. -- 
Since the evidence necessary for 
a.dJudge to. conclude:that there is‘a 
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=“: as need not be sane’ to 
éxpert testimony on safety, there is 


nothing innately © erroneous ‘about 
the J udge’s preferring’ equipment 
= operators? testimony nor in declar- 
ing it’ the« “best. ” Moreover, the 
a) udge: detailed: ‘i number of reasons 
on page 75 of his Decision as to’ why 
he did not take MESA’s “hard evl- 

- dence” (including investigative re- 


: ae ports, videotape interviews, photo- 


- graphs and testimony “including 

that of its expert, Mr. Gaydos) at 
face: valué. Tneluded among these 
reasons were that: none of the inves- 
tigating inspectors operated any of 
_ the subject: machines | under ‘actual 
mining ‘conditions and ‘that MESA 


inspectors failed to interview mine 


helpers ‘ who’ were: exposed to’ dan- 
ger ‘allegedly: as a result of compli: 


ance ‘with’ the standard » as. they 
_ worked around the machines. ~ 


Taking ‘the argument from the 


- general te! ‘the specific, MESA feels. 


that the J’ udge § accorded insufficient 


: - weight to a MESA. witness’ -testi- 


mony regarding “possible saves” re~ 


sulting from the use of canopies and 
to testimony from the MESA ex- 


pert regarding available technology 


; for the’ installation of cabs and 


canopies. ae 
On the first seine MESA con- 
tends that. since it showed 26 such 


te “possible. saves” from death or seri- - 


ous injury, the Judge should have 


- found that regardless. of SOCCO’s 


| evidence, these can be no reasonable 


conclusion that compliance with the 
standard results in a diminution in 


safety. We agree with MESA to the 
extent that if MESA had been able 
to show that there were 26 such in- 


DEPARTMENT. OF - THE. INTERIOR 


[84 ED. 


| dents, SOCCO would hays to pre-- | 


sent a great deal of evidence show= 
ing: “dangerous: by- products of com: | 


pliance,* and that’ that evidence a2 


would havé to be most: convineitig: 
However, contending that it’ has 
such deat: does: not: “necessarily. | 
make’ it so. ‘On pages 78-79: of his 
Decision, the Judge analyzes this — 
evidence. He notes first that the evi- _ 


‘dence’ ‘presented: by‘MESA Inspec? 


tor ‘Osborne consists of MESA’s _ 
Exhibit: R-27:: (a compilation ‘ ‘of 
some'of the contents of other MESA 


exhibit/investigative reports). The — 


information In. ‘that exhibit i is ‘that | 
MESA: took: statements: from 98 — 


equipment operators‘and discovered 


18 critical. operator incidents of | 
“possible saves” in the past.? Of the 


18, seven. were incidents which in-. 
| eer the front. canopy of. roof 


bolters for which SOCCO. was spe- 2 


cifically not. seeking modification. 


As to all. of.the reported incidents, 
the information contained in. the ex 


‘hibit is far too sketchy. to provide a 


basis for coming to a conclusion: re- | 


garding diminntion of safety. Al- 


though the J udge did not conclude — 
specifically. that this. information | 
was . that sketchy, there: are two 
items in the Decision which imply 
that: he regarded it as such. The first. 
of these i is his statement on page 87 _ 
that: | | rota | 
rwitite the. ‘Information ‘contained « in 


these documents {“operator statements” 
which appear in MESA’s Peper of in- 


§Tt is not. entirely clear from the record why : 


MESA: uses the figure 26 when discussing pos- 


sible saves. Regardless. of the origin of that 


figure, the Judge’s use of 18 “critical ‘saves’? — 
. statements 


Seems entirely justified — (Tr, 


949-550). 


— conclusory. aes 
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<4 vestigation, amongst ‘ther: ‘niformation] : 


is indicative of # * ‘operational prob- 
lems caused by ‘the. use of canopies in 


nee gay 7 “ered Aare 


| make 2 specific findings 3 related to speciiic | 
een equipment and ‘sections of the mines. be- 
cause the statements are’ too general and ; 
* In short, oe consider’ 
‘such information to be of little’ probative 


- value’ in. terms of | supporting a finding 
_ that’safety- has been’ diminished Hk ak: 


Although Exhibit R-27 itguably i is 
not a “report of investigation,” the 
exhibit 1s merely a compilation of 


7 “operator statements” contained. j in 
ie such’ reports admitted a as other ex- 
, hibits (Tr: 546-548). | 
© 'The'second item thet sinpliss that 
- ihe J udge regarded. MESA’s evi- 
dence on “possible saves” to be too 
sketchy to be probative of any pro- 
position is the manner in which the 
Judge handled the analysis of the 


exhibit. Consistent with his ap 
pr ‘oach. to considering both parties’ 


other exhibits, the Ju udge relied on 
_ live operator testimony of the as- 


| . sertions contained. in. the “exhibit 
rather than the exhibit itself. (See | 


Dec. 87, and discussion on pp. 867— 
69, supra, “regarding the Judge’s 
preference for live testimony . for 
. purposes .of | weight and eonsidera- 


tion.) MESA presented four. wit- ’ 


nesses whose. statements ‘were. in- 
eluded i in MESA’s summary in ‘Ex- 


hibit R-27. The miners’ statements : 
at the. hearing provided. some in- 
| terest when compared to the state- | 
~ ments MESA attributed to them in 
the exhibit. For instance, Burnette 

~ Breeding. testified: that. a 70 to 80- 


pound rock slid off the loader boom 


and struck his anory, post. The ex- 


hibit. Gee he. Sradant. ag ! 
_darge rock. fell. on canopy wait - 
weighed about 200. pounds.” 


- Glenn Arr owood testified that ‘he . 


-was..injured when’ a piece of slate — 
came off the loader. boom and landed | 


on: his. foot. breaking it. His shuttle - 


ear did not have.a canopy and he 
was outside the operator’s compart- 
_ ment. when he was struck (although 
he testified that he would not have — 
been forced to get out if a canopy 
had. been | attached). 
height at the place of this incident 
was about: 11: feet. The exhibit. de- 


seribed the incident 4 in. the. follow- 
ing language: “a rock did come into 
the ‘deck and broke his foot (no 
canopy was provided at that time).” 
. Paul-Hall testified. that’ he. was 
slightly: injured when a rock flew © 
out of the miner: conveyor, ‘not off 
the roof, and.struck him.-on the 
knee. He felt that if his machine - 


had been equipped with a canopy 


he would:not have been struck and 
injured, Mr. Hall also indicated 
that: “several times,” top. coal “and 
probably some pieces of small slate 
have fallen on”. the canopy, but he 
did not.:say whether these would 
have injured him. absent the can- 
opy. These.incidents are recordedin. — 


‘the exhibit as “rocks have falien on | 
- canopy: would ‘have been hurt.” | 


’ Finally, miner Jim Jewell: testi- 
fied to three separate incidents, but 


one involved the front canopy on 4 


roof bolter’ (for which SOCCO did _ 


not seek modification) and thus 


does not concern: 1s. The other two 


incidents: involved the rear (tram: te, 


ming) | ena ola ong | ‘incident, 


‘The mining — 


232  —« DECISIONS. OF ‘THE 


“quite a . few pieces [of roof oe 


terial]: fell on: the: back”: from’ the 
top.’ (Mr. J ewell did ‘not: opine 


_ whether: he would have been hurt if 


there.-had -beenno-canopy on his 
“machine, nor‘did he describe the of- 
fending” “materials “beyond « the 
above-quoted - ‘statement.) In the 


other incident, to avoid running in 


_ Some’ ruts, Mr: Jewell ivatninied: his 
roof: bolter *in--a. fashion. ‘which 
_ caused it to‘come'so close to a row of 
breaker timbers that’ the ‘bolter: hit 
one, causing it to:fall.: The falling 
timber’ struck the canopy and, in 
Mr... Jewell’s | opinion, ‘he “would 
have: probably ~ had: : [his]. head 
mashed in” were it:not for the pres- 
ence.of the canopy. The Judge indi- 

cated that Mr. Jewell’s testimony 
_ “coincides with the reported. inci- 
7 oo a Exhibit: R-27 : of rocks 


the “reported 4ncident” in the ex- 


 hibit-is only the front canopy inci- 


dent, with: which we: are:not con- 
cerned; and: not the: other. two. 


Given the dissimilarity between . 


shi reported: incidents in the exhibit 
andthe live testimony ‘of four of the 
equipment. operators :who:-were:in- 
volved in some of those ‘inicidents, 
even. disregarding the Judge’s. rea- 
sonable: charactérization: of the re- 
ports as-too- conclusory:and general 
to:be. of much ‘value,:sve feel it was 
not. unreasonable for’ the: Judge’ to 
accord. little: weight’ to: this exhibit 
asa. whole and. particularly as tothe 
reports of incidents: in: which these 
four. miners-are-central: figures. In 
_ these. -cireumstances; we cannot. say 
that the Judge-erred: when. he made 
this characterization. of the subject 
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i: ie enned “MESA’s evidence sup- : 


ports a finding that’ canopies may 
have saived.a miner from serious in- _ 
juries or death.” (Dec. 79,. italics — 
supplied.) Thus; MESA’s premise 
that it presented evidence establish- 


ing-26 such “saves” fails and,‘as'a — 
result, so does its argument. The - 

J dee’ S ultimate. ecielusion regard- 
ing the impact of this:evidence on 


the diminution issue 1s also support- — 
able given his view ofthis evidence 
and his assessment of SOCCO’s evi- 

dence, Having noted that. MESA’s 


evidence supported | a: finding’ that 
canopies ‘may have: prevented | a 


single incident of serious injuries 
or death, the Judge summarizes the _ 
ep: of SOCCO’s ‘evidence ‘this: 
ways eS 
‘On the other hand, petitioner’ 8 ‘avidents 
supports. a finding that in some. instances 
the use of canopies in its mines: has re-— 


sulted in injuries to. equipment. operators 
and has resulted in a diminution of safety 


because of the mining heights in. which 


the equipment operates and the: visibility | 
problems related» ‘to such ‘operations in | 

low. areas. of ‘the. mines. (Bec cd italics 

supplied. | - : 


In brief, MESA has not dcnviniced | 
us. of any érror in- regard to- the 


J udge’ Ss position: on this issue. _ 
[3] ‘The second specific | point | 

MESA makes “in” regard to the 

J udge’ s asserted ¢ error in n according 


-:®8O0CCO in. its Reply Brief: emphasizes this 
point. The “possible saves’’: were, ; obviously, 
merely possible, while 'SOCCO's Case presented 
evidence of situations. where ‘accidents actually 
occurred. SOCCO also pointed out.that there 
was no ‘évidence: linking these incidents with 


‘the..pertinent roof. height. With no: ‘evidence 


indicating ‘that guch accidents are less: likely 
to. occur in. lower heights, this: point seems of 
little consequence, it is, of course, not central 
to SOCCO's case, ‘since we are @ biding no error 
on this issue in any evert. = ae 


- 2oey aa SOUTHERN’ 


-_ inanifigient ee to: ) MESA’s evi- 
_. dence. involves the. testimony of. its 
expert, Mr. Gaydos. MESA’s prem- 
ise is that. modification: ‘may not: be - 
granted - unless .the. operator. has 


7 shown conclusively that: there is-no 


safe way of. complying where 
- MESA. has. ‘shown. ways in: which 


« the operator. could safely. comply. 


Commenting on. the same theme.in 
its. Reply. Brief, MESA -describes 


~ SOCCO’s paren in this. regard as 


requiring that “they must. [make] | 
_ an affirmative showing that present. 


: technology. [to. allow compliance] 
does not exist.* * *” (MESA Reply 


Brief, p.. 7). ‘The. context. of that 


comment implies that MESA. be- 


7 lieves that such an affirmative show- 


ing . should. be. an. element. of 


SOCCO’s : case in chief. As author- 
ity -for this ‘position. MESA cites. 
| ‘United, States Steel Corporation’ v. — 
 OSHRO, 587. F. 2d (3d. Cir. 1976). 
In that case, the. employer United | 
States Steel. Corporation - (USS). 


| contested the validity of.a citation 


issued to it by the Occupational - 


Safety and Health: Administration 
(OSHA). 
plaint.. and the employer- answered, 
defending on the grounds, amongst 


others, of the “greater hazard” adé- 
fense (which MESA. compares with 
the: “diminished safety” g grounds for 
_ granting. modification : under ‘our 
Act). At the hearing, OSHA puton 
unrebutted evidence that there: were 
two methods for complying. with: 
the. standard. “allegedly. violated - 


| which: methods did not present. dan- 


gers greater than those at which the - 
standard was directed. As. evidence 


OHIO’ 
_ ey 8, lee | 7 | 


F statement. 
-MESA’s argument.-However, put- 
ting it-into- éontext: also’ puts: its 
validity. as supportive of MESA’s © 
- position. into: question. ‘The first — 
thing that’ strikes us is:that the — 


OSHA. filed. ‘its .com-. 
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| of its. claim: of greater. hated: “USS. : 


presented: testimony. which. essenti- : 


ally: advanced the. notion that’ com- 


plying with the standard. would ex: 


_ pose. more: workers to-some- -ill-de- 


fined danger. The Court said that. 
for “USS’s argument to‘have- logi- - 
cal: validity, a: critical, factual pred- 


date. had to be. established, to-wit; 


that there was no.safe and: practical | 
method. of” doing the.-worl: ‘neces 


sary: to compliance. It is on this last - : 


statements peg. that. MESA: hangs 

its appellate hat for this issue.» | 
Taken by itself, the above- giiated oo 

appears’ ° “to support — 


Court of Appeals i is unlikely. to res - 
quire. the proving of a. negative, 
since courts . ‘generally. shy. ‘away 
from the requirement: of ‘proving é 
such. “propositions. ‘Since in that — 


case; OSHA put on unrebutted and _ | 
(obviously). credible: evidence: that 
there’ ‘were. two:.ways: to- comply . 


safely-and practically it seems more — 
likely ‘that ‘the Court“ was telling 


‘USS that it runs the risk of. failing 
beyond its prima facie-showing of | 
the “greater hazard” defense; to‘re- 


but the- existence ‘of ‘ary. ‘possible — 


safe and practical : ‘methods of com- _ 


pliance, if OSHA: manages: ‘to’ estab: | 
lish the existence ‘of. one or more. ° 


~ rrour case; ‘there was no svidenes 


of available. technology: ‘présented | 
except: the testimony of Mr. Gaydos — 

(Dee. 77-78: MESA: as not: dis- 
puted’ the J udge’ Ss assertion: ‘on. this — 
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| point.) Since the J udge Ricoad a 
that evidence ‘as ‘proving: that such 


technology existed, this case simply 
is factually’ distinguishable from 


the United States ‘Steel case, ‘since | 
‘unrebutted evidence going to the 


availability of requisite technology 


was present there.1° Thus, the only | 
‘question, to. be resolved is whether : 
the Judge was. correct in finding | 

‘that MESA did not prove ‘the exist- 

_ ence-of: the. -Tecessary . technology. : 
7. The 3 measure of: the J udge’s corréct- 

néss is whether substantial evidence | 


| Supports his a inding. 


10 We. are te cong ined” moreover, ‘that 4 ‘the 
Third Circuit: ‘dase is ‘strictly * ‘comparable: even 


absent’ this factual’ distinction. | -Conceptually,. . 


JUSS. had. to make: a: prima. facie showing. (as 


an affirmative: defense) of “greater ‘hazard.” 
This: is: a’ ‘relatively . light burden. After. that . 

rn showing the burden of going forward shifted 

to OSHA which had to rébut. OSHA’s burden _ 


: Was relatively. heavier, “since: it had to:ovércome 
a.prima facie Showing by USS. Although’ the 
‘only, Tequirement’ of USS. for keeping the case 
going’ or for. shifting: the burden was to. estab- 


: lish the affirmative defense prima facie, prac- . 
if OSHA has enough evidencé 


- tically speaking, 
to overcome that ‘showing,: OSHA will prevail 


| “niess. USS. puts.on .more of a.case than a 


mere prima facie showing. We believe this is 
‘the’ situation to. which the Court. was speaking 
when. it, said that the “critical. factual. predi- 


.. eate’ of establishing that there was no safe 
‘and practical: way. of: ‘complying was: essential = 
Lor: 'USS8’s. defense... to -have - logical validity. . 
(Tacit in this pronouncement was that just as. . 


‘OSHA. Iknew. from the: ‘pleadings what: defense 
USS would. use,.USS:--had- every opportunity. to 


be: forewarned of the nature ‘of OSHA's, rebut- 


' -tal by using’ ‘discovery. -devices,)? : 
In. the present case, MESA.is ane aes: put 
an the’ ‘position of making. the affirmative de- 


- -fense, here the: ‘availability. of: technology: ‘such 
as,.would: make ..the. operation -of -SOCCO’s | 


equipment with attached canopies safe in-. the 
subject: mining: “heights.” (Logically, this must 
be viewed. as an- affirmative . defense, ‘because 
the, alternative, that. is to Tequire. SOCCO, to 
‘prove: ‘as part of. its: prima facie case that no 
Rossible set of technological. factors ‘exists. such 
‘as: would - result’ in safe ‘operation, of its ma- 
‘chines. with attached. canopies,’ would be tanta- 
mount to. requiring SOCCO to prove a facet of 
its’ case beyond a reasonable doubt. ‘Since 43 
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Judge indicates that he was 
convinced ‘that there is available 
technology at the present time to — 
equip. petitioner” S ‘equipment with. 
workable canopies for all mining ~ 


ping 
workable canopies in low mining | 


dt 


MESA ‘did not ‘prove its prima. facie case or 


JESS ‘LD: : 


“Ong page TT of his Decision, thet - 
“not 


heights at the present time.” The 


Judge went.further ‘to note that 
“MESA has ‘not’ ‘established: that . 


pr esent technology exists for equip- 
petitioner’s equipment with 


heights or that present equipment i is 


~ available that will do the j job. ie The | 
| support for these assertions appears 

. on p. 77 of the Decision. ‘There the 
- Judge’ noted that ‘although, Mr. 

_Gaydos testified as to certain possi-- 


ble modifications and concepts, they 


would entail major engineering and - 


design changes with no assurances. 


‘that they will, in fact, achieve the 
‘desired Peulie. under actual min- 
ing conditions. He also: character- 
ized Mr. Gaydos’ testimony as con- 


ceding that the suggested concepts 


and designs can be approached only 


on a piecemeal basis as to each piece 


of equipment and that testing of the 


suggestions — “under actual mining 
conditions ‘would be’ necessary. be- 


fore a determination of their feasi- 
: ue and Rice could: be 


; 


CFR’ 4. B87 requires. that socco. prove its case 


‘only by. 2 preponderance; this: ‘alternative must — 
- be rejected.) . ‘Thus, MESA. is. in the position 


like the: ‘employer: in United ‘States Steet not 
only -of: making: its prima facie case in order to- 


‘shift the burden, but also of going beyond that. 
‘to make that showing strong ‘enough to with-— 
stand any.rebuttal by SOCCO. It is not crystal 


‘clear here whether the J udge determined that 


whether. its showing : was not strong. enough 
to. withstand SOCCO’s Tebuttal, but in any. 
event, our -only ‘inquiry is if theré- was sub-- 
stantial evidence ‘to support. either determina- _ 


tion. ° 
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ee Support for ae) i “Judge's: as 


sertion that.there are no assurances 
that the. proposals. made. by. Mr. 
— Gaydos would. work. ‘under actual 
- mining: conditions may. be found.at 


: pp. 669 of the transcript of the Jt une 


hearing. ener included in his testi- 
mony, 


on. a piecemeal. basis. may: be, found 
in Mr. Gaydos’ testimony - appear- 


Ing-also on pages 669.and.672 of the | 


same transcript. This-is enough. to 


-establish. the existence of substantial | 


evidence .so as. to. support the 

Judge’s finding regarding MESA’s 

attempt: to show that, there is avail- 
able technology such as would allow 


‘the safe operation. of SOCCO’s: 
equipment with canopies. ‘However, | 


as, additional. support, there are, 
amongst. others, the following, fac- 
tors as ‘sigeested by: the J udge and 


— SOCCO: of the implemented design | 


concepts: observed by Mr. Gaydos i m 
other mines, at least c one is-no longer 


in use (Tr. 670); Mr. Gaydos has 
been i in one of SOCCO’s mines ‘but 
never in the other two and he: has 


never operated any equipment (Dee. 


TB) + Mr. Gaydos’ qualifications to 
render an. expert opinion. were. at. 


least slightly undermined by his as- 


-sertion. that. it is “unnecessary. for 
_. -machine operators to observe the :: 
roof, while ‘a number of. witnesses, 
‘including MESA. witnesses, em- 


. Gaydos: emphatically 
answers in ee affirmative to: this 
7 -question. posed by. counsel. for 
—  §OCCO, Mr. McKenna: “Is it-fair: 
to say. that you are giving out possi- 
‘ble solutions which need to be tried 
out??? Support for the notion that — 
3, the solution can be approached only 
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phasized the. aa of ely: 7 
able. to. see. the roof: and. while-an -— 


official MESA instruction guide ¢ em- 
phasizes the same importance (Tr. 

— 675-76, Dec. 80-81)" Our conclu- — 
sion. on. this point then is a. twofold. - 
one: first, MESA’s argument, that.a _ 
necessary. element of SOCCO’s case 

ds that there is no available tech- oe 
“nology i 1S rejected ; ‘second, although | 


the operator must rebut, MESA’s - 
showing of the. availability of alter-. 


nate technology, in this CaSe- ‘there a 


was substantial evidence to support. 
the J dge’ S finding that MESA did 


‘not establish the existence. of. such 7 


technology: aoe 
hy, te ra aay 
S006 0's 5 Assignments of. Error 


‘The above completes our ‘treat 
ment of MESA’s: assignments ‘of 
error, and turning’ to SOCCO’s 


‘arguiients: we noté ‘that of the nine | 


assignments listed: in ‘the “Conten- 


tions” section above, there are ‘six. — 


which clearly either go to the argu 


ment that the Judge’s “static” -ap- 


proach Was. improper or assign ér- 


ror in other ‘ways based: on the as- 
sumption: that: such ‘approach was. 
not improper. Wé have obviated the 
necessity of dealing with these six 
bamincw la our decision, set out 


sat t Additionally, MESA: has dlaimea’ Legltinnaiey. a 
for Mr. ‘Gaydos’: opinion : resulting” ‘from “hig 


testimony that the. ‘modification and. design 
-eoncepts ‘he- proposed” were being used sueccess-_ 
_ fully in other mines :under:.similar: conditions. _ 
- Although we have. discovered an abundance of 2 


evidence of ‘such’ ‘successful use in. other mines,. 
our search of: the. transcript’ has- disclosed. no 
reference to similar conditions, and MESA. has 
provided no record citation for et assertion 
eee Brief, p. aug ee yas 
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: in Part B) above, that SOCCO's ss 
_ ‘sition “was’ correct ‘in. its” general 
: argument t that. the “static” approach | 


| was. ape per 


‘ai a a le mene orks wae 
faa 8 en OE gg ae eee ea, 
Sloat Pg Sos a Dt pe abe oe ele 
. Fees ee tr ie gen aa ge Der ae shy Masur | eae an 
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be as, 


: tentions” ‘séction. ‘above, and of these 


| ‘issue No. oy can, ‘be easily resolved 
‘by ‘reference to our ‘ruling on ‘the 
‘propristy of using” the “static” “ap- 
es ‘proach. Inits argument on. issue No. 
8, ‘SOCCO has ‘advanced its posi-. 


tion ‘that the J fudge erred i in accept- 


ing MESA’s measurements of min- | 
7 ‘ing heights i in certain’ sections over 
- -SOCCO’s, ‘Since we have ‘accepted. 
| ~SOCCO’s contention that the min-— 
ing height in‘a’ particular’ section — 
“may” change from: day to day and. 
“have: largely based ‘our ruling” on 
that. contention, this dispute i ig no 


-longer: of any “consequence, as will 


‘of this Appeal. - teas o 


: “Although: S0CCO's err on 
‘issue No. 3 seenis to be premised on — 
Jan ‘ultimate - affirmance’ ‘of. the 
Judge’s ‘taking the “static” | ap- 
it nevertheless. _Yequires- 


“proach, - 
- ‘treatment here, at Teast i in part. On 


“and. have: come to the. conclusion 


: premise to. the discussion of the as- 
“serted ¢ error for six of these ma- 
“chines, :we need not: deal with them 
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an light of 0 our ruling regarding the. 


Judge's “approach, ” (Using: the © 
“static” approach, SOCCO.was mis- - 


on taken about all ofthesix;the Judge _ 
eo" iy his.Decision dealt with all six, 
ind. did S0. properly under that, apr a 
. proach. ie 
aidaboied 3, 5 and 8 in “the: “Con. bs 
| ‘SOCCO's claim, a scoop on the 007 
section of Meigs:No. 1, we disagree 
that. there: was erence: “presented 
ee sufficient to establish the existence 
‘ofa scoop on this. particular. section. — 
The. transcript citations SOCCO 
makes do. not) provide - a link. be- 
tween the scoop. and a particular 
‘section. Although. the machine op- 
‘erator involved did. testify. that he 
worked on the 007 section of Meigs | 
No. 1, the bulk of his. testimony 


"Regarding 't the ‘other ‘Maelting: ch 


dealt with. his operaton of a shuttle | 


car. (Tr. 127 ). When. asked by the 
J udge,, “Have you ever operated 
any. other. machinery, such as. cut- 
be reflected i in our r Order disposing ter, « or loader, or coal drill, or roof é 
eae bolter, or. scoop ?, ” this operator re- 
_ plied, “I’ve run the bolter just a lite, _ *% 
‘tle bit, and I’ve run the scoop” ( Tr. 


“181). In. light of the fact that the 


witness testified he had’ worked for 


*“SOCCO for over a year and for an- 
- other coal company before that, this 
ds too thin a thread, without more, 
on which. to hang the conclusion — 


‘this issue, SOCCO claims that the — ‘that the witness. was talking about 


“Judge failed to treat seven pieces of 
“equipment in his decision’ although - 
there was evidence presented there- 
von. ‘We have investigated this claim 


a scoop on the 007 section of Meigs 
No. 1. 12 SOCCO’s assignment. of er- 
ror on ‘this “issue, is therefore | 
rejected. Pa a ee 


6G 99° . 2 The approach » we will use in ‘denilae or 
. that : since the static” app roach i is. a . the. proper ‘relief in. this. case will, in any: event, 5 ¢ 
- ‘caver scoops generally, and if: ‘there is a scoop 
on that.section’ in fact, it willbe: covered. by 

a general. grant of. modification, assuming the . 


other’ prerequisite conditions are present. 
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nhs, _ oe are | | ae 4 
Ce oe ie ee : | - % : equipped root bolters, * ek ‘the testimony 


In’ the issue numbered ’8 ‘in ‘the 
“Contentions” ‘section ‘above; SOC- 
GO proposed that the J udge: erred 
in failing to-grant: relief: with ‘re- 
spect. to the Fletcher LTDO-17 


roof: bolter. : SOcCCcO. advances the 
7s proposition: that: modification: with 


respect to'this machine should ‘have 
- been ‘granted either. on the “Visibil- 
“ity” grounds or on ‘the “Formula” 
| grounds. ‘As to the former, SOCCO 


has presented a forceful argument 


in its brief (SOCCO: Brief, p. 37), 
but: we conclude that there® was sub- 
is stantial evidence upon which ‘the 
aes | udge could find that‘SOCCO’ had 
not made its: requisite showing of 
diminution’ of ‘safety. SOCCO at- 
‘tacks the Judge’s. diminution ‘ rea- 
soning by noting that although: the 


< ‘Judge “found” that two roof bolter 


operators had visibility problenis ; in, ount, and we: cannot say. ‘that his 


mining | heights — higher ‘than 56 
inches, he failed to grant. modifica- 


tion. based on those problems in. 


: heights of 56 inches or less. SOC- 
“CO's position is that if the prob- 
lems exist in higher heights, they 
certainly. exist. at lower heights. 
SOCCO’s argument in this regard 
. certainly makes sense superficially, 


but the logical premise necessary 


for this argument. to be accepted is 


missing. That premise is that the 
problems equate with diminution. 


In. cieenseing, this situation, the 
| J udge wrote: . 


Re “While the. testimony of ‘root polter 
- operators]: ‘White. and . Richmond « indi- 


| “eates -that.: they: have experienced some . 


‘visibility | problems with. their canopy: 


reflects that those. men ‘work in a fairly 


high mining height OR (Dee. ‘104. je 


In order for this statement to have 


any logical. value: when compared 


with the Judge’s. ultimate finding. of 
no. -diminution, ‘we must infer: that, - 
whatever the indications, the a hudge | 
did. not feel: that, the. operators’ ie 


problems, were great enough. to, Pror = 
duce, a. diminution, and that since 


there was no testimony. of diminu-: | 
tion-type. problems from. operators 


working. in a. less. than. 56- ‘inch 


height, he had no ‘basis, upon: which : 


to find, diminution. and, thus grant 7 


the modification. (We also. “note. 
that the only other. roof bolter. oper- 


ator testified . that. he, had no: such _ 


problems and. that. he. _worked . in . 


heights. within. the 56- inch. limit 


(Dec. 104; Tr. 802 and 306.) ‘The — 
Judge took: his. testimony . into, -aC- 


apparent conclusion that. SOGGCO’s | 
evidence did not overcome that tes- 
timony was unreasonable - (Dee. 


104) ).. 


. SOCCO's Se point OE attack 


is that the J udge had before him the 
testimony of MESA’s. expert. Mr. 
redesign of” the: 
Fletcher roof bolter’ 's rear. canopy | 
is “definitely. in’ order. sl (SOCCO | 
Brief, p. 387, Dec. 105, Tr..628. ): ‘The 


Gaydos that - 


argument: is that if. redesign i is. de- 


finitely. ine order, the. failure. ‘to 


grant modification, perpetuates the | 


diminution of - safety (SOCCO 


Brief, p. 87): Once . again. SOCGO | 


“has made a leap over.a requisite to _ 


its. argument’s logical: validity, ‘The | 


missing. link is the evidence er.con- 
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| clusion that redesign’ S being defi- 
nitely i in. order i is thé same as a dim- 
inution. in - safety. . Ale has. been. 


SOCCO's position throughout this 


proceéding that it has been making: 


a continuing effort at finding can- 
opy designs which are safe and 
more operationally: acceptable. 
SOCCO has also indicated that’ it 


will‘ continue to work on such de-. 


signs even for equipment on which 


the present installation of canopies | 


does not result, in diminished safety 


| (SOCCO ‘Brief, pp. 87-88). Tf 
SOCCO is going to work on such 
designs it must mean that redesign | 


is sin order,” but: obviously the old 
| design has not: prompted ad udge to 
find: ‘a/ diminution of safety. In 


other words, redesign’ S ‘being defi: 


nitely in order does noé equate with 


- diminution in. safety and SOCCO’s 
argument under the “Visibility” re ra- 


| Honale thus falls. 


fay SOCCO ae an interesting 


and novel argument in assigning er- 


ror'to the Judge’s refusal to include ~ 


the Fletcher roof bolter in his: grant 


of modification based on the “FR Or- | 


mula.” The Judge’s main reason for 


refusing to make the requisite find-. 
‘ings is that “there is no information 


as to the required canopy clearance 


which would permit this. piece of 


equipment to operate safely in the 
mines.” (Dec. 104.).Conceding that 
the Judge is correct .on. this. (Mr. 
Gaydos testified as to clearances for 
all pieces or types of equipment 
other than this one), SOCCO never- 


theless responds that. even assuming - 
a clearance figure. af zero; it is: pos- 
sible to. fashion relief for this ma- 
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‘Gay dos’ 


‘Se! in éertain’r mining heights 1 un- 
til SOCCO can bring another modi- 
‘fication petition. with. evidence of 


the proper clearance figure to cover 
the machine in’ higher. heights: as 
well: SOCC@O’s calculation for: this 
is to take the. 40-inch: machine 
height and ‘add the 10-inch canopy. 
visibility factor, with no allowance 


for: ‘eanopy-to-roof clearance, and 


grant modification in sections where 
the’ mining height minus ‘3 inches 
for ‘allowable ‘roof support is 50. 
inches or less. ‘There can be little 
doubt. that © using ‘this approach 
achieves. ‘the “Formula’ 3” goal of 


granting modification ‘in heights — : 


where. -canopy-equipped ‘machines _ 
may not. successfully operate. In | 
the absence of. counterargument by 
MESA, we. have. been able-to find — 
no: valid. reason for why. SOCCO’s 3 


position on. the “Formula” may not 


be accepted. This conclusion will be 
reflected i in. the. Order below.  oehe 


13 AenOuEh the. Judge. indicated that. Mr. : 
testimony regarding the manufac- 
turer’s: specifications for this equipment. pro- 


duced some: marked discrepancies when com- 


pared to SOCCO’s evidence, he later noted that. . 
MESA has: not rebutted SOCCO’s evidence as. 

to machine height. We therefore accept 
SOCCO’s 40-inch measurement. MESA in. re 
sponding to SOCCO’s two arguments regarding 
the Fletcher roof bolter chose not to concen- 


- trate on-this “Formula” argument and we thus 


have no counterargument to consider, 

On a related issue, MESA at oral argument - 
objected to the Judge’s.use in-his “Formula”. 
of a.standard.10-inch canopy visibility factor, 
since Mr. Gaydos testified that such was 
reasonable: only in relation .to the. Joy 10 SC 
shuttle ear. We note that MHSA failed to 
raise this in either of its briefs and we need | 
not therefore treat, it, but we have also found 
that the Judge had a reasonable basis’ upon. 
which to use such a figure beyond. Mr.’ Gaydos’ 


testimony. (See, discussion, Dee. 93.and “Back: - 


ground,’ Ds 11,. supra.) - 
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os és We e — bottoms a are pices to ‘water, ad | 


“Reaniing, the Rélie if 


Ta. cases. of. this: ane. ae we 
Baa, that; the: J udge. generally, has 


. done.a creditable job. except..in:an 


error. in_his: -approach,. we.are usu- 
‘ ally. inclined to-resolve: the. appeal 
> by. remand. for--new findings. and 
conclusions, consistent. with our, an- 
: nouncements in the opinion, This is 
7 generally, a, good. policy 5, however, 
here we are faced with a.case war- 
.. ranting expedited appeal and thus 


; are ‘compelled. to search the record. 
aos ‘discover whether it is sufficient 


f6r 1 us to. make ad ditional findings 


and: conclusions so as to grant or — 


deny’ relief without‘the necessity of 


2B ‘surely delaying remand. We have 


~ conducted that: search and ‘have dis: 


. eovered: that: the record is' sufficient 


- for: us, following: the Judge’s © ap- 


_ proach with a few: significant: ex-_ 
_.. ceptions, to make those findings and 


“conclusions in almost. all cases. 
We. hasten, to express, our feeling 


eee for future petitioners to. pre- 


vail, they will have to show condi- 


: tions similar. to. those shown by 


~ SOCCO: here or otherwise support- 
ive. of a conclusion’ of diminished 


safety. As examples of the types of. 


eonditions to: which we refer, we 
cite the following: at least two (and 
_ arguably the. third,..at: least. in a 


“ne major degree) ‘of the mines involved 


~in-this case have unusually good 
root conditions (April Tr. 23-95; 


Dee. 8 8).; all three: mines: have un- 


- dulating.. bottoms’ . (Dec. 2985 
és April Tr. ieee and.all the mines: 


; oahtatas 


and irregular bedding (Dec. 92-93, 
20; “Aprilrr. 93-25). ey (These. last | 
two factors are. especially: impor- 
tant. m the validity: of the “Ror: 
inula” © rationale vie, “clearancés | 


“when tramming, and inthe rebut- 


ting of the MESA. argument: that 
SOCCO was engaged’ in poor min- 


Ing practices, respectively.). Of no | 
‘ininor importance in our consider-— 
ation has been the substantial show- eee 


ing that SOCCO has made a cou- 


tinuing good faith effort to evalu- 
ate canopy designs and to redesign = 
equipment and canopies: for. the as 


purpose of implementing better and 
safer canopy ‘designs (Dec. 17,104 
105. See also discussion in: socco. 
Brief, pp. 11-12, and record cita- 
tions contained therein.) As. we 
compose the order which will'tie up 


our consideration of this appeal, sve 
will not explicitly make all of these 


conditions. factual predicates upon 
whose continued existence our grant - 
of modification. will depend. How-. 
ever, the oo condition, of the } 


“This list ene with: other factors: men- 
tioned in ‘the same: ‘paragraph. is not. meant: to. 
be exhaustive. The Judge and we look at the” 
record. as a whole to make conclusions about 
the nature of the. mines, and: although itis 
not necessary that another operator must show 
that his’. mine duplicates . the ‘conditions in 
SOCEO’s mines before he may prevail, he must 
show: conditions which: suggest the same type 
of overall’ situation. It-must be remembered 
that it-is not: the conditions themselves. which. 
demand the grant of modification: ‘The condi- — 


tions as a whole either support or detract from 


the: conclusion of diminished safety. One way 
of looking. at this'-situation “is:-to: say- that - 
certain. ‘conditions make: machine: ‘operator. 


testimony regarding - safety problems - more die 


eredible and ‘thus more supportive. of the. ulti- | 
mate ‘conclusion. Conditions. alone without:a __ 
substantive oe ae aoe “will Sige 
support the grant.®: ROBE = 


— mines is especially important a8 our. 
2 grant, and if: conditions change to 


the. extent. that. a. conclusion that a 
diminution. in part. or ‘throughout 


the mines can exist. is significantly 


less likely, we mean our Order to 


imply that its grant will no longer. 
eee ia 7 : | 


| ORDER a 
WHEREFORE Sa uaie io the 


: authority delegated to the Board:by 


the Secretary of the Interior (48 


CFR 4.1(4)), 


If. IS HEREBY. ORDERED, 
| that MESA’s motion to. withdraw 
| that. issue. raised. in its brief. which 


dealt with the J udge’ s.use ofa. 48. 


‘inch ‘mining height in the. 003 ‘sec- 
tion. of Raccoon No. 3 Mine’ aa 


4 GRANTED. . 


IT 18 FURTHER 6 ORDERED, 


3 that. the findings of fact and con- 
- clusions of law of the Administra- 
tive Law Judge in the above-cap-. 


tioned case ARE AFFIRMED, ex- 


| cepts asin. this Order. be aera 


ee Two dodaltione- ‘upon: which: we: will - -X- 


2 plicitly. make... 


the. grant . dependent . are 


SOCCO's, continued good faith in seeking non- 


safety - 


diminishing ‘canopy designs “and 
SOCcCco’ s good faith in. pursuing acceptable 


“mining practices. ‘Along the latter line, we do 


not: contemplate that. SOCCO: will, either fail 


to mine 'a particular roof or floor portion of: 


the. coal. seam,. for. instance, or. to make, a 
reasonable. placement. of a: ‘loading point for 


the ‘purpose: of. creating. a mining height — 


measurement. which is artificially: low. - 

' We. also note that it-may- not. be necessary 
to talk in” terms of conditions subsequent in. 
any event, Since we have decided that a modifi- 
eation-: plan is a safety; standard for purposes 


_ of the Act; the remedy.of a-petition for modi- 


fication of ‘the modification plan is available 


tothe representative of: miners in the event of 


changed .conditions, .A finity, Mining Company 


 y. MESA,.6. IBMA: 100, 107-108, 83 T.D. 108, 


*1975- 1976 OSHD ‘par. 20,651 978} 
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184 LD. | 


a 1s FURTHER ORDERED, 
“that the Order of the Administra- 


tive Law J udge Is MODIFIED in 


the following particulars: 
“(t): ‘Tn all’sections of the subj ect 


tnines where ‘the’ mining height: is, 
and as it’ remains, 56'inches or less, 
the Petition for Modification: of 


‘Southern Ohio Coal ‘Company :{is 
granted for: all. National. Mines — 


‘Service: Torkar and Lokar shuttle 
ears, all Joy 14BU10. loading-ma-_ 


chings, all. Joy 15.RU, cutting ma- 
chines, - all. Goodman: 2500. cutting 


machines, : all National. Mines. Serv- 4G 
ice Marietta continuous miners, , all 


Schroder coal drills, all Joy 10 SC 


shuttle cars, and all machines later 
introduced. into. the. mines. which a4 
machines are substantially similar, —_— 
_by reason of function and engineer- 
ing characteristics, dimensions and | 
design, to one.or another of the ma- 

- chines listed 1 in this subpareareph - 


[oe - 
(2) As to the ae listed i in 


this subparagraph (2), the said Pe- 
tition is granted i in all sections of 
‘the mines where the : mining height - 
is, and as it remains, at or lower a 
than the height associated with a 
| particular machine in this list: ” 


(a) all Jeffrey 1201, continuous 
miners—44 inches; 

—(b) all Lee-Norse HM: 105 contin- 
uous miners—52.inches; 

-(c) all aooaman 968-2 loaders— 
471% inches; » : : 

(d) all ons Airdox ‘TDF-2 | 
coal drills—45 inches; | 

_ (6). all Fletcher: EDO x00! | 
bolters—50 inches; os ae ae 
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© all $ & Ss se00ps-—48 inches . eos 


“aQh)e all machines later introduced 


into: the. subject. mines which. ma- 


£8 chines: are substantially . similar. by co 
| ‘reason of function and engineering © oS 
_--gharacteristics; dimensions, and deé- 


‘sign ‘to: one or‘another of the’ ma- 
chinés in Parts (a) to.(g):of this 
| subparagraph (2) in all: sections 
_ with: mining ‘heights at or below 
that associated in“ this subpara- 
graph: (2) with the particular ma- 
chine with which the newly: intro- 
‘duced * ‘machine ‘is: oe 
similar, a ue 
“ITIS FURTHER ORDERED, 


‘that: this Order ‘shall’ remain in- 


effect in the mires or constituent 
| ‘parts thereof only” so long asthe 
conditions as. set out in Part IV of 
‘the Opinion to which this’ Order ‘is 
attached remain in existence therein 
? and. ‘that the. Mining Enforcement 
F and Safety Administration shall 
have Tesort to its normal enforce- 
ment | remedies to compel compli- 
‘ance with 30 CFR 7 5.1710-1 in all 


‘situations beyond the scope of this 


Order. granting modifications and 
in the mines or any parts thereof in 
the case.of the future failure of F the 
; said conditions. : 


cove Pema. = 


- concur: oe 
Ce Howarp J. Sommonns, Jr, ee 
Administrative Sudiges: ae ee 
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é BIA 79 a 
“Decided 1 May 2h, 4, 1907 


Appeal” fyorit, Administrative | “Law oar 


J udge’ 3. order denying extension of 
time in- which to ls ‘a Dune es 
ee Rene ee 


"REVERSED. 


A; Didian ‘Probate: Pleading: Exten- 
sion of ‘Time—355. 1 ‘ . 


x timely request for an extension of. time 
‘was. submitted to the. appropriate ‘office — 
on. Oct. 15, 1976, as a result’ of the: per- 
re sonal. visit by appellant’s representative 


to the Agency Superintendent that’ ‘day, 
during which time Bureau assistance was 


“provided in drafting such request. : 


2. Indian Probate: Pesta! Bxten- 


sion of ‘Time—355. 1 


Where. an. extension request was sent ie 


the wrong office for filing on account of 


incorrect advice from Department } person- 
nel who are responsible for knowing right 


-procedures,.the Department is estopped 


from" denying: such request on grounds 


that it was not filed at. the ‘proper. place. 
‘APPEARANCES: Stephen - C. . Rice, 


Esq, for appellant, Millie. Andrews, } 


OPINION. BY. ADMINISTRA. 


FIVE. JUDGE. HORTON — 


“INTERIOR BOARD OF 
Pally, DI AN APPEALS © 


> Millie ‘Andrews, through | het 


3 : torney,. Stephen:.C. Rice, appeals 
from an ‘order. denying an.extension 
_ of time in. which to file.a petition. for ie 


| raheatang in the above- captioned |. 
estate. - 
James. Andrews, White, a/k/a | 
James P. “Andrews, deceased unal- 
- -Jotted Nez Perce, died’ intestate on 


_. February 10, 1971, possessed of 
_ trust property in Washington and 


- Idaho. An order determining heirs. 


‘was entered: by: Administrative. Law 


 Judge.Frances .C. Elge-on. Aug. 18, 


1976. In- the .Notice. of Decision 
J udge Elge stated: “This. decision 
becomes final 60 days from the date 


of this notice. Any person aggrieved . 


by. the decision of the Judge may, 
within the 60 days, but not there- 


after, file with the ‘Superintendent 
a ‘written petition for rehear-— 


ing * * * * The foregoing instruc- 


tion is taken. from 43 CFR 4.241 (a). 
_ Appellant maintained at the hear- 7 


ing that’ under Idaho statutes in 


~. effect? at the time -of decedent’s 


- death, she: should be declared. sole 
heir to decedent’s. Idaho property. 


Tn addition she. asserted that certain 
executed by three 


instruments - 
: adoptive first cousins of. decedent 
effectively conveyed their inherited 
interests to her. Both of the above 


| positions were rejected | in Judge 
_ Elge’s order determining heirs. Ap- 7 
pellant. is, therefore, an aggrieved — 


_ person within the meaning of De- 


partment rules. : 
On Oct. 15, 1976, the B8th day 


-: fromthe date of the. order determin-: 
ing heirs, appellant’s daughter, act- | 
ing on her mother’s behalf, sought 


assistance. from the Superintendent 
of the 
Agency i In’ applying for an. exten- 
sion of time in which to file a peti- 
tion for rehearing in: this estate. 
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Northern. Idaho “Indian 


‘Department eet provide | 


that a request for an extension of 


time “must be: filed within the: time — 
allowed for the filing or serving of = 


the: document. and must’ be filed: in 
the- same office-in which: the docu- 
ment: in connection. with which the 


extension “is requested must. be 
filed.” 43. CFR 4.22 (4) (2)... 

Based ‘on the above rule,. Cee 7 
lant’s representative had gone.to.the 
correct place to submit a request, for | 
extension of time and, was there in 
sufficient: time to. file a timely. re- 
quest. ‘Never theless, the Superin- 
tendent advised appellant’s repre- 


sentative to telephone the Adminis- _ 


trative Law Judge’ s office in Port- 

land, Oregon, for instructions: ~~ 
Tt was related to appellant’s rep- 

resentative by the Portland office — 


that any request for an extension of 
time would have to be submitted in 


writing. Thereupon, a staff member 


of the. Northern. Idaho. Indian = 


Agency. assisted in the. preparation 


of a letter for. appellant’s signature 
addressed. to : the. 
Law Judge in Portland, Oregon, re- | 


Administrative 


questing an extension of time. This 


letter, attached to appellant’s brief 


as Exhibit 2, is dated Oct. 15, 1976, 
and is ‘stamped received by the Ad-_ 


‘ministrative Law Judge’s office im — 


Portland as of Oct. 18, 1976, the 


final day for the filing: of the docu- 


ment. As noted in Judge Elge’s Oct. 
29, 1976 Order Denying Extension 


of Time the foregoing written re- 
quest was forwarded by Judge Sna- 
shall’s office to her office where it. 


was received on Oct. 20, 1976. _ 
- Judge Elge’s Order Denying an 


_ Extension of Time states: that ap- 
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staan written ae dated Oct. 


15, 1976, “was not filed in the office - 
ce where the. filing was required” (Cc Or- 


der, p . 2), We think Judge Elge 
; would not have pointed to such fail- 


‘ure in denying the extension request 
had. she known of the wrong advice 
given to appellant. by Department 7 
_- personnel. as. described above. It-is 


clear; as. appellant’s. brief empha- 
| sizes, that appellant's representative 


| [Dia go. to. the office. where filing is re- 
quired and. therein did ask for and re- 


for an extension of time: The written re- 
quest dated Oct. 15, 1976, should have 
been retained and filed in the office of 
the Superintendent at ne North Idaho 
Indian Agency ***, 


| (Appellant’s Brief, p. 4. ae 


O, 2] Based on all-of the: above | 


we believe ‘the following two rul- 


ings are appropriate i in this: appeal: : 


First, we hold that a timely request 


for an extension of time was. sub- 
mitted to the appropriate: office on 
Oct. 15, 197 6, as a a result of the per- | 
t- tition for rehearing with the Super- 

intendent. of the Northern IdahoIn- | 


dian Agency. It remains the re- 


day, diac which time Bureau bid 


_ sistance ‘was provided in drafting 
such request. Second, we hold. that 
where. an extension request was sent 
to the wrong office for filing on ac- 


count of incorrect advice from De- ; 


partment. personnel who are re- 


from | denying © the request on 
~ grounds that: it was not filed: at the 
proper place. es 


. 1 Implicit ‘in these “two: holdings: is that 


peu. exists to. grant an extension of. time : 


"Appellants t brief, refers to addi- | 
tional efforts to file a proper | exten- 


sion request on Oct. 18, 1976, ‘the 
60th and final day for its receipt. It 
is alleged, among other things, that ~ 
| appellant’s representative hand- dé- | 
-_livered a written request for an e@x- 
| tension to. ‘the Northern Tdaho In- . 
: dian’ “Agency. but that when she ar- 
| rived. there at. approximately 4 45 
p.m, the office. was closed. ‘This sec- 
ond request: was. then. filed on the 
: adda of Oct. 19, 197 6,1 day late. 


ceived help in drafting ‘a. ‘written request | 


- Because of our ‘holding that ‘the 


: request. for extension dated Oct. 15, 7 


1976, should be granted, we need not 


| decide whether the’ extenuating cir- 


cumstances referred to: ‘by. appellant 


as occurring: “on -Oct.. 18, 1976, ~ 
further justify reversal of. J udge 
Elge’s order of Oct. 29, 1976. 

~The extent of the order. Wiel ce : 
Board herein renders is that appel-__ 
lant. shall be allowed 30 days from 


the date of this decision to‘file a-pe- 


sponsibility of appellant t to set forth 


all grounds | upon which such peti- | 


in which to file a petition ‘oe rehearing. We : 
read existing | regulations - “as permitting. such. . 


action: ‘by. ‘Administrative. Law Judges responsi- 


-- ble for Indian probate in “contrast. to older 
sponsible for knowing. right proce-- 


_ dures, the Department ‘i 1s estopped - 


practices of the Department: by which only 
the Secretary could permit such -extensions 
“for good. cause shown.” See Hstate of Jack 
Fighter, 71 1D. 208 (1964). By no- means, 


- however, should : “parties: presume ‘that: simply — 


because a. Tequest . for an. extension. of time. in. 
which to file a ‘petition | ‘for rehearing has: ‘peen © 
timely. filed, that it will automatically be. 
granted. Such decision rests on the. sound dis- » 
cretion — of the Administrative Law. o. udge. 
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| tion is_based, including, if. aie 
3 cable,. a description. of any. newly 


discovered . evidence, in. _support 
thereof in accordance with: “proce- 


dures prescribed. at 43 CFR 4,941, - 


(a). The Administrative Law J udge 
to,whom this case.is assigned’ retains 
full authority. to dispose. of. the pe 


tition: as he: deems: “proper, as ‘pro- 


vided: at 43-CFR 4.241 (b) and (c). 
NOW, THEREFORE, by virtue 


of ‘the authority: delegated to the 
Board ‘of Indian’ ‘Appeals’ by the 
Secretary ‘of the Interior, 48.CFR > 
4,1, the Order Denying Extension | 


of Time. entered by Administrative 


Law J udge Frances C. _Elge | on. Oct. | 
29, 197 6, he, and. the same is hereby 
REVERSED. Tt. Ais. FURTHER | 
ORDERED. that: Millie Andrews, 


appellant herein, : ‘shall: be allowed 


30 days from the date of this deci- 
sion to file a, petition for rehearing 


| with ‘the: Superintendent’ of the 


teeth 


who shall, as. e peseded. at. 43 CFR 


| 4,941 (2); promptly. forward. it to 


the: Administrative Law J udge’s S 
office in. Billings, Montana,: oe 


>This decision | is at ‘for the | De- 


: partment. as ne See 
“Wat ‘Pure Horton, a oa 
| Administrative J ndge.. 
We concen: A a 


‘Magician i Waste; ae 
Ohie i Administrative ¢ udge.” 
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oN SITU GASIFICATION OF COAL ." 


Coal Leases ‘and Permits: Generally— 7 | 
- Generally— — 


Mineral Leasing “Acts 
Mineral - Teasing ° Act: 
Development _ | 


The ‘Mineral “Teasing. Ke: of 1920, as 


events vot 


| amended. and supplemented, most . Te- 
| cently” by the Coal ‘Leasing. Amendments : 
. Act’ of 1975, allows the: Secretary to au- 
. thorize development of‘ éoal’ leases’: by 


méthods which’ ‘were ‘not: utilized: by” ‘the 


industry. -at’.the’ time of passage of the as 


1920: Act. The broad grants .of authority © 
to. the. Secretary. in. the 1920 Act. allow 


technological | developments | in the. coal 


mining industry. 


| Coal Leases: and Permits: Generally — 


Coal Leases and: Permits: Leases. - 


The: grant: of the privilage to” mine ‘and 
dispose of all. coal includes’ in’ situ meth- 
ods of development. a as 


Coal Leases. and’ ‘Permits: “Beye 


Royalty provisions, “which: do: not speci- 


fically:.meéntion ‘in situ: development, are 
applicable to such’ development. The Sec- 
retary, through the Geological : Survey; is 
empowered . to, promulgate. by. regulation 


a conversion ratio. of in situ extraction 
7 to. ‘coal expended i in. order to determine | 


the royalty due. | 
Ma ay. 124, 1997 
May: 10, 1977 : 
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FROM: ACTING DEPUTY x $0. 


LICITOR | 


SUBJECT: IN. SITU. caster | 
‘CATION OF COAL... a 


"The “United © States” Geological 
Survey has been’ advised that the 
holder of coal ‘lease’ C-0120078, 


Al Val ge NY SITU GASIFICATION OF .COAL . 
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ian neice Coal Company: ‘intends 
to assign its. lease to Christ’s En- 
ergy Resources (CER). for the pur- 
pose of conducting in, situ gasifica- 
tion of the coal. The: various. issues 
_ which -suggest themselves are: (1) 

whether the Mineral Leasing Act of 


1920, 41 Stat. 437, as dhended: (30 | 
| U. S.C. §§ 181-287 (1970) ),-author- 


izes.the Secretary of the Interior to 
allow exploitation of-a:coal. lease. by 
In. situ: combustion. methods; ~ 
whether the terms of ‘the present 
lease. allow. for such methods; 
whether ‘such methods: if” legally 


_ permissible, fall within the Scope _ 
of ‘the Department’s. ‘coal: mining © 


operating regulations; and: (4) 
what is. the method of determining 


royalties due the government under 


the lease. 


Background [ isforusaibton: | 
As of Jan. 1,°1972, the. United 


States” had . estimated’ remaining 
coal. reserves of 3,224: billion tons. 


Of this: amount 1,581° billion ‘tons 
has been identified ‘on the’ basis of 


mapping and exploration. with the. 
remaining 1, ,648 billion tons hypoth-. 


— esized from geological data. On 


the basis of depth, 50.5% of the na- 


tion’ s coal reserves have an overbur- 
den’ ‘of § 2000-6000 feet. USGS, 


United States Mineral Resources; 
‘Survey - Professional 
- Paper 820: ( 1978). at 135-140. Hypo- 
_thetical resources, comprising: ap- 
| proximately 51% of the nation’s» 


Geological: 


reserves, lie for’ the most. part at 
_ depths. exceeding 1000 feet. Al- 
_ though-large, such hypothetical re- 
serves are,. for the most. part, rela- 
= tively. inaccessible. for mney at 
‘present. Id. at 139... 


(ay 
@) 


“h Bureau Or Nei “Technical ; 
Progress Report. points out, poten- - 
tial advantages of in situ: ‘combus- 
tion of coal (burning. the coal in 
place and. using: the energy) : ied 
the amount of undérground mining 


with attendant personnel and ce 
ment,” can. ‘be reduced; 


(2): the 
method can be used to develop coal. 
deposits. which presetitly are..not 
economical with. ‘conventional: teeh-: 
niques" (€.Gey: low Btu: coal, thin. 
seams, great depth) ; (8). the method 


- canbe used as. secondary | recovery 
of. previously mined deposits; 


(4) 


the various ‘in situ methods (com- 


bustion, liquefaction and gasifica- . 


tion) can complement one ‘another. 


Bureau of Mines, “EPR: 84, Th Situ 


Combustion of. Coal: For: Energy 


/(Nov.:1974): ati 2. The. Bureat “of 


Mines has. been experimenting with 
in situ: gasification at Gorges, Ala- 
bama and Hanna, Wyoming. oe 

The facts outlined in CER’s Field 
Test Plan have been: denominated 
“Proprietary” “Information” - “by 


CER. For the’ present’ discussion, 


the’ following general facts.are sif- 


ficient. CER. intends: to: operate: ‘an 
in situ gasification: project, vas -as- 


signee of Kemmerer Coal Company, 


eee of the coal. The coal involved 
is a twenty-five feet thick seam ly- 


ing under 130: feet, of. overburden. ) 


This coal. is ‘classified as high vola- 
tile sub- bituminous with a Btu con- 


tent ranging from 8, 500: -to.11,500. 
The test plan anticipates iGliention 
of approximately. one-third. ofthe. 
energy ..content...of.. the..seam .in-_ 
volved. Subsequent: recovery: would — 
apparently be precluded because of 
the methods involved to-extinguish. 
the fire i in the seam. ‘Those methods : 
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( combine water flooding and cement 
injection. ‘In addition ‘the’ heat 
would have a ‘tendency to physically 


coal. 


The Mineral Fees ‘Act Allows 
fOr. In Situ Methods of Mi ining. 


., The Mineral Leasing Act of 1920. 
as amended, authorizes the Secre- 
tary to. allow. the development of a 
coal lease by means of in situ com-— 


bustion. This i Is & conclusion based 


upon review of the relevant legisla- 


tive, history of the latest: amend 


Amendments. Act of 197. 5,.90. Stat, 
1083. | 


See 3. of a Coal: ae 


Amendments: Act of 1975 5. amends. 


— sec. 2(a) | of the Mineral Leasing 
Act of 1920 ce U.S.C. §201(a) 
(1976)). 7 


In discussing. the Secretary’ Ss re- 


sponsibilities, the new sec, 3(0) 


states, In pertinent part: 


Prior to. the issuance. ofa lease, the Sec: 
retary shall evaluate and compare the 


effects of: recovering. coal by. deep _ min-: 


ing, by surface mining, and by any other 
method to" deterinine which method. or 


methods or sequence of methods achieves: 
the maximum ‘economic recovery of. the. 


coal within ‘the proposed. leasing. tract. 
(italics, supplied. ee 


The sectional . analysis - in 4h 


House Report, H. Rep. No.: 94-681, 
94th Cong. Ist Sess. (1975), merely 


paraphrases this language. HL. Rep: . 


94-681 at 22. © 


. Senator ‘Metcalf a Ak this 


provision during Senate debate. | 


~ Goal recovery by underground ‘mining 
methods and by-strip mining methods in- 
volves. quite | ‘different, impacts: upon. the 
environment, upon surrounding ° commu- 
nities, and upon. land use patterns in af- 


‘tected areas, and - considering the new 


DECISIONS. OF THE DEPARTMENT OF: THE: INTERIOR, 


and chemically alter any 1 remaining | 


‘(84 LD: 


"recovery methods such -as- in-situ gasifi- 


cation. now being. actively. researched— 


notably by the Bureau of. ‘Mines—S. 381 | | 
would require the Secretary to evaluate 


and compare the effects on: “coal TecoY ery 


by both traditional ‘and ‘novel mining | 
techniques, before: issuing’ a Tease. : Ne 


. The Secretary would also: be: connibed 
to study. the possible sequences. of: such 


methods which would. yield the maximum 
recovery of the resource. This latter re- _ 


quirement . is of great: ‘moment because 


many of the: thick-seam ’ ‘thin-overburden _ | 
deposits: of coal in: the “west ‘are equally rs 


susceptible to surface mining and under’ — 


‘ground | mining. The failure to. consider 
. the possible repercussions ‘of one method 
upon the other could mean the ‘virtual 


ment to that Act, the Coal Leasing : 


abandonment of immense ‘amounts of the 
deepest coal reserves if rendered econom- 
ically unattractive Or. overly hazardous 


oe to. mine. 


This requirement for j a ‘study of mining 


methods: by the Secretary ‘Thakes plain 
‘horsesense. Cong.” Ree. Ss. 9983 sane 2i, 
1976) - 


etic] in situ aeesiguiaent can nes 
inferred to be within the category 
of “any other. method” mentioned 
in the Act itself. vee 
Congress, has allowed wide dati 
tude to the: Secretary over the meth- 


od in. which. lessees will. exploit 


their leases. In light of the com- 
ments in the legislative history, it is - 
apparent that. in,-situ methods of 


coal mining may be authorized by 
the Secretary. under. the. statute. 
_ While it is to. be conceded. that ai 
subsequent to the. passage of the 
Coal Leasing Amendments Act of 


1975 in situ methods are acceptable, 
the resolution. of that question for 
leases issued prior to Aug. 4, 1976 


. requires separate analysis. Sec. 13 of | 


the Coal Leasing Amendments Act, ; 
amending sec. 3 of the Mineral 

Leasing Act (30. U.S.C. ($208 
(197 0)), indicates that’ the provi+ — 
sions of the Coal ee? Amend: 


om to oo : Ae oe NE ‘SITU. GARINIOATION OF: ORL 
oe ee May 24, 1977 


is oe, 


| ments hae can a ade peer i 

e oti existing leases only: through. modi: 

_ fieation:of-the lease terms upon. ap; 

a. plication _ of the lessee to modify 3: 
2 acreage limitations or at the time 


Since the ease in cuestion’” was ‘ig? 


sted in 1968,’ ‘the legality of in ‘situ 

methods under the Mineral Leasing 
Act of 1920 as it: existed a at ‘that time 
mist be shown: ** 7° 


742 (1948). -This-is: especially: true 


| here, where Congress: did not create 
anew methiéd"of mining coal but 

rather said that: the’ effects: of this : 
method of. lease, development. must | 
be evaluated: by: the. Secretary, Con- | 


gress. apparently thought: that such 
methods were ‘already permissible. 
~ Such Congressional interpretation 


Federal Housing Administration v. 
| Darlington, h Ory 858 U. a 987 


(1958). | 
AS ofiginally. anced: the. Min- 
: etal Leasing Act of 1920 was silent — 


onthe subject of permitted. methods 


of mining. Sec. 30 of the Act (30 
USC: § 187 (1970)) prescribes the 

_ conditions'which Congress intended - 

be placed in each lease. There are no 
"proscribed mining methods. Under 
sec. 80, the Secretary is empowered 

= Fs Or include “such other. provisions 


RRR for. the. protection of the in- 


2 terests of the United States.” This. 
grant j is broad enough to enable the - 


treet Ca Ae 
sok rs = -- ne 


due, 


Puri 40: remaondl new. <— : 
velopments: of technology-:The See- | 


Beat is further authorized, ‘in. sec. — 


32° (BO: U.S.C.-.§ 189 (1970)), ‘to 


“prescribe necessary. and.: proper 
rules and regulations and to.do-any 
-and all things necessary: to. carry 
- out and accomplish the purposes. of 


this chapter.:* * *” Again, this-is. a 


broad. grant. which enables. the Sec: — 
arse - retary’ to: respond: to. er? cae in 1 the | 

“Legislation; ‘such’ as “the!” Goat ae : azo 3 
- Leasing’ Amendnients Act, which 7 
es gives specific authority to an agency . 
is not necessarily tobe’ construed to 
evince lack’: 6f “prior authority. ; 
| Lichter v. United States, 343 U. Ss; 


mining industry.: ie 
» Broad iio statutes # are i 


ce construed’ so-as..to: include. new 
“technological developments. Unzted 


States:v. Southwestern Cableé: Cox, - 


892 U.S. 157 (1968)-3 United States. 
yi. Midwest Video Corp., 406 US. . 
649 (1972). In Southwestern, the 
Court ‘upheld - the. Federal - -~Com- 
imunications Commission regulation 
Of. community: antenna; television 


(CATV) 3 in Midwest. Vidéo, t the: 


Court. upheld’ FCG regulation. of 


cable television. Neither -techriology 
_ was-in'existence at the time of pass- 
Of: existing. law, while’ not conélus- | 

ive as to the:intent of a previous | 
Congress; is entitled to some weight. 


age of the Communications Act of 
1984, 48 Stat. 1064, 47 U.S. C. $151 


‘et seq. (1970). In this general vein, — 
the ‘Supreme Court ‘has ‘declared 
_ itself loath: “in the absence. of com: 

: pelling evidence that’ such was-Con- 

gress’ intention * * * [to] prohibit 
administr ative action imperative _ 
- for the achievement of an agency’s _ 
ultimate purposes.” Permian Basin — 


Area Rate Cases, 390 U.S. 747, 780. 


| (1968) ; American Trucking. Ass'ngs 
_v. Onited States, 344.U.S. 298, Site ~ 
~ (1953). Since in situ methods-are 
neither inconsistent with the pur- — 
-pose of the Mineral Leasing Actnor 
has. Congress. proscribed specific 
methods for developing a lease, it. 
seems. s likely that. a. decision by. the — 
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ee Department to allow in an a 
: velopment: would: ‘be* ‘sustained : by 


“the: eles - such: action: were 6 chal- 
| feiiged. Oe 


_partmintot Interior has considered 
- allowingin: situ: methods:-of -recov- 
ery. under::¢ertain: circumstances. 
The :Final: Environmental Impact 


Statement, ‘Proposed ‘Coal Leasing 


_ Program, specifically: mentions and 
“discusses int situ-methods:in-its. dis- 
cussion of potential extractive tech- 
niques.: EIS, 1-57, 60. Further, 
while an opinion on the legality of 
ib situ. Asvelopment * was, not ‘pre- 
“pared, ‘the” regulations concerning 
diligent development, 43. ‘CFR 
3520. 2-541 “FR 56645 “ (Dec. 29, 
1976); allow-for-an extension ofthe 
ten“ year diligent “development : pe- 
“riod: where ‘such extension is needed 
to: “complete:- development: of iad- 
vanced:technclogy, éig.5 in. situ, gas- 
ification or. liquefaction: processes.” 
Finally, in:'the ‘response to’ com- 
‘ments:.associated. with -the: promul- 


gation of regulations defining com- — 


mercial ‘quantities: for: prospecting 
‘permits, 43°)-U:S:0:. Part: 3520 
(1970); £1. FR 18845 (May-7, 1976), 
the: Department:'responded:to 1a re- 


. quest: for.:clarification: as to appli: 


eability’ to in* ath eae a 
stating: eae ie ae 


“This section ‘refers to ‘the cost: Of operat- 


ing:or developing. amine.” Several ¢om- | 


ments, requested that-additional language 
be added. to insure, that. “mine”. eneom- 
‘passed’ in ‘situ. development. The Depart- 
ment intends and believes that the term 
“mine” is sufficiently. broad: to take into 
account all types of coal development, in- 


cluding: in situ aeeuoett au FR aoe 


rc May. q, 1976). 
Lam of the:c opinion thet ‘ne Min- 


eral -Teaing. Act-of 1920, as'amend-— 


‘DECISIONS. /OF-.. THE DEPARTMENT. OF: THE INTERIOR 


[st LD : 


ed, grants the ‘Secretary sufficient aa 
authority ‘to: permit i in-situ mining 
‘tecliniques‘urider the terms of'a coal 
Tease’ issued’ ‘prior to. ‘Ang. ‘14, 1976. | 
“There'is: " 6#ideties: ‘thint ithe ‘Be: : | 


The Terms and Conditions of. Kem- 


meren. Cos. Lease Allon In Situ | 
Developn ment, . 





_Sinee.. the: ‘Becvetany | ae. hes ‘au 


thority. under the Mineral Leasing 
Act, to permit in: situ ‘development: | 
of a-coal Jease,.it.remains to: be.an- 
swered.:whether the Jease ‘terms. wn- 
-der:: consideration. ‘allow. for’ such 
‘techniques. 


_ “The.. pre ere language. ot ae 


Tone; in this regard: is in. sec. 1. there- 
Of: ....' a eh har ae ee he sae ce 
“The lessor * * * does hereby ‘grant and 
‘lease to:the lessee the:exclusive right-and 
privilege.to. mine and dispose. of all. eoal . 
inn tad together with the Tight to construct 
“all such works, buildings, plants, | struc- 
‘tures, and applicances ag may be neces: 
gary and convenient: for the mining: ‘and 


preparation. of: the coal. for market,..the 
manufacture of coke or other. promes of 


coal *** 


In. situ conbnet on pasfeation 
and. liquefaction can’ be -properly 
considered «as part. of the  lessee’s 

“privilege | to mine. and dispose: of 


all coal.” ‘Webster’s Third New. In- 
| ternational Dictionary states that a 


mine’ is “a pit or excavation, in.the 
earth from.which mineral sub- 
stances are taken by digging or by 


some other method of extraction.” 


The verb ‘to mine’ means “to get (as - 


ore, metal, or other natural constitu- 


ent) from: the. earth.” The Bureau 
of Mines’. dictionary of . mining, 


mineral and related terms (1968) 
contains; similar definitions of a_ 


‘mine’ and ‘to mine’, A mine is “an 


opening or excavation in the-earth | 


for the purpose of extracting min- 


- methods. s a 
- General piinciples oft mining law | 


_ % . i May 24, 1 1977 | 


; orala®: * * 0, » These. defauane: are: in 
‘harmony, swith, the. statement: ae 
to the commercial, quantity. regula- 


a7 tions, SUpTO, as to the breadth of the 
. term “mine,” ja ; 


"The type | ot | activity involved 
| with in situ development: aaa 
c fails: within these definitions. 


extraction: | did. not: constitute min- 
‘ing of the coal, it would fall within 
_ the grant of “preparation for mar- 


ket” or the: manifacture of “other 
products of coal.” Both: liquefied 7 
‘arid ‘gasified :éoal ‘dire “other® prod- 
ucts” of ‘coal. In addition, ‘in ‘situ 


combustion, liquefaction. and gasifi- 


-Cation,..are..methods-of- preparing tae 
coal, cat: the ‘site; and: converting: Tt 


; for marketing for energy use. ° * 
‘The’ lease ‘terms ‘which grant ihe 
| right. to exploit. the leased coal. de- 
posit. .are.. “inclusive. of 


support the conclusion that. ‘the 
lease involved‘ allows for in situ de- 
velopment: The lessee’s rights un- 
der a mineral lease which grants the 
right to- mine iriclude the exclusive 
possession eof the. deposits and the 


| right to. remove and reduce « ore to 


ownership; Lyneh-ve Alworth-Ste- 


_ phens Oo., 267 U.S. 364; 369 (1925) 5 


— London Extension “Mining Co. v. 
Ellis, 134 F. 2d- 405, Cre Cir. 
Lo) 

Furthermore, a er S ‘wapliad 

obligations under the lease are to be 


a interpreted ; in light of technological 


methods that are presently econom- 
ically feasible. Wiliams Vv. Humble 


Oi & Refining: Co., 290.F. ‘Supp. 


408,416, 417 (D.C. La. 1968), aff'd, 


7 432 F. od 165, cause remanded, 432 


in. ite, 


F. 2d: 165, a aet denied 435. F 


2d. 772, cert,.dented; Humble: Ot & 


Refining Co. Ve Price, 402. U5S. 934, 


en remand':53°F.R:D. 694.: Hence, | 
the: -lessee’s: :covenants® to::develop, — 

_ete.; ate: modified:as:‘new technology © 
. appears: The:mining:law.allows. tes- 
sees. to employ: new. ‘technology. aS 
--Assumirig, arguendo, that-in'siti. ~ 


Tam of:.the: opinion | that:aunder 


‘ammeter’ slease:an in:situ. method - 
.falls:within: the: ‘grant to mine and 
: disnoee.« of the coal: mpont the: lease- a 
hold: ee 


Does the Proposed Test Plan ‘Satis. 
TY Applicable Requirements fork Re- 
source ¢ Conservation. | a 


The: proposed test: ie as:  ex- 


plained: by: CER. raises.two, areas: of 
_concern::. :(1)..the :test, 
will-utilize, one-third. .of.the energy 
~ content of the coal:seam within the - 
test areas, and. (2): the: method:of . 
extinguishing. the. in: ‘situ: -combus-. 
tion will. be:-by<floed 


“38 proposed, 








g and.-con- 
crete. injection. These: ‘are areas.of 
concern. because: of: the: Secretary’s 


responsibility :: for: resource ‘hus-  — 
bandry-and conservation. Sec. 30:of 
the Mineral Leasing: Act. of 1920 — 


gives the Secretary power to-condi- 
tion leases:to achieve “the preven- _ 
tion -of .undue waste”. .(30- U.S.C. 
§ 187 (1970)). Sec. 82 of the -Min- 
eral Leasing Act gives the Secretary 


authority to promulgate rules and - - 


regulations to accomplish the pur- 
poses of the Mineral Leasing Act, 


(30 U.S.C. §189 (1970) ), which in- 
clude, inéer.alia, the. prevehition of | 


adie cwaste. o>: 
- The: Coal Leasing - -Amendmiehts 


Reet of 1975 added new: require- 


ments of resource conservation, Sec. 


2(a) (8) (C) of the Mineral Leasing - 


Act, as amended, how states, i in n per 


- tinent parts iy agile ‘ 


‘. Prior® to- the: ‘issuance of a lease; the 


Séaeetsy: stall evaluate-and compare the 
effects of recovering coal-by deep.mining, 
by. surface. mining,..and by any.: other 
method to determine. which method. or 
methods: or sequence. of methods achieves 
. the: mazvimum ‘economic “FECOVETY - ‘Of: ‘the 
 COaL Capa than. ‘the: ‘proposed : leasing tract. 
This. evaluation. and.comparison by the 


Secretary. shall be. in. . writing -but. Shall: 


‘not prohibit the j issuarice of a lease ; how- 
ever, “no mining” ‘operating plan shall be 


approved: which: “is “not found ‘to achieve 
the macimum economic TECOVETY of ‘the. 


2 coat within. ‘the. tract. Mtalics added.) 


“This standard. of maximum eco- 
nomic Tecovery. is. to, be applied by 


the Secretary upon ‘the issuance of 


a lease subsequent. to the passage of 


the: Act * (Aug: ‘Ay 1976) ‘and: upon 
review’ “of any “mining plan sub-— 


att ee 


leases ‘upon modificaton of acreage 
limitations: ‘In: -a . memorandum 
dated: Jan. 19; {97 7, to.the Deputy 
Under Secretary from the Assistant 
Solicitor—Minerals, | the. opinion 
was stated that -the requirement of 
maximum: economic: recovery was 
not applicable to.existing leases, but 
that. the Secretary.-had the author- 
ity, under .secs...20..and 32 of the 
Mineral. Leasing Act of 1920, to 
make it.-a requirement if he chose. 
The Secretary has. not yet done so, 
and has not promulgated rules and 
regulations defining the maximum 
economic. recovery. standard, | 


held. to. a ‘standard. of. “maximum 


| economic’ ‘recoyery,” however that. 


7 term ig orentually d defined, the ‘Su- 


Tae! 


DECISION Ss. OF. THE DEPARTMENT OF: THE INTERIOR 


 whitted “in éonnection with such 
Jeases. Fhe staridaird is to be applied 
to new’ leases and, by: the terms of 
sec. 13 (by: of: the: Act,:to existing 


18 ED. _ 


to 1 review. 7 any mining plan. for un=* 


“due waste. ‘See: QUT. AUP) (e) of 30 


CFR. (197 6)" states : 


a b) Coal mining operations ‘shall he 
conducted go' as to ensure the extraction 


of the coal resource to the maximum ‘ex- 


tent:.possible, taking into -account : exist- 
ing... technology, commercially. -available 


. equipment, the cost of production, and the 


quality. and quantity of coal resource, SO . 
that. ‘futire environmental disturbance 


“through: the resumption 0 of: mining will be 


minimized. a SS | 
.. (ec) Lhe operator: shall: fabs all deuoas 


necessary to. minimize | waste: and drain- 
| age to any remaining coal-bearing forma- 


tions: and other resources. 


This languagé was, not Sharigsd 


| by the other arnendments to 30 CFR _ 
Part: 211 which were published in 
42 FR 4441 (Jan. 95,1977) and is — 
; clearly the standard. the Mining Su-. 


pervisor should apply i in reylewing 
any mining plan submitted by OER 


Or, ‘any | other - lessee." 


The regulations quoted ¢ ‘above ex- =! 
pressly allow and the. requirements 


of sec: 8(c) of, the Goal Leasing | | 


Amendment Act: of 1975 implicitly 


permit. an “evaluation of existing 
technology.. Thus certain inefficien 
eles associated with new ‘technology, : 
such: as in situ methods, might be 
countenanced which might not, oth: — 


erwise be allowed for a mine using 


proved. technology. ‘The Mining Sii- 
pervisor, however, must make. “such 


a determination ona case by case 
evaluation using - the’ criteria ‘set 
forth 1 in 80 CFR 211.4(b) and (c}. 

Surface mining methods can re- 
cover up to 90 percent of the coal 


- if tng] , resource. Underground mining tecli- 
ven. if, existing. leases are not 


niques can recover se to 50 percent 





“2 The regulattol is -spplteable to Seances 
lease. under ‘the. leage’s preamble clause which 
incor porates. prospective: regulations issued 
pursuant to- the. Mineral. Peasing Act. 


a 7%. 2. 


of oils resource.: The. CER ie can: 
be:. expected* to: recover... only: one- 
third: of: the: coal: resource: in: the 


~ seam.chosen. for.the: test: “This: raises 


the: question: whether the approval 
of this:plan by the'Secretary would 


violate his 'duty.to prevent:waste of | 


the mineral resource. The-Secretary 


_ Inay wish to-encourage development 
because “it:‘enables..development. of 


~ coal which: is: not ordinarily recov- 


erable by: other-methods. Although 
the regulatory: standard applicable 


to..the lease in.question appears to 
be sufficiently , broad: to allow the 


| Secretary’ to approve in, situ deyel- 


opment. even where the total recov- 


ery is ‘relatively. low, the Depart- 


| ment. may. wish. to develop. a re- 


- source conser vation. standard. ‘that 
applies. ‘to. in situ methods only.. I : 


donot. give any opinion at this time, 
however, about the. appropriateness 


of. this proposed. Gerelopment plan 


under’ 30. CER. 211. 4. 


W eee fora Mi ining: Plan’? For Ir n Sit 


Pro jects. 


| ° Citaarron “Associates, in. “its ‘ap- 
plication on behalf of CER, states 
that it considers the proposed plan 


to constitute “casual use” under 30. 


CFR O11. 10(a) . and’ ‘therefore ‘not 
one which would ‘require ‘the. sub- 


mission of a mining plan. I’ am ‘of | 


the opinion | ‘that ‘the test, is more 


| than mere ‘“casiial ‘use” and that. it. 


requires filing‘ a, mining. ‘plan. ‘The 
; definition. of casual ‘use in ‘section 


Qii. 10(a) i is “activities which donot — 
cause significant surface. disturb- 


ance or damage to lands; resources 
eee Ty situ. combustion.is.a ma- 
P jor operation of considerable signif- 
ieance to Goal evelopment” “and a 


“Ne ‘Sritd- ‘GASHACATON OF CRESS : ar os 


ewe Py of Sood gs pee. vores wn 
- > i. 4 


“ineibod hich “will “glter’ ines nature : 
of remaining éoal deposits. Furth: 
ermore, the casual :se provision ‘is _ 


designed to’ rélieve' a éoal ‘Operator 
from the burden: of filing a mining 


plan-prior to every ineidénital: ‘activ- 


ity undertaken, It: is ‘not to be ‘con: - 


_ strued to’ relieve-him of that! obliga- 


tion in connection: with'-the: acttiat- 
mining, exploitation. OF: ‘atihzation 7 


_ of the leased coal.-. 


The Coal Mining “Operating one -_ 


ginGons, 30 CFR Part 211, as pres- 


ently written appear.t to.be.sufficient — . 
fo govern activities associated with 
in situ development. ‘The | one pos- 


sible exception to this i is the defini- 


tion’ of “mine”: found * at’ ‘380° CFR 


O11. (9). As presently defined a 


mine is “an underground or: ‘surface : 
excavation” as well-as ‘the: support. 
facilities appurtenant to the excava- 


tion. An amendment. embodying. a, 


slightly more expansive..definition — 
of. mine should: ‘be: considered, The. 

remainder of 30° GFR Part: 211 
speaks in terms. ‘of. responsibilities | 


tied to a.mining plan. ‘Both the defi- 


nition of the term: “mining plan”, 
and. the .way..it is.employed .in 30 


; CFR Part. 211.seems broad, enough 
to cover in situ development. 


Sec. 211 2(w).. defines. a. Fae 
plan. as “a, detailed, plan : for devel- 
opment. of. the. coal - resource. sub- 


~ mitted to the Mining Supervisor for 
approval prior:to.commencement of 
any mining operation, showing the 


proposed. location, method,:and. ex- 
tent of mining and all related. activ | 
ities hecessary_ and incidental. to. 
such operation, including steps. to be 


: taken. to reclaim disturbed areas, to 
. mitigate adverse: impacts, and: to 
otherwise, “meet, the. _ performance a 


252 


| sandavdas and. emai set” 


forth in this Part: 

The: definition of.a mining: alka 
as well as the purpose of.the operat- 
ing regulations. under.30:CFR Part 
211, encompass the development of 
 . eal lease. by. in situ. methods. I 
am of the opinion:that such a-min- 
ing plan is ielen tor CER's pre 
posed. project. | ) 


Determination: of Royitlties. 7 
The Coal Leasing | Amendments 
Act of 1975; sec. 6. (amending sec..7 
of the Mineral Leasing . ‘Act,. 30 
U. S, C. ‘$207 (1970) ) sets forth the 


provisions. on. ee, determina- | 


tion. At. states: 


A lease shall require ha ycent of a roy- 
alty i in such amount as the Secretary. shall 


determine of not less. than 12% per cen- 


tum: of the. value of coal as defined by 
regulation. ee Ss ce 


‘The statute is not tied to's any one : 
méthod of determining the value of - 


the coal exploited’ by “the lessee, It 


is flexible enough to allow for pro- 
duction royalties j in-cases where the: 
coal is ‘extracted, or for Btu, coal. 


consumed or ‘some: other royalty 


base ' in the case of in situ methods. — 


“The regulations as presently pro- 
mulgated, 30° CFR 211.63 and 


211.64 (these: regulations have not 


‘been amended subsequent to the pas- 


sage of the Coal. Leasing Amend-— 
ments Act of 1975 and are applica- 
ble to Kemmerer’s | lease are not. 

| adaptable to determination of roy-_ 
_alties in the case of-in situ develop- 
ment. They are focused on the pro- 


duction of coal by: extraction. — 
See, 2(c) of the lease, “Royalty,” 2 


as presently. written sets rates for: 


underground — and stripmining or 
augur methods. While the existing 
regulations could, if necessary, be 


DECISIONS:.OF: THE DEPARTMENT OF: THE. INTERIOR - 
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inter preted to apply: to in situ mane ; 
ods, revised ‘regulations should be 


- promulgated establishing a method... 


of .determining. royalties based on. 
the: coal ‘consumed or otherwise 
utilized prior to. permitting in situ © 


methods: under the existing lease. 
Such regulations would establish — 


the conversion ratio of energy ex~ . 


tracted to coal: consumed. Future 


leases should. incorporate the eon- 


version ratio established by the. 


Geological . Survey aS B nase, term. 


Conclusion. 

Iam of the opinion that the Sec- 
retary has. authority to permit in 
situ. methods of coal production 


- under the Mineral Leasing Act of 


1920, both as originally enacted and. 
as amended. by the Coal Leasing 

Amendments Act of 1975. The lease 
of coal to Kemmerer Coal Company 


also permits the exploitation of coal 


by in situ methods, subject: to the 
Mining: Supervisor’s approval of a. 


-mining plan which is in aecord with 
applicable regulations. | 


Each mining plan shodla be Ss 


viewed to. assure that the methods. 


proposed. will not. result’ in undue 
waste of the mineral resource. Prior ; 
to any in.situ development regula- 


tions must be promulgated to estab- — 


lish the means. of determing roy- , 
alties due. 


‘No opinion: is expressed. aS ts the 


ability of this particular proposed 
plan to. meet environmental stand-_ 
ards. established by the Federal 


Clean Air ‘Act,. 81 Stat.. 488, 42 ~ 


U.S.C. § 1857: (1970), or. the 1972. | 
Federal Water Pollution Control | 
Act Amendments, 86 Stat. 816, 383 

U.S.C. 8 1187 (1970). 


‘Frevece. N. Frnosox, 


2) 00sti<i~*C‘~:s:*é«éi@ SPAT 


OF. THROWS FIRST . ay nag ~~ “SBS. * 


_.. February 4 1977 - 


- ESTATE OF THROWS FIRST? 


Decided February 4, 1 or? 
| 6 IBIA 28 


Petition to reopen. 


- DENIED. 


Ns iB ‘Indian Probate: Reopening: Gen- 


~ erally—875.0 — 


Where no cogent reasons are alleged and _ | 
_. the petition for reopening is. submitted — ~ 
a. ceremonial marriage having 


_ taken place between John Baptist — | 
Goggles and Theresa Throwing 
* First on Aug. 20,1903. 


after the statutory period for filing, & 


- , reopening will not be allowed. so 


- APPEARANCES: Mary Goggles An- 
 telope, Ee se. | 


OPINION BY ADMINISTRA- 


TI Vis J UDGE SABAGH 


INTERIOR BOARD OF 
INDIAN APPEALS 


The above-entitled matter comes 


before the Board on a ‘petition. to 
reopen filed by the petitioner, Mary 


Goggles Antelope, with Adminis- 


trative Law. Judge Garry. V. 


‘Fisher. 
The estate sua “been. closed 
since Aug. 8, 1940, the petition was - 


referred by J udge. Fisher for dis- 
position pursuant to 43 Sais R 4. 249 


(A). 


daughter of a seed daugh- 
| ter of the decedent. - oes 


*Not in ceconeteiea Ones Se a od 


The petitioner uy rere of he 
contentions in effect states that 
Throws First’s estate was . pro- 
bated without listing her as an heir. - 
_ She asserts that she should have 

been included as an heir, being a 


She turtlier. pacts that hes . a 


“mother was Hallowing Woman, 
a/k/a Haloween Goggles 


she was born in 1903. | 7 
In support of her petition there 


_ were submitted epics of the fol- | 


lowing: 3 - 
vie Marriage certificate eas eo 


2) Certificate of Baptism esti 


| fying baptism on Aug. 20, 1903, of 


Mary Goggles Antelope bor June 


7, 1908, to John B. Goggles and _ 
7 Theresa Throwing First. | 


3) Delayed Birth Cortificate 
sworn to by the petitioner on Aug. _ 
1, 1960, wherein the petitioner - 


declares ae name at birth, June 7, 
1908, to be Mary Goggles and her — 


ene to be John B. Goggles, age 


-and. Halloween — (Hollowing i 
Woman) Throws First, age 17. 


4) Census rolls pecond | of Cath- 
erine Throws. First, from’ 1892 


_ through 1902. The rolls reflect Ca-: 
therine to have been 16 in 1892 and 
single, her maiden name being Ca-- 


therine Reed; that she married 


‘Throws First in or about 1898. at 
age 22. The roll for 1899 shows 
‘Throws © 


First and . Catherine = 
Throws First to have a daughter, 
age’ 14, ‘The roll for 1900 shows a - 


daughter, Hollowing Woman, age 
" ‘3, The.roll for 1901 and 1902 shows oe 
- 3 Hollowing Woman, a oe to 
ar: be 4 and 5, }, respectively, 
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and 

. Theresa Throws First Goggles, 
born 1886, married to John B. .? ie 
Goggles, 1901. ‘Petitioner declares 
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A docketing notice was issued 
by the Board on Oct. 20, 1976, and 


opportunity afforded the petitioner 


and other interested parties to sub- 


mit within 30 days briefs or state- 
ments in opposition to or support . 


of the petition. No additional in- 
formation was submitted in sup- 
port of said petition. 

[1] Where no cogent reasons are 
alleged and the petition for reopen- 
ing is submitted after the statutory 
period for filing, a pe oa. will 
not be allowed. 

- We are not pagans by petition- 
er’s allegations and find no pogeat 
reasons for granting reopening. 


The petitioner alleges. she is the 


| granddaughter of decedent ;. that 


aie was born June 7, 1903-to J ohn: 


Baptist Goggle. and Hallowing 


Woman, a/k/a Haloween Goggles, 


and. Theresa Thr ows First. 


The census: rolls show one Cath- 


erine Reed, -age 22 to have married 


Throws First i in or about 1898. This | 


is corroborated ‘by the records sup- 
plied by the Superintendent, Wind 
River, Indian Agency, and ‘testi- 
mony of Gregory Blackburn, a dis- 


- interested. witness: who knew. dece- ; 


dent all of his life. : 
Although the petitioner asserts 


that Hollowing Woman, Haloween 


Goggles and Theresa Throws First 


were one and ‘the sathe person, she’ 
supplies n no supportive erence of 


same. | 
Moreover assuming Hallows 
Woman, Haloween Goggles. and 


Theresa Throws First were one and 
the same, we are faced with an ap- 
parent impossibility, z:¢., the undis- 


puted fact that Hallowing Woman, 
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a/k/a Haloween Goggles and The- 


resa Throws First, at the age of 6, 
gave birth to the petitioner, Mary 
Goggles. Antelope. We give .no 


weight to the delayed birth certifi- 
cate for obvious reasons. — 


In view of the foregoing reasons, | 
the. petition | to reopen must be 


| denied. 


NOW, THEREF ORE, — virtue 
of the authority. delegated to the 
Board of Indian Appeals by the — 
Secretary of the Interior, 43 CFR. 
4.1, the petition to Teopen be, and - 
same is hereby DENIED. sone 

This decision 1s | final for the 
i ar 

Mirror. J. ‘Sapactr, 
_ Administrative J ae 


I concur: 


ALEXANDER H. Witson, 7 oA 
OMers Administr ative J wudge. 


UNITED MINE WORKERS OF 
| AMERICA. 


(LOCAL UNION NO. 1998) 
CONSOLIDATION. COAL COMPANY 
8 TBMA 1 | 7 

yy A ee i Decided Sune 8, 1977 


Aneel by Local ‘Union: No. 1993, of 


United Mine Workers of America from 
an initial decision issued’ by Adminis- 
trative Law Judge Steffey on Feb. 2, 
1977, in. Docket. No... PITT 77-7, in 
which. was incorporated - @ previous | 


order granting partial summary deci- 
sion and dismissal of an Application 


for Compensation filed under sec. 110° 
(a) of the Federal Coal Mine Health 


and Safety Act of 1969. 


24] +. UNITED MINE WORKERS OF AMERICA, LOCAL UNION 
V. CONSOLIDATION COAL 
June 3, 1977 


NO. 1993 


‘Affirmed. 


1. Federal Coal ‘Mine Health and 
Safety Act of 1969: Entitlement of 
- Miners: Compensation: Generally 

A claim for compensation under sec. 110 
(a2) for miners idled by a withdrawal 


order issued under sec, 104(a) of the . 


Act is sustainable only as to those miners 


specifically withdrawn from the mine or 
-an area of the mine by-the terms of the. - 


withdrawal order as issued. 


2 Federal Coal ‘Mine Health | cad 
Safety Act of 1969: Entitlement of 
Miners: Compensation: : Generally 


A dlaim for “compensation under. sec. 
110(a) at the rate allowable ‘for with- 
drawal orders issued for an unwarrant- 
able failure to comply with a mandatory 
standard is not sustainable where such 
claim is. predicated upon an imminent 
danger withdrawal order issued under 
sec. 104(a) of the Act. ; 


APPEARANCES: Robert L. Jennings, 


Jx., Esq., for appellant, Local Union 


- No. 1998, United Mine Workers of 
America; Thomas A. Koza, Esq., and 


Anthony J, Polito, Esq., for appellee © 


| Consolidation Coal Company. 


OPINE ON BY ADMINISTRA- 
LIVE LAW JUDGE 
SCHELLENBERG 


INTERIOR BOARD OF MINE 


OPERA rl ONS APPEA Ls 


Factual and Procedural 
| Background — 


On Oct. 29, 1976, Local Union No. 
1998, . United. Mine Workers - of 
America. (Local No. 1998) filed its 


Application for. Compensation ‘on 


behalf of all: miners-employed: at 
the Renton Mine of Consolidation 
Coal Company. - (Consolidation) 
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‘COMPANY 


who allegedly were idled as the re- 


sult of certain closure orders issued 
by the Mining Enforcement and 
Safety Administration (MESA) in 
Sept. 1976. The Application for 


Compensation was filed pursuant 


to sec. 110(a) of the Federal Coal 
Mine Health and Safety Act of 


1969 (the Act)? 
On Sept. 8, 1976, a MESA in- 
spector. determined that an. immi- 


nent danger-existed in the 3 east sec- 


tion of the Renton Mine and issued 


Withdrawal Order No. 1 FIM un- 
der sec. 104(a). of the Act, requir- 


ing that all persons be withdrawn 


from and prohibited from entering 


“The entire 8 east section” of the 
mine.? As a-result of an accumula- 


1-Sec. 110(a) provides in pertinent part: | 

“Jf a coal mine or area of a coal mine is 
closed by an order issued under sec. 104 of 
this title, all miners. working during the shift 
when such order was issued who are idled 
by such order shall be entitled to full ecom- 
pensation. by the operator at their regular 
rates of pay for the period they are idled, but 
for not more than the balance of such shift. If 
such order is not terminated prior to the 
next working’ shift, all miners on that shift 
who are idled by. such: order shall be entitled 


to full compensation by. the operator at their — 
‘regular rates of pay for the period they: are 


idled, but for not more: than: four hours of 
such shift. If a coal. mine or area of a coal 
mine is closed by an order issued under see, 
104 of this. title for an unwarrantable failure 
of the operator to. ‘comply with any health or . 


-pafety standard, all miners who are’ idled 


due to such. order shall be fully compensated, 
after all interested parties are given an op- 


‘portunity for'a public hearing on such com- 


pensation cand after such order is final, by the 
operator for lost time at their regular rates of 
pay for such time as the miners are idled by 
such closing, or for one week, whichever is the 


lesser. * * *” 


2 The issuance of an imminent danger with- 
drawal order: is. provided for as follows : 
~ “See, 104 (a) ‘Tg, upon any inspection of a 
coal” mine, an’ ‘authorized representative’ of 
the Secretary: finds that an imminent danger 
exists, such representative shall determine the 
area throughout which such danger exists, and 
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| tion. of bea vas in the 3 eases 


~~ section an imminent danger was 
found to exist and Modification Or- 


der No. 2 FJM JVC was issued on > 
‘Sept. 15,1976, withdrawing all per- 
sons from, the 1, 2 and 3 east sec- 
This Gnodification: order, 7 


— tions, | 
~ which affected only the 1 and 2 east 
sections since the 8 east. section had 
already been closed, was terminated 


later that same day. All conditions — 
were corrected. and the original or- 


— der, No. 1 FJM of Sept. 8, 1976, was 
terminated on Sept. 98, 197 6. 


In its application, Local - 1993 


‘sought 1 week of compensation un- 


- der the unwarrantable failure pro- 


visions of sec. 110(a) for all the 


miners employed at the Renton 


Mine when the sec. 104(a) order of 
Sept. 15, 1976, was issued, rather 
than compensation for only the 
miners who were specifically with- 


drawn by the order. The basis for 
the claim.of 1 week’s compensation 
was the contention of: Local 1993. .— 
that the idlement was & direct result - 


- of. Consolidation’ s unwarrantable 


failure to comply with mandatory 
standards. Local 1993 claimed that 


all 100 miners working on each of 


the three shifts. were idled. even 
though only from 16 to 24 miners 
were specifically withdrawn by the 


terms of the sec. 104(a) order. 
In its Answer, 





“i fheveupou shall sti forthwith an “order Te-- 


_ quiring the operator of the mine or his agent 
to cause immediately. all persons, except those 
referred to in subsection (d) of this sec., to be 


na withdrawn from, and to be. prohibited from 
entering, such area until ‘an authorized rep- 


resentative of the Secretary determines that 
. t0re him were concluded. 


| such imminent danger no longer exists. ” 
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Consolidation. | 
. moved for an 1 order dismissing por: 
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| tions or the Way lieation and. for | 
partial summary decision. | 
- On Jan. 14, 1977, the Judge 
granted Consolidation’s motion to — 


dismiss, holding that only those _ 


‘miners specifically withdrawn from 


a mine by a. withdrawal order are 


_ “idled by such order” within the. 
meaning of sec. 110(a) of the Act. 
~The Judge dismissed those para- 


graphs of the Application. which’ 
sought. compensation for 1 week for: 


| all miners who allegedly were idled 


as a direct result of Consolidation’ 3S 
unwarrantable failure. to comply 
with the Act. It was held, on the 
basis of previous. oe of the 
Board,’ that the term “onwarrant- | 


able failare® as used in the third | 
| sentence of sec. 110(a) relates. only 
to an. 
found by an inspector to exist at the | 
time of the issuance of an unwar- 
-rantable failure withdrawal order. 


“unwarrantable failure” 


under sec, 104( ¢). These issues com- 


prise a two issues. presented for 


Bs ‘The Judge cited UMWA. v. Clinchfela Coal. 
Co., 1 IBMA 83, 1971-1973 OSHD - par. 15,367a 
(1971) ; UMWA y. OFEI Steet Corp., 3 IBMA . 
187, 81 I.D. 808, 1973-1974 OSHD par. 17,962. 
(1974), aff'd sub nom. CF&I Steel: Corp. v. 
‘Morton, 516 F. 2d 868. (10th Cir. 1975) ; and 


. Billy F. Hatfield v. Southern Ohio Coat: Co., 4 


IBMA 259, 269, 82 I.D. 289, 1974-1975 OSHD 
par. 19,758 (1975), pending sub nom. District 
6, UMWA. vy. Interior Board. of Mine Opera- 


_ tions Appeals, Now T1704. (D.C. Cir, filed 


July 21, 1975\). co 
'4On Feb. 1, 1977, Loeal 1998 filed a motion 
seeking permission to withdraw those para- 
graphs of its application not encompassed in 


~ the Tudge’s. Order of Jan. 14, 1977, as those 
paragraphs made no: allegation not already 
~eontained in the paragraphs dismissed. By 


Orders dated Feb. 2 and 16, 1977, permission 


- to withdraw these. paragraphs was granted 


and the J udge ruled that :the proceedings be- 
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NO. 1993— v. ‘CONSOLIDATION COAL COMPANY 
yy . Tune 3, 1977. 


“On appeal. Local No. 1998 oo 


tends that miners. not expressly re- 
quired to be withdrawn from a mine 
by a sec, 104(a) order are nonethe- 
less “idled due. to. such order” 


within the meaning of sec. 110(a). 


when they believe themselves to be 
exposed to that same imminent dan- 
ger and voluntarily withdraw them- 


eee from the mine or.a portion. 
of a mine. The miners herein are al- 
2 leged to have determined that the — 

accumulation of methane gas found - - 

_ by.the inspector posed an explosion 


hazard throughout the mine. Addi- 


- tionally, Local.No. 1993 urges the 


Board to overturn our decisions i in. 
| Billy F. Hatfield, supra, 


that miners aled by a sec. 104 (a) 


a - withdrawal order are entitled. to up 
- to 1 week of compensation ‘under | 


~ sec. 110(a) when the imminent dan- 


gor necessitating withdrawal arises 
from an unwarrantable failure to” 

a comply. | fe. a 
| -Consolidation’s Nesubt on ap: 
peal is that the Judge was correct in 
holding that the miners who volun- . 
 tarily refused to enter the mine to 


work were not idled by the immi- 
nent danger 
_ within the meaning of sec. 110(a). 

With respect to the second. issue on 
appeal, Consolidation contends that 
Local 1993 fails to set forth any 
persuasive reason why the Board’s 


holdings in Billy F. H atfield, SUpTO,. ~ 
and Clinchfield Coal, supra, should — 
_ ke reversed or modified, Consolida-. 


“tion argues that these cases pro- 


: hibit’ the introduction. of evidence - 
pertaining to the existence or an 


ee. and 
: Clinehspeld Coal, supra, and find 


withdrawal - order | 


sone failure aoe sec, 
104(c) in any. proceeding brought - 


pursuant to sec. 110(a) which is 
based upon an-imminent danger 


withdrawal order issued under sec. 


104(a) of the Act. It believes this . 
position to be amply supported by. 


‘relevant legislative history and the 


express wore of secs. ‘110 (a) and 


“1o4(a). 


Tigtes on Appeal 


A Whether the J udge erred | in 
deciding that. only those miners — 
specifically withdrawn from a coal 


mine by an imminent danger with. 


dr awal order, and not those miners 
assigned to: ork | in other areas of | 
the mine who voluntarily refuse to 
enier the mine to work, are “idled 

- by such order” within the meaning | 
of sec. 110(a) of the Act. — ae 
B. Whether the. Judge erred in 
| deciding that the claim for com- 
pensation of Local 1993 under sec. 
-110(a) at the rate allowable for 


withdrawal orders issued for an un-— 
warrantable failure to comply with : 
a mandatory health or safety stand-- 


ard is not sustainable where such 


claim is based upon an imminent 
danger withdrawal order issued 
under sec. 104(a) of the Act. 


Discussion 
A. 


At issue here is whether sec. 110 
(a) requires compensation for 
miners who voluntarily decline to _ 
enter a mine until the condition | 


“giving rise to an imminent danger > 
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closure order is abated: even one 
those miners were not specifically 


DECISIONS OF THE 


withdrawn by the subject order. 


Local 1993 is urging that the phrase 
“idled by such order’ in sec. 110(a) 
should be afforded a broad and lib- 


eral construction in order to allow | 


such compensation. — | a 
In rejecting this - contention, 
Judge Steffey highlighted the fact 
that miners may seek review of an 
mspector’s order under sec. 


presents an imminent danger even 
though the imspector’s order has 
designated only certain sections as 
dangerous.’ He held that a pro- 
ceeding under sec. 110(a) is not an 
appropriate vehicle by which to 
challenge the correctness of the 
order which is the basis of a claim 
for compensation. We agree. 3 

~The Board believes that sec. 103 
(g) also provides a remedy for 
miners who feel that they are ex- 


that it allows them to call for an 


5 Sec, 105 provides in pertinent part: 
“(a)(1) An operator issued an order pur- 


suant to the provisions of section 104 of this | 


title, or any representative of miners in any 
mine affected by such order or by any modifica- 
tion or termination of such order, may apply 


to. the Seeretary for review of the order within - 
tion. 


thirty days of receipt thereof or within thirty 


days of its modification or termination, * * * . 


The applicant shall send a copy of such appli- 
cation to the representative of miners in the 
affected mine, or the operator, as appropriate. 
Upon receipt of such application, the Secre- 
tary shall cause such investigation to be made 
os he deems appropriate. Such investigation 
shall provide an opportunity for a public hear- 


ing, at the request of the operator or the rep- 


resentative of miners in such mine, to enable 


the operator and the representative of miners | 


in such mine to present information relating 
to the issuance and continuance of such order 
or the modification or termination thereof. or 
to the time fixed in such notice. * *.*” 
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105 if 
they believe that the entire mine 


(84 LD. 


Gass inspection by 1 MESA to 
so determine.’ The fact that Con- 
gress inserted this provision indi- 
cates to us an intention that miners - 
were not to be permitted to inde- 
pendently determine that an immi- 
nent danger is present. 

In addition to these remedies af- 
forded miners by the Act, the ex- 
press language of sec. 104(a) makes 
it clear that the inspector, and not 


an individual miner, is required to. 


determine the area throughout 
which an imminent danger exists. 


“See. 104 (a) requires an inspector 


to determine the area of a mine 
which is affected by an imminent: 


danger and sec. 110(a) also refers 
to a “coal mine or area of a coal 


mine.” This wording indicates to us 
that Congress intended that miners 
be compensated only if an inspec- 
tor’s withdrawal order specifically 
excludes them from an affected area 
as described by the inspector or 


where miners are idled as a direct — 
posed to an imminent danger in- 


and necessary result of such order. 

In view of the wording of these 
sections, for this Board to afford 
sec. 110(a) the expansive interpre- 
tation urged by Local 1993 would 
necessitate indulging in a most 
creative form of statutory construc- 


® See. -103(g) peovilies in part: 

“Whenever a representative of the miners 
has reasonable grounds to believe that a vio- 
lation of a mandatory health or safety stand- ° 
ard exists, or an imminent danger exists, such 


- representative shall have a right to obtain an 


immediate inspection by giving notice to the 
Secretary or his authorized representative of 
such violation or danger. * * * Upon receipt of 
such notification, a special inspection shall be 
made.as s00n as possible to determine if such 
violation or danger exists in accordance with 


the provisions of this title.” 
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F arthonnore: we rae not ese 


| that compelusation proceedings un- 
der the Act are intended to be a 


punitive component of. the overall 


- enforcement scheme as contended 
_ by Local 1993. Rather these provi- 
sions are directed at providing min- 


ers. with partial recompense for 
their idlement occasioned by the 


- sudden issuance of withdrawal or- 


ders. See Island Creek Coal Com- 


— pany, 5 IBMA 276, 288, 82 ID. 598, 
1975-1976 | OSHD par. 20,225 
(1975) ; Rushion Mining C ompany, 
— dnfra at 721-29, 


B. 


_ Itis undisputed that the Applica- | 


tion involved herein is based upon a 
closure order and subsequent mod- 
ification orders which were predi- 
cated upon MESA’s finding of an 
imminent danger. Local 1998, how- 


ever, is attempting to take advan- 


tage of the greater compensation 
benefits allowable when a closure 


order is issued on account of an un-_ 


_ warrantable failure of the operator 
to comply with manidavory stand- 
ards. 


The Board find previously ad-— 


dressed this contention and in both 
Clinchjfield, supra, and Billy F. 
Hatfield, supra, we have held that 
under section 110(a), miners are en- 
titled to compensation under the 
terms of the closure order as issued. 


_ The Judge relied on these decisions, 


which we are now urged to over- 
turn, in ejecting Local. 1993's con- 
tention. | 


~ courts.” 


We believe, as did the BE aaine that 


our previous rationale remains valid 


and it is undisputed that these ce- 
cisions are dispositive.of the issue 
Local 1993 raises herein. The Court 
of Appeals for the Third Circuit 
has similarly recognized that the 
greater compensation benefits of sec. 
110(a) are applicable only when 


the MESA inspector has found an 


unwarrantable failure to comply by : 
the operator. Rushton Mining Co. v. 


Morton, 520 F. 2d 716, 719 (3d Cir. 


1975). 
The Board is not persuaded by 


Local 1993’s own: interpretation of _ | 


relevant legislative history which 
we have previously reviewed and > 
analyzed. See Billy F. Hatfield, Su- 
pra, at 267-269. The Judge also — 
thoroughly examined these Con- 
gressional reports and concluded 


that Congress intended that the 


compensation benefits in the third — 


‘sentence of sec. 110(a) be predi- 
cated up the issuance of a sec. 104. 
(ce) withdrawal order. 


We will, therefore, adhere to our 


previous holdings until a contrary 


determination is made 


by the — 


F urthermore, it has been held — 


that the validity of a sec. 104(a) 


Order of Withdrawal is not in issue 
in a compensation proceeding under . 


section 110(a). United Mine Work- | 


ers of America (District 14, Local 


7 Our decision in Billy F. Hatfield, supra, is. 


currently» pending on appeal in the- Circuit | 


Court for the District of Columbia wherein the 


; question presented here is at issue. See fn. 3, - 


supra. — 
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- Union 9856) * v. CF&l Steel Corpo- 

vation, supra. 

Local 1993 claims it is not dis-. 
satisfied with the terms of the with: _ 


drawal orders involved herein. and 
asserts that its ‘position is a matter 


“e é of statutory construction. However, 


its interpretation of sec. 110(a) is 
tantamount to an attempt to chal- 
lenge and modify the terms of the 


_ subject closure orders, which chal- 


- lenge should have been sought pur- 


~ suant to section 105. Such a review 


_ of the orders herein was not sought 


: within the 30- day time limit pre- 


- scribed by: sec. 105(a), and: Local 
1998's present request for leave to 
amend ‘its. application. for the pur- 
- pose of seeking alteration of the sec. 
(104(a) order is not. timely, and 
| therefore is denied. Local 1993 
- could have pursued the remedy pro- 
vided by. sec. 105 and filed an Appli- 
— cation for Compensation simultane- 


7 ously. 


~ ORDER. 
"WHEREFORE, pursuant io the 


- authority cea to the Board by 


_ the Secretary of the Interior (43 
CFR. 4.1(4)), IT IS HEREBY 


ORDERED that the decision ap-- 
*: pealed_ from IS AFFIRMED, and 


that the request for leave to amend 
Local 1993’s Application for Com- 
pensation IS DEN IED. | 


7 Howaro J. Siem aa, yh R: 
pee ee J en 


| i concur: 


| “Dav Daas _ 
| eel Administrative Jud ge. 


DEPARTMENT OF THE INTERIOR | 


‘TBCA-1098-2-76 
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APPEAL OF H. BYARS _ 
CONSTRUCTION CO. 
AND 


NEVADA PAVING, INC., 
JOINT VENTURE 


Decided June’, 1977 2 | 


Contract Mo. 1150014207884, Specifi- ae 


cation No. Plir-Cons 1-1250-2-42, Bu- 
reau of Indian Affairs. ae 3 _ 


| Sustained in Part. 


‘AL. Contracts: Construction and Oper 
ation: Notices : | 


The 20-day notice provision of oe am 
changes clause is found inapplicable when . 


the Board finds numerous survey errors . 
were the principal.cause of most of the 


costs claimed and that such errors came ~ 
within the defective specification excep- | 
tion to the notice requirement. of. the. | 


_ changes clause. 


2. Contracts: Performance or Default: | 
Compensable Delays | “ 
When the: Government is obligated to pro- 


- Vide the requisite surveying and staking to 
services on a project the contractor is | 


entitled to compensation for delays 
caused directly by the Government’s fail- 
ure to have sufficient surveying and stak- 
ing performed.or. caused directly . py om 
erroneous surveying and staking. ; 


APPEARANCES: Mr. Charles 7M. We- 


Gee, Sanford, Sanford & McGee, Attor- 


neys at Law, Reno, Nevada, for the 


appellant; Mr. Fritz L. Goreham, De- _ es 


partment Counsel, Phoenix, sein 
for the Government, : | 


OPINION BY ADMINISTRA- ee 
TIVE JUDGE VASILOFF — 


INTERIOR BOARD OF 
CONTRAOT APPEALS 


Findings of Fact 


_ The contract, awarded on J une 30, - _ 
1972, to H. M, Byars Construction _ 
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.. Go. and: Nevada. Paviie: Tnc., a 


joint. venture, is in the amount of 
$595,917.07. Work required to be 
performed under the contract was 


for the appellant to furnish all la- 


bor, materials, equipment, and serv- 
ices for grading, draining, and sur-— 

- facing of 7.481 miles of Route 2 and 
hot bituminous concrete overlay of 
778 mile of Route 201, and grad- 
ing, draining and surfacing of .501. 
~ mile of Route 201 on the Pyramid 

- Lake Indian - Reservation, Washoe 

| arid ‘Nevada. Standard Form. 
( . 23-A (Oct. 1969 Edition) was made 
eS) Nae of the contract. Work was to 


commence within 10 calendar days 


_ adter the date of receipt of notice to. 
- proceed and was to be completed 
within 200 calendar days. from the | 
date of receipt of such notice. No-- 
tice was received by appellant on 


July 22, 1972 (Appeal File Exh. 2). 


By icttow dated Aug. 2, 1972, appel-. — 


lant was notified that the contract 


time would commence July 28, 1972, : 
and would expire on February ey 


1973. (Appeal. File Exh. 3.) 


After the work commenced 3 
pe orders and a stop work or-— 
der were issued by the contracting 
officer. Change order 1 issued on 
Dec. 4, 1972, increased the contract. 


amount by $1,880.06 but did not 


_. change the contract completion date 
- (Appeal File Exh. 5). Change or- - 
der 2 issued Dec. 6, 1972, increased - 

the contract amount by $1,240.60. 


but, again, did not change the com- 
pletion time of the contract (Appeal 
- File Exh. 6). On Dee. 20, 1974, the 


- contracting officer | issued a stop 
work order effective Dec. 19, 1972, 
a because | of weather limitations 8 (Ap- | 


at File. Exh. 1). As of Dec. ite - 
“1972, appellant had completed all 
items of work except the chip seal _ 


coat. On May 18, 19738, the contract-_ 
ing officer issued an ‘order toresume 
work (Appeal File Exh. 8). The 
project work was substantially com-— 
plete on May 25, 1978. (Appeal 


File Exh. 9-8). Chances order 3, is- 
sued on June 28, 197 3, ‘decreased 7 
- the contract amount by $0 3.44 with. - 
no change in the completion. date of 
_ Feb. 7, 1973, and reduced the con- 
‘tract: to $598,764.36 (Appeal File - 
_ Exh. 10). Because of the issuance of 
the suspension of work order the 


contracting officer in his final. ‘de- ; 
cision extended. the completion time 


of the contract 149 days to J uly 6, | 
1973. At the time of the final des 

— cision appellant had received a total — 
of $656,994.54 in payments on the i 


contract (Appeal File Exh. 11-2). 
Clauses 3 (changes). and 23 (sus- 


| : pension of work) of Standard Form - - 


23—A provide as follows: — 


"8, CHANGES 


(a) ‘The Contracting Officer may, at | 


any time, without notice to the sureties, . 


by written order designated or indicated — 


to. be a change order, make any changes 


in the work within the general scope of: 


the contract, including pur not imited to | 


changes :. 


“G) In the specification (Gneraaing 


drawings and designs) : 


~ (ii) In the method or manner of per- fe 
: formance of the work; | 


 “(iii) In the Government-furnished fa- ; 
cilities, equipment, materials, services, or 
site; or -. . . 

Civ): Directing acceleration in ‘the 7 


performance of the work; 


“(b) Any other written order or an 
oral order (which terms as -used in this. 


paragraph (b) shall include direction, _ 
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instruction, interpretation, or determi ~ 


nation) from the Contracting Officer, 


which - causes any such ehange, shall be 


treated as a change. order under . this 
clause, provided that the Contractor 
gives the Contracting Officer written 
notice stating the date,. circumstances, 
and source of the order and that the Con- 
tractor regards the order as a change 
order. 

*(e) ean: as herein’ provided: no 
order, statement, or conduct of the Con- 


tracting Officer shall be treated as. a 


‘change under this clause or entitle the 
Contractor to an ac acinee en! 
hereinafter. - 

_“(d) If any change under this clause 


causes an increase or decrease in the | 


Contractor’s cost of, or the time re- 


quired for, the performance of any part | 
of the work under this contract, whether. 
or. not changed by any order, an equi- 


table adjustment shall be made and the 
contract modified in writing accord- 
Ingly: Provided, however, That except 
for claims based on defective specifica- 
tions, no claim for any change under (b) 
above shall be allowed for any costs in- 
curred more than 20 days before. the 
Contractor gives written notice as there- 


in required : And provided further, That. 
- in the case of defective specifications for | 


which the Government is responsible, the 
equitable adjustment shall include any 
Increased cost reasonably incurred by 


the Contractor in attempting to comply 


with such defective specifications. 
“(e) If the Contractor intends to 


assert a claim. for an equitable adjust- | 


ment under this clause, he must, within 


30 days after receipt of a written change 


order under (a) above or the furnishing 
of a written notice under (b) above, 
submit to the Contracting Officer a 
written statement setting forth the gen- 
eral nature and monetary extent-of such 
claim, unless this period is extended by 
the Government. The statement of claim 
hereunder may be included in | the notice 
under (b) above. 

“(f) No claim by the Contractor for 
an equitable adjustment hereunder shall 


be allowed if asserted after final pay- 


ment under this contract.” 
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. “93, SUSPENSION OF WORK 
“(a) The. Contracting Officer may 
order. the Contractor in writing to sus- 


pend, delay, or interrupt all or any part 


of the work for such period of time as he 
May determine to be appropriate for the. 
convenience of the Government. 
“(b) If the performance of all or any 
part of the work is, for an unreasonable — 
period of time, suspended, delayed, or 
interrupted by au act of the Contracting 
Officer in the administration of this con- 
tract, or by his failure to act within the 


time specified in this contract (or if no 


time is specified, within a reasonable 
time), an adjustment shall be made for 
any increase in the cost of performance 
of this contract (excluding profit) 
necessarily caused by such unreasonable 
suspension, delay, or interruption and 
the contract modified in writing accord- 
ingly. However, no adjustment shall be 
made under this clause for any suspen- 
sion, delay, or interruption. to the extent 
(1) that performance would have been 
so suspended, delayed, or interrupted by 
any other cause, including the fault or 
negligence of the Contractor or (2) for 
which an equitable adjustment is pro- 
vided for or excluded under any other 
provision of this contract. 

“(e) No claim. under this clause shall | 
be allowed (1) for any costs incurred 
more than 20 days before the Contractor 
shall have notified the Contracting Of- 
ficer in writing of the act or failure to 
act involved (but this requirement shall 
nat apply as to a claim resulting from a 
suspension: order), and (2) unless the 
claim, in an amount stated, is asserted — 
in writing as soon as practicable after 
the termination of such suspension, delay, 
or interruption, but not later than the 


date of final payment under the 
contract. ee 
Sec. 105.08 “of the: General Provisions 
provides: 

105.08 Construction i Stokes, Lines, and - 
Grades 


The contracting officer will set such in- 
itial construction stakes establishing 
lines, slopes, and continuous - profile- 
grade in road. work, and reference lines _ 
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and bench marks for bridge work, ‘eulvert | 


work, pr otective and accessory struc- 
tures and appurtenances as he may deem 
» necessary, and will furnish the contrac- 
ter with all the necessary information 
relating to. lines, slopes, and grades. 
These stakes and marks will constitute 
the field control by and in accordance 


with which the contractor shall estab-_ 


fish other necessary controls and perrorm 
the work. 

“The contractor will be. held respon- 
sible for the preservation of all stakes 


and marks ; and if any of the construction | 


stakes or marks have been: carelessly or 
willfully destroyed or disturbed by the 
contractor, the cost to the Government 
of replacing them may be charged against 
him and may be. deducted from the con- 
tract price. © : 

“The contractor ‘shall notify the con- 


tracting officer of apparent errors dis- 


covered in initial stakeout before the 
aifected work is begun. Should work be 
performed in accordance with inaccurate 
Initial stakeout. made by the contracting 
officer and not discovered by the con- 
tractor, payment for such work and any 
directed correction thereof will be made 
— at applicable unit. prices of the contract 


unless such work differs substantially 


from that described on the plans or jn the 
specifications, in which case the provi- 


sions of Clause 38, Changes of SF 23-A, 


will apply.” 


The poumaeed surveying and stak- 


ing was performed for the Govern- 
ment by another contractor under a 
separate contract. | 

-. This appeal arises out of survey 


errors conceded by the Government | 


(Tr. 176), Appellant-has appealed 
16 separate items. All of these items 
arose during the period of July 18, 
1972, to Nov. 2, 1972. The first writ- 
ten notice given by the appellant to 
the Government was on July 13, 
1973 (Appeal File Exh. 12). How- 


ever, although ‘not a. an of the 
record, the contracting officer has 


stated in his final decision that ap- 


pellant hand delivered a written no- 
tice of the claim items to the con- 
tracting officer’s authorized repre- 
sentative on Feb. 28, 1973 oe 
File Exh. 12,14). | 

[1] In denying the 16 items the 
contracting officer relied, along with 
other grounds, upon the failure to 
provide the 20-day written. notice 
required in clause 3. (changes) and 


clause’ 23 (suspension of work) 


quoted above. The Government 
ccunsel during the hearing and in 
his brief also relies upon “this de- 
fense. The contracting: officer in a 
62-page final decision did not show 
he had any difficulty in discussing 


the merits of the claim items. In- 


deed, out ofa total of 20 claim items 
the contracting officer allowed 3 and 
denied 17. Appellant withdrew 1 
item (Item 4c), during the hearing, 
leaving 16 items before the Board 

(Tr. 270, 271). In any event within 
clause 3 is an exception for defec- 


tive specifications which makes the 


20-day notice provision. inapplica- 
ble to the costs involved in this ap-— 


; peal. Appellant had a right to rely 


upon the survey services provided 
by the Government and if there 
were significant and pervasive er- 
rors in the surveys the specifica-— 
tions were defective. See Morrison- — 
Knudsen Co., Inc. v. The United 
States, 184 Ct. Cl. 661 (1968) ; fos: 
D. Bonness, Inc., et aly ASBCA No. 
18828 (Dec. 27, 1978), 74-1 BCA 
par. 10,419; Desonia Construction 
Company, ENG BCA Nos. 3281, 


264. 
- 3950, 3256, 3257 (Nov. 17; 1972), 
B- -1 BOA par. 9797. : 


‘The 16 items - ‘will be described | 
using the same identifying ee 


tion as the parties: 


tem a (2) 


On ‘Aa: 3, 1972, appalland dis- 
covered the left slope stake was 10 
feet closer to the center line of the 


road than it should have been at 


station 65+00. After the cut. had 


been constructed to.a depth of 30 | 
feet below the incorrect slope stake, 7 
high (Appeal File Exh. 20). In his | 
testimony the contracting officer’s 
authorized. representative admitted 
there were survey. and stake errors 


the error was discovered. To correct 


this. error it necessitated the repio- 


neering of the slope 100 feet in each 
direction from station 65+00. The 


Government compensated appellant 
for the additional 433 cubic yards ~ 
excavated pursuant to the unit price 


for unclassified excavation. Appel- 


lant. concedes it received payment 
for the additional excavation of 483 
* cubic yards (Tr. 17, 24). Appellant | 
_. seeks payment of $211.97 for the | 
cost of equipment and labor with- 

- out profit to rectify | the mistake 


(Appeal File Exh, 12-3, 12-7; Tr. 


18). Another reason for denying : 
this item given by the contracting — 
Officer was the lack of timely notice __ 
- pursuant to clause 3 (changes) aa | 


Standard Form 23—A. 


| Item, 1(6) | 


- Between stations 44 a 00 and. 49 + 


00 on Aug. 30, 1972, appellant found 


that the red head stakes were in er- - 


ror. The tops of the red head stakes 
were to be the grade level (Tr. 48). 
‘When a contractor has completed 
the subbase he requests the Govern- 
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meat to put - in, tha red head stakes 


(Tr, 48). As a result of the error. , 


appellant had. to regrade and finish 
the grade. level three times, and 


seeks $309. 93 for the cost of equip- — 
ment and labor with no profit to 

correct the error (Appeal File Exh. 
12-4, 12-9; Tr. 49). The contracting 


officer in denying the claim cites a 


letter from the company which per- 


formed the survey work on the proj-. 


ect dated Mar. 27, 1973. The survey _ | 


company states in the letter that ap- 
pellant had lett the subgrade too 


for this item (Tr. 176). In his final 


decision the contracting officer ad- 
mitted there j is no unit price appli- 


cable for this corrective work. Pur- 


_suant tothe provisions of Section. 


105. 08 of the General Provisions the | 
reimbursement would be governed — 


by clause 3 (changes) of Standard _ . 


Form 23—A, but, concluded the con- 
tracting officer, since appellant did- ; 
not provide timely notice pursuant 


to clause 8 the claim is denied. — 


Item 1(d) 


: The slope stakes at station 368+ - 


- 00 and 368+50 were discovered on 


Aug. 31, 1972, to be incorrectly 


marked. The cut slope marked on 
the stakes was 4 to 1 but should 


have been marked 2 to 1. Appellant — 
seeks $211.57 for equipment and. 


labor without profit for correcting ms 
the mistake (Appeal File Exh. 12. 


4, 19-10; Tr. 71, 74-76). 
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Nppclaut was sachanlly paid fora 
2 to 1 slope by the Government 
-~.. based. on the design slope notes al- 
though the slope stakes on the site. 
_ - Were incorr ectly: marked 4 tol. Less 7 
- excavation is necessary to construct . 
the 4 to 1 slope than the 2 to 1 slope. 
Because of the incorrectly marked 
slope stakes appellant unnecessarily 
excavated 14.7 cubic yards of un-. 
classified excavation and the con- 
tracting officer awarded $15.14 (14. (/ 
eubic yards X $1.03 unit price) as. 
increased: payment (Appeal Fule° 
Gov't. Exh. A; Tr, a 8— 


Exh. 22-35 
80). 
a tom Pi ay. 


other portion of the project to work 


- while the correct super elevation. 
Was determined. For moving the | 
: equipment to another site and back,. 

| appellant seeks $370. 81 with no 

' profit (Appeal File Exh. 12-4, 12- 
11; Tr. 90). The: contracting officer 
| found that this unscheduled cost of 
movement of equipment did not 
- have a unit price ‘in the contract so 
any, reimbursement. would be gov- 
-— erned by clause 3 (changes) _ of 
Standard Form 93~A pursuant to a 
the provisions of Sec. 105.08 of the - 


Genet Peoyione Due ie: lack of 
timely notice the claim was denied. 


in the final decision of the contract- - 


ing officer. | 


I tem 1 | f) 
On Sept: 14, 1972, ooatat dis- : | 


covered that the red head (finishing. 
grade) stakes. were .3 of a foot too 

low between stations 6+50° and — 
9+50. As the blademan was cutting 


down to the red head stakes for a 
couple of hours he left large. wind-_ 
rows for 300. feet (Tr. 110-112, 
115). 


the appellant. to disregard the red 
head stakes and finish the grade by 


“eye. balling it” (Tr. 112). Appel- 
lant seeks $93, 08 for the corrective _ 
* work for equipment and labor with ~ 
‘no profit (Appeal File 12-5, 12-12; | 


Tr. 113). The contracting officer ie 


his final decision stated that the — 
: Governments direction to | 
ball” the gr ade saved the appellant ee 
time and money since no time was. 
lost looking for red head stakes. In 
addition, since there is no unit price 


for the appellant’s .work .claim,— 


clause 3 (changes) of Standard - 
Form 23—A is applicable pursuant — 


to Sec. 105. 08 of the General Pro- 7 


vision. Again, held the contracting : 
officer, since appellant failed to ~~ 
comply. with the notice ae i 


ments: the claim 3 is denied. 


Ttem 19) 


The nee survey error was discov- 
ered by Cc claney on oe 21, 1972, = 


After. acknowledging | the 7 
_ error the contracting officer’s au- - 
thorized representative instructed — 


“After 2 we of work between - 
stations 860+00 and 375+00 on. 
Sept. 5, 1972, appellant discovered. 
—. that ae super elevations written on. 

the stakes were incorrect (Tr. 89, 

94, 96, 103, 104, 105). A super. eleva- 
eas is an elevation indicating the 
degree the road is to be banked. 

- around a curve to handle the traffic 
(Tr. 88). Asa result of the error ap-_ 
~~ pellant moved his equipment. to an- 


“eve... | 
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at station 249,-+-00. After hauling ; 


rock material to complete the road- 
way embankment, appellant real- 


ized the slope stakes were 1 foot too 


high. The extra material had to be 
removed and hauled away. The con- 
tracting officer found this claim jus- 
tified and allowed a payment of 


—. $201.06 (195.2 cubic yards X $1.03 


unit price for unclassified excava- 
tion). Appellant seeks a, total of 
$411.99 for the cost of equipment 
and labor without.any profit (Ap- 
peal File Exh. 12-5, 12-13; Tr. 119, 
120). Since the Government allowed 
$901.06, this leaves a balance sought 
by appellant of $210.93. The con- 
struction supervisor for appellant 
testified that the material was un- 
classified excavation if it is moved 
once but if moved twice it is no 
longer unclassified excavation (Tr. 
120, 121). 


Liem i(h) 
On Sept. 92, 1972, appellant was 


hauling fine material from station - 


—200+00 to 240+00 to slope stake 
- grade in preparation for the finish 
grade. The slope stake grades were 
17 to 23. of a foot too low. As a 
result the red head stakes, when 
put in, were raised .2 of-a foot for 

4,000 feet (Tr. 130-132). With the 
red head stakes in the ground ap- 


-pellant had to raise the subgrade 
and had to work around the rec 
heads in the work area with its” 
equipment (Tr. 182). Appellant 


was paid the unit prices for the ad- 
ditional material it brought in as 


subgrade either as unclassified ex- — 


_cavation or borrow (Tr. 133). What 
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appellant seeks is $1,068.34 for men | 


and equipment with no profit for 
working around the red head stakes — 


to correct the error (Appeal File 


Exh, 12-5, 12-14; Tr. 183). The con- 


-_tracting officer also found that since 


there is no unit price for subgrade | 
finishing, clause 3 (changes) of 
Standard Form 23-A is applicable | 
pursuant to Sec. 105.08 of the Gen- 
eral Provisions. Failure to give 
timely notice precludes considera- 


tion of the claim held the contract- 


ing officer. 
Liem 1(Z) . 


Appellant claims $525.20 which 
includes no profit for delay on this 
item which occurred on Oct. 18, 
1972, between station 0+00 and 
10+00 (Appeal File Exh. 12~6, 12- 
15). While appellant was attempt- 
ing to finish the aggregate base 
course to red head grade he realized 
there was a .3 foot error. Because 
of this error appellant claimed 8 
hours of delay because there was no 
other place on the job to work due 
to imadequate staking on the 
project site (Tr, 143-146, 148-150, 
155). The contracting officer’s au- 
thorized representative admitted — 
he does not disagree with appellant 
on this item except on the length of 


the delay. He testified the delay 


was not more than 214 hours (Tr. 
159-161). Although appellant al- 
leges it took 8 hours to rectify the 
mistake in the complaint its con- 
struction superintendent testified 

it would take up to 6 hours to cor-_ 
rect the mistake (Tr. 155). In the 
final decision the contracting officer 
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sited eatnt could have worked 


on the project at another location 


but cited no evidence for this hold- 
ing. Neither did the Government 
introduce any evidence during the 


_. hearing to support this statement. 
_ Since there is no unit price estab- 


lished in the contract for this delay 
claim the contracting officer also 


held clause 8 (changes) of Stand-— 


ard Form 23-A pursuant to Sec- 
tion 105.08 of the General Provi- 
sions was applicable. And since 
there was a failure of timely notice 
- the claim was disallowed. _ 


Item 1(}) 


For failure to have two survey. 


crews on the project on Oct. 20, 


1972, appellant seeks $250.90 for _ 
delay but no profit (Appeal File 


12-6, 12-16). The Government had 
promised to have two survey crews 
on the job and the contracting ofii- 
cer admits in his final decision only 
one crew was present (Tr. 168). 
Appellant alleges that since it was 
constantly on the heels of the sur- 
vey crew it requested a second crew 
to speed up the staking so appellant 
could proceed without constant de- 
lays (Tr. 169). In answer to the 
Board’s question of whether appel- 
lant was ever delayed for lack of 
stakes, the authorized representa- 
tive for the contracting officer testi- 
fied: “Well; blue topping yes. On 
- the subgrade and also the A-B I 
guess he was on top of surveyors all 
the time, most of the time.” (Tr. 
178.) The contracting officer stated 
in his final decision appellant could 
have worked on furrow ditches or 


the obliteration of the old roadway. 
Appellant’s construction superin- ~— 
tendent stated furrow ditches could — 
not be put in until the end of the 
job because it was not established | 
yet where they were to be located. 
And in regard to obliteration of the | 
old roadway ‘he testified that since 
appellant was still using this to. 
transport equipment this could not | 
be done until the end (Tr. 149, 
150). : 
Since. these were delays due to. 
lack of survey stakes the contract- — 
ing officer held that clause 3 
(changes) of Standard Form 23-A. 
was applicable pursuant to Section _ 
105.08 of the General Provisions — 


and due to the lack of timely notice — | 


the claim 3 is denied. 


Liem 1b) 


~ On Nov. 2, 1972, ‘the survey crew 
was late ay did not arrive until 
10 a.m., which is admitted by the 
contracting officer. As a result ap- _ 
pellant seeks $301.24, which in- 
cludes no profit, for the delay since 
appellant’s work force could not 
commence work until 2 p.m. (Ap- 
peal File Exh. 12-6, 12-17). The 
item was denied by the contracting © 
officer due to lack of timely notice 
under clause 3 (changes) of Stand- 


ard Form 23—A which is applicable 


under Sec. 105.08 of the General 
Provisions. In addition, the con- — 
tracting officer. stated in his final — 
decision that even if the survey 
erew had arrived on time: there 
would still have been a-3 to 314 
hour delay i in.order for the stakes to. 
be set in the ground. 7 
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| Item 4 


This item 4 concerns five specific : 
instances wherein appellant alleges 
. unanticipated costs due to errors of — 
oe survey stakes. ; 


Ttem 4a) 


On aay 19, 1972, sean ae, 
working on the site when it dis- 
covered that the slope stakes were 1. 

~ foot off for the entire. project. The 
actual ground elevation was 1 foot. 

lower than indicated on the design 


~ (Tr. 188, 190, 203). Appellant seeks 
$633.70 for duplicating work after 


the grade change was made to cor- 


rect the’ error. This claim was 


originally in the amount of $747.72, 
. but at the hearing counsel for the — 
appellant amended. his claim to. 
$633.70 when he realized that it in- 


cluded.an amount for brush clear- 


ing a second time (Tr. 215). This 


amount is for the labor and equip- 
ment charges with no profit, (Tr. 


915). The 1 foot error is conceded _ 


by the contracting officer. 


Appellant had commenced to 


Build slopes and grade and then 


after the 1 foot error was discovered 
the completed work had to be low- | 


ered 1 foot (Tr. 202, 204). 


_. In his final decision cnpcontuae: 
ing officer states that the notice to _ 
proceed was issued to appellant on 


— July 19,1972 and was acknowledged 


-. as received on J uly 22, 1972. The 


work that had to be duplicated was 
first done on July 18 and 19, 1972, 


and. since the appellant had com-. 
menced work before receiving the. 


notice to proceed. and the error was 
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- a also discovered before- the notice to | 


proceed was received the claim is 


denied. Government counsel during — 
the. hearing also. oe upon this: 


ground. | 
On July 13, 1972, a pre- earns 


— tion conference was held. Appellant’ | 
was given approval by the Govern- 
ment representatives, including the ~ 


contracting officer’s authorized: rep- 


resentative who was present, to pro-. | 


ceed with the work at once (Tr. 195, 


196,201). Appellant actually began 
operations on July 14,1972, and be- 
gan to move equipment onto the 
work site.on July 17, 1972 (Tr. 193, 


201, 202). During these days. the 
Govemmants suthorved -repre- 


| sentative for the. contracting officer 


and the Government's inspector 


were on the work site (Tr. 201,219). 
The record does not disclose that 
‘the Government objected to appel-- 


lant’s beginning work before the 
actual notice to es was re-- 
ceived (Tr, 220). Ps 


Item 40). 


Ther: 4(b) consists of two sepa- | 


| rate parts. The first part consists of 
a change in the balance points. This 
Is related. to item 4( a), the 1 foot er- 
ror in elevation for the entire proj- 


ect. The original balance points 
were based on the erroneous eleva- 
tion and appellant prepared its bid — 


_ on this basis (Tr. 228). The balance 
points indicate how far the exca-~ 


vated material from the cut is to be 


hauled and placed in the: fill (ix: 


51). “After the 1 foot error in ele- 


vation .was discovered. the balance z 
7 points ougiont the. entire BPO: | 
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- ect were scared on ay 26, 1979. 


The contracting officer adopts a per- 
ae plexing position. in his final deci- 
“sion. ‘He states that the balance 

_ points are provided by the Govern- 
- ment only as a guide to the contrac- — 


_ tor and then also states that the ap- 
- pellant “* * * elected to locate the 


balance points ou the project with 
full knowledge of the elevation 
| erade 

7 change to compensate for the eleva- 


error, 


and. the ‘probable | 


tion, error which would probably 


- Gause minor. changes i in the balance 
- point locations.” The Board notes 
balance points: . were . 
changed on sheets 9 through 13 of | 
. the construction plans by the Gov- 
-. ernment. Appellant did not receive — 
the new balance ‘points from the 
Government until after the middle - 
of August 1972 (Tr. 241,248). Ap- 
_ pellant seeks to recover $2.09 forits . 
~ labor and equipment with no profit — 


i that the - 


: for the effort expended i in attempt- 


__ ing to establish new balance points ° 
onthe job (Appeal. File Exh. 12- 
95, 19-99;Tr. 229), 

: “The second part of item 4 (b) is in 
the amount, of $1,256.39 for labor — 
and equipment with no profit (Ap- 
peal File Exh. 12-25, 12-29). At 
_ station 65+00 the design required a 
_ ¥% to 1 foot slope, or.14 foot hori- 
zontal and 1 foot vertical. Unfor- 
tunately this area consisted of sand. 
and the 14 to 1 foot slope would not — 


stand im place | (Tr, 2381, 250). To 
correct. this design error the Gov- 


ernment directed. appellant to cut 
the slope back and construct a_ 


“bench” of 15 feet until, ‘solid rock 





243-L1 1877 2 


| denied. 


was 5 Hached’ so he slope would be 2 
stabilized (Tr. 232). With the de- 
sign change appellant actually ex 
cavated an additional 7,810 cubic 
yards and was paid the unit price _ 


for unclassified. excavation (Tr. _ 


235). The amount sought for the 
7 change in the slope is for the’ re- 
. ploneering appellant had to do in. 


order to get its equipment i in place ‘ 
to accomplish the change i in design. _ 
The position of the contracting 


‘officer is that the; repioneering isin- — 
cluded in the payment for the 7,810. 


cubic ‘yards of additional excava- 


tion pursuant to the unit price for: 7 
Also for ‘a! 


unclassified . excavation. . 
failure to give timely notice pur- 

siant to clause 38 (changes) : of : 
Standard Form 23-4 ye claim: 1s. : 


Item 4 Kay 


“During fhe heari ing a at re- 


duced item “A(d) from: $607.32 to — 


$307.15 (Tr. 974). On August 21, 
1972, appellant was delayed because 


of a lack of pipe. location stakes and. 


seeks thé $397.15 for equipment. and 
labor with no profit: (Appeal File 


Exh. 12-26, 12-31; Tr. 276, 277). 
~The claim was denied by the con-. 


tracting officer due to failure of the — 


appellant to give timely notice pur- 
-suant to clause 3° (changes) — of 
~ Standard Form 23-A. A failure to 
supply the stakes was a change i in 
Government - 


furnished - | 
stated the contracting officer. The 
Government presented: no evidence — 


| during the eee on 1 this i item oe : 
: 288). | 


services 


270, 
Item 4(e) | 


Due to a lack of slope staking ap- : 


pellant moved two scrapers off the 


— construction site on Aug. 25, 1972, 


to mitigate any possible damages. 
The scrapers were moved to another 


job. This left three scrapers on the 


construction site. Appellant had 
planned to use five scrapers on this 


portion of the work in combination — 
with one push cat (Tr. 285, 290). 


_ Five scrapers would keep one push 
cat fully utilized. Since only three 
scrapers were left on the job appel- 


lant claims the push cat was not be- . 


| ing fully used and thus sat idle 40 


percent of the time (Tr. 285, 286). | 
_ Appellant, due to the delay in slope — 


staking, actually performed the 


work in Sept. 1972 (Tr. 285). The » 


work was originally scheduled by 
appellant to be performed in early 


Aug. (Tr. 285, 290, 291). Due to 
- failure to have the project sufficient- 
Ty staked appellant did not have > 


any place else to work with the 


equipment (Tr. 293). The contract- 


- ing officer held that the slope stak-— 
_ this design error the Government 


ing was completed Aug. 29, 1972, 
however. due to corrections in the 


staking it was actually completed | 


on Sept. 18, 1972. Appellant seeks to 
recover $1,600 for 40 percent of its 
cost of the push cat due to its non- 


use, this includes no profit Spee | 


File Exh, 13-8; Tr. 286). 


Lack of timely notice pursuant to 
clause 3 (changes) or clause 28 (sus- 


pension of work). of Standard Form 
23-A was cited by the contracting 
officer in denying this item. Also 


stated by the contracting officer in 
denying this item was that item 3, 
‘included this . 


- which .was settled, 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[84 LD, 


- ; claim. The Government presented. 


no evidence on this iter (Tr. 299). 


Item n Af) 


- Originally in the amount of _ 


$9,000 item 4(f) was reduced to 
$7,515 during the hearing by the ap- 
pellant (Tr. 299, 301, 307-313). For 
the period of August 7-25, 1972, ap- 
pellant could not fully atilize three 
scrapers on the job. due to lack of 
stakes (Tr. 314, 315). These scrap-_ 
ers were rented for this project and 


appellant seeks to recover the pro- 


portionate cost of the rental charges 
only for the period of time the 
scrapers were not operated (Tr. 
808, Appellant Exh. 6, 7). This 
item does not include profit. The | 
Government offered no evidence on 
this item (Tr. 320). | 


Tiem 5 


Cine stations 275 and 315 ap- ; 
pellant was required to construct a 


-Y foot to 1 foot slope. Due to sandy 


soil it would. not hold. To correct 


instructed appellant to build a 1 to 


1 foot slope. In ‘doing the corrective 


work appellant had to drill into and — 
blast. the solid rock which was be- 
low the sand. Appellant had to ex- 
pend a “couple of weeks” to remove 


the sand so the rock would be ex-. 


posed. Until the rock was all ex- 
posed appellant did not realize the 


amount of the drilling and blasting 


necessary. Several thousand. cubic 
yards had to be removed before the 


drilling and blasting could take 


place (Tr. 821-325). Appellant had 
anticipated this area to have been | 
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staked around the firs st of August, at 
which time the rock would have: 
How- 
ever, the staking was totally com-. 
plete only on Sept. 18, 1972. Ordi- 
 narily this would appear to be a - 


~ been discovered (Tr. 326). 


claim for a differing site condition. 
However, appellant is claiming re- 


imbursement only for the overtime. 


‘payments to its drilling and blast- 
Ing crew because of the delayed 
staking (Tr. 327). Appellant origi- 


nally claimed $3,980 but during the 


hearing the amount was reduced to 


$2,990.62 (Tr. 332-838). The over- 


time period was for Sept. 18 to Oct. 


92, 1972 (Tr. 333). Profit on this 


: item is not sought by appellant. No 


evidence was presented by the Gov-_ 


ernment on this item (Tr. 346). | 


“Decision. : 


Board notes the appellant. complet- 


ed the job within the time period » 


allowed by the contracting officer. 


In all of the items for which appel-. 
lant seeks recovery no amount is’ 
sought for profit, it only seeks to re- 
cover its out of pocket costs. The » 


record fully discloses that the sur- 
vey contractor engaged by the Gov- 
ernment to provide the requisite 
surveying and staking on this proj- 


ect was less than adequate. Consid- 


ering the fact that when the survey 
work was performed it was fre- 


quently erroneous and also the fact 
_ of the survey work not being com-. 


pleted on schedule, it is commend- 
able that appellant has completed 


the work under. this contract within» 
the allotted time. The Board notes. 


TST-1-69 (Nov. 20, un 


there is no dispute on the survey and 
staking errors. During the hearing ~ 
the Government offered no affirma- 
tive evidence to rebut the evidence 
presented by appellant on quantum, 
coins for item 1 (i). 


rf tem 1 ( a) | 
Tt is not denied that. the left slope 


stake was 10 feet closer to the center 


line of the road than it should have | 


been. It would appear that Sec. 


105.08. of the General Provisions 
would govern this situation and 
provide payment only pursuant to 

the unit prices for unclassified exca- _ 


vation for which appellant has re- 
-celved compensation. However, the 


very provisions of Sec. 105.08 direct 
payment pursuant to. clause 3. 
(changes) of Standard Form 23-A 


_ if the corrective work differs sub- 
Before proceeding. further the 


stantially from the original work, 


In order to perform the corrective 
work appellant had to repioneer the — 
slope 100 feet in each direction. The 
_ Board finds that the repioneering 
necessitated by ‘the Government’s 


stake error differs substantially 
from the original work and thus 
clause 3 (changes) governs. See 
Kinemax. Corporation, IBCA-444— 


0-64 (Jan. 19, 1967), 74 ID. 28, 67—_ 


1.BCA par. 6085; The Brezina Con- — 
struction Company, Ine., IBCA- — 
70-2 
BCA par. 8574, | 
Item 1(a) is sustained. 


Litem 1(e) 


In his final decison the contract- 
ing officer relied upon a self-serving | 
letter from the survey company. — 


er 


4 The soft Hoviead repr ‘eesntative ra 
the contracting officer testified that — 


there were survey and stake errors 


_.on this item. There is no unit price 
for the cor rective work necessitated 


| by the errors. 
| Item a) is sustained. 


| - tem I (dy 
Appellant constructed. a ind to 1 


back slope pursuant to the stakes in- 
correctly marked 4 to 1. The correct: 


marking should have been 2 to 1. 


‘The Government had actually paid 


: appellant. for work based ona2 tol 
back slope, which required more ex- 


~ cavation than the 4to 1 slope. For 
unnecessary excavation of 14.7 cubic 
yards appellant received . the unit 


‘price for. this amount. 


-. The Board believes: this error is. 
_ governed by the provisions of Sec. 
— 105.08 of the General Provisions. 


The corrective work necessary is not 


substantially different from that de- 


_ scribed on the plans. 
Item 1(d) i is denied. 


Item 1(e) 


“This item 1(e) was denied for | 
= lack of timely. notice. The contract- 
ing officer in his final decision ad-_ 
- mitted there is no unit price for the _ 
- work involved in this item. Since 


— the Board has stated above that the 


‘notice provision is not applicable to an 
this bee item ‘A(e) is sustained. - 


Tei Uf) 


| aol The Cocemanicat does ae 
deny. that its error caused appellant 

- to leave windrows for 300 feet in the © 

roadway. The fact that appellant — 


DECISIONS: oF THE DEPARTMENT oF ‘THE INTERIOR 


‘tains the. 
based on the unit price for unclass- 
| ified excavation for the amount of. 


[84 LD, 


View directed to correct thie: error by | 
“eye balling it, ” thus saving appel- | 
lant time and money by not having — 


to look for red head stakes was used _ . 
bythe contracting officer i in denying . 
_ this itera. 


Appellant i 1s entitled: to Shave the — 


work site. properly surveyed and — 
staked. Appellant is also entitled 
to recover where, as here, the Gov- _ 
ernment’s error caused it additional . — 
‘expense. The contracting officer ad- 
“mits there is no unit oe for uae 


corrective work, 


—Ttem 1 (O: Is sustained, 


- Item 1(9) 


ne Government has conceded en- 2 | 
titlement on item 1(g). But main- 
Government, payment — 


extra material that had to be hauled — 


: away is the correct amount of com- 
ae pensation for this error in grade. 7 
Appellant’s construction supervisor be, 
admitted that the material is un- 


classified excavation if moved once, 


: but loses its characteristic if moved. 
twice. The Board is not convinced © 


that the hauling away of the extra 
material is work substantially dif- 


ferent from that described. in the. - _ 


plans. 
_ Item: 1 . gv) 3 is. denied. 


‘Them 1(h) 


ce ies awa doecions the ¢ contract 


Zz ing officer admitted there is no unit: 


price for the corrective work re- 


quired by the Government’s error. 


Appellant had. to do the corrective: 


work, raising the subgrade, with its 
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pe mien aa sion wor king around 


the red head stakes which were put 
into the ground by the. Government. : 


The normal > course of work is to 


~~ build the subgrade to the specified 
- grade and then request the Govern- 
eae cant to set the red head stakes so 
+ the finishing grade may be com- 
- pleted.: Appellant had to raise the 
subgrade working around the red 


head stakes. 
Item. 1(h) is sustained, 


S, Item 1(i) 


“The sale! dispute. on can + UG) is 


whether there was an 8, 6 or 214 
hour delay. The Gevernment’s au- 


thorized representative for the con- 


tracting officer testified the delay 
was 21/4 , hours, Appellant's construc. 
tion superintendent testified the de-_ 
lay would take up to 6 hours to cor- » 
Due to lack: of 


rect the mistake. Du : 
stakes appellant had no other place 
_to work. The contracting officer, cit- 


ing no evidence, stated in the final: 


~ decision that appellant. could have 
-worked some place else on the proj- 


~ ect. Government counsel offered no’ 
evidence where appellant could — 
The corrective work 
did not have a unit price admitted 
' the contracting officer. Item 1(i) is 


| have. worked. 


in the total amount of $525.20 based 


ou 8 hours or $65.65 per hour. The - 
-. Board ‘believes the delay was 6 
hours or $393.90. Item 1(i) is sus- 


: tained : in ee amount of ae 90. 


Tt tem 1 ( ay 
oa 1), held the wnicidiinn 


. officer, was not catised by survey er- 
rors, but rather a lack of survey 


‘stakes. Due to lack of timely motes: 7 


the item was denied. The Board has - 


held above that the notice pe ovision 4 


is not applicable. , 
item 1 ( ve 1s sustained. 


_ Ttem 1 (hey 


That ‘fe survey crew was s late « on 


the job site is not denied by the con-. 
 tracting officer. The survey crew, ar-_ 
rived at 10 a.m., and. worked until 
i; 2 Dan; before enone survey work. 
was completed and appellant could 


commence operations. The record is. 


clear from testimony from the Gov- - 
| ernment’s own witness that the sur- 


vey crew was never far enough . 
ahead that.appellant could plan its | 


‘work with any degree of flexibility. | 
The survey- work ° and | 
should have been completed far 


staking 


enough in advance to, obviate any 


delays in the appellant’s work. Un- 
der the rationale advanced by the 
-eontracting officer in denying the 
claim, the appellant: would have a 
814 hour delay each day, if both 
: appellant. and the survey crew com- 
menced work at 7 a.m. What. the 


contracting officer appears to have’ 


failed to consider is that:the survey 
work should be. far. enough ad- 
vanced that there would never be . 
any reason for delays due to lack of 


staking. Needless to add, appellant : 


. ig also entitled to correct surveying 


and. staking on a job when the con-— 


tract. provides the Government shall — 
provide such services. From the re- | 


view of the record on this job ap- | 
pellant ‘was constantly confronted 
with the frustration of attempting 
to utilize the grossly inadequate 


274 


survey services supplied on n this con-- | 7 


tract by the Government, 
| Item 1(k) is sustained, _ 


— Item 4(a) 


That the work was actually per- 
formed July 18 and 19, 1972, is not 
denied by the contracting officer. 


That the Government agreed and 


permitted. appellant to commence 
operations before actually recelving 


written notice to proceed is clear 


from the record. Indeed, Govern- 
ment personnel saw appellant on 


the job site on July 18, 1972, and did 


not object to appellant's operation. 


The. error in elevation.was discov- 


ered by appellant and the grade 
change was then. corrected by the 


Government. Whether appellant 


commenced work on July 18 or July 


22, 1972, the error would not have 


been discovered until actual cut. and 
fill operations had commenced, : 
Item ea a) is sustained. 


Item 4(B) 


The first penton of ine. item 4 
(b) is related to the previous item, 
4(a), the error in elevation. also 


threw the balance points off. In:bid- 


‘ding on this contract appellant had 
a right to rely upon the balance 
points established by the Govern- 
ment. There is no denial that a 1 
foot error in elevation for the entire 
project would affect the balance 
points. The notice to proceed is 
dated July. 19, 1972. The new bal- 
ance points were not furnished tq 
the appellant until the a of 
Aug. 1972. - 7 


DECISIONS OF THE DEPARTMENT <2 THE INTERIOR 


is s sustained. 


[84 LD. 


‘The fist portion of item 4(b) is 
sustained. 


| te The second portion of item 4(b) 


is not.an error in surveying, but ac- 
tually a change 1 in the design of the 
work. at station 65-+00, and. thus 


covered by clause 3 (changes). of 


Standard Form. 23—A. Appellant | 
seeks only its cost to repioneer the | 
slopes for its equipment to get into 


position to accomplish the design 
change directed by the Government. 


The contracting officer errs in treat- 
ing this design change as a survey 
error and thus governed by Section 
105.08 of the General Provisions. _ 

The second Doo? of item 4(b) 


2: Hom 4(@) 


: The contracting officer in his 
final decision based his denial of — 


item 4(d), lack of pipe location 


stakes, on a failure of timely notice. 
The Board has held above that the 


notice provision is not applicable. 
There was a lack of pipe location 
stakes, causing a delay. 7 


Item 4(d) is sustained. 


‘Item 4(e) 


- The Government in the final de- 
cision takes the position that settle- 
ment of item 3 also included item 
4(e). Item 3 concerned a dispute 
about payment of extra material as 


either borrow or as unclassified 


excavation, the latter having a 
higher unit price than the other. 


The Board cannot accept the con- 


tracting officer’s conclusion that 


item 4(e). which: hinges on lack of 
‘staking J is. included i in. item 3. The 
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| ‘staking - was aE Saleen ‘until 
Sept. 18, 1972. The Government 


presented no evidence on this item 


: to rebut the appellant’s testimony. 
» Item 4(e). 1s sustained. | 


Ht tem KA) 


There j is no denial of a lack of 
saline for the period covered by 
this item 4(£). Appellant could not 
utilize the 8 scrapers. fully on the 


_ work site although it was obligated 
to pay the rental charges on the © 


ae equipment. No attempt was made 
by the Government to offer evi- 


dence to show that the equipment — 


could have been utilized on another 


part, of ‘the project. 


Item aed is sustained. - 


Lf tem 5 


evidence on item 5 the Board is 


_ faced with uncontradicted testi- 
mony of the appellant’s: witnesses. — 


However, due to the contracting 
officer’s circuitous argument in his 
final decision, the. Board considers 
a few comments may be. appro- 
priate. It is noted appellant claims 
overtime for the period. Sept. -18, 
1972, to Oct. 22, 1972, for its drill- 
ing and blasting crew. The staking 
was completed on: Sept. 18, 1972. 

- In his final decision the con- 
tracting officer discusses what drill- 


ing and blasting work was accom-. 


_ plished on the construction site for 
the period before Sept. 18, 1972, the 
date’ the staking was completed. 


The. amount t of drilling and blast- | 


ing. accomplished « or age accom- 
plished by -appellant. before Sept. 
18, 1972, at other stations on this 


job. is not relevant. to the issue in 
item: 5. Appellant is not requesting 
payment for drilling and blasting 
for any period before Sept. 18, 
1972. Appellant has established 
that the Government. was respon- 
sible for the design error between 


stations 275 and 315. The 144 to1 © 
foot slope in sandy soil would: not. 


hold. Appellant was directed to con-__ 


struct a 1 to 1 foot slope, ‘but. this | 


necessitated . appellant to. remove 
vast. quantities of sand. and only 
then was rock discovered, which 


had to be drilled and blasted. If the 
staking had not been delayed, this 
design error could have been dis- 


covered earlier and perhaps any — 


| overtime for drilling and blasting - | 
ce the Government steed no | 


required ‘by the Government’s 


delay in staking could have been 


avolded. 
Item 5 is sustained. 


Summary 


Item 1(a) is sustained | ee 3) 
$911. 97 | 


in the amount of__-_ 
Item 1(c) 1s sustained 

in the amount Oana 309. 93 
Item i1(d)isdenied  . . 
Item 1(e) is sustained » — | 

in the amount of___.. 370.81 — 
Ttem 1(f) is sustained — , 

in the amount of___- 93. 08 
Item 1(¢) is denied | 
Ttem 1(h) is sustained — Ps i 
in the amount of:__- 1, 068.34 _ 
Item 1(i) is sustained 89 
_ Inthe amount of___~" ~ 398,90 - 


Summary—Continvea 
Item 1(j) is sustained 


“jn the amount of_.-. «250. 90 
Item 1(k) issustained > 
-- inthe amountof.-__ 801. 24 

Item 4(a) is sustained 

- intheamountof_... 633.70 
Ttem 4(b) is sustained _ Rot 
in the amount of_--. 1, 458. 39 

Item 4(c) is withdrawn, 

 Ttem 4(d) is sustained 2 
- intheamount of. 897. 15 
Item 4(e) is sustained 

inthe amount of____ 1, 600. 00 

Item 4(f) is sustained 2 
in the amount of_. 7, 515. 00 
Ttem 5-is sustained in 

the amount of__---  Q , 990. 62. 
‘Total ------_- $7, 596. 03 


Karu Ss. Vasmorr, | 
_ Administrative a Judge... . 


? T CONCUR: 


- War F. McGaaw | og 
2G eal Administrative a Mae 


| MABLE M. crow 
80 IBLA 320 


Decided J J UNE. 7, 1977 - 


= Arve Hai: decision of. the Oregon. 


State Office, Bureau of Land Manage- 


‘ment, rejecting color: of title anne: 


a ‘tion OR-12044. 
“Set aside and heaving ordered. 


= 1. Boundaries—Patents 
_ Lands: Generally—Public Lands: Ri- 


| -parian Rights—Surveys of. Public | 


Lands: Generally 


Tn - determining what. land is “conveyed 


7 a a under patents or eran: of public land 


DECISIONS. or. THE. DEPARTMENT OF THE INTERIOR 


| ‘184 | LD. 


- bordering a Sednaened waters the | 


general rule is that the waterline itself, 
not. the meander. line, eonstitutes the | 


boundary. There is an exception where — 


the. meander line may constitute the 


' boundary between lands omitted © from 
_the survey and the watercourse if fraud 
or gross error is shown in the survey. This’ 
exception is only applicable to limit the 


boundary of the surveyed lots on the side - 


of the watercourse where the omitted _ 


land is shown. It does not apply to'a lot. 


on the opposite. side of the. watercourse 
from the omitted land so as to pass title 
to the omitted land with title to the lot — 
on the opposite side. The waterline would 
remain the actual. boundary of that lot. | 


“ 2. Color or Claim: of Title: Generally, ~ 


A claim or color of title must be based on — 
a document or documents, from a. source 


. other than the - United: States, which on. 
their face purport to convey title to the 


land applied for, but which isnot good. | 
title. The mere mistaken belief that the | 


land applied for was included in the de- 
_ scription set forth in the claimant’s deed 
‘is Insufficient to establish a | Claim or color - 
-. of title. 


83. pyaniaibe eoivermce: Gener- 
_ally—Evidence: Generally—Color or. 
Claim of Title: Deseription of Land | 


Extrinsic evidence may be used to make. 


definite the description in a private deed. 


. which contains a latent ambiguity, either . 


to determine actual or. color: of title. 


Therefore, a color of title claimant may 


introduced extrinsic evidence’ to estab- | 
lish whether the deeds. in her. chain of: 
title were based upon plats, records and 


other documents which can be read to- » 
- gether with the deeds as creating a color 
of title beyond the actual title shown on. 
“ an official federal survey plat. . 


= . 4, Color or Claim of Title: Good Faith a 
of Public | 


The requirement of good faith contained 7 
jn the Color of Title Act necessitates a 


establishing the 20-year period. of pos- . 
session under claim or color of. title prior 


- to the time the claimant learned of the . 
a defect in her purported title. If. this re- 


ge} MABE Me 
Re eam %, 1997 


Bs quires s counting: years vdiie: which fie. 
.@laimant’s predecessors in interest held” 
. the land,. their good. faith must also be. | 
established. | fag oa 


as Color or Claim of Title: Genaiy = 
Rules of Practice: ; Appeals: Hearings. 


The obligation. for proving a valid color 
the - claimant. # 
Where a daimant has alleged | facts *. 
which, if proved, may establish her color ‘ 
of title, the Board of Land Appeals. may — 

- order. a fact- -finding hearing pursuant ‘to 


of: title ‘claim . is” upon 


43, CFR 4.415. 


APPEARANCES: Danis 0. ‘Gmar 


 Esq., and C, Montee Kennedy, Esq., of — 
Panner, Johnson, Marceau & Karnopp, 


; Bend, Oregon, | for, appellant. 


4 OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON 


. 7 INTERIOR BOARD OF LAND | 


APPEALS 
"Mable M. Farlow appeals from 


7 the Apr. 14, 1975, decision of the 


Oregon. ‘State — ‘Office, Bureau of 
- Land Management (BLM), reject- 
ing her. application OR~12944 un- 


der the Color of Title Act, Dec. 22, 
1928 (45 Stat. 1069), as amended, 
43 U.S.C. § 1068 et seg. (1970). Ap.” 7 

| pellant: filed her. application ‘on. 
June 27, 1974, for certain land land - 
west of the Deschutes River in sec. 
12, T. 6 S., R. 13 E.; W.M., Wasco 
County, Oregon.’ ‘The State Office 
rejected the application because ap 
pellant’s chain of title lacked a deed 
or . other written instrument - de: 
scribing land west of the Deschutes ; 
Lee River. 


“Appollant’s cha of title iene 
swith a patent issued in 1904 by the 


-- United States for land described as. 
| “Tots numbered three, four. an d | 
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five? in Masten: 19,  Masenordinia to aie _ 
‘Official Plat. of. the Survey.’ 23 The 


' “Official Plat of the Survey,” ap-. 
z proved in 1883, places these lots be- 
_ tween the east township boundary 
_ and the Deschutes River. As shown 
on that plat, lot 5 contains all the 
Jand in the S % SE ¥4 of sec. 12° 


and east of the river, amounting to 
30.96 acres. The land: in. the § Ye 


» SE yy which 3 is: west of the river is 


designated. lot 6. Lot 6 has" never 


a been patented. 


- There have been 1 numerous ene 


“veyances: of the patented parcel | 
since 1904. Warranty deeds for six _ 
conveyances during 1927-1943. all 


describe the conveyed land as lots 3, 
4.and_5. In 1946, appellant and her 
husband (now deceased) purchased — 


for $50 land described as: “Lot Five ~ 
* containing 80 acres more 


(5),* * 
or less. All mineral (perlite). rights 3 
retained on any. part. or parcel OES 
above land which lays on East side 
ofthe Deschutes River.” ss 

This case arose because the 1882 _ 
survey, on which the. 1883 official 


survey plat was based, erroneously - 


meandered the Deschutes River..as 
flowing through the approximate 


center of the S 14 SEl, of sec. 12. 


By lot 5, the river actually. curves 


~ and flows closer to the east, town-- 
ship boundary. A 1972-73 depend- 7: 


ent resurvey established new mean- 


~ ders of the river and subdivided the 


omitted lands in sec..12 which are. 
west of the river. The approved plat 


of this ‘subdivisional survey shows 
_ two lots in the S 1% SE 14 west of 


the river: : lot 7,in the SW MY, SE ¥4, 


and lot 8, ‘in the SEY,SEY, bound- 
ing the river. The Beaman oF a : 
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tented. Jot 5 1s aries Howl in. ihe 


SEYSEY but east of the river 


and is much smaller than shown on 
the 1883 survey plat. 


Appellant. has. applied for ie 


land, shown in the resurvey as with- 


in lot. 8, which is east of the 1883 
meander line of the Deschutes 


River, but actually west of the 


river. The State Office, in rejecting 


her application, stated that no con- 


veyance in appellant’s chain of title © 
described land west of the river. Ac- 
cording to the State Office, the term 


“lot 5” only describes land east of 
the river. 
Appellant somaiae igeneially thiit 


her chain of title gives color of title 
‘to the land west of the river because 

all of the public records show lot 5 
as including land on both sides of. 


the river with the exception of the 


_ erroneous 1883 survey plat. She also. 


_ contends that the meander line 
shown on the 1883 survey plat is the 
boundary of lot 5. This would in- 
clude land west of the river. 


[1] If appellant is contending al- 


ternatively that she has actual title 
to the land west of the river up to 
the meander line as shown on the 


_ erroneous 1883 survey plat, we must 


reject this argument. The general 
rule is that survey méanders of 
rivers are run for the purpose of de- 
fining the sinuosities of the banks of 


the Watercourse and to determine 
acreage, but they are not boundaries 
of the tract. The watercourse, not 


‘the meander line as. actually run on 
the land, is the boundary of federal 
nF conveyances. f.g., United States v. 

— Lane, 260 U.S. 662 (1923); Rail- 


road Company v. Schurmeir, T4 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


This was 7 
-resurvey. We Imow of no case 


ioe ae): 


“U.S. 972, 286-87 (1868). An excep- 
‘tion to this rule has been created 


where fraud or gross error is shown 


in the survey or where facts and cir- 


cumstances disclose an intention to 
limita grant or conveyance ' to the 
racaader line. In such situations, the 


meander line, not the watercourse, ~ 


1s considered to be. the boundary of 
the federal conveyance. H.g., Jeems 


Bayou Fishing & Hunting Club v. — 
United States, 260 U.S. 561 (1928) ; 


Lee Wilson & Co. v. United States, 
245. U.S. 24, 29 (1917); Ritter -v. 
Morton, 513 F. 2d 942, 947 (9th 


Cir.), cert. denied, Ritter v. Hleppe, 


493 U.S. 947: (1978) ; Utah Power | 
and Light Co., 6 IBLA 79, 86- 8, | 
79 I.D. 397, 400 (1972). - | 

The above cases applying hs 
exception to the “watercourse 


boundary rule, however, all refer 


to situations where there is omitted. 
land between the meander line on 
one side of the watercourse and the | 
watercourse. Thus, that rule would 
be applicable to the original lot 6 
which is shown on.the 1888 survey 
plat as being bounded on its east 
side by the river. The omitted lands 
between the meander line boundary — 
of lot 6. and the river may 
be surveyed as public lands. 
done by the 1978 


holding that the meander line of an 
erroneous survey may be considered 
the boundary of a lot shown as 
being on one side of the watercourse 


go’ as to include land on the other 
side of the watercouse. In other 


words, where there has been an er- 
ror in a survey ‘such as in this case, 
the general rule that the water- 
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course is Eine boundary. of lota shown 
as bounded by the watercourse on 


. the erroneous survey plat.is appli- 
cable to the side of the watercourse 
where there have not been omitted 


lands. However, the exception is ap- 
plicable to the lots on the other side 
of the watercourse where there are 


omitted lands. The public land sur- 
vey system. uses. fractional subdivi- | 
sions designated by individual lot 


numbers to describe land on. each 


side of a meandered river. It is basic 
in that. system that a given lot is 


only on one side of the meandered 

watercourse. 
SURVEYING INSTRUCTIONS, 
General Land. Office, pp. 74-75, 
Plate III (1902) ; MANUAL OF 
SURVEYING INSTRUCTIONS, 
US. Department of the Interior, 
pp. 83, 86 (1973). Therefore, con- 
veyance of a, lot described according 


to the official survey plat and shown 


on that plat as bounded by a river 


does not give actual title to land on 


the other side of the river. See Wil- 
liam F. Trachte, A~29260 (J une‘, 


1968). The land west of the river is — 
public land subject to a a. color of title 


apple ation. 


.[2] The crucial issue in ie case 


is whether the conveyances in appel- 
lant’s chain of title may be deemed 


to give color of title to land west of 


ties river within the meaning of the 


Color of Title Act. The BLM State | 


Office correctly stated in its decision 
the principle that a claim or color of 
title must be based on a document or 


documents, from a source other than 


the United States, which purport to 


convey title to the land applied for, 


‘See MANUAL OF 


the Board: 


279 


but. oni is not good title. Oloyd 
and Velma Mitchell, 22 TBLA 299, 

803 (1975) 5. William P. Surman, 
Mary Van Anderson. Surman, 18 — 
IBLA 141, 143 (1974). The mis- 
taken belief that the land applied 
for was included i in the description | 
set forth in the claimant’s deed is 
insufficient to establish a: claim or 
color title. Cloyd and Velma M itch- 
eld; supra at 302: William P. Sur- | 


man, Mary Van Anderson Surman, 


supra at 144; Marcus Rudnick and 
Marcia Rudnich, 8 IBLA 65 


(1972) 3 Storm Brothers, A-29023 
(Oct. 8, 1962). | 


[8]. We have indicated > why the - 


description in appellant's deeds 
cannot give actual title to the land. 
“Without more, those descriptions 
| also would not be considered as giv- 


ing color of title to the land where 


au ee fotence. would | be. made to the 
original United ‘States plat of sur- — 


vey showing lot 5 to be on one side — 
of the river. However, appellant. 
urges, in effect, that the descriptions 
in. the chain of title are not based 
upon the 1883 survey plat but on 


other plats, public records, title 
- company records and opinions re- 
flecting a different lot 5 which em- 
braces land on both sides of the _ 


river. She contends that evidence 


outside the deed should be consid- 


ered to ascertain the identity of the. 


‘Property described as lot 5. 


In support of this position, she 
submits the following documents to — 
(1) an affidavit of — 
Clarence N. Hunt, who pur-. 
chased lots.8, 4 and 5 in 1943 and 
sold lot 5 to appellant, stating that 
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- ee Aes lieved lot 5 was: Sigested® 
on both sides of the river and relied 


on other documents for such a be- 
lief; (2) a 1916 right-of-way and — 
track’ map of the Deschutes Rail- - 
road Company, corrected to Dec. 31, 
_ 1933, showing lot.5. on both sides Gf : 
the river; (3) an updated but post- ; 
1965 Wasco County assessor’s map ~ 
| showing lot 5 on both. sides of the 
- river; (4) a second assessor’s map, _ 
noted. “retraced June 5, 1975,” still 


showing lot 5 on both | ioe of the 
river; 


- go far to lend support to appellant’s 


contentions that she and her : prede- 
cessors considered the conveyances 
of lot 5 to. embrace land west.of the 
river as well. as east of the river be- . 
cause there was reliance on records - 
86 NLM. 494, 525 P.2d 854 (1974) ; 

a Redfearn. Vv: Kuhia, 50 Ha. 77, 431 : 
~P.2d 945 (1967) ; 38 Am. Jur. 2d Ad- 
werse Possession, $108 (1965); 23 
Am. Jr. 2d Deeds, § 222 (1965) 3.3 — 
Jones on Evidence, § 16.50 (6th ed. st 
1972) 


other than the 1883 survey plat. - 


“It is true, as appellant: ne 


; that to ascertain the exact location 


of property described in deeds, es- 
pecially where only lot numbers are 


given, it may be necessary to look 
to other records, such as survey or 


: other | plats. Thus , we have looked. . 
_ to the 1883 United States survey — 


_ plat’here to ascertain the true legal 
_ boundary of lot 5. The issue thus 
- becomes whether we can look to 


other evidence of plats, records, etc., 
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“(8) copies of the Wasco 
County. tax rolls from 1947 through | 
1964 indicating lot 5 consists of 
29.76 acres; and (6) an affidavit of | 
Pat McLoughlin, manager and gen- - 
eral partner of Wasco Title Oregon, 7 
Ltd., a title insurance: company, _ 
stating that for at least 50 years” 
mone of the Wasco County asses- 
sor’s office, “and other public rec- 
ords,” have shown lot 5 on both 
sides of the river. These documents — 
B dence and property law that extrin- 
sic evidence may be used to make. 
definite the description in a deed 
which contains a, latent, ambiguity, 
either to determine actual title or 


| [84 ED. | 


7 eatabliel a. oie of title to Jand . 


different from what the official . 


United. States: ‘survey would show 
as actual title. | 


Prior - departmental. | decisions 


ak held that. a description i in a 
“deed could not give color of title to _ 
land beyond the actual’ boundaries gh S| 


created by the United States survey 


-were not concerned with the type of © - 


evidence presented in this case. See, ; 


Jay Cloyd and Velma M itchell, 
supra; William P. “Surman, uM ary 
Van Anderson ‘Surman, SUpTAS 
M areus Rudnick and Marana Rud- 
nick, supra; Storm Brothers, , Supra. 


Those | cases, therefore, are not prec- 
edents precluding. a consideration 3 


~ of evidence which goes to an ‘under- 
‘standing of the descriptive. words 


used in a deed. Rather, they are.con- - 
cerned with an unsup ported mistak- 
en belief that a. description 


7 included the subject land. 


It is a general principle of evi- — 


color of title. Richardson v. Duggar, 


2). Where @ latent ambiguity — 
exists In the chain of title, such evi- ~ 
dence may be submitted with a.color | 


of title application to make definite 

the description by establishing Ss 
what the parties to a conveyance | 
meant by the language set forth in 3 


he MABLE My: FARLOWy 0 = 


| June %, 1977 | : | 
7 conveying ‘Gonna See mew of ihe Ae tect: nie 20° years 3 


“iad 


Hugh Manning, A-28383 © (Aug. 
In. the circumstances: 


18, 1960). 
heré. there is an ambiguity as to 


| whether the deeds of conveyance 

were intended. to convey only the. 

lots as shown on the 1883 United © 
- States survey plat or whether they 


were intended to convey the lots as 


shown on some other plats and 
records, We conclude that evidence 
to resolve. that. ambiguity | should be. 
‘considered to - determine whether 
the deeds were based upon such 


other plats and records. which 


 ‘ghould be read together with the 
deeds as creating a color of title to a 


land west of the river. 


[4] For a class 1 claim under the 


a Color of Title Act, a claimant must 


have held the land in “good faith” 
-- under color of title for 20 years and: 

have cultivated a- ‘portion of the 
“3 land or. have improvements on the 


“Jand. 43 U.S.C. § 1068 (1970); 48 


GFR 2540.0-5 (b). There is not good 7 


- faith within the meaning of the Act 


where the claimant knew at the time. 
he acquired the land that title was" 

‘in the United States. Day'v. Hickel, — 
481 F.2d 478, 476: (9th. Cir. 19738)... 


~ Good faith also requires that the 20- 


year period of possession cunder_ 
 elaim or color of title must be estab- — 
lished prior to the time the claim- 


ant learned of the defect in his pur- 
ported. title. Ris this necessitates 
counting years. during which the 
| olimanes predecessors. in: interest 
possessed the land, their. good. faith 


_ must also be established. Lester J. : 
— Hamel, 74 ID. 125, 129° (1967) ; 


Nora B. EK. Howerton, 41D. 429, 


434. (1964). a any. predecessor 1 


must be established after he divested ; : 
himself of the land. See Byran W. 


Johnson, 15 IBLA 19, 22 (1974). 
Appellant ~ and her husband 


learned of their defective. title in 
1961 during a lawsuit brought by 
their grantor to. cancel Ale 1946. 
deed. Also in. 1961, 
: husband applied ‘for’ a grazing 


appéllant’s | 


lease on the lands from the United 
States. Therefore, appellant’s. 20- 


year period of good faith possession _ 


must pre-date 1961 and must: in- | 


clude the conveyances of Mar. 25, . | 
1939 and J une 30, 1948. Those con- _ 
veyances were Go. the three lots: It 
was not until 1946 that lot 5 was 


severed from the entire. parcel. 
From the charts, plats and maps in 


the record it appears that the error 
in the placement of the river by the 
1883 survey did not so greatly affect 
the total acreage of the three lots, _ 
which were all on the east side of 
the river. In comparison, the change 


in’ the river’s location now shows | 


the area: shown on the 1883 platas 
lots 8 and 4 to be much larger, with 


ouly lot 5 suffering a loss of acreage. 
We mention this because much has 


been made of the acreage discrep- | 
ancy for lot 5 as shown in the con- 
-veyances. and ‘as. actually exists as 
bounded on the west by the river. 

The: question. of ‘good faith in the 
-grantors and grantees. in believing 


title included land west of the river 


will go to the conveyances _ of the 
three lots prior to 1946, as well as to 
the 1946 conveyance of lot 5. eo 
- [5] The obligation for proving a o 
valid color of title claim | iS upon i 
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the claimant. 43 US. C. $1068 
re (1970) ; ; see William F. Trachte, 
supra. Appellant has alleged facts 
which, if proved, may establish her 
color of title. We believe appellant 


should be afforded an. opportunity 
to substantiate her claim. further. | 


This can best be done at a hearing 


where testimony, as well as docu-- 


mentary evidence, niay be presented 
and explained and where BLM may 
present its own evidence, if it de- 
sires, and cross-examine appellant’s 

witnesses. Therefore, we order a 
fact-finding hearing to be held be- 
‘fore an Administrative Law Judge 
pursuant to 43 CFR 4.415. See Sun 
Studs, Inc., 27 TBLA 278, 294, 83 
ED, 518; 595-96 (1976). The 3 issues 
at the hearing’ may include all 
matters relevant to showing entitle- 
_ment under the Color of Title Act 


and include: whether there is suf- © 


ficient. color of title to land west: of 
the river from other records, plats, 
etc.,as well as the deeds, .as-we have 
, discussed: above; if so, what Jand; 
whether appellant and her pred: 
ecessors were in. good’ faith in 
claiming land west.of the river; and 
compliance with other. requirements 
of the Act. 

The ordering of the earings dee 


not prevent. BLM and-appellant _ 
from making any. stipulated. apree- 


ment. which, might obviate the: ne- 
cessity for a full hearing. In such 
an event, they may. make appropri- 
ate. motions for dismissal to the Ad- 
_ ministrative Law Judge assigned to 
hear. the case. for referral to. this 
Board. | . oa 
oe etane: oimeinnt: ie the au- 
thority delegated to the Board ‘of 
Land Appeals by 1 the daa 5 of 
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aa Thien 43 OFR 4.1, the de- 
cision appealed from is set aside and 
the case is referred to the Hearings 
Division for appropriate action. 


ee Joan B. ‘Tsromeson, 
7 Administr atine J udge. 


We CONCUR: 


Manrin. Rrrvo, 7 
Administrative J udge. . 


Anne Pornpexter aia 
Administrative J udge. 


“UNITED STATES 


PITTSBURGH PACIFIC. COMPANY 


30 TBLA 388 , ae 
“Decided ae 15, “1977 


Kopel’ from 80 much of. decision of 
Administrative Law Judge as dis- 


missed. contest ‘brought: ‘by Montana 


State Office, Bureau of Land Manage: 


ment, against 12-lode claims located 
within the Black Hills National Forest 
under mineral patent application MON ~ 
TANA 082380 G: D. ys 


- Set aside and. remanded. 


1! Mining Claims: Contests—Mining — 
Claims: Determination of: Validity— 
Mining Claims: Discovery: Gener- 
ally——Mining Claims: Patent—Rules 
of Practice: Appeals: Burden of Proof 
A mining claimant must prove a dis- 
covery under the prudent man test, in- 
cluding that the ‘mineral ean - be 
extracted, removed: and ‘marketed at. a 
profit.. te ete 3 


2.. Adtainistrative : 


Procedure: Sub- 
stantial Evidence—Evidence: Sufii- 
_ ciency-—-Mining - Claims: Contests— 


Mining Claims: Determination of Va- 
lidity—Mining Claims: Discovery: 
Generally—Mining aime Environ- 
ment 
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In a contest of a patent application for 
a lode mining claim, the Board of Land 


Appeals may remand the case for further 
hearing to complete the record regarding. 


the (1) availability and expense of 
necessary financing, land and water, (2) 
the expense of labor, and (3) the ex- 
pense of compliance with environmental 
proved laws. ) 


3. Environmental Policy Act—Min- 
ing Claims: Environment—National 
Environmental Policy Act of 1969: 


Environmental Statements — 


When parties are to offer ‘evidence as to : 


costs, to.a mining claimant, of measures 
required by statute or regulation to miti- 
cate environmental impact from ‘develop- 


ment of.a mine, it would be helpful for'a | 


Government contestant to assist an inter- 


vening state government and the claim- © 
how- 


ant in computation of such costs: 
ever, under 42 U.S:C. § 4832- (1970), an 
environmental impact statement .is ‘not 
required prior to the nondiscretionary 
_ federal action of issuance of. a mineral 
patent. 


APPEARANCES: ‘J ohin: C. ‘Banks and 


Jack E, Hanthorn, Esqs., U.S. Depart- 


- ment of Agriculture, Denver, Colorado, 
for appellant, United States; Horace R. 
Jackson, Esq., Lynn, J ackson, Shultz, 
Ireland and Lebrun, Rapid City, South 
Dakota, for appellee, Pittsburgh Pa- 


cific Company; Attorney General ‘Wil- 
liam J. Janklow and Assistant Attor- 


ney General Lawrence W. Kyte, Pierre, 
South Dakota, for amicus curiae State 


of South Dakota; Richard W.. Bliss, 
Esq., for amicus curiae American Min- 


ing pong 3 


OPINION. BY. ADMINISTRA- : 


TIVE JUDGE : GOSS: 


nreet OR BOARD OF LAND 


APPEALS. 


The United States aepeals: a. 
so much of a decision of Adminis-— 
trative Law Judge John R. Ramp- | 


STATES v. PITTSBURGH PACIFIC COMPANY 
une. io, 
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1977 ms 


ton, JY., as ae a cane pro- 
ceeding against a mineral patent 
application filed by appellee Pitts- 


burgh. Pacific Company for twelve 
-20-acre lode mining claims * located 
within the Black Hills National 
Forest, Lawrence County, South 
Dakota. The claims are contiguous 


and stretch In a northsouth direc- 
tion for somewhat over a. mile. 
Upon request of the For est Service, 


U.S. Department of Agriculture, 
the Bureau of Land Management 
filed a contest complaint. against 


appellee’s patent. application, con- 
tending there had been no discover "yy 
of valuable. mineral deposits and — 
asking that. the claims be held in- 
valid. By order, the Board granted 
petitions | of ‘State of South Da- 
kota ? and American: Mining’ Con- 
gress to file briefs. as amici curiae. — 
The United States contends gen- ~ 
erally that Pittsburgh’ has © not 
proved. the discdvery of valuable 


deposits, and supports its argument: 


with allegations of error in the geo- 
logical. and economic analysis per- 
formed. Additionally, the State of 


South Dakota: argnes, inter alia, 
that: adequate consideration has not 
been given to:-cost of compliance 
with environmental. aaalty statutes 


and regulations. 
Pittsburgh claims discévexy “ of 
some 160 million tons of relatively . 


_ low grade iron ore, ‘including spec- 
| ular hematite: : and a Pitts- 


1The claims involved on appeal are. ‘pitt 
Pac Nos. 1 through 9. and Spec. Nos.. 1 through . 
3.. Two other lode claims, Spec. Fraction and 
Magnetite Fraction, were declared void by the 
Administrative Law J udge, and no appeal Was 
taken as to those claims. 

2 Pittsburgh and South Dakota reply briefs 

were filed Sept. 2, 1975. 


| burgh intends to mine 96 million : 
operation | 
which includes the annual removal 
of 7,200,000 long tons of ore; the 
eruahine of the best 4, 900,000 ‘long . 
( relimoiney V:- 


tons under a- plan ‘ot ” 


tons; the cobbing 
separation) of that ore;. the reduc- 


_ tion roasting of the baa 2,800,000 . 
long tons until all of the iron is 
magnetized and more. 


ground and separated; grinding 


and magnetic separation, 


1,000,000 long tons of ore. The proc- 
ess of reduction roasting followed 


~ by fine grinding and magnetic sep- 
aration of iron: has not eek used. 

except on an experimental basis in . 
a laboratory or pilot project. Each 


year 10,000 rail cars of such pellets, 
containing 62.68 percent natural 


iron, would be loaded and shipped. 
unless. 
patents are issued, the necessary 
. financing: cannot be obtained.’ As- 


2 Pittsburgh states’ that 


suming a 20-year payout on in- 


vestment, and pellet prices as of 


_ Feb. 1975, 4 the proposed operation 


would involve well over 14 billion” 


dollars in gross revenue. 


- For reasons set forth hereafter, 
the decision of the Administrative | 
Law Judge must. Be, set / aside and 


3 Phe Board recognizes that many:very siz- 


burgh prepared its cost/profit analysis) to 
$28.381 in February, 1975, an increase of 79.4 


. percent, While the Board notes the rate of 
inflation, including | the high increase in cost” 
. of energy, ‘such new evidence is” discussed 


infra. i 
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readily 
_ deposits are “valuable” was. set 


| forth in Castle v. Womble, 19 ii D. 
455, 457 (1894): : 


‘[W]here minerals ae been found and 


with | 
-  gangue. rock washed away; and the - 
compression, into. hard. pellets, of | 


. | «184 I.D. 


ae case eer ‘The decision, be, 


however, is well reasoned, and 
except as modified herein, the find- 
ings and conclusions. are accepted. 

[1]. Pittsburgh is entitled to a 
patent for a particular claim if a 
“valuable mineral deposit” has - 
been discovered on that claim, 30 


U.S.C. 8§ 22, 29 (1970). The test 


for ‘determining whether or. ‘not 


the evidence is of such a character that 
a person of ordinary prudence would be 


justified in the further expenditure of 
his: labor and means, with a reasonable 
_ prospect of success, in developing a valu- 


able mine, the requirements of the 


statute have been met. , i. 
‘This test has been cited with ap- 


_proval by the Supreme Court. #.9.,_ 
Best v. Humboldt Placer Mining te 


Company, 871 U.S. 334, 335~36 
((1963).. To satisfy this. prudent _ 
man test, Pittsburgh must show 
marketability under United States. 


v. Ooleman, 390 U.S. 599, 600 | 


(1968), é.e., that “the Peal can | 
be extracted: removed, and mar- 


 keted at-a profit.” United States ae 
Kottinger, 14 TIBLA 10 (1978), 


~The Government concedes ad 
Pittsburgh is acting in. good faith 
in claiming the lands for the. pur- 


able mining ventures have been fully, operated ; pose of mining ore in paying quan-_ 


_ without patent: 

4 Pittsburgh alleges o on ‘appeal that the price - 
. of taconite pellets, at. 62.68. percent: natural ~ 

_ iron,*has increased at the lower lake ports from - 
$15.795 per gross ton in Oct: 1969 (when Pitts- - 


tities. The test, however, is objec-_ 
tive rather thant subjective. The 
United. States grants title to min- 


ing claims in the national interest. 


after finding there. is a reasonable 


prospect that a successful mine 
| will be e developed, | 
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19] “While. Pittsburgh. a. sub- 


: e mitted: considerable evidence which 
~ indicates that a discovery | has been | 
obtained, there remain factors. — 


‘some of which may be beyond the 
control of Pittsburgh — which 


could stand in the way of a . profit- 


able mining operation. After evalu- 


ating the evidence, we conclude © 
that substantial questions exist 

_ with respect to adequacy. and cost 
of water. supply, additional land, 


financing, labor costs, and expense 
- of compliance with environmental 
. protection laws. | 


. Water Supply 


‘No significant aap exists over 
the amount. of water needed for.the 


mining and. beneficiating process. 


It is agreed some 20,000 to 25,000 


gallons per minute f gpm). of water. 
will be used, with a recycle: rate of 


| approximately 95. percent, thus Tee: 
quiring 1,000 to 1,250 gpm of new 


water. during operation. As possible 


“ye sources,. Pittsburgh has cited Box 
. Elder Creek and nearby flooded 


abandoned mines, natural springs, 
and wells. It will be necessary for 


- Pittsburgh to construct ponds of 


pect of developing a.paying mine.’’ Casile 


substantial acreage and. depth for 


| water storage, to sppply w water dur- 
ing relatively dry spells, | 


-. The United States argues that 
_ Pittsburgh has failed to prove that 


sufficient water would be available 


at, the claims in South Dakota. Not- 


-ing problems of obtaining owner- 


ship of water from private sources 


and. permits for water from public 
- sources, the Government: character- 
izes ‘Pittsburgh as 3 “seem[ing]} to. 


243-118-778 


ee seated that, eas so. atic 
water around, it could secure enough 
for its use.” Further, the Govern- — 
ment argues that, even assuming ar- 


guendo the water is available, Pitts- F 
burgh has not adequately accounted — 
for water-related costs involving 
acquisition of the water, additional — 


land for storage and tailings reser- 
voirs, ‘construction of such reser- _ 


voirs, possible pipeline easements, ~ 
and’ pumping costs. 7 
States v. Osborne (Supp. on Fudi- 
_ cial Remand), 28 TBLA 18 (1976) ; - 


See United 


U nited States v. K osanke Sand O or- 


alge poration (On Reconsideration), 12 


IBLA 282, 308-09, 80 I.D. 588, 551 


(197 3). In Osboine at 35, the Board 
Indicated that a prudent man would | 
be assured that an element essential - 


to his mining operation was avail- - 
able, before he would make further 
expenditures: 


‘Since water. is sauenitats sna its lack — 
makes aggregate production “very cost- — 
ly,” it would seem that prudence would 
_ demand that the claimants satisfy them- _ 
‘Selves as to its availability in sufficient 
quantity before they “[w]ould be justi- : 
fied in the.further expenditure of their — 


labor and means, witha reasonable pros- | 


Vv. Womble, 19 LL.D. 455, 457 (1894) ; 
Chrisman ve Miller, 197 U.S. 318, 322 — 


| (1905) ; + Cameron v. ‘United States, 252. 


U.S. 450, 460 (1920) ; Best v. Humbotdt 
Placer Mining Co., 871. U.S. 384, 386 — 
(19638) ; United States v. Coleman, 390 


U.S. 599 (1968). Yet these claimants ap-. 
‘parently are content. to simply. presume 
_ the availability. of water on the claim in — 


the desert to the approximate volume of 


400 gallons per minute, No: evidence was | 


adduced to show how water. would be ‘ob: 
tained if none were found on the claim, OL. 


: what effect this might have had on their | 


DECISIONS OF THE 


286 


| ability to market aggregate at a profit 
prior to July 23, 1955. 


~ Referring © to cost urea pre-_ 
sented at the hearing, Pittsburgh : 
states that the “per ton production. 
| costing on plant construction would 
include (and does in most reported 
figures) cost of land and: water.” On 


- the question of availability of wa- 


ter, Pittsburgh has submitted on 


appeal. reports from professional 
ground water geologists who con- 
elude that the company’s:..stated 
need for 1,000 gpm, or 1,300 acre- 
feet of water-per year, can be met 


entirely | from the flow in Box Elder 


Creek, assuming that a 3-year water 
storage facility for approximately 
4,000-acre-feet is constructed to in- 
ie that water will be available. 
The reports: do. not ‘deal. explicitly 
with the question of how much of 


this ‘flow would be available. to 


‘Pittsburgh for appropriation,’ nor 
are es estimates of costs of trans- 
‘portation of water from the stream 
to the-plant. Such evidence may not 
‘be considered by. the Board except 
to determine whether the hearing 


should be reopened. United States 


v. McKenzie, — IBLA 38, 44 
(1975). _ 
‘The evidence salu at the hear- 


ing does not fully establish that 


. sufficient water is reasonably avail- 


able. Pittsburgh stated its volume 
of water requirement, noted several 


possible-sources for that much wa- 


ter, and argued that there would 


thus be sufficient water. There was, 


on no detailed showing that 


5In its response brief to the amicus brief of 
the State. of South. Dakota, the United States 
‘suggests that a permit must be obtained from 


the South Dakota Water Resources Commis-_ 


sion. 


‘DEPARTMENT, 


of the — 
[which] can’ ‘be acquired in the 


OF THE INTERIOR © 


| the rights could. be acquired, nor 


was there any specification of cost 
of such stpply, beyond the general _ 
statement of construction costs. On 


remand, the parties will have the 


opportunity to show more ‘clearly 
whether the requisite water supply 
can be obtained, and delivered | at a 
feasible cost. | 


Additional re | 
Pittsburgh will require approxi- 


| mately 600 to 900-acres of land out-— 


side the mining claims upon which 
to’ construct its. plants, tailings 
pond, and water storage reservoir 


(Tr. 899). A small portion of this 

land may be available to. appellants 
as millsites. 43 CFR Subpart 3864, 
The Government alleges that Pitts- 
burgh has not shown it will be able 
to obtain the necessary land. Pitts- 
burgh contends that there’ “is sub- 


stantial land in private ownership 
adjacent to and i in the near vicinity 
involved claims * * * 


normal’ course of business when the _ 
time comes.” Additionally, Pitts- 
burgh: notes that it is possible to 


_ purcliase lands in other areas and 
exchange them with the Forest 
Service for adjacent. land within 


Black Hills ‘National Forest. 

Pittsburgh presented oral: evi- | 
dence that sufficient Jands in 
private ownership exist near the 


claims. The Board takes official | 
notice of the: more current status _ 
ial ° for the areas surrounding | 


(1) MT Plat; T. 3 Ns R. 
5. H.; (2) MTP Suppl. See. 18;:21, 22, T. 3 
N., R. 5 E.: (3) MT Plat, T. 3N., RB. 4 O.: 

Black Hills Meridian, Lawrence County, South 


| 6 'The plats are: 


Dakota. The maps were current as of June 16, 


1976, and were supplied by the Montana State 
Office, Bureau of Land Management. - 


| ‘184 LD. 
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| the mining Gee 43 ‘CER. 4.24, 
- After studying these plats, a ques- 
tion remains as:to whether. Pitts- 


te _ burgh will be able to obtain the re- 
quired acreage of appropriate, loca- 
tion: without. obtaining. national 


forest, lands. While there may be 
private tracts which are geographi- 


cally and: economically feasible, 


this is not. clear from the record. 
. Apparently, the. only | - other 


feasible. land is. in the National 
Forest, : “managed by. the ‘Forest, 


- Service.: Since this contest was. 1m1- 
_ tiated: at the request of the: Forest 
Service, it is not clear whether the 
Service: would. be amenable. to the 
- necessary exchange... | 


would take steps to assure. that 
essential : land is available to the 


project. See ‘Osborne, supra. On 
remand, Pittsburgh | will have an 
opportunity | to. show that it can | 


acquire the requisite suitable acre- 


age forthe anticipated - construe- 


tion, in a feasible configuration and 


at a. price harmonious with a ‘profit- - 


able mining operation, 


Financing 


‘Pittsburgh estimated that as of 
some $08 000,000 


October . 1969, 
would. he required to. finance the 


_ project. The Government argues 


that. Pittsburgh | had shown no 
source. of . financing. 
states that “normally ‘financing is 
done or at least underwritten by the 
users-of the product, the steel mills 
and companies desiring to insure a 
source of supply.”” At the hearing, 


7 Brief for contestee, Jan. 17, 1973 at 92-93. 


. President, testified that: 


, [Olt the. nelle: projects that nye bean . 
initiated i in this. country there is probably, i 
| only. one that does not have. a steel com- 


Pittsburgh — 


987 


oJ phn D. Boentje, Pittsburgh's 


pany as a sole owner. or a ‘partnership 


of an iron ore company and’ a steel com- 


pany or‘a partnership -of . several steel - 
companies: eae with aD iron ore _ 
company.” ! | 


. He also i ata that he weal not 
on the basis of the projections maids 
for: this. operation, hesitate to ap+ 


proach the: steel companies to invite | 
their financial participation.® | 

- Fred DeVaney, an expert vines | 
brousht ; in by the Company, noted 
that “[m]uch of the money that has 


2 - gone into these taconite plants has 
A reasonably edie “man — 
and much has come from the steel 


come from insurance: ‘companies, 


companies that need: the pellets.” 29 — 
DeVaney also gave a step-by- step 


account of the process typically un- 


dertaken by an iron ore mining — 
company In securing financing fora . 


"project from the various steel com- — 
__ panies,1? but he explained further 


that: >; oe 
‘One of fhe first. ‘things’ or aleic you afi? 


: do. you have title to your land or do. you 


have options on it. And I mean, if you 


don't: have an option or title to it, they 


are not very much interested: in putting 
any money in tt until they know. where 


you are at. [Italics added.] So that is — 
why you carry things so far. until we get 
oe on it. 


The Department. of. course, is 
most anxious that it not patent the 
land only to have the project fail 


for lack of financing, The upwards 


8Tr,. 439. 

oT, 440, 

10 Ty, 709-10. . 
i1Tyr, 709-13. | : 
uTr. 711. | | ” ge 
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; of 08, 000, 000. in financing is is as es- 
3 sential to ‘appellant’s project. as 1S. 
the required water and land. If it: 
could be shown by further evidence 
- that a responsible financial source 
- would probably furnish’ the funds 


| needed, conditioned upon patents 


being issued by the United States, — 
this ‘would help to assuage Depart- ~ 
mental questions .as to the likelihood. 
_ of.full development of the deposit. _ 
-. The Board does not believe’ @ pru- — 
- dent.miner would continue making 
his own substantial investments un-— 


til he has a. reasonable expectation 
of success in developing a valuable 
mine and of the availability of ad- 


ditional funds, if necessary, at fea-_ 


_. sible interest cost. See Osborne, su- 


pra. On remand, the parties will 
- have the opportunity to present evi-_ 
_. dence as to potential availability of © 

: financing and other matters as dis- 


cusssed. herein. 
Labor Costs 


To ‘détermine the estimated cost. | 


of labor, the parties have -intro- 


7 - duced the cost experience of Pitts- ; 


burgh and comparable companies. 
-Pittsburgh’s case 7e labor costs 


was made out by Pavel Zima, an en-* 


_ gineer with the company, primarily 
~ by means of the: economics section 
of the Mineral Evaluation Report, 


_ Exhibit M-4* This report shows — 
_. operation-by-operation estimates of 
labor needs and costs, and labor ex- 

on pense is allocated to each —— 


438 The Board does not mean , to'indieate that 


.. ‘for mining ¢laims involving operations of sub- 
similar evidence of as 


- gtantially lesser scope, : 
financing would ordinarily be necessary. 

- - 14 See also the nearing: transeripe: at 7 1-7 2. 

TTT-19, 808. _ 
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os an Zima? Ss labor estimates at 
each step are merely stated, how- - 
“ever, and are not explained, destrib- - 

ing the operation involved and de- ~ 


tailing why the given number of 


men at a given wage cost is needed. : 


Government witness Dr. Alfred 


Petrick stated as his opinion that 


252 persons, rather than 177, as es- 


timated by Zima, would: be neces-_ 
sary for the total operation, and 


that the i increase in costs occasioned — 
by the 75 extra persons would then — 
be approximately $948,000 annu- 


ally.° A major factor in Petrick’s — 


analysis of Pittsburgh’s total labor — 


needs was a comparison of labor use . 
experience in several other: plants. | 
At p. 997 of the —s pore a 


he stated: 


Of course, we are sealing with different 


outputs and have to make. some allow- 
ances, but looking at seven or eight or 
- nine plants’ totals, and looking at the 


maintenance. force as a percentage of the 


_ total, I don’t feel that: I would be out of 


line adding this number of men to the — 


maintenance crew. at this operation. and 
the total is in the Same area so far as 


total employment of these other plants. 


| «Petrick did not specify the indi- 
.. vidual operations to which he be- 
lieved the members of the. increased 
labor: force would be allocated. 7 
, Neither . did he give a detailed 
breakdown of the comparison proc- 


ess he employed. im analyzing the 


relevance of the labor experience of - 


the seven to nine other plants. 


Though Pittsburgh did ‘cross-ex- 


amine Petrick on his labor esti- 


mates, it made no oe to offer 


15 ‘Ses the hearing transcript at 934, 946-49, | 7 
995-1000. 
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: : “additional evidence on ane question. 


The following evidence provides 
an additional basis for comparison 
with Pittsburgh’s anticipated labor 


4 costs: a 1962 news summary (Ex- 


~ hibit M-48) noting that: the Kirk- 
~ land Lake plant: in Canada would 


| produce 1 million tons per year 
(tpy) of 66 percent iron pellets 


from ore of an undisclosed concen- 
tration by employing 400 persons; a 


1963 brochure (Exhibit M-37) de- 
fer, -seribing the Groveland Mine in 
Michigan, where 180 employees pro- 


duced 1.25 million tpy of similar 
pellets out of ore averaging 33 per- 


cent: iron, and where ore of concen- 
tration less than 25 percent was not. 


processed; a 1964 memo (Exhibit 


M-39) from Pittsburgh’s President — 
_ re. Eveleth Taconite Company’s 
| plans. for a mine employing 350 to° 


* 875 persons to produce 1.63 million 


_— -tpy of similar pellets from ore of 


oe undisclosed concentration; a 1969 
brochure (Exhibit ‘M-36) and a 
1970 article 16 on the Jackson 


= County Tron Company i in Wiscon- 
sin, stating that 750,000-tpy of simi-. 


lar pellets were produced from. ore 
of a 22 to 28 percent ‘iron content 


7 through the efforts of 230 workers 
and managers ; an article (Exhibit | 
: M-44) projecting that a plant could’ 


-use.a reduction roasting process to 


_ produce: ata profit 1.2 million tpy 
|. Of 64 ‘percent, pellets from 40 per- 

cent. ore ata labor cost of $900,000 
per year; and a 2-page study at- © 


tached to Exhibit M44 forecasting 


> 2 labor se of f $1, 1247, 848 per year 


18 Attached to ‘Pittsburgh's response ae the. 
amicus brief of the American 1 Mining Congress. 


STATES v. PITTSBURGH PACIFIC COMPANY _ = 
June 45, a : 


| for a reduction roasting plant pro- | a 
‘ducing 2 million tpy of 64 percent 


pellets from 45 percent ore. Only — 


the latter two projected. operations Paes 
involve reduction roasting. — 
| regarding oa 
Pittsburgh’s estimate that it. willbe. 

able to produce 1 million tpy of 63. 
‘percent pellets out of ore averaging eae 
17 percent iron content, with a proc- 


Questions remain. 


essing’ cut-off at.12 percent concen- 
tration, while employing only. 17 


_persons. At‘ the Groveland Mine, _ . 
noted above, 25 percent greater pro- 
duction: than Pittsburgh contem- 


plates is achieved with approxi- — 


mately the same number of employ- - 


ees, but the ore bears. slightly more | 


than twice as much i iron,. and 3 nore: 

- duction roasting process is neces- 
sary. Because of the lower‘iron con- 
centration in its ore,. Pittsburgh ee 
_ may have greater. labor expensesin= 
volved in drilling, blasting, mining, 

| and transporting the larger vol- | 
umes of ore, putting it through at = 
least the primary stages of benefi- — 
elation, and disposing of waste 


material. In the Jackson County 
Iron Company example, we see 25 


- percent less output than Pittsburgh ca 
intends, but at a 30 percent higher — 


employment level. Assuming argu- | 
endo that the ore concentration is as 


low for the Kirkland Lake. and Eve- 


leth Taconite projects as it would be — : 


for Pittsburgh’s, we note that Kir = : 


land Lake uses 400 persons to pro- : 


duce the same tonnage per year as | 


Pittsburgh forecasts, and that Eve- — 
leth was expecting an output only 63 
percent higher than Pittsbur gh’s 
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“but at a utilization of 100 pe cent 


more employees. 


While the evidence: hieeceed 


above: would on its. face indicate 


that Pittsburgh’s labor expense esti- 
_ mates are too low, we do‘ not feel 


that. there is sufficient evidence in 


| - the record for us to determine the 
_ matter, Petrick only barely detailed _ 
in his testimony the evidence upon 


which he based his opinion that the 


— Jabor cost projection must be raised. 


— Wes recognize that there can be dif. 
ferences in mining and engineering 


factors between various mines ‘and. 
- plants producing the Same iron pel- 


lets, and that these differences can 


havea substantial influence on labor 
-Gosts, ¢.g., the relative softness of 

é the South Dakota ore compared — 

with the ore of the Mesabi Range | 
mines, 6r the possibility of higher 


_ percentage recovery of iron because 


of reduction’ roasting. Additional _ 


evidence is Needy to assess the 


accuracy of Pittsburgh’s. ee: ome 


_ pense projections, 


Cost of Compliance eh ne 


mental Quality — Statutes and 
Regulations 


At the hearing, environriéritel 
costs were considered only to a 
limited degree. In Pittsburgh’s tes- 

timony and in the economics sec- 


tion of Pittsburgh’s Exhibit M~4, it. 


was succinctly given that environ- 
mental protection costs were com- 
prehended by the anticipated gen- 


eral construction costs listed in the ~ 
report, plus 1 cent for miscellane- 


ous environmental control for each 


_ ton shipped. Construction was to be. 
— undertaken as a matter of course in — 
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[84 LD. : 


a manner. hich Sold assure _ . 
: vironmental quality maintenance. 


Neither did the government 


establish’ the environmental protec- — 


tion measures which would be re- | 
quired and the cost thereof. How- = 


ever, it is noted that considerable — 
| environmental legislation and regu- 


lations have been promulgated 
since the evidence herein | was first, 
formulated. | 

As amicus curiae, South Dakota 7 


has posed questions concerning wa-~ 
ter quality, air pollution, reclama- 


tion and other problems. The cost 
of compliance with governmental 
and other environmental require- 
ments are of course significant in | 


determining whether there has been 


a discovery.’ A osanke, supra at 12 
TBLA 298-99, 80 LD. 546-47. - 
AS stated, there would be a re- 


goal. of some 7.2 million tons of 
material per year, ultimately affect- 
ing an area of about 240 acres now 


within a national forest. In addi- 
tion, Pittsburgh would need to con- 
struct ponds and - buildings over 
some 600 to 900 acres on other lands 


in the area. Some 4.9 million tons 
will annually move. into the bene- 


ficiation process, and this may 
create the need for environmental 


controls as to dust and disposal of 


waste water and soil. All told, some. 
6.2 million tons of waste earth, will | 
have to be disposed of. ‘Though | 
Pittsburgh had proposed tousenat- — 
ural gas, the roasting of 2.3 million — 
tons per year could create air pol- 
lution problems. A railroad spur — 
will have to be constructed, pre- 
sumably through the National For- 
est. Adj acent to the claims are two 
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ne which South Dakota States 
it has’ classified. 
fisheries. “= 


The State is ee admitted | 


as a party to the contest, in order 
that. the State, together with the 
other -parties, may offer new evi- 
dence?” as to environmental re- 
quirements, the cost of compliance, 
and other pertinent factors. 


Environmental Impact Statement 


[8] The: State of South Dakota 
yer that an Environmental Im- 
pact Statement (EIS), 42 U.S.C. 
-§ 4332 (Supp. V, 1975), would 
serve a useful purpose in the De- 
partment’s deliberations. The prin- 
cipal State arguments aed be sum- 
marized : | 
i. The action of issuance P ‘patents is 
4a major federal action significantly af- 


fecting the human environment under 
§ 4332 in. part because Pittsburgh admits 


the essential. financing | of the project MF 


cannot be obtained unless. the patents 
are issued. | 


| 2, Preparation of a. ‘federal. iapaek. 
under — 
regardless of whether a patent is 


| sea ment is not. “impossible” 
§ 4332, 
required to issue. Rather, the. Act re- 
quires compliance to the fullest extent 


possible. 


ee One of {the EIS] purposes is to re-. 
quire the giving of attention to an envi- : 


ronmental problem regardless of whether 
the agency: has authority to do anything 
about it. The Scenic Rivers Association 


of Oklahoma v. Lynn, 520 F. 2d 240, B45 - 


(10th Cir. 1975), rev'd on other grounds, 
sub nom. Flint Ridge Development Com- 


pany v. Scenic. Rivers Association of 


Oklahoma, 426 U.S. 7176 (1976)... 

4. The BIS would be helpful in provid- 
ing information to the Secretary of the 
Interior for utilization in submitting his 


17 See infra. 


as cold water 


report for oneness andes 30 U. 9, 0. § 21a 
(1970), to other executive offices, to the 
Congress itself, to the State and to others 
generally. [See Natural Resources De- 
fense Council v. Morton, 458 | Bed 827, 
833 (D.C. Cir. 1972). 1 

o. The National Environmental Policy 


Act (NEPA) requires the Federal Gov- _ 


ernment to. make available its expertise 
to assist the States-in discharging their 
responsibiilty to determine potential ad- | 
verse impacts and to take necessary steps 
to mitigate. 42 U.S.0. § 4332 (2) (G) 


(Supp. V, 1975). 


6. The Administrative Law J udge must - 
consider the costs of compliance: with | 
state and federal environmental statutes 
and .regulations.. United States v. Ko- 
sanke Sand Corporation (On Reconsider- 


7 ation), supra. An EIS would permit en- 


vironmentally informed decision making, | 


_ by indicating comprehensively and in de-_ 


tail whatever adverse environmental im- 
pacts must be mitigated. It would provide © 
a basis for the parties to argue the costs - 
thereof. Under Kosanke, in fulfilling the 
requireménts of § 4332 “to the fullest ex- 
tent possible,” the Department should at 
the least prepare a statement within the 


scope of these environmental costs. | 


_ 7 NEPA mandates that any HIS will 
be prepared at the earliest ‘possible mo- 
ment in order to be of maximum asgsist- 
ance to all. See Greene County Planning 
Board v. Federat Power Commission, 455 
F.2d 412 (2d Cir. 1972); Harlem Valiey 


. Transportation Association v. Stafford, 


360. F. Supp. 1057. Saat N.Y. 1978). 


Whether there is a requirement 
for au environmental impact state- 
ment depends upon whether, with- 
in the intent of the statute, the non- — 
discretionary act of issuance of a 
mining claim patent is a major fed- 
eral action significantly: affecting 
the human environment. An EIS 
would encompass much more than. 
computation - of the direct environ- 
mental costs which are required to 
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be borne by Pittsburgh. While evi- 


dence as to such costs may be offered 
in connection with the hearing on 
remand, such evidence could be de- 


veloped without the preparation of 


an KIS. # osanke, supra. 


"Although Pittsburgh located its” 
claim and- performed exploration 


4 work before NEPA was enacted, no 


-mnining has commenced. It could be | 


- $4339, part (2) (C)(v) (Supp. V, 


1975); Arlington Coalition on- 
Transportation v. Volpe, 458 F.2d 


1828, 1881, 1383, 1835, 1837 (4th Cir. 


1972), cert. denied, 409 U.S. 1000 
(1972). If Pittsburgh were to com- 
mence its mining before patenting,. 


the Forest Service would probably 


| prepare a statement before approv- : 


ing a mining plan of such magni- 


tude within the National Forest..36._ 
CFR Part 252; Friends of the 
Earth, Inc. v. Butz, 406 F. Supp. 


742, TAT-48 (D. Mont. 1975), appeal 
doaheted. 9th Cir., No. 75-8477 (Oct. 


24,197 8). Forest: corms regulation — 


36 CFR 252. 4.(£) provides: 


a Upon completion of an environmental ; 
analysis i in connection with each proposed 
operating plan, the authorized officer will 


determine | whether an -environmental 


statement is required. Not every plan of 


operations, supplemental plan or modifi- 


eation will involve the preparation of an — 


environmental statement. Huvironmental 
impacts will vary substantially depending 
on whether the nature of operations - is 


prospecting, exploration, development, or 
processing, and on the scope of operations | 


(such as a size of operations, con[s | true- 

tion required, length. of operatious. and 
_.. equipment required), resulting i in varying 
_ degrees of disturbance to vegetative re- 


sources, soil, water, air, or wildlife, The 


Forest Service will prepare any environ- 
mental statements that may be required. 
: [Italics added. ] 

As to whether an i impact statement 
is required before prospecting in a 
national forest, the District Court. ~ 
in Friends of the Harth ruled: 
The defendants argue that an EIS is not | 
yet required, since the Forest Service’s | 
| argue d there has Hor: bee ie ae e- approval merely went to - defendant 
versible and irretrievable physical. 
commitment of resources. 42 U.S.C... 


[Johns Manville Sales . Corporation’ s] 


plan of ‘proposed prospecting operations. 7 
Defendants point to the 1872 mining law 

(30 0. S.C. §§ 22 et seg. .), and the. Organic 
Act of June 4, 1897 (16 'U.S.C. § 748), for. 
the proposition that defendant JMSC has 
a statutory right to go upon national - 
forest lands for the purposes of mineral 
| exploration, development and production. 
_ Regardless of. what right JMSC_ may 


have, the defendants still must. comply 


: witb eS. 


JMSC’s operations realistically involve 


only a small project which will not sig- 
‘nificautly affect the quality of human en- 
vironment. But, as JMSC indicates and as 
the Court completely agrees, if JMSC » 
—Jater desires to proceed with the mining 
operation, an environmental impact state- 
ment will be required before any mining | 


activity commences. 


‘South Dakota also. cites Cifford- 
Hill v. F.7'.C., 389 F. Supp. 167 
(D. D.C. 1974), for the proposition 
‘that an EIS is required with respect | 


to significant actions taken by pri- 


vate. persons where. federal. pene 


sion 18 is required. — 
In the event that Picabdigh 
should apply to the Forest Service 


for a discretionary exchange of 


lands in order to gain additional 


18 ‘The examples cited by the Court all in- 
volve discretionary Hosen actions. 


. acreage, as discussed supra, presum- ; 
ably an EIS would be required, Va- 


tional Forest Preservation Group v. 


— Butz, 485 X, od 408, eas (9th Cir. - 


1973). 


‘If it can be proved that Pitts. 


burgh has made a: ‘discovery on a 
particular claim, then, all else being 


_. regular, Interior would have no dis- 
cretion as.to whether patent should _ 
issue. Cameron v. United States, 252 
USS. 450: (1920) ; United States v.. 


O'Leary, 68 T.D. 341 (1956). In 
1973 United ‘States v. 


the Departmental position that EIS 
statements are not generally re- 
~ quired in connection with such non- 


= discretionary patenting of mining 
claims. The statute pertaining to 


impact statements was amended in 


1975, without pertinent change. 2 


U.S.C. § 4332 (Supp. V, 1975). 


. The tenth Circuit in its 197 b de: | 
. cision, Scenic Rivers Association of — 
Oklahoma, ‘supra, upheld a. 1974 

District Court decision that an im-— 
pact statement was necessary in an 


interstate commerce matter, despite 
the fact that a nondiscretionary fed- 


| eral action and private rights were 


involved. In 1976, on certiorari ‘sub 


nom. Flint Ridge, supra, the Solici-. 
tor General argued forcefully that. 
no statement was required in con- | 


nection with a. nondiscretionary, 
action: mee 


“Disclosure: Act. is. prerequisite only . to 


_ the sale or lease of lots in interstate com- 
merce (15 U.S.C. 1703 (a) (1)), and not to. 


the funding of developments, actions sig- 
nificantly affecting the environment can 


occur well before the developer is re- . 


UN ITED . STATES: VM. ‘PITTSBURGH PACIFIC. ‘COMPANY 
eas Tune. 15, 1977 


: Kosanke. 
Sand Corporation, supra, set out 
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quired to file his statement of récord = - 


property report, | . 
- We submit that, in light of ‘the fore-_ 


going, NEPA is inapplicable to the ef-. 
- fectiveness of developers’ 


OILSR under the Disclosure. Act. As Sen- ~ 
ator ‘Jackson, the. principal. sponsor of 
NEPA, stated on the Senate floor, — 
NEPA’s procedural requirements simply , 


direct “all agencies to assure consider- ~ 
_ation of the environmental impact of 


their actions in decisionmaking” (115 ~ 
Cong. Rec. 40416 (1969) ). Thus, Section | 
102 (2) (A) of NEPA. requires federal ag- 


-encies to utilize a systematic interdis- 
, ciplinary approach insuring integrated 


use of relevant science and design arts | 


in “planning and in. decisionmaking 


which may have an impact on man’s 
environment” (italics | added). Section 
102 (2) (B) directs such agencies to de- 


velop. methods and procedures to ensure 
‘that environmental values “may be given 


appropriate consideration AN » decision- 


making along with economic and techni- | 


cal considerations” (italics added). And 


~ Section 102(2) (C) requires federal agen- 


cies to include an environmental im- 
pact statement “in every recommendation 
or report on proposals for legislation and 


other major Federal. actions significantly _ 
‘affecting the > quality. of the. human | 


environment.” ; 
Hach of these requirements’ in ‘Section 7 
102 is aimed at federal agencies that have 
planning responsibilities or decisionmak- 
ing powers—agencies that can take ac- 


-eount of the environmental consequences: 


of their proposed actions and be guided 7 


accordingly. — 


Brief for Petitioner at 16-17, Flint eo 
| lidge, supra. —_ 


‘The Supreme Court eae] on. 


: . other. grounds and did not resolve - 
| Indeed, ‘because dongles. with the 


the issue herein concerned. ‘The 
Court stated at 426 U. Ss. 786: | 


- Wrst, [petitioners] claim, allowing ‘a: 
disclosure statement to become effective 

is not major federal action significantly 
affecting the quality of human environ-.— 


filings with — 
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ment within the meaning of NHPA. In 
petitioners’ view, NEPA is concerned 
only with introducing. environmental con- 
siderations into the decision making 
processes of agencies that. have the abil- 
ity to react to environmental consequen- 
ces ‘when. taking action, If the agency 
cannot 80 act, its action is not major” 
and does ‘not fall within the statutory 
language. Thus, petitioners urge, NEPA 
should not be read. to. impose a. duty on 
HUD to prepare an environmental im- 
‘pact statement. in this case since the 
| agency, by statute, has no power to take 


environmental consequences: into account - 


in deciding whether to allow a disclosure 
statement to. become effective. To this re- 
spondents counter, as did the Court of 
Appeals, that NEPA’s goals are not so 
narrow and that even if the agency tak- 
ing action i is itself powerless to protect the 
environment, ‘preparation and circulation 
of an impact ‘statement. serves the valu- 
able ‘function of bringing the environ- 
mental consequences of federal actions to 
the attention of those who are empowered 
to do something . about them—other. fed- 
eral agencies, Congress, state . agencies, 
or even private parties. 


Petitioner’s second argument i is that - 
even if HUD’s action in allowing, a dis- 


closure statement to become effective 
constitutes major federal action ‘signifi- 
cantly affecting the quality of the human 
environment within the meaning of 
NEPA, HUD is nonetheless exempt from 
the duty of preparing an environmental 
impact statement because compliance 
with that duty is not possible if HUD is 
also to comply with the Disclosure Act’s 
| requirement that statements of record 
become effective within 80 days of filing, 
unless incomplete or inaccurate on their 
face, In response to this claim, respond- 
ents contend | that the Secretary has an 


inherent power to suspend the effective | 


‘date of a statement of record past the 30- 
day deadline in order to prepare ‘an im- 
pact statement. Because we reject this 
argument of respondents and find that 
preparation of an impact statement ig 
inconsistent with the Secretary’ s manda- 
| tory duties under the Disclosure Act, we 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


‘left 


out in section 102. 


[sé LD. 


need sok resolve DOU MODERS rst conten- 
tion. bale ne 

‘The. Sine: Court cs ve 
undetermined whether a 
NEPA statement is required to be 
prepared by Government agencies 


in connection with nondiscretion- 


ary actions...If the J ustice Depart- 
ment . analysis. of the statute, as 





19 In Flint Riage, the ‘Court further stated 


at 426 U.S. 787: 


“NEP A’s instruction: that all federal agen-— 
cies comply with the impact statement require- 


- ment—and with all the other requirements of 


§ 102—‘to the fullest extent possible,’ 42 U.S.C. 
§ 4832, is neither accidental nor hyperbolic. 
Rather, the phrase ig a deliberate command 
that the duty NEPA imposes upon'-the agen- © 
cies to. consider environmental factors not be 
shunted aside in the bureaucratic shuffle. This 


-eornelusion emerges clearly from the statement 
of the: Senate and House conferees, who wrote 


the ‘fullest extent. oa language into 


NEPA: 


“The yp purpose of iehes new anes is 4p wiiatke 


it clear that each agency of the Federal Gov- 


ernment shalZ comply. with the’ directives set 
out in [§-102(2)] uniess the. existing law ap- 
plicable to such agency’s operations expressly 
prohibits or makes full compliance ‘with one 


of the directives impossible * * *. Thus, it is 
the intent of the conferees that the provision 
‘to the fullest extent possible’. shall not be 


used by any Federal agency as.a means of 
avoiding compliance with the directives set 
Rather, the. language in 
section 102. is intended to assure that all agen- 
cies of the Federal Government shall comply 
with the directive set out in said section ‘to — 
the fullest extent possible’ under their statu- 
tory authorizations and that no agency shall’ 
utilize an excessively narrow construction of 
its existing statutory authorizations. to avoid 
compliance.’ 115 Cong. Ree. 39703 (1969): 
{House conferees). (italics. added)..- 
See id., at 40418 (Senate conferees). “See also 
40 CHR 1500.4(a). (1975). 

“Section 102 recognizes, however, that eee 
a clear and unavoidable conflict in statutory 
authority exists, NEPA must give way. As we 
noted in United States v. SCRAP, 412 U.S. 669, 
694 (19 73), ‘NEPA was not intended to repeal 
by implication any other statute.’ And so the 
question we must resolve is whether, assuming 
an environmental. impact statement would 
otherwise ‘De- required in this case, ‘requiring 
the Secretary to prepare such 2 statement 
would create an irreconcilable | and funda- 


“mental conflict with her. duties. under the. 
Disclosure Act.” — 


=) 


quoted. supra, were to) te changed, 


it would have a far. reaching effect. 


throughout the Federal Govern- 


—.. ment. With respect to the nondis- 
issuance of patents, | 
therefore, the Department is con-- 


_cretionary 


_ strained to follow the Justice inter- 


pretation,” which. interpretation is 


in. accord with United States v. 


- Kosanke Sand Corporation, Supra. 
. Further, because the Forest Serv- 


ice has management responsibility 
. for the national forest lands herein 


_ concerned, it would appear. that the 
Forest. Service would be the appro- 


priate agency to prepare any state- 


ment.2+:No authority has been cited. 


' under which the Department: could 


_ order a full EIS to be’ prepared by - 
the Forest Service, where the state- 


ment is not required by law. 
- The Board recognizes, however, 


that a project which would take 240. 


to 1 140 acres: froma national for- 


est, mine over'7 million long tons of | 
ore. annually, and each year ship. 


10,000 railroad cars of finished pel- 
~ lets, is not a typical group of min- 


ing Claims. The State has requested | 


assistance in computation of the cost 
to. Pittsburgh of measures to be re- 
quired. to alleviate the environ- 
mental impact of the project. Tt 
would be helpful for the Forest, 


Service, as contestant, to’ assist the » 
State and appellant i in the computa- : 


20 ‘See Horcaon v. Vose,. 18 v. S.. (8 aay: ie 


181 (1850). 

2186 CFR 252. 4(f) ; ; 40 CFR 1500. T(b)e For 
an oil and. gas lease.in a national: forest, where 
the Government retains ownership. of. the 


- . property and. Interior: supervises the lease, 


the Board has. ruled that. Interior is the lead. 


agency for preparation of the statement. W. 7. _ 


; sears 18 IBLA 34, 35-86 ates 


UNITED STATES Vv. PITTSBURGH - PACIFIC COMPANY. 
June 15, 


FP. Denison, 76 ID. 
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tion of ie ee of: environ- | 


mental costs at issue in the « contest.” 22 


New Evidence | 
Any formal request to eoneides 
new evidence as to ore values, en- 
ergy availability and costs, environ~ 
mental matters, or other items of ex- 


‘pense should. be: presented. to:-the 
_ Administrative Law J udge for his | 
tuling, prior to. ‘the’ rehearing; | In 


connection with the stipulation. at 
Tr.-865 and the problems: discussed 
in United States v..E state of Alvis | 
9385 ‘251-54 
(1969). | | 
On remand,2 =< the: ACreiniseeatie 
Law Judge will have discretion to 
entertain any other issues which he - 
deems proper, in order to formulate | 


the required | findings and conclu-. 


slons.: : | 
Therefore, ree ‘a the. au- 
thority delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4. 1, the deci- ran 


sion, appealed from is set pede and 


- the matter is remanded. 


o@d osepn W. Goas,. 
Administrative dae ts 


WE CONCUR: 


ANNE PornvExtER Lewis, 
Administrative Judge. 


Marrin Rirvo, 


Administrative J rudige. 
2 See 42 U.S.C. § 4832, part (2) and (G) 


a (Supp. Vv; 1975) ; Forest Service and Bureau 
_of Land. Management Memorandum of Under- 


standing, part A, 11 (April 4, 1957) ; 43 CFR. 


4.452-4 and 4.459-5. Cf. 36 CEFR 252. 4(f), 


supra - 

. Other. points of law. and fact. have been 
argued on appeal, but because of the decision. 
to remand, such matters need not ‘he. discussed 
at this tinge... eS 2 
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Decided June 23, 1907 a 
ee No. 150014209320, Bureau 


of Indian Affairs, 


- ‘Motion to Dismiss Denied. 


1, Contracts: Construction afin Oper- "(dled by the Gurety on Aue.-4( 1676: Clause 


ation: Changes and Extras—Con- 
tracts: Construction and Operation: 


Notice—Rules of Practice: Appeals: 


Dismissal—Rules of. Fractiog : 


ie 
peals: Motions | | 


The Governments motion to aienies an 
appeal because of the failure of the con- 


tractor to give the 20-day written notice 


required by. the Changes clause is denied, |. 
- Where the Board finds. that there was | 
- timely notice with respect to some of the 


costs on which the claim is’ based and | 
basis of claim for additional costs exists. : 


_. Therefore, the contractor's claim is ae 


that the hearing to be held may show 
that some or all of the remaining costs 
fall within other | recognized. exceptions 


- to the strict application of the 20- “day 


cost-limitation pr ovision, 


APPEARANCES: Mr. 


the appellant; Mr. Fritz L. Goreham, 
_ Department Counsel, Phoenix, cia . 
: for the Government. 


OPINION BY CHIEF 


iM cGRAW 


oY Nv TERI OR BOARD OF | 
| OONTRACT APPEALS | 


1'The appeal is being ppesenuted be. the ap-- 


pellant as ‘the completing surety. Following 
_- default under the Contract.awarded to Fred BH. 
- Divers, Jr., d/b/a Divers Painting, the surety 


engaged George Ardizzone, d/b/a Three Guys. — 


. Painting to complete the contract work. See dated Nov. 11, 1976. 


oF THE ‘DEPARTMENT OF THE INTERIOR 


William Be 
Haug, Attorney at Law, Jennings, — 
Strouss & Salmon, Phoenix, Ariz., for 


[84 LD, 


give aaitten nonce és the leony c 


ment of the claim within 20 days — 
of the incurrence of the costs on 
which the claim i is based as required 


by Clause 38, oes ilk 2. of ‘the. | 

contract. . a 
In the. decision 4 from wh the 

instant appeal was taken, the con-- 


cores officer found-as follows: 


4. Written notice of a claim was first _ 


No. 3 of the General Provisions provides 


that no claim for any change shall be al- x 
lowed for any costs incurred more than 


20 days before the contractor gives writ-— 


ten notice; thus the date from. which 
costs may. be computed is July 15, 1976. — 

“The last reported day that contract work 
was performed was June 14, 1976. Ac 


cordingly, no allowable costs-were incur- © 
red. by the contractor. subsequent to July - 
15, 1976. | 

5, From the above, iT find that 1 no pr oper 


by denied. | 
The Changes clause to atic the | 


contracting officer refers and. on 


which he relied for denial. of ae 


“claim reads. as follows: 


8. CHANGES aor | Ps 
(a) The Contracting Officer may, sit. , 


any time, without notice to the sureties, a 
‘by written order designated or indicated _ 
| - to bea change order, make any change 
in the work within the general scope of 


ADMINISTRATIVE JUDGE : 


the contract, including but not limited to 


changes: 


a Completion ‘Agreement dated Sept. 30, “1975, 
_ between the Surety 
: | | _. Ardizzone and the Take-Over Agreement dated 
“Pha Government: has move d° to Oct. 17, 1975, between the Surety’ and the 
dismiss the instant appeal on the - 
| ground that the contractor failed to. 


Company. and George 


Government (Appeal File, Items 4 and 5). All 
references to items are to those contained in 


~ the. Appeal File. © Pe 
2 General Provisions, Standard Form 23- A _ 


(October 1969 Edition). 


3'The contract called for the: repairing nud ae 


painting of the spillway. and main canal gates: 


_at Headgate Rock Dam, Colorado River Agency 
-in Yuma County, Parker, Arizona, 


4Item 18, Findings of. Fact. and Decision a 
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(i). In ‘the specifications Gnduding : 


| drawings and designs) ; 
(ii) In the method ¢ or: manner of per- 
| ‘formance of the Work 5. 
(iti) Ino the. Government-furnished- i. 
cilities, equipment, materials, orice 


 orsite;or | 


(iv) Directing acteleiation i in ‘the per- 


- formance of the work.. | . 
 (b) Any other written. order or an oral 
order (which | terins as used in this. par. 
. “(b)- shall include direction, instruction, ' 
_ interpretation, or determination) from 
the Contracting ‘Officer, which causes any. 
. such: change, shall be treated as a change 
order under this clause, provided that the — 
Contractor gives the Contracting Officer _ 
written. notice stating the date, circum- Ment having imposed a ‘safety re- 
stances, and source of the order-and that 


| the Contractor Tegards’ the order - as 
a change order. a Re | 
(e) Except. as. herein provided, 1 no or- 
der, ‘statement, Or. ‘eonduct of the Con- 
‘tracting Officer . shall be treated as. a 


: change under this clause. or entitle the. 
: Contractor to an pauitable: aajuntment 


hereunder. 


(d) If any change amides this clause’. 


. causes an increase or decrease in. the 
Contractor’ s cost of, or the time required 


 for,. the performance of any ‘part of the 
work under this contract, whether or not. 
~ changed by any order, an equitable ad-. 
: justment shall be made and the contract 
P modified in writing accordingly: Pro-. : 
| vided, however, That except for claims. 


based on defective specifications, no claim 


_ for any change under (b) above shall be — 
a allowed for any costs incurred more than et 


specifications. 


(ee) If the Contractor intends is assert 
a claim for an equitable adjustment un- 


7 ‘der this clause, he must, within 30 days 
after. receipt of a written change onder 
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caer (a) sie or the: ‘furnishing of a 
written notice under (b) above; subinit 
_ to the Contracting Officer a written state-. 
- . ment setting forth the general nature and 
monetary. extent of such claim, unless 
- this period is extended by the Govern- a 
ment. The. statement of claim. hereunder 4 
may be included in the notice under oP uo 3 
~ above. ; 


-(f) No claim ny the Contractor for an 


| equitable adjustment hereunder shall be | : 
allowed if asserted after final payment 


under this contract. 


The claim denied by the contract- : 


ing officer i is, according to the ap- ; 


pellant, the result of the Govern- 


quirement nowhere to be found in 


the contract documents. The Com- a 


plaint states at. p- gone | | 
[T]he United States of ce act- Bs 


ing through its authorized employees, un-» oo 


reasonably interfered with Contractor’s © 


method of performing the work in re- 
3 quiring two of Contractor’s employees to 


be on the jobsite whenever one em-_ 
ployee was working on the spillway. gates 7 
below the deck. There is nothing in the 


‘contract documents; plans, specifications - 


or the United States Department of the 


Interior, Bureau of Reclamation’s Safety 


and. Health Regulations for Construc- 
tion ® that requires the method of per- _ 





| ‘S'The. Government. vigorously’. denies that 
the absence from. the. contract and other. con-. . 
tractual. documents of. any specific safety re- 


quirement covering the point in issue is dis- 
. Positive of the question. presented, stating :. 
«4 * * While neither the contract nor the 
~ 20 days before the Contractor gives writ- ~ 


‘ten notice as therein required: And pro-- 
_ vided further, That in the case of defec- — 
| tive specifications for which the Govern- 3 

. ment is responsible, the equitable: adjust- 
ment shall include any increased cost rea- | 
_ sonably incurred by the Contractor i in at-.. | 
tempting to comply with ‘such defective 


Bureau’s ‘Safety and Health Regulations for 
Construction’ 


puted that an employer is required under see. 
5(a) (1) of OSHA Act (29 U.S.C. § 654(a) 


-(1)). to furnish a place of employment free - 
from recognized hazards. In the case of Ne- 
tional Realty and Construction Co. Vv. Secre- 


tary of Labor, 489 F. 24 1257 (1973), it was . 
held that Congress, in passing such a general’ 


_ obligation, intended to impose on employers. 


an achievable duty. In other words, the meas- 
ures had to.be both: feasible and have utility. 


That situation couldn’t be more: applicable in. 


the present case, * * ** (Government’s Reply 


to Appellant’s. Response to Motion to oismiss; 
PP. 4, ey | 


specifically . address the job. - 
.. Situation. presented here, it cannot be dis- — 
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formance denianded by the United States | 


of America. 


In support of its opposition to 
the Government’s motion to dis- 
miss, the appellant has submitted 
an affidavit from Mr. George Ard- 
izzone who had completed the con- 


tract work for the appellant surety © 
company under the trade name of © 


“Three Guys Painting” (n. 1, 
supra). In the affidavit Mr. Ardiz- 
gone states: (i) that it. was. not 
until after work commenced that he 


was advised by the’ ‘project inspec- | 


tors, as well as the project super- 
intendent, that the contract docu- 
ments and, more particularly, the 


Safety and Health Regulations for 


Construction did not permit him to 


allow one'employee to be working 


below the deck without another em- 
ployee being present to watch him; 
(ii). that while he obj ected to the 
requirement as not: being necessary 
for safety purposes, he did not 


question the representations . made. 


to him. that. having two-men on the 
project: was a requirement of the 
contract; (iii) that after. perform- 


--ance of ee work. concluded he had — 
occasion to review the more.than~ 
400 pages involved in the Safety 
and Health Regulations. for Con- 


struction but was unable to locate 
any such requirement; (iv). that the 


Government ‘representatives were | 


requested to but failed to show him 
a provision in the contract setting 
forth the requirement. and. (v) 
that it. was not, until after he com- 
pleted... the | contract. -work.- and 


shortly. before the. appellant. filed 


the claim encompassed by the in- 


stant, appeal pee he beceme: aware. | 


DEPARTMENT: OF THER INTERIOR - 


be i.D.. 


that the safety requirement im- 


posed by the Government was not 


set forth in the contract documents 
. and therefore constituted a change.® 


‘Commenting upon the notice pro- 
visions of the Changes clause in- 
cluded in construction. contracts. 
since 1968, the Government states : 7 | 


OF The “Changes” clause cused in 
construction contracts is discretionary. in 


. allowing a contracting officer to receive 


and consider any constructive change 


claim the contractor may assert prior.to _ 
final payment. However, that same.clause — 
_ is mandatory in ‘the: prohibiting. of any 


costs incurred: more than 20 days: prior 
to notification to: the Government of the 
construction: [sic] change. It cannot be 
waived. [J *** Spade Pa 


_ The appellant does. not. contest 
the contracting officer’s finding that 


. all of the costs:on which the claim | 
is based were: incurred more than 20 


da ys before the contractor gave 
written notice to the contracting of- 


- ficer as called for by the “Changes” | 
clause ciples above. The. notice of — 





8 Although tite Government filed a. paceument 


in. response after the affidavit was received 


‘(n. 5, supra), it did not’ undertake to contest 
Mr. Ardizzone’s assertions (i) that the proj-_ 
ect inspectors, as well as the. project. superin- 
tendent, had represented to him that the pro-: | 
hibition ‘against having one employee working. 
below the’ deck unless another employee. was 


present to watch him was contained in the . 
: contract documents and, more particularly, in. 


the Bureau of Reclamation’s ‘Saféty and 
Health: Regulations for Construction and (ii) — 


| ‘that following the completion of contract. per- 


formance the. Government representatives 


concerned. were requested to but falled to 


show: Mr. Ardizzone any: ‘provision in the con- 


_ tractual: documents ‘setting, forth’ the :Feguire- 
_ ment. 


7 Answer and “Motion to Dismiss, D. 2 
“8 Citing, inter alia,’ Baltimore Contractors, 


‘Inc., GSBCA Nos. 8489, 3490 (Feb.:15,:1973), 


78-1 BCA par. 9928, and Preferred Contrac- 
tors, Ine., ASBCA. Nos. (15569, ASOD. iat 


‘19, pela Tat BCA par. 9283, 


am, ‘ wl. ag 3 
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appeal : characterizes the contract- 
ing officer’s decision as erroneous, 
however, because that officer had 
failed to find that the Government 
had been prejudiced by the delayed 
submission, In response to the mo- 
tion to dismiss the appellant asks us 
to consider the case of JOA South- 
east, Ine., AGBCA No. 331 (Mar. 


2, 1973), 73-1. BCA par. 9969.29 


Later, referring to a position taken 
by the Department counsel in these 
proceedings,” the appellant asserts 
that the Government’s Reply. mis- 
states the facts, after’ which” it 
observes : rit | 

The Government's initial position is 


based upon the twenty (20) day notice 
provision. The Contracting Officer did 


not seek to respond to the merits of Pe- | 


titioner’s claim for fear that the twenty 
(20) day. provision would be waived. It 
is the position of the Petitioner. at this 
time that the Government’s Reply waived 
the twenty ™ (20) day notice provision. 
The record should disclose that’ the 


Government. did not permit Ardizzone to 





° Item 20; pp. et Pes Neth Goutectax Of- 
ficer failed to find that the Government had 
been prejudiced by the late submission - of 
the claim and, in fact, the evidence submitted 
to the Contracting Officer and in the Contract- 
ing Officer's possession . discloses. that. there 
was no prejudice to the ‘Government by rea- 
son. of the late. submission ‘and that:the :Gov- 
ernment was aware ‘at ‘all times of its inter- 
ference with the Contractor’ | perma of 
the contract.’’). 

1058. Oe “Where ahes Board ‘held that ‘the 
notice provision of the ‘Changes. ‘Clause’ was 
not applicable when the,Government gave no 
notice to the contractor of the change, When- 
ever the Government directs thé contactor 


to do something that constitutes a change un-— 


der the contract, the Government ig - under a 
‘duty to give notice of the change to the con- 
tractor.” 
p. 2) 7° 
=u The ‘Department eounsel’ had stated; 

“* * * Paced with reality. of the strict com- 
pliance requirement. hee the’: 20- day, proven 
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; ernment’s 


(Response ‘to sedpeeeel to Dismiss, 
> Motion to. Dismiss, pp. 1, .2). 
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paint et the same time the sandblasting 
operation was going on. The Government 


contends that the extra help did, in fact, 


work as pot-tenders. This is totally. er- 
roneous. The only time pot-tenders were 
required was during the sandblasting op- 


eration. Petitioner’ g claim Telates to. the 


painting operation where it was not nec- 


7 essary to have anyone assisting | the 


sprayer below. These facts, however, can 
be more appropriately brought out by a 


hearing on the merits of Petitioner’s 


elaim. ["] _— 


The record before us discloses 


that at the Pre-construction Con- 


ference on Oct. 21, 1975, the Bu- 
reau of Reclamation’s safety policy 


counsel ig now trying to say that there was a 
notice requirement of a change, namely the 
requirement of having a man topside when 
somebody was working below. He asserts that 
the contractor was led to belleve that the-con- 
tract required such deployment of personnel 
‘and thus was not in a position to give notice 
to:the government of a claim. * * * It would 
be impractical for the contractor .to. attempt 
a one-man operation. Somebody. had to be on 
topside to operate the compressor and. the 
sand. pot, or to do other. duties - ‘necessary to 
keep the sandblaster or painter. functional. In 
fact, the contractor’s, Safety Program which 
was submitted Oct. 31, 1975, refers to having - 
a.pot-tender on the job and. having. control of 
the sandblasting system.. The program was 
approved and it certainly would not have been 
had there been any indication of a one-man 
operation being intended. At the Pre-construe- 
tion Conference the contractor .stated an. in- 
tent to have three men plus himself on the job. 
The. contractor. attempted to change his work- 
force from that stated in the conference. and 
implied in his safety. program. To say the . 
Government initiated or. directed a change ig 
without foundation. In fact, an examination. 
of the payrolis shows that the so- -called. ‘extra’. 


. help wasn't that at. all. They are. ‘listed as, 


and. did in fact. work as, pot- -tenders and were 
necessary to the functional operation of ‘the. 
system employed by the contractor. They. were 
performing productive work and were’ ‘not just | 
standbys. costing. the contractor money” (Goy- 
‘Reply to Appellant's. Response ‘to. 


12 Petitioner’ Ss. Response . to. ‘Government's 
Reply to: Petitioner’s: Response. to. Hotien. to : 
Dismiss, Pp. 1 1, 2. 
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was discussed ; 18 that Mr. eee 7 


zone referred to an anticipated 


work force of three men other than — 


himself; * that. in the safety. pro- 


gram submitted by the contractor 
under date of Nov. 3, 1975, refer- 


ence is made to the employment of 


a pot tender;1® that at-the Joint — 


Safety Policy Meeting on Dec. 19, 


1975, a. representative of the Bu- _ 
reau of Reclamation stated “two. 
contractor employees shall be on 
_ the job site whenever an employee 
is working below deck;” ** and that 
the contractor advised the Govern- 
ment of his intention to file a claim — 


at least as.early as Apr. 24, 1976. In 


the Field Inspector’s Daily Report 


for that date,’ the Hollen: re- 
marks appear: : 


 13.tem .6, Report of Meéting, ped rca * a 
Mr. Larry Thomas commented upon the im- inet 
_ portance of safety and gave a brief description 


of the development of the Bureau of Reclama- 


 tion’s safety policy. He explained that Ree: . 
’ Jamation enforced Part 1926 of OSHA, Safety | 
and Health Regulations for Construction, as | 


well as a’ Bureau of Reclamation supplement 


thereto which amplified areas which we believe - 
OSHA had treated inadequately. Copies of the 


Bureau. of Reclamation’s Safety and Health 
Regulations . for Construction | were furnished 
to. Mr, Ardizzone.”’).  — 

4 "“Mr. Borge emphasized that this tere 
was under the Arizona Plan and Mr. Ardizzone 
advised that ‘he was familiar with the work- 
_ ings of. Hometown Plans having: ‘performed 
work under the San Diego Plan. ‘He also ex- 
plained that he would have a ‘work force of 
about: three men other than himself, one. of 
whom was an American, Indian. This would 
probably put him in compliance with the Ari- 
‘zona Plan * * * ” (Note 18, supra, p. 4). 

_ Item 7, letter dated Nov. 3, 1975, pp. 1, 2 
(“Regarding the above-mentioned project, it 
is the intention of Three Guys Painting to 


comply. with all safety rules and regulations | — 


while performing on this project * * * ‘Sand- 
blasting Equipment as Remote Controls which 
Allow Workmen Sandblasting to Shut Down 


. the ‘System, ‘A pot-tender will also have con- | 


trol of the complete system.”).° 
Item 9, Minutes of J oint Safety Poliey 
_ Meeting, p. 2. 


17 Ttem 23, Field Inspector's Dally 1 Report, 


Sat. ere 24, ces 


DEPARTMENT OF THE INTERIOR 
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- CONTRACTOR WILL FILE CLAIM, 


IN REGARDS TO THE SAFETY RE- 


QUIREMENT, OF, WHEN ONE (1) 
MAN I8 BELOW THE. ‘BRIDGE, ONE 
(1). MAN, WILL REMAIN ON: DEOK, 
AS SAFETY TENDER. A 3 

CLAIM WILL CITE, “HXCESSIVE | 
LABOR COST, DUE TO. ADDITIONAL 
MAN ON. SITE,” ALSO “NOT cov- 


ERED IN SPECIFICATIONS, WHEN 2 


BID. 1 
ne "Discussion 


in 1967, the principal equitable 
adjustment provisions. in Govern- 
ment construction contracts utiliz- 
ing Standard Form 23-A were re- 
vised,78 The radical revisions, how- 


ever, were in the “Changes” 19 


clause which for the first time in- | 


eluded provisions covering’ con- — 
fa. structive changes and which pro- 
vided that except. for claims based 


on defective specifications no claim’ _ 
involving a constructive change 
should be allowed for any costs in- 
curred more than 20 days *° before 
the contractor gave the contracting 


officer written notice thereof. The . 
mandatory nature of the 20-day no- 
tice requirement was not only re-— 

- flected in the language of the clause 
itself but was underscored by the _ | 
fact that accompanying the revised 


clause and published at the same 
time was an Appendix j in which it. . 
was stated: “* * * The 20-day lim-_ 


- itation 1s not ‘waiverable, and costs. 





18 39 FR 16, 268-16, 270 (November 28, 1967): 
19 FPR. 1-7, 602-8. 
204 comparable 20-day cost limitation pro- 


vision is included in the Suspension of Work 


Clause presently included in Government Con- 
struction Contracts (Standard Form 23-A, 


-Oct, 1969 Edition). A similar provision had 


been included in an earlier version ‘of a Sus- 


- pension of Work ‘Clause since 1960 (25 FR 


648). 
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may ae be good: contrary to 
| this limitation.” 2+ 

For the first several years after 
the present Changes clause was pre- 


scribed for use in 1968, the boards. 
of contract appeals - almost uni- 
formly interpreted the 20- day no-. 


tice provision strictly. See, for 


23, 1971), 71-2 BCA par. 9118; Pre- 
ferred Contractors, Ino, ASBOA | 
Nos. 15569, 15615 (Jan. 19, 1972), 
72-1 BOA par. 9288 ; ; Merando, Ines. 


~ GSBCA No. 3518 (May. 18, 1972), 
‘79-2 BCA par. 9483; Edgar M. 
Williams, General Contractor, 
ASBCA Nos. 16058, e¢ al. (Oct. 16, 
1972), 72-2 BCA par. 97345 and 
Baltimore. Contractors, 
GSBCA Nos. - 3489, 3490 


tion provision of the “Changes” 


clause strictly, the boards appear to 
have relied to some extent upon the 

_. strict manner in which comparable 

-- notice requirements | in an earlier 


version: of the suspension. of work 


clause (note 20, , supra) had been in- 
 terpreted in such’ cases as Structural 
Restoration Co., ASBCA. Nos. 8747, 
8756 (July 16, 1965), 
par. 4975 * 2 and V ational Construc- 


21 30 FR 16,269. For a Gucieconad Sisedadion | 


of the changes, see O. S. Hiestand, Jr., “A New 
Era in Government Construction Contracts,” 
28 Wed. B.J.:165 (1968) 3.5 Y¥.P.A. 473. |. 


22 Addressing itself to the 20-day cost 1imi- 


. tation provision included in the contract be- 


fore it, the Board stated : 
 “[Ty}he 20-day limitation in the suspension ; 
-of work clause * * * does’ not refer to the. 


period during which the suspension of work 
243- -118—77—4 . 


Tne, 
(Feb. in part, a decision of this Board 
15, 1973), 73-1 BCA par. 9928. In 


interpreting the 20-day cost limita- 


supra, the Board stated 
rule of strict: interpretation. of the notice re- 
— quirement exists when the Government was 


65-2. BCA. 


express terms of. par. 


tion eee POD BCA No. 182. (May a 
8, 1969), 69-1 BCA par. 7649. 


Even during such period, how- | 
ever, the boards recognized. that — 
there were limited and well-defined — 


areas in which the 20-day cost limi- — 


tation provision should not. be ap- 


| plied literally. In Tonics, I NGny 
example, Merando, Inc., GSBCA 


No. 3800. (May: OT, 1971), 1-1 BCA | 
par. 8892; Fred McGiloray, Ine, 


ASBCA. Nos, 15741, 15778 (Sept. oS to apply the 20- day notice 24 provi- — 


sion literally where it found that. the 


ASBCA No. 16094 (Aug. 11,1971), 
71-2 BCA par. 9080,2* for instance, | 
the Armed Services Board refused 


contractor’s failure. to... submit. a 


timely. claim - for a- constructive . : 


change had been predominantly i in- 


duced by representations made by | 


the Government to the appellant. . 
In 1972, the Court. of. Claims 


rendered its decision in Hoel-Ste fren - 
Construction Company v. United - 


States, 197 Ct. Cl. 561. In reversing, 


denying ¢ a contractor’ S | claim under | 


> occurred but rater to the time when the costs . 


claimed were ineurred. Oe Ee “ 

(‘“% &% * Tt makes no difference that the Gov- 
ernment has made no claim nor offered any 
evidence to show that it was in any way prej- 
udiced. by any failure on the: part of the appel- 


lant to give notice sooner than it was actually 
given” (65-2 BCA par. 4975, at 23,477). 


-23In Merando, Ine., GSBCA No. 3518, text 
: “An exception to the 


instrumental in causing the failure of timely — 
filing. Ionies, Ine., ASBCA 16094, 71-2 BCA 
par. 9030 * * *” (72-2 BCA par. 9483, at 

44,175): 7 
.. 4Claims involving ‘defective: specifications = 
are specifically excepted from the coverage of © 
the 20-day cost limitation provision by: the 


Clause (text, supra). See Kelly Electric, Inc, | 


DOT CAB 71-34 (Sept, 22, 1971), 71-2 BCA 
par. 
ASBCA No. 18828 (Dec. 27, 1973), 74-1 BCA. 
par. 10,419; Desonia Constr uction Co., Inc., 


9097; Joseph D.- ‘Bonness, Ine:, et ah, 


ENG BCA Nos. 3231, et al. (Nov. 17, 1972), ra 


3-1 BCA par. 9797. 


. % See 75 1.D. 41, 68-1 BCA par. 6922, 


(d) of the “Change” 
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the Suspension of Work clause fieie: 


involved, 26 the Court found that, in- | 


sofar as the 20-day cost limitation 
provision ‘was controlling on the 
— question presented, the notice re- 


‘quirement had been satisfied. Eis- 
chewing any finding jas to what 
would have been the result. if only 
oral complaints indicating a. Possi-- 
ble claim had been made to the Gov- 


| ernment within the specified period, 
the Court found that to the extent.a 


written. ‘component was required to 





. 28 “Price ‘Adjustment For Suaperaon, Delay, 
_ oF Interruption of the Work. For Convenience 
of The Government. | 

' “(a) The Contracting Officer may edor the 
Contractor in writing to suspend:all or any 
part of the work for such perlod of time as he 
may determine to be appropriate for the con- 
venience of the Government. | 


“(b) If, without. the fault: or negligence of 


the Contractor, the performance of all or any 


part of the work is, for-an unreasonable. period - 


of time, suspended, delayed, or interrupted by 
an act of the Contracting Officer in the ad- 
. ministration of the contract, or by his failure 

to act within the time specified in the con- 

tract (or if no time is specified, within a 
reasonable time), an adjustment shall be made 
by the Contracting Officer for any increase:in 
the cost of performance of the contract (ex- 
eluding. profit) necessarily caused by the un- 
reasonable period of such suspension, delay, .or 
interruption, .and the contract shall be modi- 


' fied in writing | accordingly. .No. adjustment — 


shall be made. to the extent that performance 
by the Contractor would have been: ‘prevented 


by other causes even if the work had not been | 


80 suspended, delayed, or interrupted. No 
claim under: this clause shall: be allowed (i) 
for any costs incurred more than twenty. days 
before the Contractor shall -have. notified the 
Contracting Officer in: writing of the act or 
failure to act involved. (but this requirement 
shall not apply where a suspension order has 
issued), and (ii) .unless the claim, in an 
amount stated, is asserted in writing as soon 
as practicable after the termination of such 
suspension, delay, or interruption but-not later. 
than the date. of. final..settlement. of the con- 
tract. Any dispute concerning a question of 


fact arising under this clause. shall be: subject. 


to the Disputes clause. ny 


This clause was added to ‘the Federal Pro- | 


curement, Regulations in: Jan,:, ae ane TR 
648). hae cate ’ 
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comply with the 20- day cost, limita- 
tion provision, the requirement had 


been satisfied. This finding was 
based (i) on two letters written 
within 20- days of the incurrence of 
the costs claimed in which the con- 


tractor had requested a time exten- 
‘sion or made reference to. other con- 
| tractors interfering with the prog- 


ress of its work but in which no 
reference had been made to. the sus- 
pension clause or other equitable ad- 


justment provision and (ii), on the 


issuance of a “Change Order in 
which the Government acknowl- 


edged that progress on the work had 
been. slowed by. another contractor — 


and stated that such matter would 
be considered when the extent of the 
delay due to such causes had been 
documented. by the contractor. 

More significant perhaps than the 


issues actually decided in Hoel- 


Steffen. were the remarks made by 
the Court after its holding had been 


reached. The Court stated : 


‘To adopt the Board’s severe and narrow 


‘application ‘of the notice requirements, or 


the defendant’s support of that ruling, 
would be out of tune with the language 
and purpose of the notice provisions, as 
well as with thiscourt’s wholesome con- _ 
cern that notice provisions in contract- - 
adjustment clauses. not. be. applied too 
technically and illiberally where the. Gov- 
ernment is quite aware of the operative 
facts; *** 70 


(197 Ct. Cl. 573). 


- In the wake of H oet- Steffen there | 
has been a great increase. in. the 
number of board decisions in which 
20-day cost’ ‘limitation .provision | 
has not been, applied strictly. For 
the, most. Patt such decisions have 
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Ge or quoted fon aes Hf oel-Ste f. 


fen. decision in finding that strict- 


compliance with the 20-day notice 
provision was unnecesary where the 


oe shows that the Government | 
was quite aware of the operative — 


facts. See, for example, Davis Deco- 


rating Service, ASBCA No. 17342 


(June 13 , 1973), 73-2 BCA par. 10,- 
107 at 47 AT 5 (“* * * We have many 


times stated that where the responsi- 
ble Government officials are aware 


| or should be aware of the facts giv- 


ing rise to a claim, then strict. com: . 
pliance with the written notice re-_ 


quirements 1 is not required. * * #9) 627 
PRussell. 


74-2 BCA par. 10,911; 7. ‘L. Pitts 


Construction Gompany, AGBCA 


No, 311 (Oct. 94, 1975), 75-2 BCA 


par. 11,535; R.. Re Tyler, AGBCA 


_ No. 381 (Nov. 28, 1976), 77-1 BOA 


par. 12,227: and ‘Smile & Pitiman 
Construction: ‘Company, AGBCA_ 
‘No. 76-131. Mar. 2, 190); 7A Sd 


BCA par. 12,381. 


. 27 The Armed Services Board has aise: held, 
however, that even. though the Government 


knew that extra’ work was being performed, 


it still was prejudiced where the contractor 


delayed in submitting certain of its claims and . 


that that delay deprived the Government of 


the opportunity to' consider viable alternatives - 
to the method employed by -the. contractor > 


which resulted in the additional costs. claimed. 
See M:.M. Sundi Construction Co., ASBCA No. 


17475. (Apr. 30, 1974), 74-1 BCA par..10,627 | 


at 50,425 .(“It may be, however, that although 
the party against.whom the claim is made has 


knowledge of the extra work, the failuré to_ 
' Inake a claim does - An. fact result dn, prej- 


udice. *: * eee 

See. also, 
ASBCA No. 18453 {June 30, 1975), 75-2 BCA 
par. 11,888, at 54, 223. (ee + a" “Appellant’s 
long delay in pressing its claim stinguishes 


“promptly, although informally, put the: Gov- 
ernment‘on noticé of its poe Hon ees ee 
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Construction “Company, 
AGBCA. No. 379 (Nov. 11, 1974), 


Praeniische Barmetiecnep Mir x i 
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In R. R. . Pajler supra, the ‘Agii: 
culture Board considered at some > 


| length the nature of the notice pro-. 


visions included in the “Changes” 


clause. presently prescribed for use. 


in. Government ‘construction ' con-. 


. tracts, as well as the effect. to ‘be 
‘given to the Appendix which had 


accompanied the publication of the 
revised “Changes” clause in the 


Federal. Register. Addressing. the 
question of whether the Govern-_ 
ment must show prejudice where no 
-apprisal notice of. any kind has 


been given, the Board stated : 


as ‘At tle outset; we recognize that , 
there are two ‘separate notice require- 


ments in clause 3, as revised in 1968. 


' Written notice is required under para- 


‘graph (B) of the date, circumstances 


and source of any written or oral order 
regarded. by the contractor as a change 
order, other than 2 designated change 
order under paragraph (A). Paragraph 
{D) in effect requires such - notification, 
which is characterized: as an ‘appraisal 
[sic] notice’ in the Appendix issued in 
explanation of the revision * * * (32 


FR. 16269-16270) * #8 This 20- day re- 


quirement is not ‘applicable in: the case_ 


of defective specifications, nor is it di- 


rected at the presentation of the mone 


tary claim under paragraph - (B): but 
only at the apprisal notification. Para- 


graph (E) required written notice of the 
general nature and monetary extent of | 


any claim the contractor intends | to 
assert under clause 3 within 30, days 


after receipt of a written change. order 


. under paragraph (A) or:.after notice of 


‘a. constructive change has been. even 


under paragraph ee 


. Appellant’ Ss. 


eecnsels ceontends. * * * 


that the interpretation of ‘Clausé B(D) 
this case from those in which the eontractor - should be liberalized eve. fur ther, in, that 
even if ‘there has been no apprisal- notice 


of any kind, the 20- -day limitation should 
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nevertheless. not be e applicable where Ge. 


Government: has been unable to show any 
prejudice resulting from the absence of 
such notice. * * * 


2 a a, a ‘ x 


; ib any 6 event, Section 2(a) (4) (iti) of 
the Appendix to the 1968 revisions of 


Standard Form 23-A provides: that the 


“20-day limitation is not waiverable.” | 
We believe that to require the Govern- 


ment to prove that it was not pr ejudiced 
in the absence of any apprisal notice at 
all, either actual or constructive, would 


render both the ‘apprisal notice provision 
of the contract and the nonwaiverable. 
language. of the Appendix totally with- — 
out. meaning. * * * Therefore, while the - 
element of prejudice is for consideration 
in connection with the notice’ required by 


- *paragraph (B) of clause 3 and by clause 


4, it does not affect :the requirement that 


the Government. must. have had some 
form of apprisal notice, 


time specified in paragraph (D). 


# * * Although the Contracting Officer | 


; contended that: he was not. aware of any 
. objections by the contractor to having to 
| perform. in the. manner or under the cir- 
cumstances: alleged. in each of the claim 


items, the knowledge of the Contracting 
Officer’s Representative and the inspec- 
tors who-daily administered the contract 


On: the site, and with whom the contrac- 
. tor dealt in the performance of his work, 


‘must be imputed to the Contracting Offi- 


cer. Davis Decorating Service, supra.. 


(77-1 BCA par. 12,227 at 58 863— 7 


58,865). 3 
In the ee case of Mil-Pak 
Company, Ine., ASBCA No. 19788 
(Jan. 26, 1976), 
11,725,29 the Armed Services Board 





In Smith & Pittman. Construction Co., 
text, supra, the Board stated: 


20-day limitation in clause 3(d) as to claims 
for costs incurred in connection with an. al- 


leged constructive change order is applicable. 
R. PR. Tyler, supra” (77-4 BCA ats 12, 881, i 


at 59,929)... 
29a The contracting officer had made 


‘it clear. at the preconstruction conference. that 
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| [%] whether 
written, oral or constructive, within. the - 


76-1 BCA par. 


“soe * In the 
absence of apprisal notice of any kind, the 


[84 LD. 


recognized enother exception tothe 
- 20- -day cost limitation provision of. 
the current “Changes” clause. In 


that. case the Board found that in 
the circumstances there present *° a 
written notice to the contracting of- 
ficer would have been useless. 
Since the Court of. Claims 1972 
decision in H oel-Steffen, supra, this 


| Board has. had occasion to consider 


the 20-day cost limitation provision 
in the “Changes” or “Suspension of. 


performance of work in the main store, while 


- business: was being conducted therein, could. 

“not and would not be allowed. Therefore, a 
written notice to the contracting officer pur-. 

- gsuant to’ the. Changes clause ‘would have been. 
“useless, and. the lack of such notice did not - 

- prejudice the Government * eer (76-1 BCA : 4 
par. 11,725.at 55,874). | 


- 8In reaffirming. the. decision o on. ‘Upoanalaerast. 


tion (76-1 BCA par. 11,836), the Board again 
. gave primary emphasis to the fact that a 


timely written notice to the contracting officer — 


would have been useless (n. 29, supra). After - 2 
citing its opinion in R. 0. Hedreen. Company, 


ASBCA No. 194389 (Mar. 10, 1976), 76-1 BCA. 


par. 11, 816, the Board expressed the view, 
_- however, that a valid changes claim, filed be- 
fore final payment, should not be barred bya. - 
' failure to give the specified. notice when itis — 
reasonably certain that the Government would _— 
‘not have acted differently if such’ notice had ~ 
been given... 


In Andy Inter national, Ine., ASBCA ‘No. S 


~ 20897. (July 80, 1976), T6~2 BCA. par. 12,046, 
the Board referred to its decisions in Mil-Pak, 


», OD reconsideration, 
supra, in the course of discussing what was 


and: in #. C.. edreen, 


perceived to be a trend toward making the 


rule the same for both “mandatory”: and. “dis- 
eretionary” notice provisions. ‘While there may 
_indeed be such a trend, it appears that Hed- 


reen ay have involved defective specifications 


in’ which. case the defective specification ex- 


ception to the 20- day notice requirement would 


apply (n. 24, supra), The finding in Mil-Pak 


(n, 29, supra) that the Government had not 


‘peen. prejudiced: by the lack of timely. notice. 
“does: not. appear to have been necessary to the 
~ decision. The principle had already been es- 
tablished that the 20-day notice provision 
“would not be applied strictly where actions 


taken by the Government had induced or. con- 


. tributed to the delay in giving notice Ionics, ; 
_ Ine., text supra 3. ae A. LaPorte, text, infra 
and n. 31, infra... 


a 96] 


Se Work” Cniees on selntivaly few oc- 
_ casions. In two of such cases it was 
not considered necessary to decide 


the notice question because . the 


- ¢laims presented were found not. to 
- be meritorious in any event. See. 

< Iverren. Construction © Company 
 (alkfa IGONCO. ), IBCA-981-1-_ 

73 (Dec. 80, 1975), 82 ID. 646, 76-1. 
BCA par. 11,644, affirmed on recon- 
sideration, 83 I.D. 179, 76-1 BCA 

par. 11,844 (Acceleration Claim). 


and Electrical Enterprises, Inc., 


- IBCA-971-8-72 (Mar. 19, 1974), 
81 ID. 114, 74-1 BCA par. 10,528 
, (Suspension of Work Claim). In. 


J. A, LaPorte, Ine.; IBCA-1014~ 


12-73 (Sept. 29, 1975), 82 LD. 459, 
~ %5-2 BOA par. 11,486, the Board. 


found that the 20-day notice provi- 


sion of the “Changes” clause did | 
‘not preclude consideration of a 


~ claim on the merits where there was 
no one action of the: Government 
which could be pointed to as the 


identifiable event. upon which the 
claim was grounded and from which - 


the contractor’s delay. in presenting 


_. the claim could be measured." In a to file a timely claim. 


As to the Government’s reliance — 
upon Preferred Contractors, Supra, 


very recent case, ZH. M. Byars Con- 


struction Co. and Nevada Paving, 

f n0., A Foumt Venture, IBCA-1098— we note that the-case was. decided > 

276 (June 7, 1977), 84 LD. 260, 
BCA par. 12,568, we found the spec- 

_ ifications to be defective and there-— 
fore the 20-day notice provision of 

the Changes clause not a bar to con- . 

sideration of the contractor’s claims 

— on their merits (n. 24, supra). | 


81 Mentioned as a factor contributing to the 
‘decision reached: were indications that “the 
Government’s actions contributed to ‘and may 
. even have been. the principal cause of: the 
delay in giving notice of thé claim (footnote 


omitted)” (82 LD. 483, 75-2 BCA at 54,780). . 
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The cus eat Gia ‘ied tie 


case of Baltimore Contractors and 


the case of Preferred Contractors: 
(n. 8, supra), in support of its posi- : 
tion that. the 20- -day notice provi- 


sion of the “Changes” clause should — 
be adhered to strictly. While the de- 


cision in. Baltimore - Contractors” 


. supports the Government’s position, 
there is nothing in the opinion to 


indicate that the Gover nment—as | 


contrasted. with the-prime contrac- 
tor—was aware of the operative | 


facts” upon which the claim disal- 


lowed was: based until after all the 


costs involved. had been incurred 
(4.6., there is nothing to indicate — 


that an apprisal notice of any “kind 
7 was given . during the crucial pe- 


riod). In the earlier case of Mer- 


—ando, Inc. (a. 28, supra), however, — 


the General Services. Board had 
recognized that an exception should 


be made to the rule of strict inter- 
pretation of the notice requirement — 
where the Government had been 


instrumental in causing the are 


prior to the decision of the Court of 
‘Claims in H oel-Steffen, SUpTa, and 


the Armed Services Board’s deci-. 
sion in Davis Decorating Service, | 
supra, which represented a major 
departure from the earlier decisions — 


of that Board (including its deci- — 


sion in Preferred C ontractors) . 
with respect to the 20- day notice re- — 
quirement of the 1968 v version of the | 
Changes clause. Bintte ae 


306 | 


Lastly, we note that in both Pre. 
ferred Contractors and Baltimore 
Contractors, the decisions were ren- . 


dered ‘following hearings at which 
the parties were afforded the oppor- 
tunity to offer: evidence in: support 
of.their respective ‘positions... — 

The appellant’s contention. that 


the. Government is required to give | 
the contractor notice,of a construc- — 


tive change: is entirely without 
merit. With respect, to such changes, 


Paragraph (b) of the clause pro- 


vides for the contractor to give the 
contracting officer “written notice 
| stating the date, circumstances, and 
source of the order, and that the 
Contractor regards the order as a 


change order.” *? While appellant’s | 
counsel advances the contention that 
Government counsel has waived 
reliance upon the 20-day notice pro-_ 
vision by undertaking to argue the 


merits of the ‘case in- the Govern- 
ment’s Reply (notes 11 and 12, su- 


pra, and accompanying text), no 


authorities are cited in support of 
the position and we are aware of 
none. The. argument that the Gov- 
ernment is required to show prej- 
udice as-a result. of a delay in giv- 


ing notice of a claim merits serious 
consideration. There is no doubt 


that such a showing i is required with 
respect to the 30-day notice require- 
ment.** In the preceding portion of 
this opinion we. have cited and 


8% The reliance appellant’s counsel places — 
upon the case of ICA Southeast, Inc. (n.10,- 


‘supra and accompanying text) is misplaced. 
The decision in that case turned on a special 


; clause included in the contract. The instant 


contract contains no such special clause; nor 
does .it- contain any counterpart thereof. 

33 See R. RR. Tyler, text, supra at. 58,864— 
58, 865; M. UM. Sundt Construction Co., n. 27, 
Supra, at 50,424 (‘* * * Even if the 30-day 
notice requirement was. applicable there must 
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| gaoted from cases coniel hold that. | 


the Government need not show prej- 


udice where the contractor has 


failed to give any kind of apprisal 
notice within 20 days’ of the incur- _ 
rence of the costs on which the claim | 


is based. 2. R. ‘Tyler, supra; Smith 
& ee Construction: Co. (n. 28, 
supra). 


» Decision: ae 


The: affidavit of. Ge ere 
zone 34 appears to have. been pre- 
pared without: reference tothe fact 
that. on Apr. 24, 1976, he had in- — 


formed the field: ‘Inspector of his in-. 
tention to file a claim in.regard to 


the safety requirement. imposed. by 
the Government. According to the 


| field inspector’s report for that date, _ 
the claim when submitted would cite _ 


excessive labor costs due to an addi- | 
tional man on the site which was not 
covered in the specifications when 
bid.** The claim submitted to the 
construction engineer in Aug. of 


1976 (Items 15 and 17), was pre- 


sented on. this basis. “gh 5 4 
“While. the field pee has no 


: authority. to make changes to the 
contract, he was the representative 


of the Government on the job. In — 
his capacity of inspector, he’ pre- 


pared daily written .reports. cover- 


ing (1) the work being performed 
(11) safety conditions (iii) commu- 
nications with the contractor and 


(iv) aneyEuevions mecowved from his 





be a showing of pratadies before it will bar 


consideration of an untimely claim. *°* *’), 
The Government’s burden of showing prejudice 
must be carried by the submission of evidence. 
It is not satisfied by simply making allegations. 
Power. Line Erectors, Inc., IBCA No..687—5-67 
(Dec. 18, 1968),.69-1 BCA par. 7417. . 
..% Text accompanylng note 6, supra. 
35 Note 17: and accompanying text. . 
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supervisor. ‘The reports themselves | 


“(Item 28) * do not show to whom 
they were distributed but we pre- 
sume that, whatever -distribution 
was made, it included the construc- 


tion engineer. ‘and may have: in- 
cluded the: contracting officer as 


Woe 


1976, a7, the * 
: charged ‘with. immediate: responsi- 
bility for administering the ‘con- 


tract were. aware of the operative 


facts. pertaining to the .claim , in- 
volved in this appeal ;. that. such 


knowledge. was imputable to the 
contracting officer ; that if a written 


component of the 20- day notice re- 
quirement of the “Changes” clause 
is hecessary, it was supplied by the 
Field. Inspector’ s Daily Report for 
that date; ‘and’ that, consequently, 
claimed costs jneurred by the con- 
tractor on and after Apr. 4,. 1976, 


are for consideration on the merits. : 


Hoel-Steffen Construction Co. v. 


United States, supra; Davis Deeo- 
rating Service, supra, ede: Tyler, 
supra; and Smith & Pittman Con- - 


Bree Co., supra. 


“Remaining . for. sansdsinlion is 
he question of what. basis, if-ariy, 


exists for walving strict compliance 
with the 20-day notes roqeSiens 


36 ae a eoiteniporanecie meres mecoEd: “of 


job activities, the field inspector’s daily re- 
ports are entitled to'a great deal of weight-as 
evidence. See Kean Construction Co., Inc., 
IBCA-501-6-65 (Apr. 4, 1967), 74 I.D. 106, 
109—110, 67-1 BCA par. 6255, at 28,964; R. RB. 
Tyler, text, supra, 7 
58,865-866 (“The contemporaneous records of 
the Government, which are a part of the offi- 


cial record in ‘this ‘appeal, ‘carry far more: 


- evidentiary. weight. that the unsupported alle- 


gations of the contractor and his upon nten: : 


' dent *.* #7), 
see Text eccueay ae note 17, supra. . 


. We find. eee as” of se 4, 
Goverment officials — 


T7-1 BCA par. 12,227 at 


fe the “Changes” clause “with re- 
spect to claimed costs. incurred prior 
to Apr. 4, 1976. This question can- . 
| not. be answered. definitively on the 
basis of the present record. There 
may be some benefit to the parties, 


however, in. discussing questions 
raised by the record as presently 
constituted. 


‘As has’ besn previously noted, the 


Government appears to concede 
‘that none‘of the contractual decu- 


ments including the Bureau of Rec- 


Jamation’s Safety:and Health Reg- 


ulations - for. Construction pre-_ 
scribed the safety measure directed 
by the Government and forming the 


basis. of the instant appeal.3* 


. While the Government’s piso 


_.is not entirely clear, it appears to be 
contending: that the contractor 
could properly. be directed to com- — 


ply with the safety requirement in 
issue as part of the contractual ob- 


ligation it had assumed, because the 


Occupational Safety and Health — 


. Act requires an employer to furnish 


a place of employment free from 


recognized . hazards (n. 5, supra). 


A contracting - agency may re- 
quire a contractor to meet, standards 


higher than those imposed by the 
Occupational Safety and Health 
_ Administration’ by expressly _ in- 
cluding the higher standard. in the 


contract terms.** The explanation 


given of the Bureau of Reclama- 


tion’ s_satety policy at the precon- 


3a Notes. 5 and 16, eanra: and accompanying 
text. 

39 Paul EB. McCollum, Sr., IBCA-1080-10-75. 
(Feb. 24, 1976), 838 LD. 48, 76-1 BCA par. 
11,746; Wright-Dick-Boeing, A Joint Venture, - 
ENG BCA No. 3576 (Feb. 10, 1977), ioe nce 
par. 12,437. 


7 , aa 2 


struction “éonference-” ‘reflects this 


view of the— contracting agency’s 


: ‘prerogatives in the area of safety 


(n. 18, supra). In the absence of the 
‘Government showing some basis in 
the contractual documents for the 
imposition of the satety require- | 


ment in issue, a question arises as to 


whether the specifications can be 
said to be defective. If, based upon 


an ‘augmented - record, the Board 


were to so find, there: would be no 
basis for invoking the 20-day cost 
limitation provision with. respect to 


any of the costs claimed ae 24, 
Supra). 


The record Ditors: us wlan indi: 
-eates that the Government. officials 
with whom Mr. Ardizzone spoke — 
may have been confused as to the . 
-  gouree of their authority to direct 
_. the contractor to have one man top- 


_ side whenever a man was working 
below the deck. In the affidavit pre- 


viously mentioned, Mr. Ardizzone 


_ states that the proj ject inspectors, as 


well as the project superintendent, 
referred to. the contract documents 
and particularly the Bureau of Rec- 
-Jamation’s Safety and Health Reg- 
ulations as the authority under - 


which they were proceeding. This 


statement has not been denied by | 


the Government. 40 
Elsewhere in his. affidavit, Mr. 


3 Ardizzone states that he did not 


question the Government’s repre- 


sentations that having two men on. 


the project was a requirement of 


: the contract until after the con- 
tract. work had been completed. 
- While there is no reason to sup- — 


- 40.N. 6, supra, and accompanying text. 
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pose that the repressutation’: attrib- - 


| uted to the Government officials in 
question | were not made in good — 
faith, 


a question arises as. to 
whether they could have predomi- 


nantly: induced * the late filing of 
the claim. If, based upon the .evi- 
dence. adduced at the hearing, we — 


were to so find, the 20-day cost lim- 
itation provision would not be a bar 


to consideration of the claim on he, as 
| merits. . | 


Except for our findings with re- 


; spect to the apprisal notice of Apr. . : 


94, 1976, our comments. have been. 


based upon inferences drawn from. 


the record as presently constituted. 7 


The evidence to be introduced. ad 


the hearing to be held | may prove 


some or all of such inferences to be 
wholly unwarranted. The evidence 
of record following a hearing may 


fail to show (i) that the specifica-— 


tions were defective or (ii) that 


actions by Government representa- 


tives induced or materially contrib- 
uted to the delay by the contractor 
in giving notice of the claim. In 
that. eventuality and in the absence 


of a showing of an apprisal notice 
of a claim.at any time prior to 
Apr. 24, 1976, we could then be 


confronted with the question of | 
whether the failure of the Govern- 
ment to show prejudice as a result 
of the delayed notice of claim has 

the effect of vitiating the manda- 


tory 20-day cost limitation provi- 


-gion. In such event the parties 


would be expected to fully brief the 


| question of what meaning could be 


| 41 Tonics, Ine., text accompanying B. 23, 


supra. — 


ae Administrative J age, 


= 00) a | UNITED: STATES Vv. “UNION CARBIDE. CORPORATION e 
— a 7 June 2h, | itt | : | 
> : eoniedt ie the Sissluts nature ef . 2 ‘ 
the language employed in para-— 
graph. (d) of the “Changes” clause 


and the non-waivability language 


| - uisite to applying the 20- day cost 
a limitation provision. _ 
Thus far the Government hag not 


ings with respect. to the merits of 
the claim presented: (n: 11, supra), 


it is at least very doubtful that such - 
a burden could: be sustained with. 
respect to: this is diseretionary.t notice | 


| provision. . : 
: a “Conclusion. : 


The Goremmente motion to dis. 
| miss is. denied. 7 


Wrran EF. Moga, | 
ie Administrative Judge, 
: oy CONCUR? 


G. Wane Picwoon. 


of the Appendix which accompa- os Be TBLA 72 


Pe “nied the publication of such clause, 
_ ifa finding of prejudice is‘ prereq- 


6 hairman. it 


a Reus : 


ie ‘UNITED STATES 
es VW. ie oe 
UNION. CARBIDE CORPORATION ‘ 


‘Decided June 2h, on 


| Appeal fro om a decision of Chief Admin- a 
istrative Law Judge L. K. Luoma hold- 
- ing that the mineral deposit embraced — 
within the limits of the EZ No. 225- 


as requested ‘that. the claim be dis- - placer mining claim and the J.C. 75 


missed because of the failure of the 
+4 appellant to give the. notice per- — 
taining to the claim: required by 
‘Paragraph (e). of the. “Changes” 
clause. If such a question were to a 
raised, the Government. would be 
required to assume the burden of 
showing prejudice resulting from 4 
the delay in giving that notice - (n. | 
—  83,. supra). Considering the de- 
es tailed nature of the records. avail- = 
able to the Government. covering » 
the entire period of contract per-. 
formance and the position taken by 
the Government in these proceed- 


~ and J.C. 76: lode mining claims is locat- 
able under the ee: Act of 1872, as - 
| amended, AAT O45... 


"Affirmed. as modified. 


) Mineral Leasing Act: Applicabil- 
<a Leases and Permits Gen- 


erally 


A silicate. will be considered 7 ‘be: Qa 


- sodium Silicate. and subject: to disposal Sa 

under the: Mineral. Leasing Act either 

where the sodium. within the deposit. is 
commercially valuable or where the : 

sodium is: essential to the. existence of . 
. the mineral. a 


Robert E, Simpson, A-2167 (Tune 22, , - 
1970), overruled to extent inconsist- 


ent, Wolf Joint Ventures, 05 ID, 137 | 


(1968), , distinguished, 


APPEARANCES: | 
Esq., Office of the Field. Solicitor, — 
United. States Department of the In- 
__ terior, Phoenix, Arizona, for the appel- 
lant; Howard. Twitty, Esq., of Twitty, 
| Sievwright & Mills, saan? ae oe 
-. for the appellee. oS 


OPINION BY ADMINISTRA- | 


“Fritz L, tan | 


a JUDGE HENRIQ DES 


INTERIOR B OARD 
OF LAN D APPEALS» 


The United States has appealed 


7 | from a. decision, of Chief ge ae 
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istrative ian Judge ra K, oees. 
United States vy. Union Carbide 
Corporation, Arizona 7345, dated 
June 14, 1974, holding a deposit of 


zeolite scibpacsd within the limits 
of the EZ No, 225 placer mining 


claim and the J.C. 75 and J.C. 76 
lode mining claims locatable under 


the Mining Act of. 1872, as_ 


amended, 30. U.S.C. ‘$22 et be 
(1970). 


The cia. issue. on- eyieal Is 
whether the deposit of zeolite-bear- 


ing ore found within the claim is 
locatable under the genera] mining 
laws, 80 U.S.C. § 22 e¢ seq. (1970), 
as J nage Luoma found, or is subj ect 


to leasing under the provisions of | 
the Mineral Leasing Act of 1920, as 


amented, 30 U.S.C. § 181 et seg. 
(1970), as the. Geological Survey 


contends. We find ourselves i in sub-. 


stantial. agreement with Judge Lu- 
oma and hereby adopt his decision 


with certain modifications noted | 
below. A copy of his decision is 814 


is appended hereto. 

- Our major difficulty with ‘the 
Judge’s decision is his treatment of 
the Bureau of Land Management 


decision in Robert EB. Simpson, A— 


4167, June 22, 1970. In Simpson, the 
Office of Appeals and Hearings, 
BLM, vacated a decision of the 
Arizona Land Office _ rejecting 


Simpson’s sodium prospecting per- 


mit application for zeolite minerals 


in certain lands. The Land Office 


had rejected the application because 
the lands requested. were embraced 
within various mining claims lo- 
cated for: zeolite. The Office of 
Appeals and Hearings, BLM, recog- 


nizing that the eT rjecon was im-_ 
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plicity premised « on the locatability 7 
of the zeolite, examined this ques- 2 
tion on appeal. _ i 
Starting from the premise that | 
“silicates of sodium are subject to 
disposition only in the form and 


manner provided in the Mineral 


Leasing Act and are not subject to— 


location under the mining laws,” 


Simpson drew an analogy between 
zeolite and dawsonite which had — 
keen held, in Wolf Joint Ventures, 
15 LD. 137 (1968), to be subject: to 
mineral leasing. Thus, it concluded 
that “deposits of sodium silicates — 


classed as. sodium zeolites” were not 


subject tolocation. = 

Judge Luoma held that the Z00- 
lites found within the claims, tEry 
chabazite and erionite, were cal- 


cium sodium | aluminosilicates, not 


sodium. zeolites, and that the de- 
posit, did’ not contain a significant 


‘presence of sodium. Therefore, he 
held the: deposit, locatable under the 
; general mining laws. | | 


We think this case “points very 
clearly to: the peril of using termi- 
nological categorization as a facet 
The appellant 
seems to be directing its effort to 
naming the mineral substances as 
sodium zeolite; the appellee seems 
to be devoted to calling the sub- 
stance a calcium sodium alumino- 
silicate. The mineral deposit, how- 
ever, remains structurally the same 
no matter how it is designated. The 
ultimate question is whether this 
mineral on the claims in issue is a 
type of deposit containing sodium 
that Congress intended should be © 
removed from the workings of the — 
general mining laws, and made sub- 


309). 


| ject to (Gepodtion only. ‘under the 
mineral leasing statutes. : 
1] It should first be noted that all 
substances that contain traces of so- 
dium or other leasable minerals are 
not necessarily. subject to the Min- 
eral- Leasing Act of. 1920. Thus, In. 
Burnham Chemical Co. Ve United 
‘States Borax Co., 54 LD. 188, 189 


(1983), the Department. clearly 


considered the mineral “nlexite” to 


be -locatable as a calcium. borate. 


Ulexite’s chemical formula. shows 
_ the presence of sodium, NaCaB,0,- 
8H.0:" — 

The relevant statute speaks of 
“chlorides, sulphates, carbonates, 
borates, silicates -or nitrates of 
sodium oS 20s: Wied. -§ 261 
(1970). For the purposes of this ap- 
peal we are concerned with the 
meaning of the term “silicates * * * 
of sodium” as used in the Act. The 
term “silicate minerals” 1s defined 
as “minerals with. crystal | structure 
containing SiO, tetrahedron ar- 
ranged as (1), isolated. units, @) 


+ One issue in Burnham .Chemical Co. v. 
United States Boraz Oo., 54 1L.D, 183 (1933) 
was whether under sec. 28 of the Mineral 
Leasing Act of 1920, the sodium borate dis- 
covered within the limits of the claims was 
“dissolved in and soluble in water, and ac- 
cumulated by concentration.” The decision 
found that the deposits. were “not within’ the 
‘provisions of See. 23 of the Leasing Act. at 
the time such deposits were found.” Jd. at 189. 


Subsequent thereto, in United States v. United . 
States Boraz Oo., 58 1.D. 426 (1943), the De- | 


partment Teyensed: Burnham Chemical Co., 
‘supra, finding that the. sodium borate was ac- 
cumulated by concentration and thus leasable. 
The question then was whether the lands were 
‘known to be yaluable:for. sodium borate on 


Sept. 2, 1927, the date of the discovery of the . 
deposit of colemanite and’ ulexite. Thus, the | 
decision in United States v. ‘United States — 


Borax Co. did not reverse the eae finding 
that ulexite was locatable.. 
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single or double eins: (3) aes 


or (4) 8-dimensional networks. 3 


Paul.W. Thrush, ed., A Dictionary 
of Mining, Mineral and Related 


Terms at.1011 (1968). Zeolites are a 


class of hydrated silicates of alu- 


minum and either calcium or. SO-. 
- dium or both. Jd. at 1252. Zeolites 


are clearly silicates. But: the ques- 


_ tion 1s whether the casual or fortu- 
- Itous presence of sodium within the 


molecular structure causes the zeo- 
lites in the instant case to be classi- 
fied as “silicates of sodium.” We 


think it does not. 


We believe that a joie ae 
properly be classified as a silicate of 
sodium, as contemplated “by. the 
Mineral Leasing Act, supra, if 
either of two contingencies occur. 
First, the sodium must be present 
in sufficient quantity so as to be com- 
mercially valuable. An: analogy can 


be drawn. with the situation that 


may occur with. granite deposits. 
Theoretically, an. uncommon. vari- 
ety of granite would be ‘locatable 
under the Building Stone: Act of | 


Aug. 4, 1892, 27 Stat. 348; 30 U.S.C. 


§ 161 1970). Various amounts | of 
potassium naturally occur within 
granite deposits. Potash, loosely de- 
fined as a carbonate of potassium, 


is subject. to the Mineral Leasing 
- Act of Feb. 7, 1927, 30 U.S.C. § 281 


et seg. (1970). The Geological Sur- 
vey has taken the position that if an 
uncommon variety deposit of gran- 


ite contains potash in sufficient 
quantity to be commercially recov- 


erable, that deposit is disposable 


_ only under the provisions ‘of the 
Mineral Leasing Act. (See e.g., Tr. 


401.) The logical ad necessary 


~ corollary to this position is that if 
a deposit’ of such granite contains 
certain amounts of ‘potash but at 


too low a level to. permit economic 


recovery, that, deposit is subject. to 
location pursuant to the Building 
Stone Act, supra, This, in our opin- 
ion, is one proper criterion by which 
to determine: that a deposit is leas- 
able under the Mineral Act as 
: amended. Both sides admit that the 
sodium present in the deposits in the 
instant. case As. not. commercially 
~ valuable? 


Secondly, the tolocalay structure 


| of the mineral must be ascertained 
in order to: determine whether the 
mineral j is locatable: under the ‘gen- 


eral mining laws, or is disposable 


only by lease under the Mineral 
Leasing Acts. If the presence of 
sodium or any other material listed 
in the Mineral Leasing Acts is 
_ essential to the existence of the min- 
eral, that: mineral is leasable and not 


: ‘locatable, Thus, as the decision in 


| Wolf Joint Ventures, supra, found, 
| dawsonite, while admittedly a dou- 
ble salt with aluminum present, re- 
- quires sodium carbonate for its 
- molecular structure. Regardless of 
whether the sodium was commer- 
| cially recoverable, dawsonite would 


be subject to the provisions of the’ 


. Mineral Leasing Act. The structure 


2 We think that the legislative history of the 


Potassium Act of 1927, Act of Feb. 7, 1927, 44 


_ Stat. 1057, 80 U.S.C. § 282 et seq. (1970), sup- 
_ ports appellee’s . assertions - that leucite and 
_ alunite were seen as within the ambit of that 
‘Act because of their potential value as a source 
of potash and not simply because the minerals 
contained some potassium. See e.g., Hearings 
before the House Committee on the Public 
-Lands on H.R. 9029, 68th LODE: cs Sess., 31- 
: $2, 38-39 ee 
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or peolite on the other hand. has no 


molecular requirement for ‘sodium, 
but merely for a cation. The molec- _ 
ular structure of zeolite does not 


vary. essentially, dependent. upon - 


which cation is present. ‘It is str uc- 
turally immaterial whether the ca- 
tion be calcium, sodium, potassium, — 


or magnesium. "Therefore, it cannot 


be said that the presence of sodium 
is essential to the existence of a zeo-. 
lite deposit. The decision in Wolf : 
Joint Ventures, supra, does not. i im- | 


pela contrary result. 


We note that the decision of | 


Judge Luoma found, pursuant’ to 


the test established in ‘Sinypson, that 
the deposit did not possess a signifi- | 


cant presence of sodium. In a very . 
real sense we are attempting to for- 


mulate a test which might deter- 


mine this question. We do not be- | 


lieve, as the Government. contends, 


that the fact that sodium has a. - 


hi gher unit cell occurr ence than cal- 
clum or magnesium has any intrin: _ 
sic bearing on whether the presence _ 
of sodium is significant. Rather, we 
believe that the two-fold test we 
have outlined deals with this ques- 
tion more concretely than the anal- 


ysis undertaken in Simpson, supra. 


_ Inasmuch as the zeolite deposit at 
issue meets neither of these-tests, it 


must be held to be locatable under 
the general. mining laws. Further- _ 
‘more, we believe that, analyzed in 

the light of this decision, the deci- _ 
‘sion in Robert E. Stimpson, supra, 


cannot. be. maintained, and it is 


hereby overruled to the extent it is | 
inconsistent with _the views (ex- | 


pressed herein, 


“84 ee . 
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— Judge “ae ‘in. Siete hereto, 


argues that: “the question should — 


be whether the sodium is essential 
- to the existence of the. zeolite de- 


posit, not whether there can ne 
other zeolite deposits with another — 


cation.” Infra at 329, 
_ He then states: 


_ stability of the zeolite.” 


In our opinion, J udge Ritvo mis- 
takes the concept of “present” with 


the concept of “essential.” The fact 
that. something 1 is present does not 
make it. essential, The evidence 
clearly points out that the deposit 


of zeolite is chiefly a calcium-type, 
rather than a sodium. The sodium — 
cation is present. in the mineral, but 
it is not essential to its structure. In 


: the instant case, the majority of the 
cations are provided by calcium. 
The dissent’s discussion of. the 


or : failure: to join George Hunker, who 
in Sept. 1979 filed a prospecting. 


ss “permit application covering the 


lands embraced: ‘by the mining 
claims: herein, confuses two dis-_ 
 parate concepts: the existence of an 
interest that would be sufficient to 
support intervention in an appeal 
by a party and the existence of an 


interest that is of such a-nature as to 


be legally termed “indispensable” to 7 
: ~ been determined.” William F. Mar- 
tin, supra; Atlas Corp., 74. L.D. 76 


a resolution of the case. 


In the instant case it is eaperent 


to note that the party who is argued 
to be “indispensable” would not be a 


‘. party defendant, but rather would | 


be a party plaintiff. Surely the re- 


: spondent herein cannot be required — 
- to joi a party inimical to its inter-_ 


ests, pariacalerly where, as here, the 
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“while it. rae 
dium] is there it is essential to the 


pr ospecting | permit oe 
creates no vested rights in the ap- 


appellant: ae oe a reapondent 


was the moving force behind the 
contest proceeding. — | | 


‘Moreover, even should ths Gov- a 
ernment pr evail on the merits of a 
case such as this, Hunker would not 
necessarily receive any benefits. At 


best, all that Hunker would be pos- | 
sessed of would be a preference 


right of priority to be considered 


when and if the Department de-. 
cided that issuance of sodium: pros- | 
pecting permits for the land in is- 
sue was in the Governments inter- 
est. As J udge Ritvo noted i in a pre- 


vious case involving a phosphate 
prospecting permit application, | o 


“s * * the filing of a phosphate 


plicant * * *.” Wélliam F. Martin, we 


94 IBLA 271 (1976). 


The applicable regulation, 43° _ 


CFR. 3510.0-8, provides that. “the 
Secretary is authorized to issue per- 7 
mits to prospect unclaimed and uUn- 
developed land areas subject to the _ 
provisions of the Mineral Leasing ~ 


Act, as amended * * *.” The De-. : 


partment has consistently held that. - 


“# * * prospecting. permits are to. 


be issued only. where the existence. 


or workability of the phosphate. bed. 


underlying the land has not [yet] 


(1967 ). There seems little question 


that regardless of whether the de- 
posit of zeolites is deemed locatable _ 


or leasable its workability has been 


dernonstrated and thus, if leasable, 


the lands could only be’ leased 2 | 


_ competitive bidding. aan 


| application. a 
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We stress that our decision i in this | 


case relates only to the'claims in is- 
‘sue where the zeolites have not been 
shown to have. a significant amount 
of sodium. Zeolites having a ‘differ- 


ent composition from. those att issue ; 


here are not passed upon. 
Accordingly, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
| the Interior, 43 CFR 4. 1, the deci- 
sion appealed from is affirmed as 
modified, and the contest complaint 
is dismissed, 7 


- Dovaras B. Henmiquzs, : es, 
pee: a Lal 


. nf CONCUR: 


FReperice Fishman, 
AAG J udige. 
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"DECISION aie 
UNITED ‘STATES OF AMERIOA, 
Contestant - | 
= “UNION CARBIDE CORPORATION, 
a _ Contestee 


, "Arizona 7345 
; Involving the EZ No. 225 placer mining 


claim and the RE C. 75 and J.C. 76 lode. 


a daims situated in ‘See. 13,.T. 11 S,, wR. 
. 28 B., GSR Mer.,: oiabam County, 
: Arizona, . | 


“Complaint Dismissed 


"The Bureau of “Land Nanauencnk 
United States Department of the Inte- 
rior, filed a complaint against the above- 
Tamed: placer: mining claim on Nov. 7, 
1972. The complaint charged: 

“The HZ No. 225, placer mining claim 
is mene because the minerals sought to 
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he located are ‘not locatable under the | 
general mining law.” - 
'Contestee filed .a. timely answer  deny- 
ing the charge. | 
A ‘prehearing conference was Held on - 
Jan, 30, 1978, at Phoenix, ‘Arizona. Con- 


‘testant was represented. by Fritz L. Gore- 
‘ham; ‘Eisq., Office of the Solicitor, Depart- 


ment of the Interior, Phoenix, Arizona. 


_ Contestee was represented by Howard A. . 
Twitty, Esq., Twitty, Sievwright & Mills, | 
‘Phoenix, Arizona. 


By agreement of the parties, the com- 


plaint was.amended ‘to include ‘the lode 
Claims, J.C..75 and J.C. 76,.Mr.. Twitty 


stated that: the. lode claims embraced the © 
same ground as the placer location and 
that ‘the only. reason the lode. ‘locations 


“Were made’ was to prevent others: from 
‘top: locating over the: placer. The. parties 


agreed that the mineral ‘deposit [if locat- 


able] was. properly located as a placer 
and that no lode versus. placer issue 
| would be raised: The parties also agr eed: 


“1. That neither party ‘would challenge 


ite other party’s manner of cutting sam- 


ples, where they came from and paneling 
of the analyses. : | 
oy That prior to hearing they would i 


exchange papers showing ‘each | party’ Ss 
“analysis ° on the mineral or. minerals = 
involved. - . 


 o That. prior to nesting ee, a7ouia 


make every effort to agree on the chemi- _ 
eal compound or: formula of the mineral - 


Or minerals involved and. reduce it to 


writing which could be received in evi- 7 


dence by stipulation. 
4. That prior. to- ‘hearing ey would. . 


make every. effort to. reach. agreement on 
the, specific issue or. issues involved. 


5. That there was no issue on the pru- 


_dent-man | Tule of eek and market-. 
ability. - 7 


The —o was held on ae 17, 1973, 
in Denver, Colorado, Contestant was rep-. 
resented by Mr. Goreham, Mr. Twitty and 
Patrick J. Morgan, Hsa., of the Union 
Carbide ° Corporation, New York, New 
York, represented Contestee. . 

The basie issue herein is whether the . 
deposit of: zeolite-bearing ore found on 
the EZ No. 225 claim is locatable under 
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the Geis mining iawe 30 U. S, fon § 22 et. 


seq. (1970), or subject to leasing : under 
_ the provisions of the Mineral Leasing Act 
of Feb. 25, 1920, as amended. a0 U.S.C. 
§ 181.¢¢ seq. (1970). ae 

The HZ No; 225 anaes covering sends in 
Graham County near.. Bowie,. ‘Arizona, 
was located for zeolite.on Apr: 15, 1961, 
by. TH. Eyde, as agent for Union Car- 
‘bide Corporation (Eix. 6). As a-protective 


measure, the lands embraced: by the. HZ. 
4No. 225. claim: were also located as two. 


lode . claims, the J.C..75 and J.C..76, .on 
oe 14, lie alae ks ‘end. oe 


General Background of Zeolites: 


* Feolites: belong 6 a. group of iatutally 
“occurring minerals called framework sili- 
: -eates. There are several groups of frame- 
| work silicates : the feldspars, the feld- 
- spathoids and the. zeolites. Zeolites. were 
first recognized as a new group of miner- 
als by a, Swedish Mineralogist in. 1756. 
‘There are more than 40 naturally occur- 
_Ting zeolites. All: the. zeolites are erystal- 
line hydrated. aluminosilicates of alkali 
(09-5 sodium and potassium), and alka- 
line earth (€.9., calcium and magnesium) 
elements. (Bx. G, p.. Ls ‘Ex. 5, p. 8, Tr. 19- 
20). ‘The two principal zeolites found in 


-the. ore deposit on. the EZ No.. 225 claim . 
175 Ex. 5, 


are chabazite and. erionite (Tr, 
p. 24). : 

. Zeolites have three eomponents : a crys- 
talline aluminosilicate framework struc- 

ture, cations and. water molecules - (Tr. 

30). The framework structure i is based on 

an infinitely extending. three-dimensional 
network of A10Q, and SiO, tetrahedra 
linked to each other by. the sharing of all 


the oxygens (Hix. 5, p. 8). The structure | 


encloses interconnected cavities occupied 


‘by the cations and water molecules ae 


G,p.1). 


The tetrahedra. of four oxygen ions ° 
‘surrounding a silicon or. aluminum ion — 
act as the building blocks of the zeolite | 
framework. A silicon ion’ has four posi- | 
tive charges which neutralize one of the 


two negative charges: on each oxygen. 
ane eee negative charge on -eaich 


(Ex. 5, p 

bly removed without . significant’ struc- — 
‘tural distortion (Dx. G, p. 7; Tr. 84, 182). 
The dehydration of zeolites is' necessary 


oxygen cee bines with cer silicon or 


aluminum ion. The aluminum. ion has 
only three positive charges. (Ex. 5, p. 5). 
The deficiency: must be made up by an 


additional positive charge of alkali met- 
‘als, such as sodium or potassium with | 


one positive char ge (AMI+-) for each atom, 


or alkaline earths, such as calcium or _ 
magnesium with two positive charges 


(M+-+) for each atom (Bx. 5, p. 6). 


Such positive charges, known as cations, 


in most: cases may be completely inter- 
changed for other cations without de- 


. gtroying the crystalline framework struc- 
ture. Such an interchange of:cations is __ 
called eation exchange (Ex. G, p. 6): - 


‘Water molecules, along with the .ex-— 


euaneesble cations; occupy. channels and 
: interconnected voids within the erystal- 


line framework structure of the zeolites — 
p. 11). The water may. be reversi- 


to free the cavities and: channels of the 


zeolites for their commercial use as mole- 
-eular sieves and as s adsorbents ae G, 7B. 
8s ‘Tax. 5, p. I-4). oi : 


Zeolites exhibit dblecilae sieve prop- 


erties’ based on the size of the apertures 


that. connect the voids (Ex. G, p. 8). 


Zeolites form” “microporous molecular | 
sieves: whose apertures or pores are less 


than:10A in diameter *-(Hx. 5, p. 1). 


“The term molecular sieve may refer to _ | 


microporous solids which can separate 


molecules based on differences in size and 
; shape. The molecular sieve action can be | 


total; certain. large’ molecules may be 


totally prevented. while  diffasion © of 


smaller molecules may occur, or there 
may be a partial sieve action where dif- | 


ferent size molecules may diffuse or pene- 
‘trate the solid at varying rates | under 


various conditions (Ex. 5, p. 8). _ 
Such properties make. zeolites very use- 


ful in the removal:-of water and sub- | 
‘stances such as sulfur dioxide and ayer 


a: Salt A 4s one areeesou An grigeteari is a unit 
of linear. measurement. One inch paver 254, - 


000, A (ix. 5, P- oie 
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"gen sulfide from gas streams (ix. 5, D. 


a1 and. in selective adsorption of other | 


mater ials ae 108). 


_ Applicable Law 


‘The general: mining iawe: 30 U. S, C. § 22 


et seg. (1970), provided for the location 
of valuable mineral deposits on lands be- 


longing to the United States. However, — 


the Mineral Leasing Act of Feb. 25, 1920, 
as amended, 30 U.S.C. §181 et seg. 
i (1970) , removed deposits of cer tain listed 
minerals. from acquisition under the 


general mining laws and made them 
subject only to lease. Sodium was one of. 


| those minerals. 3 
The pr ovisions of the Mineral Leasing 


‘Act applicable to deposits of sodium are 


as follows: 


80 U.S.C. § 181. (1970) reqder in perti- . 
- portunity to request a hearing at which _ 
evidence was to be presented about cer- 
tain enumerated questions relating to the | 
nature of the occurrence of the minerals 
in certain deposits, the extent of such de-— 


nent part: 


“Tyeposits of * * * paoaliia* ob shall be 


subject to disposition in the form and 


mainer provided by this chapter to, citi-. 


zens. of the United States, or associa- 


tions of such citizens, or: to any corpora- 
tion organized: under the laws of the 


United States, or of any State or. Terri- 
tory thereof, * * *” | 


6-80. B.C, § 193. (1970) provides in. in per 


Lane part: 
“The deposits of * * # seditin oe heres 


in referred to, in lands valuable for such 


minerals, * * * shall be subject to disposi- 


tion only in the form and manner pro- — 


vided in this chapter, except as to valid 


claims existent. on Feb. 25, 1920, and: 
thereafter maintained in compliance with. 


the laws. under which initiated, which 


claims may be perfected under ee laws, : 
_ including discovery. we | 
30 U.8.C, vest A970). provides in per- 


‘ -tinent part* 


“The. Sec eieey of Hie. Interior is ees 
by authorized, under. such rules and regu-— 
lations as he. may. prescribe, to grant to 
any qualified. applicant a prospecting 
permit. which shall. give the exclusive . 
right to prospect for chlorides, sulphates, — 
‘carbonates, borates, silicates, or nitrates” 


of sodium, in lands belonging to the 
United States for a period of not exceed- 
‘ing two years: ***” 
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380 U. S, C. § 262 ( 1970) provides i in per- | 
tinent part: | 
“Upon showing to. ‘the. satisfaction of 


the Secretary of the Interior that valua- 


ble. deposits of one. of the substances 
enumerated in section. 261 of this title — 


_ have been discovered by the permittee — 


withiu the area covered by his permit and 


that such. land is’ chiefly valuable there- 


for, the permittee shall be entitled to a 
lease for any or all. of the land embraced ° 
in the prospecting permit * * *,* | 

The law relating to the question of | 
whether a body of ore may be considered 
a deposit of sodium within the meaning 


of the Mineral Leasing Act is limited to -_ 
a few decisions of the Department of the | 


Interior. Such a question arose in Wolf 
Joint Venture, et a, 7 I.D. 187 (1968). ; 


“Therein, certain sodium preference-right 


lease applicants were afforded the op-_ 


posits and the: feasibility of the develop- i, 


ment of the various minerals in the © 
deposits. Td. -at 139-140. The ‘principal 
mineral of question in Wolf Joint Ven- 


tures was: -dawsonite, which is a double 
salt—a — sodium ‘aluminum carbonate. 


- About the locatability or leasability of 7 


dawsonite, the Solicitor stated : 
“Notwithstanding the presence of alu- 
minum as a constituent element of the. 


mineral, dawsonite is among the sodium 


substances enumerated in section 23 of © 
the Act, As such, dawsonite, as well as all. 
of the other enumerated substances of . 
sodium, ig. subject to disposition only un- 


- der the provisions of the Mineral Leasing 

analcite 7 

: (Na AISiA00. 120) ) United States v. U.S. 
Boras Co:, 58 L.D. 426, 432 (1948).” 


Act. (Footnote cited, #..g. 


In Robert H. Simpson, A~4167 (June 
22, 1970), the Office of Appeals and Hear- 


ings: considered an appeal from a decision 


of the Arizona Land Office which rejected | 


Simpson’ 8 sodium prospecting permit ap- 


plication. for zeolite minerals in certain 
lands in sections 18, 19, 20, 28, 30 and 33, 


T. 11:8, R. 29 EB, GS.RM, Graham 
County, Arizona, because the applied for 
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lands were already appropriated: under» 
_ the general mining law. The Land Office 


‘decision was” reversed and the cue o£ 
Appeals and ‘Hearings stated : = 


_ ee ® we have concluded that the so- | 


dium zeolites are silicates of sodium sub- 


ject to disposition. oly under the Mineral | 


- Leasing. Act of 1920, as amended, and are. 


not subject to location: and. acquisition 
under . the mining Jaws. of the one 


States. 


a a x: oe 4 ae oo eae ae: 


ORR We conclude that. deposits ‘of. 
sodium silicates’ classed as sodium zeo- 
lites are subject to disposition only. under | 
the sodium provisions of the ‘Mineral 
| Leasing: Act of 1920, and that such de- 


Pras 


posits are not subject to location and dis- . 
position under the mining: laws of the 
- United States. It.is’ our. opinion that with — 


respect toa: particular zeolite, the. ‘cation 


of the framework: must be sodium ‘or con- 
tain a significant preserice | Of ‘sodium in 
order for the zeolite to be described as 
a sodium ‘zeolite or a. Sodium ° oleate. vs 


compound. — | ek ee ae 


In our. opinion, . 


“was: not a leasable’ mineral. Wecause the . 
commercial products made from kKernite, © 

* namely borax and boric acid, were valu-” 

~ able for their boron content and not for 
the sodium. therein. ‘The Assistant See. a 
retary stated : | ae 


“The act [Mineral ener Act] ‘spe 


_cifies among the salts named “sodium bo- | 
_ rate,” and relates to the deposit found . - 
_in the ground, and it is immaterial. what 
eonstituents thereof are the: most useful 
after it has. been made into a commercial : 
commodity. It that argument. were valid. : 
‘it: would, of course, follow that no. s0-_- 
dium borate from which borax is madé 
would be within. the purview of the Leas- 


ing Act, either as it originally stood or as | 
amended. aa? rd. at 186. 


Evidence ae 
Contestant’s analyses of its amps a 


_ from the EZ No, 225 placer claim are con- 


tained in a report (Bx. -G) ‘prepared by 


Dr. Richard A. Sheppard.’ A comparable. 


report (Ex. 5) on the samples. taken: py 
Union Carbide Corner Hon was compiled: - . 


_ by Dr. Donald W. Breck. ad 


“poth - “herschelite, 
which has 7: nearly ‘pure sodium eation. 


(91. percent), and. the. intermediate cha-. 


bazite, which contains a significant. ‘pres- 
ence. of. sodium in the cation charge,. 
| would be subject to the sodium provisions ea 


of the Mineral: Leasing Act.. So long: ag an. 


occurrence of a particular zeolite may be. 


| properly identified, -in the mineralogical _ 


‘sense, as an intermediate. sodium-calcium | 


 geolite, it would. be a Silicate of sodium . 


enumerated in section 23 of the Mineral 
Leasing Act.” |. - 


~The Conservation Division, Geological : 


Survey, by. memorandum. dated Mar. 10, - 


. 1971, concurred. with. the technical state- 
Sent and findings. in Simpson and the 
Solicitor. expressly. approved . of the con- 
clusions. therein.. Disposition. of. Sodium 
zeolite Under the. ‘Mineral Leasing Act 


of 1920, M-36823, May 7, 1971. 


In. an. early Departmental decision, : 
| - Burnham Chemical Co. v. U.S. Borax Co. 


| and Western Borage “Co. ‘54 LD. 183 


(1933), the Assistant Secretary. dismissed 


cate 


as untenable an argument that. kernite 
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"2 Dr, Sheppard is a geologist for the Geologi- 
cal’ Division of the United States Geological 


Survey in Denver, Colorado. He was graduated 


from- Franklin & Marshall College in 1956 with.: 

a B.S. in. geology. Four. years later he. received: 
-@ Ph.D, in geology from Johns Hopkins. Unie... 
_ versity and since that time’ hag been. employed 
by the Geological ‘Survey. From Dec. 1962" 
“until the’ present he has been: the project chief. 
for the- zeolite - project in southeastern: ‘Cali- 
fornia. He has authored. or co-authored numer: 
ous publications dealing with zeolites (Ex. A). 


$Dr. Breck'is currently Senior Research sp. 
Fellow for the- Union Carbide Corporation ‘in ~ 
Tarrytown, New York. He received a B.S: and .~ 


a M.S. in chemistry in 1942 and 1948, re- 
spectively, from the University of New Hamp- ; 


shire. He has been employed by Union Carbide -' 
Corporation. since ‘graduating from. ‘Massachu- 
setts | ‘Institute of Technology in 1951 with a 


Ph. D. in inorganic chemistry. His entire ten- 
ure with Union Carbide has been spent work- 
ing with zeolites. He has research. experience th 
‘in inorganic fluorine chemistry, inorganic sili- . . 

mineralogy and physical 

chemistry. He has authored 2 book on zeolites | 

_ entitled Zeolite Molecular Sieves: Structure, 

_ Chemistry and Use, ‘Wiley,. New. York,1973;. 

He has also authored or co-authored an exten- 

_ sive number of publications dealing with the — 

physical properties of zeolites, He has received 

over 20 patents for synthetic zeolites and a 


chemistry, 


prdccrees involving zeolites. _ (Ex. 1). 


‘Dr. Sheppard’s report consists of three 
parts: a general statement about zeolites . . 
structure, ea 
a general . 

statement, about the two principal ZeO- | 
_ lites: on ‘the claim, chabazite and erio- | 
nite: and the mineralogy and chemistry a 
of the-ore and ore minerals from the 
claim (Tr. 16-17). Dr. Sheppard was not. 
involved in, the sampling nor in the test-. 
“ing of the samples. He. merely assembled. 3 
the - Taw data and. prepared the. report oes 


outlining their properties,. . 
chemistry | and. occurrence ; 


Cara oe 


(Tr, 17); 


Dr. Sheppard reported. that ‘the deposit Ee 
on the claim consisted chiefly of zeolites. mi 
By. Bray. diffraction, the percentages 


chabiizite,. 10 to 20%, erionite,, 5% clino- : 
ptilolite and about. 5%. other. materials . 
(Tr. 18). He believed that zeolites could 


be divided on the basis of their predomi- 
nant: ations. He.considered ‘a. sodium 


zeolite: to -be ‘one. in: which the. sodium 
‘Based on thé. 
he felt’ sodium. was: the ‘pre-’ - 
- dominant cation in the ore from. the EZ: 
No. 225.claim-and that the’zeolites should - 
be considered sodium zeolitds,:.which:in | 
turn generally could be considered: sodi- 


eation:.;was predominant.. 
_ analyses, 


um, Silicates. (Tr: 21, 26)... 


- 99%. pure. The erionite: separation was 


only about. 55% to’ 80% pure (Tr. 22). 


from. Dr... 
caleulattons for Table 6: 


Q. When“: ‘you “ealeulaitéd ” ‘the oon 
; weights for’ ‘this Table: 6,. you were as-.- 
suming these samples were ee open the pore’ ‘size of clinoptilolite following” 
‘ dehydration is t00 small to. adsorb’ oxy- 
gen (Tr. 110). According’ ‘to. Dr. Breck, 
clinoptilolite is a. very minor * component ; 
of the deposit’ (‘Tr. 118). 2 

_ Dr. Sheppard. indicated that the ‘fact 
is that Contestee’s analyses showed. an 


were ‘you not?» 
A. I treated iene: as if’ they were 


“nonomineralic, as if t they consisted of 7 


only: one mineral. | 
Q. They were pure? | —_ 
A. Right... 
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15% erionite, 5% 


. rial ( Tr. 109). 


ae Q. Now, on your Table 6, if, by ion ex- 
change the calcium in the chabazite was . 


replaced with, I mean. the. sodium in the 


chabazite in your Sample, 1 was. replaced oe 


with calcium, how many . ions of, or ; 
A. Say. half. .. s 
Q. Halt of 3. 612. 
A. Right, 


| (Tr. 47-48). 


He explained that while. sodium makes’. 
up about 55% of the sum of the mag- ~ 


~~ nesium, calcium, sodium and potassium 
- cations (Tr. 23), such.percentage repre- 


sents the exchangeable cations by atoms, . 


~ not by weight (Tr. 57)... 


‘A significant difference in the reports : 
was pointed out by Dr. Sheppard: i in-com- 
paring his Table 8. (Ex. G, p. 25). with . 
Dr. Breck’s Tables 7 and. 8 (Ex, 5; D.. 24). - 
(Tr... 26-27). The. tables. express. the 


weight percentage of ‘zeolite in the bulk | 
ore. Table 3.and Table 8. show. the results. 


of X-ray. .powder . diffraction,. analyses... 


- Contestant’s.. analysis. shows. the, three. 


sample average. to. be 75% .chabazite, | 
clinoptilolite, . and an _ 
average total of 95% zeolites, Union 
Carbide’ Ss three sample average is about 


‘Dr. Sh eppa rd ‘stated that. ‘msble 6 6 oe 60% chabazite, about 28% ‘erionite, ° no 


Gy pe “85: ‘showed ‘that’ ‘Sodium | made up 
~ abdut’ B5% Of* ‘the’ cations for ‘chabazite © 
(TE 22). “The figures in ‘Table 6 repre- 
sent. atoms Der. unit. cell. calculated on. the. : 
basis of 72: oxygen atoms: Chabazite was: 
separated from the bulk ore ‘and ‘the 
separation was, ‘considered to. ‘pe about 


significant amount, of. clinoptilolite, and ° 
an average total of 87. 3% zeolites. ‘The 
other ‘12. 7% is: apparently gangue mate: 
“Table | 7 (ix. 5, p. 24) > 
represents an “analysis of the: bulk ore 


‘ samples by oxygen adsorption. No -com-'’ 
* parable test was performed by Contest- 


ant, nor was Dr. Sheppard | familiar 


: with. the oxygen adsorption test: ¢ Tr. a : 
. 48 in 

‘The’ following” testimony was, ‘elicited z ). 
- Sheppard concerning - the + 


The - ate adsorstion: test showed 


- the average percentage of zeolites in the 
~. ore to be the same as that shown by Con- 
. testee’ g X-ray diffraction analysis. 87.8%. 


Clinoptilolite ‘did ‘not show up ‘because - 
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average “of about 60% . chabazite, while. 
Contestant’s average was. 75% chabazite, | 
could. be significant in that Contestant’s. 
analyses showed chabazite to contain . 


more sodium than does. erionite ad 28- 
20).. 


sum of the sodium and potassium oxides 
-and the sum of the calcium and magne- 


sium. oxides were just about equal, being . 
about four percent (Tr. 41). However, in. 


two of the three samples the weight per- 
centage of the alkaline earth oxides did 


exceed the weight percentage of alkali ox- 


ides (Tr. 42). In fact the table discloses 


that for each sample the weight percent. 


of Cad. is greater than that of Na.0. 


While chabazite: was successfully sep- 


arated from the ore in. the laboratory, Dr. 


Sheppard knew. of no commercial opera- 


tion by which. chabazite ‘and. erionite are 
being or could be separated (Tr..53). Dr. 


Russell -G.. Wayland‘ disagreed with Dr. 


Sheppard, he believed there were existent 
_ processes’ by which chabazite. ‘could be 
commercially ‘separated | (Tr. 98). 
ee asked to define a sodium deposit, 
. Sheppard responded : | 
et WITNESS ; Sodium, being a 
metal as. far. as T know, sodium itself 


doesn’t oceur in nature, SO. there | are no. 


deposits of; sodium. The: sodium is a very 
reactive element. . and: it’ combines - with 


| other things like. chabazites and. sulphites’ 
and enters. into: the silicates and SO. forth, 2 


4 Dr. Wayland is ‘the Chiet, ppuaetention an 


vision, United States Geological Survey. -Dr, 
Wayland received a@ B. S. in mining engineer- 


ing ‘in 1934 from ‘the University of Washing- 


ton, In- 1936 he was graduated from the Uni- 
versity of Minnesota with a M.S. in economic 
geology. The following year he received an A:M. 


from Harvard University in economic geol-. 
ogy. He then returned to the University of 


Minnesota -and was graduated in 1989 with a 
Ph. D. in geology. He is a: member of a num- 


ber of professional geological organizations 
and is a certified professional geologist. He 


has: published numerous articles and reports 


on. .a. wide range of geological topics (Hx. Cy. 


In. reference. to. Table 1. (Bx. ¢ ‘D.. 92) ts 
which contains the. figures for the weight. _ 
per centage chemical analysis of ore from | 
the claim, Dr. Sheppard stated that the — 
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but if you ‘would say a. 1 deposit of spate: 


mineral, I mean sodium itself nent oc-: 


cur as sodium. in nature.’ if 
(Tr. 58) ° : 


And on whether the deposit on the 
claim herein could’ be characterized AS a 
sodium deposit: 
“THE WITNESS: Again’ iti is a a deposit 7 
of a sodium bearing Zeolite. | 
“JUDGE LUOMA: Do you have ex- 
pertise or knowledge of commercial uses. 
of sodium? | 
“THE WITNESS: No, I don’t. — : 
“JUDGH LUOMA: You. don’t know 
then whether a-sodium as. you found it. 
to be.present in the Zeolite would. he ip 


and of itself commercially usable? -. 


“THN. WITNESS: I don’t know that.” im 
(Tr. 59) - 


Dr. Russell” G. Wayland, Chief, Con- : 
servation Division, ‘United ‘States Geo- 


— logical Survey (see above), concurred in” 


the conclusions reached by Dr. Sheppard _ 
in his report (Tr, 63). Dr. Wayland felt 
the deposit was a sodium Silicate deposit 
within the meaning of the Mineral Leas- 
ing Act and, therefore, leasable. When 
asked whether sodium was a dominant 
or essential eation in the deposit, che” 
stated : . 

AL Whether it is dominant | is fee a 
controlling point, that.it is essential is. 
a controlling point and it is an essential 
constituent. Without it, these--would not: 


be leasable and without it. these particu-. 


lar-deposits would. not be Zeolite, they 
would not. be sodium silicate, but they are 
in my view and also .in the : view of Dr. 
Sheppard.”: | 

(Tr. 63) 


Also, as:to the function of sodium in 7 


the deposit, he explained: 


“THE WITNESS: It is an essential 
constituent of these [sic] Zeolite. With- 
out: its. presence there these minerals 
would not have the properties that they - 
do to go beyond. immediately foreseen — 
properties. And the other function is that | 
it is present and the. Government. owns. 
the aaa ess 
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“JUDGE LUOMA: The fact that ae 
ealcium. itself: is. ae is ee ac to 


you? — 

. “TAH WITN BSS: ‘Not very. 
“JUDGE LUOMA: Was that your testi- 
mony? 


TAR ‘WITNDSS: No. ‘The sodium is: 
| present, it is ‘required to be there in these — 
crystalline structur es, as Dr. ‘Sheppard 


‘brought out, and I am sure Dr. Breck will 
in his report, say the same thing.- So 


without the sodium in these particular | 


minerals you ‘don’ t have these snineralss 
(Tr. 94) | | 


Dr. Breck had a different response on 


whether sodium was essential : 


MA, Well, it is eertainly not an essen- | 
tial component. There are chabazites that - 


occur that are primarily all ealcium and 


there are, of course, there are some Zeo- 


lite minerals that have as many as four 
cations, So sodium per se is not an essen- 


tial component either to the formation or. 


| to the Zeolite afterwards. We, for exam- 
ple, 
sodium based Zeolites. In one instance, 
in. fact two. instances, we go through 


deliberately an ion exchange: procedure. 
to remove the sodium because we don’t 
want it for the. end adsorption. unit and. 
in that text the sodium is neither essen- . 


tial nor desirable. 


| (Tr. 117 ‘% ae 
Dr. Wayland was: questioned exten- 


sively about the effect of the Minutes of 


the | ‘Sodium Board dated December 80, 
1960, which attempted to _ establish 
standards for the classification of sodium 


lands. (Tr. 69-80). The minutes were not — 
approved by the Director of the Geologi- 


cal Survey until July 24, 1961 (Hx. F). 


Concerning | such uit Dr. ae 


- testified : = 
“A, They are standards salle we will 


apply, they are guidelines to us. We use. 


them. ‘We would use those for broad clas- 
; sifications as opposed to case: load ques- 
tions. We might use them, we are a pro- 
fessional organization and we rely on 
the judgment of our geologists, our Dis- 


trict geologists, our Regional geologists - 
and where we have a question we go all 
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the | way to the Divector When we are | 


putting out ‘something which is rather — 


systematically and well documented; we 
go all the way to the Director for his 
biessing. We don’t feel necessarily that 


we have to, but we think it is the best — 
thing because if we are going to. have 
‘something which has been rather thor- 
oughly worked up, we feel he should 
know about it and it becomes a document 
. which we will show anybody who asks OF 
exhibits an interest. — 


Q. Then the Director’ s approval does — 


not—is not the thing: that makes them 


official ? 

A, It helps a lot. 

Q. Well, what is the effect of: ‘the Dir | 
rector’s approval? . 

A. It proves he saw it and he had no 
problem with it. : 

Q. Other than - that, 
doesn’t mean anything? 

-A. There is nothing in the law or. reg- 
ulations that require he. has to approve | 


his: approval | 


those standards in that form before we 


ok. MP 


put them. into practice. a 
(Tr. 74-75) | 


‘Dr. Wayland’s ‘testimony is. in appar- 
ent conflict with a letter dated June 26, 


1978, signed by him in. which he stated 


on p. 2 at 5(e) (Hx. 12): 


“Prior to final approval of ‘the. min- io | 


utes, they are used for information pur-. 


‘poses only and are not used as classifi- 


eation standards.” | 
In addition, Exhibit F, which is.a | copy 6s 


_ of the approved Minutes of the. Sodium 


Board, has a cover memorandum. from 
the Chief, Conservation Division, to the : 
Director, Geological Survey, which : 
states: 2 


Your: approval of this fiedioraaaiinl: 


will constitute our authority: for apply-: 
ing these new standards to. land classi- 
fication.” | _ , 


As to the quantity ote Sodan: necessary : | 
in order for him to consider the mineral. 


leasable, -Dr. Wayland testified : 

“THE WITNESS: Er would. not draw 
the line at 49.9 alkali as opposed to al- | 
kaline earth. I would draw. the line: some- | 
where down. much closer to 20 percent. _ 
The mineralogist will consider that he 


/ series and _ therefore, 
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| hag essentially an end member if. he is . 
j within 20 percent of. one end of it, but. 
what we are talking about here are in-. 


termediates in the series and I feel that 
we have properties that are, due to the 
presence of sodium as well as calcium, in 
the intermediate of this isomorphus 


clearly with the mixtures that is. de- 


scribed in these papers, technical papers | 


here,” ” (Ty, 96-97) 

The testimony presented by Contestee 
will be discussed next. Dr. Donald W. 
Breck, Senior Research. Fellow for the 


Union Carbide Corporation. (see above), 


| - testified that the material processed from 


the claim herein.is designated by Union — 
oh. Carbide as AW 500. (Tr. 109). During 7 
_ the processing of AW 500 there. is no at-. 


7 tempt made to separate chabazite and 
erionite nor ‘to remove the gangue. ma- 


terial. Dr. Breck knew of no commercial 


| process by. which those zeolites could be 


_- separated (Tr. 109). Contestee uses the - 


ore from the claim commercially without quire it. 


- beneficiation because it makes no. differ- 


"ence whether it is chabazite or erionite 


_ for Contestee’s purposes (Tr. 111). 

- During ion exchange or. dehydration, 
* there is little or no effect on the alumino- 
. silicate ‘structural framework of chaba- 
Bite or erionite (Tr. 11)... x4 S 
In referring to Contestant’s ‘electron 


: micrographs. of the samples from the 
7 claim (Ex, G, Fig. 3-6, 27-80), Dr. Breck 
Th stated that they did not provide any help- 


. ful information for Contestee’s purposes 

and he felt they were totally irrelevant 

‘in terms of Contestee’s product use (Tr. 

112). He felt the same about. Contestant’s 
eats eins analysis (Tr. 118). 

. Breck explained the: reason. wliy 

. Carbide had not made a: separa- 


tion of chabazite and erionite and done - 


separate analyses‘on.each, by stating: 
“A. Because I didn’t consider that rele- 
yant either. We mine the ore and we 
processed it as it is and we sella particu- 
lar product. We carry through no ‘separa- 
nd tion so we are therefore not interested 
“in the chemical makeup of even one com- 
“ponent.” (Tr. 118) 


we are dealing 


“While Dr. Ssnaypaat felt. fiat ‘ead 


was the predominant cation in the ore 


deposit, based on the results in Table:6, 
Hx. G, p. 35, which express the unit cell 
composition of chabazite and erionite 


based on 72 oxygen atoms, Dr. Breck dis- 


agreed. Dr. Breck: testified : 

sk s * Tf you start out with, let’s say 
in this particular case, four sodium ions 
and we replace only one calcium ion comes - 


in it automatically has to kick out two 


sodiums. That means you have left two 
sodium and one calcium, so we are now © 


at the point where we have twice asmany 
‘godium as calcium. | 


JUDGE LUOMA: Same job is being Pe 
done though? , 

THE WITNESS: The same job i is being - 
done, right. In fact, I won't £0. into this, 


in may, cases it is preferable to have: OB 
-eaicium form. However, in our processing — 
‘of the ore, as yet we have not gone into | 
that because it is not necessary, ‘but fur- | 
ther refinement in the product might re- 


JUDGE LUOMA: Well, in agent s 


‘laniguage then, i is the end result that even _ 
_ though by one method it may appear tobe — 
pr edominantly sodium in effect it may in 
another way of measuring it, [be] pre- 
“dominantly calcium because of the two to 
“oue relationship? 7 


THE. WITNESS: That’s true. 
J UDGE LUOMA: a that a correct 


. statement? 


THE WITNESS : That’s- true in ‘the 


way I determined this on the mole basis. 


If you count the Na:O and.the CaO the 


divalent ions are in the majority. But if 


you count numbers of. individual ions 
then because of this two to one relation- 
ship you.can have or do have more sodium 


than.calcium, but the calcium is perform- 


ing: a dual role for your purposes. It is 


performing a dual role.” 


7 (Fe — 


. Breck felt the unit ceil analysis 


mi as it relevant and that there was a built- 


in bias in such analysis. He stated : 
Pe i you. are counting individual 
atoms and in this case you are forgetting 
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that one eal: is equivalent 6 Pas 
sodium or two potassium - ‘because: they 
fulfill the: structural function of two i 
the other ions. 

| ee * . a o a oO 2 


: .% Yes, there, is a built-in bias. You have 


expressed ‘these compositions in several 


other ways. Really, if you want to look 
- at something ludicrous tale: the compound 
Sid. for quartz. Iti is 50 percent by weight 


silicone atoms ona number basis, but not | 
, if you got. to go to a volume basis it is . 


| over 90 percent oxygen so it depends ou 
what you pick as your basis.” 
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Dr. Breck believed that. ot the three 
. means used to calculate sodium- calcium 


content, weight percent analysis, mole 

analysis, and unit cell. analysis, weight 

“percent analysis made the most sense for 

. the purpose of the contest, as he under- 
stood it (Tr. 116). | 

Dr, Breck did not consider the ore. ae 


| posit on the claim to be a ‘sodium deposit. . 


In his opinion a deposit. containing S0- 
dium as a usable chemical component 
that could. be commercially extracted 

would have to contain much more sodium 

‘than the deposit herein (Tr. 119). | 

_ When asked whether the sodium found 


on the claim could be extracted and used 


in industry, he responded :. 7 , 

| “THE WITNESS :. It is present in 400 
small a quantity and there is no process 
that I can envisage whatsoever foreseen 
that would be economically operable. to 
extract that small amount of ‘sodium, as 
: compared, for example to the occurr ence 
of sodium in other more usable raw 
“material forms. " | a 


(Tr. 119-120) zt | eo. , Phar 
Dr. Breck: stated. that he absolutely 
‘would not agree that the deposit could be 
classified as a sodium silicate (Tr. 128). 
He would classify the deposit. on the HZ 
No. 225 claim as a calcium sodium alumi- 
nosilicate. ‘He made. such. classification 
with the realization. that his ‘analyses 
‘showed the calcium content to be only 
lenily. greater | than the sodium content. 
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‘nosilicate. (Tr. 164), 
- duced as evidence (Exhibit P).an excerpt 
from the Handbook of Geochemistry ed- 


pounds, | 
(Tr. 127 ). The price charged per pounds 
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In his opinion the deposit is better classi- 


fied as a calcium sodium aluminosilicate 
‘than as a sodium calcium aluminosilicate. - 


In that regard. he would disagree with 


the conclusions of Contestant’s witnesses. 


However, he would not disagree with the 


| analytical data presented by Contestant 


(Tr. 124-25). Dr. Sheppard stated that it 


depends upon what basis one uses in 


analyzing the deposit, but he admitted 
that on a mole basis one would have to 
term the deposit a calcium sodium alumi- 
Contestant intro- 


ited by Wedepohl and published in 1970 
(Tr. 162). The excerpt was a table which 


“listed minerals containing sodium as a 
- “major component. fs Under the heading 
“silicates” 
 erionite. There was no indication of what 


were listed chabazite and 


type of analysis had been used to arrive 
at the conclusion that sodium was a ma- 
jor component of such’ ‘Ininer als ( Tr, 


163). 


Robert Ceateiat Assistant General 


Manager of the Molecular Sieve Depart- 
| ment, Linde Division, Union Carbide Cor- 


poration, testifying as to the uses of. AW 


| 500, the only product produced from the 


deposit on the BZ No. 225 claim, Stated : 
Ly. a Well, the present commercial uses. 

that we find is they are used in acid gas 

drying, in’ applications such as removal of 


water from recycled hydrogen, water 


from air, generated nitrog en, natural gas 
like fuel gas, chloroform, earbon _tetra- 


‘ chloride, acid gas components, _ hydro- 
7 chlorie acid, NO, COs, there are other ap- 
plications where you can simply dry. or- 


ganic compounds if you want to get them 
very very dry and pass the compound 
over AW-500 and it will do‘a nice drying 


job. There are further applications for 
-ion exchange in the removal of radioac- 


tive cesium. . This is a SEG ae ad 
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The sales of AW 500 for the years 4970, 
1971 and 1972 were 95, 000. pounds, 105, 000 
and 65, 000 pounds, respectively 


for the material is dependent upon the 


-: | Investigations. of the distribution, 
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oan _ June 24, LOT : 


~ quantity — “purchased, the “greater: “the 


= amount, the cheaper: the unit’ price. ‘The 


price ranges from $1. 69 per: pound to 

$1.14 per pound (Tr. 133). | 
During the manufacturing process no 

attempt is made to remove gangue mate- 


rial from the ore (Tr. 130). Langerhans. — 


knew of no:commercial process by which 


chabazite and erionite could be separated — 


(Tr. 131): 


Andrew. J.. Regis,® Senior Research Bn- . 


gineer for Norton. & Company. {see 
above), testified for Contestee. Regis was 


the co-author of two articles on, zeolites 


whose abstracts were ‘introduced as: evi- 


dence at the. hearing (Bx. 18). He stated 
that he was’ familiar. with. Union Car- 


bide’s claims in the’ Bowie area, ‘and that 
he knew the approximate location of the 
EZ No, 225 clains (Tr. 135). - : 
The formulas used:to:express the chem- 
ical composition of the zeolites in Bix- 


_ hibit 18 were. “written, in the oxide form, : 
- weight: percentage — converted: ‘to’ oxide, 

“mole ratio.” (Tr. 189): Regis. stated. that . 
that was the only way to write.a chemi- 


cal formula for material based ona chem- 
ical analysis because it gives a. represen- 


terial (Tr. 189). He testified. that the 


ubit. cell formula may: ‘only be used’ for 
a very pure,: Very: “homogenous material . 

. and that it, does not show the true per- 
| ‘centage of the oxide i in | the. ore (Tr. 189- 


| “140).- 
- Norton & Gas hee. Aner located 


«based on his work on such claims and-in 
_-the general area, Regis would expect. the 
; ore. to. ‘become more calcium enriched as 


- S$ Andrew J. . Regis: is an Xray crystal- 
_:lographer and. Senior Research Engineer for 


Norton &: Company, Worcester, Massachusetts . 


“ (Pr, 135). His work: involves responsibility for 
‘purity, 
origin and economic potentials. of natural 2eo- 


' lite deposits in the western United States. He — 


graduated from:the University.of Utah in 1957 


_ with a B.S. in mineralogy and the following. 


‘year received a M.S. in: mineralogy from the 
. Same institution. His list: of publications. deal- 
ing with zeolites is extensive (Bx. 4). 


“éne'went north. “Based on’ the chemical : 
analyses of the samples from “EZ 225 
‘claim, he would characterize the deposit 

as a calcium sodium aluminosilicate us a 
‘calcium sodium chabazite (Tr. 141). 


said’ that’ the classification of Lcalteld a as 


‘silicates of sodium would be completely | 
| erroneous (Tr. 142). | 


| “pINpINas AND CONCLUSIONS. 


‘It is undisputed that sodium ‘is present 


- in the ore deposit on the EZ No. (225 
' placer claim. There is no basic ‘disagree- | 
ment about the amount of ‘sodium in the 
os deposit except in: its relative’ proportion 
to the amount of calcium present thergin * 
and in the method of expressing. such 
amounts. . 


Contestant claims t that the deposit ¢ con- - 


_ sists. of. ‘sodium zeolites . which generally 


can be described. as, sodium silicates. Con- 


_testee-asserts that silicate is an incorrect 
characterization. -for zeolite. minerals. 
. .Contestee. believes that zeolites . should - 
be: termed: -aluminosilicates and. that the 
. deposit on: the claim is best: ‘described: ass 


tation of the trué chémical make-up’ of. raetes sodium aluminosilicate. 


the material as a bulk composition ma- | 
r . 225 claim is-a- deposit of zeolite minerals. 


“3 find that ‘ealcium is ‘the’ prédominant 3 
“eation: The most proper characterization 


I find that the: deposit on’ the ‘EZ No. 


of the deposit is that it is a ‘calcium. S0- 
dium aluminosilicate. In a very. “general 
3 sense the’ deposit could. be considered 4. 
. silicate deposit... 
: to the-south: of the BZ 225.cdaim.and  _ 
cate of sodium so as to fall within the 
ambit of the sodium. provisions .of .the 
‘ Mineral Leasing Act?. The. language in 


“if 


Does such a deposit. quality as. a | sili- 


Robert Hi. Simpson, . ‘A-4167.; (June .22, 


1970), indicates that with respect toa 
- particular: zeolite : ‘the: dominant cation 
. must.be sodium or. there must be ‘a’ “sig- 


nificant presence” of sodium in.order.for 


~ the zeolite to be considered a sodium Ze0- 
_lite or sodium Silicate compound. | 


Herein, T have found that the predomi- 


- nant-eation in the zeolite-béaring. ore de- 


posit on the BZ No, 225 Claim i is s calcium, 


nents of zeolite minerals: 
‘silicate framework, water molecules, and 
The fact that the cations may — 
be calcium, sodium, magnesium or potas- 
' sium’ apparently has little bearing on the _ 
‘physical properties of the ore, although — 
-. Contestee: pointed out that calcium, asa. 
bivalent cation was, in fact, preferable | 
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| However the “question still remains: 


Does. the. deposit’ contain a significant 6. | 
~ question: pir ‘esented as. to. the effective daie . 
OF Jeasability of these zeolite minerals. 


presence of sodium? = 
I find. that there is. not a significant 


. presence of sodium in the deposit on the © 
; claim nor. ig the sodium essential to the 


ore... There - are three essential compo- 


~ cations. 


: to the univalent sodium for the purposes 


_ for. which the Zeolite. ore is used... Also | 


Me ion ‘exchange . has little | effect on. the 


framework structure of chabazite and_ 
-erionite. By such ‘exchange it is. possible . 


_that all the sodium ions could be ex- 
" changed for other cations. Therefore, the 


_ + Sodium ions are ‘not essential to the de- — 
| _ Posie nor is their presence significant. . | 
“There is no single element of chaba-* 


_-aite or erionite that makes them valuable 


~ minerals. It is not calcium, sodium, mag-. 


 -nesium, potassium, «aluminum, : silicon, 


_ hydrogen or. oxygen. Sodium could: not 
be extracted.and removed from the -de- 
a bosit: and marketed ata ‘profit, nor could | 
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the alumino-- 
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ing laws. Having SO concluded it is not 


necessary to deal: with the peripheral 


ORDER | 
The complaint is dismissed. 


: L. K Tmoseae 7 
| Chief Administrative Law Judge. 


Enclosure: information pertain : 
ing to appeal procedure oes 
Distribution: 


: any .of the other individual components ; Z 


Of. these. zeolite minerals. I find that the 


| deposit, on. the. BZ. No. 225 placer claim 


‘elaim igs derived from. the ‘physical char- 


| acteristics exhibited by the unique com-— 


_ bination of elements formitig these. ZE0- 


im lite minerals. Such characteristics make . 
~ this zeolite ore commercially valuable for - 


use as adsorbents: and molecular sieves. 


‘Therefore, the: ore deposit: on the’ EZ. 
No, 225 placer claim is: not a deposit of 
: godium’ or a silicate of sodium within . 
the’ meaning of the Mineral Leasing Act, 


ing: permit. applicant aparty tothe 
contest was incorrect and may. re-- 


ed . quirea substantial repetition of the 
as: having a meaning; suggesting or contain- _ 


“ing some concealed, disguised or special mean- __ 


a and’ is locatable under: the general | min- 


. © Significant is : defined. in Webdster’s . New 


International Dictionary, 3d Edition, 


~ Ing; having or. pees to have influence :or 


“9, effect. 


“obi raat a JUDGE. 
‘RITVO DISSENTING: 


fs not. valuable for’ the sodium. found |. 
7 therein. ‘The value of the deposit. on such _. 


“ths conclusion reached by the 
majority. for. reasons. of substance = 
and: procediire. 
‘would find-that the zeolite deposit 
‘is ‘disposable only under the ‘pro-— 

visions of the Mineral Leasing Act 


TT must respectfully ne from. 


On the merits I . 


and on. procedural grounds I would. 


“find the failure te make a prospect- 


proceedings to this point. . 
Examining first: the: procedural | 


‘problem, T note that the case origi- 


305} . on 


| aes ‘vith ¢ an splication, A-4167, | 
filed by Robert E. Simpson, for a 
sodium prospecting permit appli- . 
- -eation for among others, the land 
covered by. other of Union Car- 
_ bide’s mining claims. In a decision 


dated . Sept. 5, 1969, the Arizona 


Land Office rejected his application 
| because the lands were already _ 
‘appropriated .under the mineral 

land laws by Union Carbide. On ~ 
appeal to the Director, this decision. 


was vacated and remanded. Robert 


 E. Simpson, A-4167 (June 22, 


| 1970). ‘The decision instructed : 


; Accordingly, in view of the conclusions 
- we have reached herein, the land office | 
_ decision of September 5, 1969, is hereby 
-. vacated, and the case is remanded to the 
_ land office, through the Arizona State. 
| Director, for further: appropriate action 
_ not inconsistent with this decision : (1): 
to determine whether the lands applied: 
-.. for are properly ‘subject to the sodium. 
prospecting provisions of section 23 of. 
the Mineral Leasing Act or-are subject to. 
. eompetitive leasing: as authorized by sec- 
tion 24 and the regulations promulgated | 
" thereunder ;- (2) -to determine whether. 
any mining claims. have been. located: on 
‘lands subject to this appeal involving an — 
asserted. discovery: of sodium zeolites; 
_ (8) if.a discovery of zeolites is asserted, 
-- to initiate a mining contest for the pur- — 


pose of challenging the validity of the 
said mining claims; (4) 


‘plication; and (5) to resolve any: other 


question | which may arise. in this aaa 


7 and requires such resolution. a 


- Thereafter, a contest rooedine 


7 “was initiated, not against the lands | 
. involved. in. Simpson but against 


another Union Carbide placer claim 


- cae the ground that the mirerals for 
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which het aan Had been mere | 
not locatable under the mining. laws. 
‘The contest. complaint. states that | 
_the land is also included in sodium _ 
“prospecting permit 4 
 A-73800 filed. Sept. 25, 1972, by 
George H. Hunker, Jr. Although os 


Chemical. - Co. 


7 to determine - 
_- whether the appellant herein is entitled | 
to the issuance of a sodium prospecting | 
permit for the.lands included in his ap- 


Burnham Chemical Co., : 
(Sitele : 


application . 


the validity of Hunker’s prospect- 
ing permit applicatien, under which . 


he intends to explore for the same 

deposits as Union Carbide claims, 7 
‘is intertwined in the issue raised by _ 

- the contest, for if the minerals were. 
found locatable, then Hunker’s per-. 

"mit! application would in all likeli- — 
hood have: to be rejected, Hunker 

was not. made a, party to the contest... 


In other. situations involving a 


‘conflict between a, mineral claimant: . 
. and a mineral. leasing act. permit. c 
- applicant or lessee; the Department. 


has explicitly directed that-both:the » 7 


“permit: applicant or lesseé and the 
mineral claimant be made parties — 
to the contest i. Burnham | 
- United ‘States | 

Borax: C0. 54 LD: 183,.- 184, 185 


(1983) ; reversed in. part, U.S. ve 
United States Borax Co.,581.D.426 


.(1943)"; Union Oi Co. of Califor-— 


nia, 65 1D, 245, 253. (1958), aff’d.,. 


- Union Oil Company of California : 
-y. Udail,. 289 F. ad Ca oo on 


1961). | 
AL nemuiton: in this contest 


that the zeolite deposit. is. locatable _ 


and not leasable will not be binding . 
upon Hunker’ and presumably he’ 


will, if he so desires, be free to liti-” Ee 


gate the matter when his permit ap- 


‘LHor a paination of. later proceedings see | 
ae LD, 365, 366. 
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plication is rejected as a | result of 
this contest. | 


| - Whether Hunker 4vould - te as- 
sired of 2 permit or not, if the de- - 
posit: were held leasable, i is immate-: 
rial. The point 1s that 1f his permit 
application 1 is denied on the ground 
that the deposit is locatable it is 
likely ‘that the proceedings to date 


may be repeated. © 


“It would have’ been ites ables t 6 : 
havé‘had Hunker made a party to. 
the contest: at: the outset. ‘That not 
having been done, an alternative is 


not to] issue a decision o on the merits: 
| "So. five charges which neutralize one ‘of ‘the 


at this time. 


I would: at least sedate a deci: 


gion: ‘adverse: to Hunker until he has 
been: given permission to intervene, 


if he so ‘desires, and to ‘decide’ for 
himself whether he'believes the rec-: 


ord is complete from ‘his point of 
view. Despite the majority’s appre- 


hension, there are no mechanical. 
difficulties to having Hunker: ap 


pear in.the proceedings. «.:: 


. To ..understand:. the’ arobleiad: 
raised by this appeal.on the merits. 
we must first.consider the nature of 
the mineral in dispute. The Admin-. 
istrative Law J noes a it as. 


follows: 


Zeolites’ belong to a group of pe veeee 


occurring minerals called framework sili- 
cates. There are several groups of frame~ 
the feldspars, the feld- | 


work | silicates : 
spathoids and the zeolites, Zeolites were 


first recognized as a new group of miner: - 
als by a Swedish: mineralogist in 1756. 
There are more than 40 naturally occur- 


_ ving zeolites. All the zeolites are crystal- 


line hydrated aluminosilicates of alkali 
(e.g., sodium and potassium) and alka- 
line earth (é.g., calcium and: magnesiunt) | 
elements ‘(Ex. G, p. 1; Ex. 5, p. 8; Tr. 19- 


20). The two principal zeolites found in 
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: fis) ore: deposit. on the EZ No. 225 claim 


are: chabazite ae erionite. ee 1; Ex. oF 
“Zeolites. have. “thee. components | 
erystalline aluminosilicate pee 


~ gtructure, cations | and water molecules 
(Tr, 30). 


‘The framework structure is 
based on an infinitely extending: three-di- 
mentional network of A10: and,:SiO, tet- 
rahedra: ‘linked to:each other by the shar- 
ing of all the oxygens (Ex. 5, D: 8). The. 
structure encloses" inter connected -eavi- 


ties: occupied by the cations and. water 
molecules’ (Ex. G, Dp. 1). 2; “ste 


~The tetr ahedra of four ur oxygen i sons: sur-, 
as the building. blocks. ‘of the zeolite 
framework. A silicon. ion has four posi- 


two negative charges on each oxygen. The. 
remaining negative, charge on. each oxy- 
gen combines with another silicon,or alu- 
minum ion. The aluminum ion-has only. 
three ‘positive charges (Ex. 5, p..5). The: 
deficiency :must.-be-made.up-by an addi-» 
tional positive charge of: alkali. metals, — 
such .as sodium: .or potassium : with .one — 
positive charge (M-+-) for-each.atom, or. 


alkaline -earths, such as calcium ‘or .mag-- | . 
charges) 


nesium: : with - two | positive |. 
(M-++-+-) for each atom:.(Ex. 5, p.. 6). 
Such. positive charges, known as cations,: 

in most cases :may..be:completely inter-. . 


. ehanged -for: other. cations, without: de- — 


stroying the cr ystalline. framework struc-: 
ture. Such an’ ‘interchange: of cations. is. - 


called cation exchange (Ex. G, p. 6).. 


Water. molecules, along .with the ex- 


changeable’ cations, occupy. channels and 
interconnected voids: within the crystal-. 


line framework structure of the zeolites. 
(Ex. 5, p. 11). The water may be revers-° 
ibly removed: without significant struc-- 
tural distortion (Tix. Gy p. 7; Tr. 84: 132). 
The dehydration of ‘geolites is. necessary 
to free the cavities and channels of the 
zeolites for. their commercial use as mo-. 
lecular sieves and as adsorbents ( Ex. G, 


—p. 8; Ex. 5, p. 1-4). 


Zeolites exhibit molecular sieve proper- r 
ties. based on the size . of. the apertures ; 
that connect the voids oe G, D. 8). Zeo-~ 
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lites fortii- ‘microporous tolecilay sieves 
whose ‘apertures or ‘pores’ ‘are less: than 
10 A in diameter’ (Ex. 5,'p. 1). 

“The term: ‘molecular sieve may refer to 
wiieroporous: ‘solids: which ‘can separate 
molecules based on differences in size and 
shape. The molecular sieve action can be 
total; certain large molecules may be to- 
tally prevented while diffusion of smaller 
molecules may occur, or there may be a 
‘partial sieve action where different: size 
molecules- may diffuse vor penétrate the 
~ solid at varying rates: uader various. con- 

ditions (Ex. 5, p. 3)... i a ee 

- Such properties ate eeaalies very use- 


ful in: the removal of water and ‘sub- » 


stances such as sulfur dioxide and hydro- 
gen sulfide from gas ‘streams (Ex. 5, p. 


21) and in selective a iar oot other. 


materials (Tr. 108). 


JT would first note that ‘while’ fe 
majority affirms the result reached 


by the decision below, it: Te] jects the 


rationale of that decision and bases 


its conclusion on different criteria. 
The decision below accepted i in large 


part the test set out by the BLM in 


Simpson, supra, and approved by 
the Solicitor, but held that under 
that test the zeolite deposits. were. & 


locatable and not a leasable deposit. 7 


The majority rej jects that test, offers 
a. different two-part one, and’ then 


concludes that under one of its cri- 


| teria, the deposit is locatable. It does 
not. discuss whether. it. would reach 
the same conclusion if it applied the 
same test as did the BLM. and the 
Adiinistrative Law Judge. 


In my opinion, on the one hand | 


the second part of the new, two- “part 
test eee by the majority 1s 


a 1A is one sudeeron: An angstrom isa unit _ 
of linear measurement, One inch equals 254, sre 


— 000,000 A (Tix. 5, p. 1). - 


| not persuasive, aaa on ane other, he 


Administrative Law Judge’s appli- 
cation of the BLM test, which in my 
view is sound, is incorrect. © 

_ First: as to the majority’s stand- 
a The majority offers as the first 
of. its two criteria for classifying. 


a zeolite as a silicate of sodiumthe 
-requirement.‘that the sodium be _ 
present in sufficient quantity to be 
commercially valuable. I agree that 
a zeolite deposit containing sodium - 


which is commercially valuable is | 
disposable only under the Mineral 
Leasing Act. This would: also be the — 
result under. the BLM test... 

- The: second. criterion is oie 
troublesome. It would deem leasable 
a deposit of:a silicate of sodium (or. 


any other leasable mineral) only if 


the sodium is essential to the molecu- 
lar structure of the mineral. In ap- 
plying the test to this zeolite deposit, 
it points out that the sodium in the | 
molecules of these zeolites can be re- 


‘placed by another’ cation, such -as 
calcium. From this it concludes that 


the molecular structure is not de- 
pendent upon which cation is pres- 
ent and therefore that the presence 
of sodium .is not.essential to the 


existence of the zeolite deposits. 
Thus it finds the zeolite — not 


to be leasable.. - 

~ This criterion ie its origin i In & 
Geological Survey definition of “so- - 
dium” for the purpose of the Min- 
eral Leasing Act. The Geological 


Survey defines a sodium mineral as 
“any valuable mineral that contains 


the element sodium as an essential 


element. of the mineral’s crystal 


828 © DECISIONS OF THE 


structure” (Ex. J. at one (Italics: 


supplied.) More specifically, a so- - 
dium zeolite is defined as “a crystal-_ 


line hydrated sodium aluminosili- 
cate with a framework. structure 


that encloses cavities occupied by a 
significant amount of sodium and 
other alkali and alkaline earth ae 


erals.” Td. at 14. 

The majority acants fie, first 
definition in an abbreviated form 
by stating that the sodium cation, 


being replaceable by another, such — 
as lean. is not essential to the 


molecular structure of the deposit. 
Whether and how molecular struc- 
ture differs from crystal structure 
is not explored. ‘It then concludes 
since sodium is not essential to the 
existence of a zeolite deposit, this 
zeolite deposit is not a sodium de- 
posit within the meaning of the 
- Mineral Leasing Act, as: amended 
- (80 U.S.C. §§ 261, 262 (1970)). 


In Wolf. Soint Venture, 75 I.D. 
187, 1388-189, ftn. 4, the Solicitor, in’ 
‘discussing’ a related ovement re- - 


ferred to analcite 
| (NaAISi:0, HO) 


a “beelita as an example: of a ibaa 


able not 4 locatable mineral. That | 


decision stated : 


_ Before proceeding to what ~ specific 
questions must be considered by the 
hearing examiner, a threshold question 
: is presented as to dawsonite | 


‘[NasAl (COs) >,2A1 ( OH) cE 


That ammetions is whether dawsonite, since. 


it contains aluminum, is a locatable 


rather than a leasable mineral. The so-— 
dium provisions of the Mineral Leasing. 


Act, supra, clearly establish that daw- 


sonite, whatever may be its availability — 
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for ieaeing in the- circumstances pre- 


-gented by these applications, is not open 


to. location:.and disposition under the 


mining laws of 1872. 


~ Under the sodium provisions a wenn 
ie is entitled to a lease upon showing to 


the satisfaction of the Secretary of the - 
‘Interior, inter alia, that valuable deposits | 


of one of the enumerated sodium sub- 
stances, including carbonates of sodium, 
have been discovered. Dawsonite is a 
double salt—a sodium aluminum carbon- 
ate, but it is nevertheless a sodium car- 
bonate.* Notwithstanding the presence of 


, aluminum as a constituent element of 


the mineral, dawsouite is among the so- 


dium substances enumerated in section 


23 of the Act. As such; dawsonite, as well 
as all of the other enumerated substances - 


of sodium, is- subject to. disposition only 


under the provisions of the Mineral Leas- 


‘ing Act,‘ United States v. U.S. Bora Co. a 
—6BS LD. 426, 432 (1943). | 


Thus, if we look to past depart- - 
mental action I can only conclude 


that the Department has held de- 


posits such as. this one to be leas- | 


able.® . 
I cannot accept - ie, conclusion — 


that the Dossinity of a cation ex- : 





sThe et cpaska broadly of carbonates: ‘of. 


~ godium. There. is no limitation that the form 


or mode of occurrence: be simple salts of 
sodium. ‘To the contrary, in a hearing on the 


Potassium Act of 1927, as. amended, 30 U.S.C. 
' gees. 282 et seq. (1964), the Director of Geo- 
logical Survey gave examples of double salts 
: and complex silicates of potassium as leasable 

- minerals: alunite, a potassium aluminum sul- 


phate, KA1,(OH),(S0O,),5; and leucite, a potas- — 
sium aluminum silicate. (KA1S1,0,). Hearings 
before the House Committee on the Pubdlic 


‘Lands on ‘H.R. 9029, 68th Cong:, 2d Sess., 39 


(1925) : see Wayland, Is the Mineral. Locatable 
or Leasable? Mining Congress Journal; pp. 
36-40, July (1967 ). (Italics supplied. ) 

4 H.g., analcite (NaA1Si, 504H,0). 

5 The majority refers to “ulexite’ as a de- 
posit containing’ sodium which was held to be 


- locatable. Whatever the chemical composition _ 
of ulexite may be it was found | locatable be- 
- cause it was a “calcium borate,” not a sodium . 


borate. United States v. U.S. Borav Ce., 58 
LD, 426, 428 (1948). | 


so) ee v. 


7 Se 18 - te be diet Pees on 
which the resolution of: this novel 


: problem depends. ‘We must begin | 
' with a realization that the Congress : 


had little, if any; thought of how 
the technical terms of the sodium 
provisions of the Mineral Leasing 


Act, supra, could be applied to so 
odd a mineral as a zeolite. The ma- 
jority. offers a highly technical 


characteristic of. zeolite as the de- 
ciding criterion. There is, of course, 
‘no support for this test inthe legis- 


lative history of the sodium or othee : 
portions. of. the Mineral Leasing 7 


| Act. 


essential to.the existence:of this zeo- 
lite deposit, not whether there can 


‘be other « zeolite — deposits with 


another. cation. As Dr. Wayland 
testified when asked whether sodi- 


- um was the dominant or an es- 


sential. cation. in the deposit : 
“Whether it is dominant is not a 
controlling point, that it is es ssential 
is a controlling point and it is an 

essential constituent” (Tr. 68). The 


sodium i is not scattered through the 


7 chabazite or erionite or ‘clinoptilolite 


as are pebbles i in.a sand and gravel 
deposit, or, like wheat: and.chaff, to — 
be sifted out by. tossing it in the air — 
| afew times. It is bound to the 


framework constituents by its neu- 
tralization of the excess negative 
electrical charge, or ion, of the 


- framework. “Wherever: the zeolite 
goes, the sodium goeth also. While 
it is there it is essential to the stabil- 
ity of the zeolite. Although it may 
7 be apne chemically: By another | 
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cation, it is ‘eséentisl ti the a: - 
structure of the zeolite so long as it’ — 
is there. It may not be. part of the 


framework structure of the crystal, 


as Union Carbide contends, but the _ 


framework structure is not the same ee 


_as the crystal structure. 


The sodium cations are -chemi- 


-eally, that is, electrically, bonded to — 
_the other components of the double 
salt constituting these zeolites and, 


except in the more. philosophical 
than scientific meaning of my col- | 
leagues, are essential to the crystal 
structure of these zeolites ancl to its 
stability.® 

We mace also Stree again ‘that 


Union Carbide markets the zeolite — 


without: attempting to replace the — 
sodium cations. with any others. 


‘Thus, they are essential to the prod.- 7 
uci Union Carbide sells. . : 


Further the ‘oft- ae asser- 


| tions that the presence.or absence of © | 


the sodium cation, so long as it is re- 


| placed by an. equivalent,. is Imma-_ 
| terial to the zeolite} is not necessarily ay 


‘The framework of the pedis iio! 
totally rigid and the size of the apertures. 


can be reduced by lowering the tempera-_ 


ture. Cations are located near the aper- | 
tures and partially block them. Aperture 


size can be increased. by reducing the: 
- number or size of the cations through ion — 
| exchange (ix. E and G, Dp. 8). te: 


6 The a iouty refers te casual presence of 
sodium in the molecular structure. Casual is — 


defined as “1. Happening or coming to pass — 


“without design and without. being foreseen or 
- expected; coming by chance. 2. Coming with- © 
out regularity, occasional, incidental.”’ Web- 
 ster’s New International Dictionary (24 ed.). | 
IT suggest the relationship of sodium to these | 


zeolites is far from. casual, ° ca ea Ss : 
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‘The size and charge of the cation has 
an important effect on the properties. of 
the zeolite, such as.adsorption and ion ex- 


change. Id. p. 19, See also pp. 5,6 and 14. 


As Dr. D. W. Breck, one of Union 
Carbide’s. expert witnesses. stated: 


“In many zeolites cation, exchange - 
and/or dehydration Inay produce 


substantial structural changes on 
the framework and consequently al- 


ter physical properties. ee (Ex. 
5, p. 4.) “The size and charge of the - 
cation has an important effect on the 


properties of the zeolite, such as ad- 
Seo and ion exchange. 2 I a. P. 
19. 

| ‘While Dr. Breck’ statement con- 
tinues with a discussion of the ad- 
vantages of the calcium cation over 
the sodium cation for certain uses, 
his discussion is predicated upon 
the proposition ‘that not all cations 
are equal — thatthe presence or ab- 
sence of a particular cation’ can 


_ make a difference ‘in the’ perform- 
ance and: characteristics of a eee 


ticular zeolite. 


Since the maj jority oud not shold | 


a deposit of ‘a silicate of sodium 
locatable, and thus not Jeasable, 
merely because the sodium was not 

able to be extracted for usé as sodi- 
um, or, if it could, it was not to be 
so extr acted and used, we must find 


another test. for. ae sodium de- 


posits: The Simpson, case, supra, 
- devised such a test, which as we 


have seen, was approved by the As- 


. sociate Solicitor. . 
_ Simpson held that: 


[whith respect to a: particular zeolite, the 
eation of the framework must be sodium 
or contain. a significant: presence of sodi- 
um in order for the zeolite to be described 
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as: a | sodium. zeolite or a sodium silicate 

compound. 2 

Po + ae ete, ee 
In our opinion, both herschelite, which 

has a nearly. pure: sodium cation (91 per- 


; cent), and the intermediate chabazite, 


which contains a significant pr esence. of 
sodium in the cation charge, would be 
subject -to the sodium provisions of the 


“Mineral Leasing Act. So long as an om 
_ currence of a particular zeolite Imay be 
pr operly. identified, in the mineralogical | 
sense, as an intermediate sodium-calcium — 


zeolite, it ‘would be a‘silicate of sodium 
enumerated in section 23 of the Mineral 
Leasing Act, 

The Conservation Division, “Gectseteal 
Survey, aed by memorandum dated 
March 10, 1971, concurred with the tech- 
nical statements and findings in Simpson 
and the Solicitor expressly approved of 
the conclusions’ therein. Disposition of | 
Sodium Zeolite: Under the Minerat Leas- 
ing. Act of 1920, M-86823, May 7; 1971. 


~The Administrative Law J oe 
summarized the technical evidence _ 
and the several tests which may be 
used to measure the relative per- 
centage of sodium and calcium in 


the chabazite and erionite, and. cli- 


noptilolite separately or in the ore. 
While the’ proportions differ slight- 
ly depending on. which method of » 
measurement. is used, the results of 


each method are not disputed. The 


alkaline earth oxides. . (magnesium 
and calcium) and the, alkali oxides 
(potassium and sodium) each con- 
stitute approximately half of the 
cations. Administrative Law J udge, 
p. 15, Tr. 114, 128, 195... | 
Thus even. if we were to conciade | 
as did. the. ‘Administrative. Law 


Judge, that calcium, and not. so- 
dium, is the emia cation, we 
would still be left with the. problem 
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of. Eee, wos is a : significant 
presence of ‘sodium i in the ore. 

_. Before we-consider this 1 issue, we 

believe it: important to point out, as 


- did the Administrative Law Judge, 
that it has long been settled that the 
‘use to which ore is put does not de- — 


termine whether it is leasable, that 
is, an ore otherwise leasable ‘ remains 


| only leasable’ even if the commercial 
product is valuable fora constituent a 


other than sodium. 
As “the 
J udge stated : 


In- an early. Departmental - decision, 
Burnham Chemical Co. Vv. TS, Boreas Coa. 


and Western Borar C0., 54 ID. 183 - 


(1983), the Assistant Secretary dismissed 
‘as untenable an ‘argument that kernite 


was. not. a leasable - mineral because the : 
oa commercial products made from. kernite, 
namely borax. and” “‘porie acid, ‘were valu- | 
able for ‘their boron content and ‘not for 
the sodium. therein. ane Assistant Secre- 


tary: stated ' 


He oe The act [Mineral ‘Yieasing: een spe- 
cifies. among: the. ‘salts named; “sodium 


borate,” and relates to: the. deposit. found 7 


in the. ground, and, it is immaterial what 


constituents thereof are ‘the most useful | 
‘after it has-been made into. a commercial : 
commodity. If that argument were valid | 


it would, of course, follow that no:sodium 
borate. from which ‘borax is made would 


be within the purview . of the Leasing 


Ket, either as it originally ‘stood or as 
‘ amended. Id. at 186. : eo 


Tt is this concept high’ has led | 


| the. majority to devise its own ‘tést 
in order to avoid at, least. j in this j in- 


-stance the: necessity: of determining 
at what point, if! ‘any, ‘the ‘amount 
of sodium in an. ore becomes ‘sO. 
minor that. the, deposit: is. ‘not Teas. 


ecucol ee ear er ay 
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The Aarninethatiys Tass J aie. 
Rowever | in my opinion, overlooked 


this rule in finding the sodium: “in- 
‘significant. ” To reach his conelu- 
‘gion. he stressed that- the sodium 3 in 
the zeolite..is not: recoverable. and 
that the sodium. ions. ‘are. inter- 


changeable with. other. cations. We 


have indicated.earlier our disagree- 


ment with the significance the, Ad- 


ministrative Law J udge gave to in- — 
terchangeability. Here we point out | 

that the. deposit.as it lies in the — 
-- ground contains sodium and that it~ 
is the deposit as found and utilized 
that is to be examined to see whether 
Jt is leasable: . 
-whether sodium.can be, or.if it can, 


In. other. ‘words 


whether: it is anteaded to. be: ex-— 


_tracted from the deposit is immate- 
-zial: The.only issue is. whether the 
ore contains sodium in one of the — 
.forms stated. by. the Mineral roe | 

ing Act to be leasable. . 


Having posited thei issue: in: : this : 


guise, we recognize at once that the 
test cannot be so completely simple. 


No: one. contends that the .merest 
trace-of a: silicate: of sodium is suffi- 


cient to render a-deposit only leas- 


able. For example, Dr. Wayland, 


Chief, Conservation Division of - 
‘the Geological Survey, stated that 
he would classify.as:leasable an ore 
‘that contained 20-percent. of its‘ cat- 
lons:in the form of a leasable: form 
of sodium (Tr. 96-97). In:terms of 
this deposit I take that: to mean: 20. 


percent of 8 percent: (the totalalkali 


‘and ‘alkaline ‘earth in the deposit) — 
‘or 1.6 percent. of the deposit. Here 
‘the - potassium and: sodium oxides 
7 Ses about 50 ea of the cat- 
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- ions or 4 percent of the ore, ae - 
the sodium constituting about 8 per- 
cent of that amount. This amount is 


well above the minimum elgzeted 
. by: ‘Dr. Wayland. | 


However, we need ao: decide: 


ahat’ the possible minimum per- 


‘centage of sodium or other leasable 

: minerals. may be in other deposits. 7 
The ‘silicate of sodium‘in this de- 
posit is essential to the functioning 7 
of this deposit for use as a mole-. 
cular sieve or in an ion exchange — 


“i process, Whether the same amount 


 of-a silicate of sodium in a deposit 
of common rock, where the sodium es 
-plays.no role in the useto  whichthe 


rock is put, would make that de- © 
:. IBMA 19 


c posit leasable is. doubtful, but that 
‘issue is not before us. 


_..* Where the amount of a Sheds of - 
sodium in a deposit is significant 


and contributes to the characteris- 
ties for which the deposit i is valued, 
then the deposit is one that is 


: subject: to disposition only under 


the Mineral Leasing Act. Since this 


- Judge and hold the claims invalid. | 


"Finally, I am not.persuaded by, 
the appellant’s contention ‘that the 


deposit’ is locatable because the 
‘claim was located prior to the date 


i. -on. which the Geological Survey 
i.) administratively determined that 


-zeolites would be subject to the 


Mineral Leasing Act. Whether a 
deposit is leasable or locatable de- 
pends upon ‘the facts existing on 
7 ‘the day. the claim is located. Here: | 
all the relevant facts, both chemical : 
and industrial were known then. It _ 
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se Federal © ‘Coal “Mine | 
Safety Act of 1969: Imminent ee 
- Extent of Withdrawal . | a 


“In the: review: of. a. withdrawal order — 
issued under sec.. 104(a),. 


(84 LD. 


‘was ; only the application of the » 


facts to the law: that-was made 
later. 
obligation to clarify » in- advance 
which | deposits. are Jeasable-‘and 

which are lo¢atable. He may decide: . _ 
--each. situation when it is presented 


The Secretary'is under no 


to. him without being” forclosed be- | 


cause he has not done so earlier... 


Therefore, . I would: reverse the 


decision of the Administrative Law 
Judge and. find the mining claim p ! 


invalid. . | 
| * Mazer Bevo, | 
Administrative Law. Judge. | 


OLD BEN COAL COMPANY 


Decided i 28, 19 


| Appeal: by the Mining ‘Enforcement 
and Safety Administration — from a 
| decision by Administrative Law Judge oa 
'- John -R. Rampton, Jr.,. “oy 
VINC 74-42, dated May 1, 1975, grant- 2% 


Docket. No. 


ing an application for review. filed by 


7 _ Old Ben Coal Company and vacating — 
- deposit meets that test, I would find — Deny send) ventas 


‘it leasable only and not locatable. , 
: - Accordingly, I.would reverse the. 
~~ holding of the Administrative Law ; 


an order of. withdrawal issued pur- 
. suant to Section 104 (a) of the Federal 
Coal Mine. Health and. Batety Act. of : 


1969. 
* Affirmed. Lees gs 
Health’ ‘anid a 


sistency between an inspector’s ‘finding. 


of imminent danger and his failure to : Bee 
withdraw men-from one of the areas -- 


logically . affected: thereby, should: not be 
relied on: directly to. find that no imminent 
danger existed but. it is not improper to 


“yely on that inconsistency indirectly in _ : a 
- determining the ap eeues credibility aa 


at the hearing. 


the incon- 
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- ions or 4 percent of the ore, ae - 
the sodium constituting about 8 per- 
cent of that amount. This amount is 


well above the minimum elgzeted 
. by: ‘Dr. Wayland. | 


However, we need ao: decide: 


ahat’ the possible minimum per- 


‘centage of sodium or other leasable 

: minerals. may be in other deposits. 7 
The ‘silicate of sodium‘in this de- 
posit is essential to the functioning 7 
of this deposit for use as a mole-. 
cular sieve or in an ion exchange — 


“i process, Whether the same amount 


 of-a silicate of sodium in a deposit 
of common rock, where the sodium es 
-plays.no role in the useto  whichthe 


rock is put, would make that de- © 
:. IBMA 19 


c posit leasable is. doubtful, but that 
‘issue is not before us. 


_..* Where the amount of a Sheds of - 
sodium in a deposit is significant 


and contributes to the characteris- 
ties for which the deposit i is valued, 
then the deposit is one that is 


: subject: to disposition only under 


the Mineral Leasing Act. Since this 


- Judge and hold the claims invalid. | 


"Finally, I am not.persuaded by, 
the appellant’s contention ‘that the 


deposit’ is locatable because the 
‘claim was located prior to the date 


i. -on. which the Geological Survey 
i.) administratively determined that 


-zeolites would be subject to the 


Mineral Leasing Act. Whether a 
deposit is leasable or locatable de- 
pends upon ‘the facts existing on 
7 ‘the day. the claim is located. Here: | 
all the relevant facts, both chemical : 
and industrial were known then. It _ 
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se Federal © ‘Coal “Mine | 
Safety Act of 1969: Imminent ee 
- Extent of Withdrawal . | a 


“In the: review: of. a. withdrawal order — 
issued under sec.. 104(a),. 
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‘was ; only the application of the » 


facts to the law: that-was made 
later. 
obligation to clarify » in- advance 
which | deposits. are Jeasable-‘and 

which are lo¢atable. He may decide: . _ 
--each. situation when it is presented 


The Secretary'is under no 


to. him without being” forclosed be- | 


cause he has not done so earlier... 


Therefore, . I would: reverse the 


decision of the Administrative Law 
Judge and. find the mining claim p ! 


invalid. . | 
| * Mazer Bevo, | 
Administrative Law. Judge. | 
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'- John -R. Rampton, Jr.,. “oy 
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ing an application for review. filed by 


7 _ Old Ben Coal Company and vacating — 
- deposit meets that test, I would find — Deny send) ventas 


‘it leasable only and not locatable. , 
: - Accordingly, I.would reverse the. 
~~ holding of the Administrative Law ; 


an order of. withdrawal issued pur- 
. suant to Section 104 (a) of the Federal 
Coal Mine. Health and. Batety Act. of : 


1969. 
* Affirmed. Lees gs 
Health’ ‘anid a 


sistency between an inspector’s ‘finding. 


of imminent danger and his failure to : Bee 
withdraw men-from one of the areas -- 


logically . affected: thereby, should: not be 
relied on: directly to. find that no imminent 
danger existed but. it is not improper to 


“yely on that inconsistency indirectly in _ : a 
- determining the ap eeues credibility aa 


at the hearing. 


the incon- 
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In the absence. es a \ clear and convincing 
showing of prejudicial error, a ‘Judge's 
| findings” as to witnesses’ credibility will 


not be disturbed on appeal. 


3. Federal ‘Goal: ‘Mine Health. eer 


: Safety Act. of. 1969: ‘Evidence: Cred- 


ibility of Witnesses ee 
es APPEARANCES:. Robert A. Meee: 


te Esq., for appellant, Old Ben. Coal Com- 


pany; Thomas A. Mascolino, Esq., 
Assistant. Solicitor and Frederick W. 
| Moncrief, Esq., Trial Attorney, for 
iz appellee, Mining. Enforcement and 


24 coe Administration. 


OPINION. BY. ‘ADMINISTRA- 


- TIVE JUDGE SCHELLEN- 


GRETA TI ON Ss. oe ane 


“Factual tid: Pp ocedural 
_ Background 


“On Sept. 26, 1978, Mining 7 En- 
forcement and Safety Administra- — 
tion: (MESA) Inspector Narnie E. 
_ Nangle issued a withdrawal order 
 piecaent to sec. 104 (a) of the Fed-- 


~ eral Coal Mine Health and Safety 
Act of 1969, to Old Ben Coal Com- 


pany (Old. Ben) in respect of the. 
| 21.Mine. Said order 
7 described the. conditions creating 
the alleged imminent danger as 


- follows: 


ose. coal. and float eon angi: was ‘ale 


: lowed to accumulate in excessive quan- 


-. tity. along the floor of the 8 east south 
belt conveyor entry. This loose coal and 


, 7 1 30 v. S. Cc. $8 801-960 (4970). 


243-118-776 


withdrawn. as follows: 


float coal dust began’ 150. feet outby | sur- | 
vey tag F850 and continued inby™ to the 


: tail roller. of the No. 3 section, a dis- 
‘tance of approximately 4500. feet. At 4 
locations. the bottom’ belt | rollers” were 
mnissing and the bottom belt was running : 
in the loose - coal and coal dust. The ac- 

| eumulation of loose coal and coal dust 

ranged in depth from 4 inches to 18 inch- 

es and float coal dust was present in the 
interconnecting crosseuts. 
this, belt entry was dry and black i in color. 
Six crosscuts outby the 45 south. entry | 


‘The floor of | 


a pile of dry,. loose, float coal dust. was” 
observed that was approximately 5 feet 


in height and 6 feet in length. 


The order described the : ar en, from - 


which. miners. were required to be. | 
| “The 3 3 east 
south belt entry, from 150 feet out- 


_ by survey tag 7850 to the tail roller: 

of the No. 8 section.” Thus the Or- 

der effectively -withdrew miners: — 
— from and prevented miners from 
_ entering the area along. the belt — 
- but did not withdraw miners from 
the face inby the belt where miners. 
were conducting roof bolting,-1 


tenance and similar. operations. (At | 


the hearing from which this appeal , 
was taken, all witnesses testified — 


that they considered the face area 


to be a source of ignition of the al- 


legedly dangerous accumulations of — 


loose coal and float coal dust in the 
area. of the mine from which the : 


miners were withdrawn. y | 
On Sept. 28, 1978, MESA termi- 


| nated this. order, abatement having | 
been accomplished, and on October | 
23, 1978, Old Ben filed an applica- 
tion for ac review of the order. A 


hear ing was held on Sept. 12,. 1974, | 


maln- 


834 DECISIONS OF: THE. 


before Administrative Law J udge 
Rampton (Judge). At the conclu- 


sion of the hearing, the Judge an-— 


nounced on. the record. that he was 


inclined to grant the Application — 


and invited Old Ben to submit: pro- 
‘posed findings of fact and conclu- 
sions of law. and MESA to submit 
- appropriate . objections thereto. 
During’:a colloquy with MESA 
counsel, the Judge stated that the 
inconsistency between. finding an 
imminent danger situation and al- 
- lowing men to remain in an area in- 
by, under the factual situation in 
this case, “tips the scales” in favor 
of finding for the applicant that 
there was not an imminently dan- 
gerous accumulation of loose coal or 
float coal dust (Tr. 84). On May 1, 


1975, the Judge issued his decision — 


and > toand that’ MESA had failed 


to prove the existence of an immi- — 


nent danger. 


On May 27, 1975; MESA filed a 


notice of appeal from that decision, 
and subsequently timely filed a 


brief in support thereof. By letter 


to the Board dated Aug. 19, 1975, 
Old Ben noted that MESA’ had 
raised no issues not. treated by the 


Pi udge and ai to stand 


on the record. 


Contentions Wa the Parties 


MESA’s brief. essentially aims | 
_ that the Judge’s decision was based - 


on insufficient evidence. MESA of- 
fers interpretations, of the. testi- 
‘mony alternative to the J udge’ gs and 
attacks some of the J udge’s rulings 
as having no basis in the record. 
MESA particularly takes’ issue 
with the bases for the Judge’s 
credibility findings and with his re- 
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as. a. basis. 
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liance in the aitinate decision on 
the inconsistency" between an in- 
spector’s, finding of. imminent dan- 


ger and allowing: men to continue to 
work inby the. withdrawal area. 


MESA perceives the’ Judge’s vaca- 


tion of the order’ to result from his 


feeling that such-an inconsistency 
negated the existen¢e of an immi- 


nent danger (MESA: Br., p.10).As 


mentioned above, Old:-Ben’s- only 


response to. this brief was.a letter | 
asserting its reliance on the record 
for affirmance since 
MESA brought: Up, no. new. matters 
on appeal. | 


ie - “Teste Presented 


“Whether thie: J udge ee | 


relied upon the inconsistency be- 
tween an inspector’s finding of im- 


minent’ danger and ‘his failure to 
withdraw miners from an area log- 
ically affected thereby i in_determin- 


ing that an imminent danger did 


not exist. 
| Discussion 


The. main thrust of. MESA’s ar- 


-gument is directed to the J udge’ S 


reliance on the inconsistency be- 
tween an inspector’ s finding immi- 


nent. danger’ and failure to with- 
- draw men from an area’ lo gically af- 
2 fected thereby, especially since that 
area, was 
“prime eects of the danger. “To | 
attack the Judge on this_ ‘point, 


a significant source of a 


MESA points to the Judge’s re- 


marks at the hearing. Having con- 
| sidered the entire record in this pro-- 
; ceeding, we characterize the J udge’ S 
oral decision as being nothing more — 


than an attempt to expedite the ul- 
timate disposition. of. the case since 


ayo. 0 OLD, BEN COAL. COMPANY 
- i 7 June 28, 1977. 


he saa a tee after ‘sitting 
through the hearing as to which 


side should prevail (Tr, 82). To be 


sure that a mere feeling would not 


control the decision in the case, the 


Judge made it abundantly” clear 
that he-was open. to. be. persuaded 
against his initial inclination (Tr. 
85). This approach of expedition 
_has-much to recommend it, and we 
are loath to overturn a.J tidge’s de- 
cision because of remarks made at 
the hearing apparently resulting 
from. prodding by MESA counsel, 
especially where it is clear from the 
Decision — that — 
Judge fully considered and ‘evalu- 
ated all of the evidence of. record 
and arguments of the parties. | 

[1] MESA: appears to: feel. ihe 
since there is no: precedent: regard- 
- ing the invalidity -of an order. be- 
cause. of an extent-of-withdrawal 
problem, then the Judge’s reliance 


on the -inconsistency: is misplaced 


(Tr. 88-84; MESA Br.,.p..10)."We 
_ agree that it would be improper to 
rely on that imconsistency. directly 


in determining that: no imminent. 


danger. existed. However, that does 


not end our inquiry..in this.case, be- 


cause MESA’s piatactericntion of 
the Judge’s reliance is an.incorrect 
one. ‘It. is clear from the Judge’s 
decision that he relied on the incon- 
sistency riot as going directly. to the 
issue of the existence of imminent 
danger but as going to the question 
of the inspector’s credibility. The 
Judge’s finding. here, that the in- 
spector was less credible than an 
Old Ben. witness whose. testimony 


- conflicted with that of the inspec- 


tor regarding a number of central 


subsequently the 
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questions, is crucial. (We also note | 


‘that there were a number of other 


factors upon which the J udge re- 


lied in making his credibility find- 


ings and that there were factors 
other than credibility upon which 
he' relied in making his ultimate 
findings of fact. The credibility fac- 
tors included the use by an Old Ben 
witness: of simultaneously recorded 
notes where the inspector relied on 


memory, and the implausible de- 


scription in the order of a float coal 


- dust pile 5 feet in ‘height and 6 feet. 
in width in a high velocity intake — 


air. entry. The. central factor other 
than’ credibility” upon which the 


J udge determined that there was 


no imminent danger was the i inspec- 
tor’s ' testimony that his concern 
was that the subject, accumulations 


would contribute to an explosion 


ignited elsewhere, not that such ac- 
cumulations .would participate in 


the ignition themselves, and that 
the inspector had no reason to be- 


lieve that an explosion anywhere | 
in the mine was likely to occur 


_ (Dec. 6)). As a result, although we 


agree with MESA that it would be 
improper. for. the Judge to rely on 
the inconsistency.as MESA has as- 
serted he did,. we conclude that it 
was not improper to rely on the in- 
consistency as he actually did, that 
is, as gong to :.the aa 8 
credibility. | yO 

[2] Dir eae our inquiry then 
to the question of credibility: find- 
ings generally, we will follow the 
rule that a Judge’s credibility find-— 
ings are entitled to extraordinary 
weight,-and. we will not presume to 


overturn such findings in the ab- 
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sence of a clear and convincing 
showing of prejudicial error. 


MESA has suggested a number of 

interpretations of the. factors going | 
to credibility which are viable al- 
- ternatives to the Judge’s interpre- | 


- tations.. However, MESA has not 
persuaded. us In a clear and. con- 


vincing: manner that the. Judge’s 4 


interpretations and. his ultimate 
credibility finding were unreason- 
able, to say nothing of oe oe 
| dicial error. | 


‘ORDER 


- WHEREF ORE, cual to is 
authority delegated to the Board by 


the Secretary of the Interior (43. 
OFR 4.1(4)), IT IS ORDERED © 
that the instant decision of the Ad- 
ministrative Law: Judge herein BAe 


AFFIRMED.. 


Howarp A Cees JR, 
| Administratine. eee 


| L CONCUR: 


- Dav Doan: | > 
dale Administrative « Judge. 


GLENN MUNSEY 
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Peisotings on remand from United 


a Court of Appeals for the District 


DEPARTMEN T. 


ie Any miner 
allegedly diser iminatory discharge or re- 
 fusal to rehire in retaliation for a safety | 

. complaint to the Secretary or his.author- . 


OF THE INTERIOR [84LD. 


“of Columbia. Circuit with yespect to 


an application by Glenn Munsey for. 


‘review of an alleged. discriminatory 


discharge and refusals to rehire under 


“sec. 110(b) of. the Federal Coal Mine 


Health and: Safety Act of 1969. 


2 Recommended, decision se 


Federal Coal Mine Health and Safety . 
Act of. 1969: Entitlement of Miners: 


Good Faith — 


seeking relief from. an. 


ized representative and a refusal to work — 


must show as part of his.prima facie 


case that his complaint was based upon 


_ a good faith belief that there was'a dan- 


gerous condition or practice.: 


APPEARANCES: Steven B. Jacobson, 


Esq., for appellant, Glenn Munsey; J. 


Edward Ingram, Esq., for respondents 
Smitty Baker Coal Company, Ine., 
Ralph Baker and Smitty Baker; Glen 


_ . M, Williams, Esq., for respondent P& ~~ 
 P Coal Company; Jonathan Strong, 
| Esq, Trial Attorney, and Robert J. 
_. -Phares, Esgq., Acting’ Assistant Solici- 
tor, for intervenor Mining Enforcement 
and Safety Administration. | 


OPINION BY CHIEF ADMIN. 
ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 


OPERATI ONS APPEALS 


Glenn Munsey is a coal 1 miner and 
was employed at one time by the 
Smitty Baker Coal Company 
(Smitty Baker Coal). Munsey’s 


employment with Smitty Baker 
Coal terminated on the morning of — 


38). GLENN MUNSEY v. SMITTY BAKER: COAL (O., INC., 
SMITTY BAKER, AND P & P COAL C0. 


Seren arian 


Br 
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gore 15, 4971. “Mundey’ dhen 1 plied 
for review pursuant to sec. 110(b) 


of the Federal Coal Mine Health 


and Safety Act of 1969, 30 U.S. CG. 
 § 820(b) (1970), claiming in sub- 
stance that he had been the victim. 


—6of a discriminatory discharge and 


refusal to rehire on Apr. 15, 1971, 


‘in retaliation for allegedly pro- 
tected activities: These activities 


| were a complaint to a section fore- - 
- man with respect to an allegedly un- 
safe roof condition and al, refusal to : 


Ps work. 


- Subsequently, a ere was held 
_ by Administrative Law Judge Fau-- 
yer at which time evidence was pre- 


sented with respect to the termina- 


~~ tion of employment on the morn- 
ing of Apr. 15 and two. subsequent — 
refusals to rehire which took place | 
_ on the afternoon of Apr: 15 and on. 
Apr. 29, 1971. Judge Fauver found | 
aker Coal had. vio-. 


— that Smitty B 
lated sec. 110(b) on all three occa- 
_ -slons, and one 


. yelief.? | 
Smitty Baker Coal thats appealed | 
to the Board. The Board reversed, 
holding mainly that Munsey was not. 
: entitled to relief because he had vol- 


A ances was > Aetaba in. his Snonvation by 
Ernest and Arnold Seott. They subsequently 
withdrew from. the ease, filing affidavits stat-. 
ing that they had only participated . initially 
because they were advised that they had-to 
. do so by: officials. of the United Mine. Workers 


of America. 
2 Respondents anes iadesaiy pbicese ‘to 
consideration of the Apr. 29, 1971, refusal to 


rehire as a separate violation of section 110° 


{b)} on the ground that Munsey failed: to-com- 
plain as. to that alleged violation. within the 
30-day period specified by the statute. -The 

court ordered the Board to consider the events 
of Apr. 29, 1971, and the Board is eae iss 


to comply. 


| ame’ i. 


untarily a ‘and. the only ae ; 
complaint of which Smitty Baker 


Coal .was aware had been. made to a 


someone other than the Secretary or 


his authorized representative, 30 


U.S.C. § 820(b) (1) (A) (1970). 1 


IBMA. 144, 79 LD. 501, 1971-1978 


OSHD par. 15,355 (1972). 


~ In.turn, Munsey petitioned the 


United States Court of Appeals for | 
the District of Columbia Circuit for 


| review | of the Board’s decision. 
Munsey v. M orton, 507. F. 9d 1202. 
(D.C. Cir. 1974). 30 U.S.C. § 816 — 
(197 0). Citing its decision in PAil- 
dips vy. Interior Board of Mine One- : 
rations Appeals, 500 F. 24.772 (D.C. 


Cir. 1974), cert. dénied sub nom. 


K entucky Carbon Coal Corp. v. In- 7 


terior Board. of Mine Operations | 
Appeals, 420- U.S. 938 (1975), the © 
Court. of Appeals vacated that. de- 


cision, holding that a safety.com- 
-plaint to a section foreman made _ 
with intent to notify the Secretary — 

or his authorized representative of 


such a complaint may be protected. 


activity depending upon the practi-. _ 
calities. of the situation in which 
government, management, and 
miners operate and the procedure = 

cars implementing the Act in effect at 
the subject mine. Responding toa 
statement by the Board that a “vol- 
untary quit”. was not. protected a 
_ through sec. 110 (b), the court, rely-— 


ing once again’ on. Phillips, supra, — 


said that “* * * a miner may have 
the right to refuse to work under — 
conditions believed in good faith to 
_be dangerous,” 507 F. 2d at 1209, n. | 
58. The court remanded for further 
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pr oceedings in  Goutomnianas ah ct 
of a safety violation and his com- | 


_ its opinion, proceedings which 
| necessarily. involved further. fact 
finding. | 


Following the ‘court’s decision, 


3 Munsey sought: to. widen the ‘scope 


of the controversy by moving the 
Board to add three respondents, 
namely, “Ralph - Baker, Smitty 
Baker, and P & P Coal Company 
(P & P). In the absence of timely 
obj ection, © Munsey’s S motion was 
granted, without prejudice to pres- 


entation of any defenses on the mer: 


its by these’ respondents. a 
Inasmuch as the court directed 
its instructions specifically ‘to ‘the 


Board and in light of the présence 
of additional. ‘parties, as well’as the 


necessity for further factfinding, 
- the Board decided that it should. Te- 


tain jurisdiction and refer’ the case 


to the Hearings Division for anew 


hearing under special instructions 


in order to facilitate’: compliance 


with the court order and accord the 
new parties their full rights to due 
process of. law: 43 CFR 4.29. The 


Chief -Administrative Law Judge 
designated » Administrative - 


assignment... 


Judge Stewart ela a, full: evi. 
dentiary hearing and then issued a 
lengthy recommended decision. In: 


_ summary he recommended that:the 


- Board. conclude the following: (1). 
that the termination of employment 
on the morning of Apr. 15,1971, did 
not involve a violation of sec. 110 
| ae because Eee did. not ‘etme 


&SP& P objected to Munsey’s motion belated-. 


ly, 43 CFR 4. 510, and generally denied. 
liability. a o 
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Law: 
Judge Stewart to undertake’ the 
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oat that ie ~ enotiey the Saatstary 


plaint to ‘Smitty Baker Coal super- 
visory personnel was. not equatable 
to, notification to the Secretary ; (2) 


that the refusal to rehire.on the — 


afternoon of Apr. 15, 1971, was not 


‘a violation of sec. 110(b) because 


Smitty. Baker Coal affirmatively. 


established by a pr -eponderance of 


the evidence that it had a legitimate, : 
nondiscriminatory motivation; and 
(3) that the refusal to. ce on 





Apr. 29, 197 1, was a violation of sec. 


110( b) because it was motivated. by 
a.desire.to retaliate against Munsey 
for. complaining to a.union safety - 
coordinator. onthe afternoon of 
Apr. 15,.a complaint which did con- 
stitute and was intended by Munsey 
to be notification to the Secretary. 
_ Exceptions and cross exceptions 
together. with supporting briefs 
have been filed challenging critical 
recommended findings of fact and 
conclusions of law.* We are now 
summarily rejecting all exceptions 
to the recommended findings. of 


fact. Judge Stewart meticulously 


documented his findings, painstak- 
ingly weighed conflicting evidence, | 
and made careful credibility. deter- 
minations. The Board has been 
shown no adequate reason to over- 
turn Judge Stewart’s findings of 
fact. However, based on those 
findings, we accept Judge Stewar t’s. 


recommended conclusions of no 


violation on. ae 15, 1971, with | 


- tMingey’ gs exceptions were epee 


_ mailed on Dec, 12, 1976, and were filed nearly: 


two weeks late-on Dee. 16, 1976. Respondents 
have filed no objections as to service or late- 
filing. 
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one "modification, aa: we. oe 


his. recommended . conclusion as, 


to. the | refusal to. rehire . on 


Apr. 29. 4971. Both: the. ‘modifi-; 


 eation’-to his’ conclusions. as. to- 
the events of Apr.-15 andthe rejec- 
tion of his: conclusions’ as: tothe 
~ events: of Apr. 29 stem: from. his 
finding: that’ Munsey: complained. 
frivolously and ‘in bad faith. We 
hold that ‘a: miner ‘who abuses the. 
| protection of sec. 110(b) by initiat- 


ing bad’ faith ‘and - ‘frivolous com-" 
plaints to’ the Secretary or his au, 
thorized saat was never 


by. ‘that ne J dag ‘Stewart's : 
finding that Munsey had ‘initiated 
such. .a _ complaint, independently. 
buttresses. his conclusion, of no: 
violation on the morning of Apr. 15. 
and. compels. the Board to conclude. 
that Munsey failed to establish an 
essential element: of. his-prima.facie . ~ 
case’as to the Apr. 15-and Apr. 29. 
pete; BO 


refusals .: to. poner; 


faith.®.” 


Anaaoniche ‘as the ‘Board's decaan : 
today turns on the question: of good’ 
faith and in light of the exceptions 
filed by Miunsey: as to J idgé' Stew-'. 
-art’s findings én’ ‘that question, the’ 

| Board deems it appropriate to g0, 


| 3 Sue as: the soata ‘does, that oo 
wag no violation of sec. 110(b), it; is :not. 
~~ fore the Board, Judge Fauver’ s findings bear- © 


‘ordering the assessment of civil penalty recom- 
mended by Judge Stewart upon a petition’ by 


the Mining Enforcement and Safety Adminis-: 
tration for leave to “intervene” granted in the’ 
absetice of opposition. In reaching’ the merits, 
the Board implies’ no- views as. to. the appro-. 
priateness of the intervention procedure under. 
48 CFR 4,513 ‘as‘a means of filing a sec. 109° 


- enforcement proceeding in this case. 


into the matter of J ‘Munsey’s S bad 


faith in some detail. 6. 


The court .in Phillips, “supra, - 
recognized that, the Act protects a 


miner from retaliatory. action when. 


his complaint i is “not. frivolous.” 500. 


F.2d at.778. In Mu 'UNSEY, SUPTA, the 


court. reiterated that. when a. miner 
believes in. good. faith that a dan- 
gerous condition exists, he may have 


the right to. refuse to. work under 
such. conditions, 507 F. 2d‘ at: 1209, 


n. 58.' The Board agrees that:section 


{10 (b) mandates this threshold re- 
quirement with respect te the nature 


of the complaint it as designed to. 
protect. 2 ' ; | 

‘In determining ties geod faith of 
a mniner in lodging ‘a complaint ‘the 
Judge should take into account the 
credibility of the complainant in 


describing his own state’ ‘of mind. 


The surrounding facts and, circum- 





8: aauiey has. Seeapted to any. consideration 
of the good faith issue on the basis of an 
observation by ‘the Court of Appeals as to the: 
record’ as. it .then appeared, ‘507 F.2d 1209, 
n. 58. The court said: 4 * « _ The evidence ise 
from. the roof * * .¥,? Id. 2 

This exception is without merit for a num- 
ber of reasons. First, ‘upon: ‘Femand, Munsey 
himself insisted upon the joining of additional 
parties. Tespondent. -Additional :parties .are_ 
entitled to’ a full evidentiary hearing and 
are: not in: any way. bound by. findings. and. con-. 
clusions based on a hearing: where they were 
not represented. This is especially so in regard: 
to P &:*P which, as noted BO generally 


. denied liability. 


Moreover, when this case was ‘initially be- 


ing on good faith were not reviewed and were 
not final for the Secretary. We now reject his” 
findings in preference to. ‘those * of Judge 
Stewart as aiigmented by Us: today: We'do so ° 
both because: the prévious findings ‘are con- 
elusory_ and do not reflect adequate considera-_ 
tion of conflicting evidence, and’ because they 
are contrary to the record, as Judge Stewart 
has persuasively shown. — 
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‘stances deal’ then be coated: = 


as relevant to a complainant’s 
actual state of mind. The miner’s 


knowledge of these facts and cir- . 


cumstances is of course a relevant 
- inquiry. In gauging good faith, the 


Judge may also take. into account 


the lack of reasonableness of a min- 


er’s complaint but. may not deny 


relief solely because a complaint 


was unreasonable.’ In some situa- 


tions management’s attempts to re- 


solve a safety dispute should be . 
examined in order to determine. 
whether the complaint was lodged: 
with the Secretary in good faith. __ 

Tt is clear that. the Judge con-. 
sidered all relevant evidence in 
| finding that Munsey was not acting 


in good faith when he initiated the . 
falling | from the roof, work was 


report to the Secretary. Initially, 


the Judge found that the roof in 


the area where Munsey was work- 


ing on April 15, 1971, had been 
tested by management. up. until the. 
time of the rock fall and wag found. 
— to be sound. Miners were working | 
under the roof support. timbers continue working, another miner. 

volunteered to take his place set- 
ting jacks at the face, and the sec-* 


when the rock fell: in front of them 


from the roof inby. these timbers. 7" 
_ There was no danger ‘of a ‘rock fall. . 
from the roof above the miners as 


they were working under the sup- 
port timbers which functioned 
perfectly. As mining operations 
progressed inby into the area where 
the rock had fallen, those at the 


face would remain in a safe posi- 
tion as this area would either also 


7™The Board disavows any: implication in 
Judge Stewart's opinion to the contrary wher. 
_ he cited Gateway Coal .Co. v. United Mine . 
Workers of America, 414. U.S. 368, 386-7. 


- (1974). The J mage aid: however prope find 
' bad faith. | . ——- 
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be ‘Piibered’ or; 
avoided by mining around it. It 
turned out that the roof there was 
stable and was safely supported 


with timbers and that mining 


operations continued normally — 
through the area. The area was: 
well-timbered before the fall and 


the Judge found that there was no- 


way, including roof bolting, to 

have prevented the rock fall. . 
Following the rock. fall, work 

was halted while two section fore- 


men, a foreman trainee, andamem- — 

_ ber oe the union mine safety com- 
mittee each examined the roof area. — - 
They all determined in the presence — 
of Munsey that the area was safe | 
and that the work. could be con- — 


tinued. When ‘dust. was observed. - 


again halted, and the same exper- - 
ienced miners again examined the 


area and- concluded in ~“Munsey’ 3° 7 
presence that no loose rock was 
- present and that the roof was safe. 


“When Munsey then refused to 


tion. foreman offered Munsey alter- 


nate work away from the face aréa. 
The mine superintendent also ex- 


amined the roof and also found it: 
safe and he too offered to let Mun-.° 


sey return to work away from the. 
face area, explaining to. him that: 
there were other miners who would 


set jacks in his place. © 

The J udge recognized: that when 
Munsey raised this safety issue 
management made every reason- 


able effort to satisfy the complaint. a 
| Additionally, there was lo evidence 


[4 LD. a 


if: necessary, 


886]. 


“GLENN. ‘MUNSEY. v.. ‘SMITTY BAKER COAL- CO, JINC., 


3 RALPH BAKER, SMITTY BAKER, AND P & Be COAL co. : 7 
et MEE STWNe OO, ONT Reta Ee 2 


7 of an ota rélationship be- | 


“tween Munsey and management. 


_ The condition of the roof was. 
. found to be safe by everyone with — 
_- expertise. who. inspected. the face _ 
area 
. miner operator, two foremen, the 


including | the’ continuous 


‘mine superintendent, two members 
of the mine safety committee, and, 


later, MESA. Although the el 


condition of the roof is not control- 


“ling, the. foregoing: facts, when. 


-. coupled: with ~Munsey’s» lack -of 
“eredibility as perceived by the 


J udge, support: ‘the conclusion that - 
~Munsey’s report: was frivolous. See 


- Shapiro vw. Bishop Coal’ Co; 6 


IBMA 28,'51, 83 I.D:-59, 1975-1976 


OSHD par. 20,469 (1976), a aff'd per 


| ourian.sub nom. Bishop Coal Co. Ve. 
- By 2d No. a 





CK leppe, - 
1368 (4th Cir. Jan. 17, 1977). 


| The Judge suggested, based. upon : 
the. fact that. Munsey’s. complaint. 


to the union safety. coordinator was 
entirely lacking in substance, :that 


he may have had an ulterior motive 


in’ “making this: report, perhaps to 


| protect | himself from the conse- 


quences of his unjustifiable refusals 
to return to work. The Board agrees 
that: under. the circumstances in the 

_ present. case, that — 


of the mine indicated that he simply 


did not want to work on Apr. 15, 


1971. The refusals of Munsey to ac- 


"a cept alternate: work is also suppor- 


a tive of the Judge’ 8 inference, | 


_ inference is _ 
reasonable. Additionally, the J udge if 
found that Munsey’s. refusal to ac-: 

_ cept the offers to work in other areas 


The totality of cirorimstiindes, and | 


inferences reasonably drawn from 
ascertainable facts, coupled with ~ 


Munsey’s lack of credibility support | 
the Judge’s finding that his. com- 
plaint was: self-serving, frivolous, 


and not based upon a good faith be- _ 

lief that the roof was unsafe. Hav-— 

-ing determined that Munsey did not. 
- have such a good faith. belief, there 
_is no justification under section 110 | 
(b) to make: any further inquiry. 
The basic nature of Munsey’s com- 
~plaint in no way. changed. because 


MESA inspected the mine on Apr. - 


16, 1971, and found other violations 
6 present.. Never having had a good 
faith belief that there was'a dan- 
‘gerous roof. condition, Munsey did 
not have the protection of sec. 110 
(b) when Smitty: Baker Coal te-— 
_ fused to rehire him on Apr. 29, 1971. 


We do not believe that the statute 


“was intended to allow a miner. who 
acted in bad faith to demand relief. - 


from an adverse reaction by an op- 


erator against an unprotected activ- 
ity. based on: later, purely coinci- 
_ dental events. The primary purpose 


of the Act, protecting the health and 


| safety: of miners, is certainly not 
served by reaching a contrary. con- 
~ clusion. Denying. the protection of | 
«the Act toa miner who lodges bad 


faith, frivolous complaints will not | 


: tahibit other miners in their report- - 
ing of conditions which they believe | 
in good faith to be dangerous. 


Because Munsey ‘has failed to 


meet his prima facie burden consist- _ 
‘ent with the requirement of section _ 
-110(b), the Board denies his claim _ 
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for ie heed 4 upon ae allezed: -Leases—Public Tans: eases and Per- 


discriminatory conduct on Apr. 15 
ed Apr, 29, 1971.. 


ORDER | 


- WHEREFORE, er to eater 
3 - authority. delegated to the Board - 


- by the Secretary of.the Interior (48 
- OFR. 41(4)),-IT IS HEREBY | 


- . ORDERED that the recommended 
decision of the Judge in the above- 


eaptioned: case IS. ADOPTED - 
. insofar as ‘it.is consistent with:the 
_ foregoing opinion and that all eéx- 
‘ ceptions not dealt: with, specifically 
-above ARE DENIED. = 3° 

IT-IS FURTHER ORDERED © 
‘that the request’ for anassessment - 


_ - of civil penalty and the Application 


. for Review based’upon alleged vio- 


—Jations on Apr. 15: and ae 29, 1971, 


ARE Dee 


a oe Doaae 
Obie fe Administrative J fudge. 


I CONCUR: 
: Towa: J. - Sonmmesmne, yr Ri, 


 Admanistrative thongs pn 


| PERMIAN 0 shine INC. 


. 31 IBLA 150 


"Decided Ii une 30, 1977 


: ed ran: decision: of New Mexico 


- State Office, Bureau of Land Manage- — 


ment, rejecting. sodium’. Brospevans 
a * permit eee NM-24578.. 


| Afirmed. 


1. Ayiplications aa Entries: Vested | 


Rights—Mineral Lands : Determina- 


tion of Character of—Mineral Lands: 


_ mits—Sodium. Leases and Permits: 


| _ Leases—Sodium Leases and Permits: 


Permits. is Shy, ee teens 

Under 30° U. 8:0 8 262 (1970) ¢ a valgable 
déposit of) sodium: must: be leased: com- 
-petitively. even’ ‘though . the. Geological 
Survey | determination. that lands. are. SO 
known may hayvé been made subsequent - 
to appellant’s filing of its application. 


2. Act. of Jan. 81, 1901—Mineral 
‘Lands: Leases—Mineral Lands: ‘Pros- 


pecting Permits—Mining - Claims: 7 | 


Lands: Subj ect . to—Mining . Claims: ; 
Locatability. of. . Mineral:: Leasable 
_ Compounds—Mineral Leasing. . Act: 
Applicability—Mineral | Leasing Act: 
Lands Subject to—Sodium Leases.and - 


ryPermits: Leases—-Sodium : Leases and 
ts Permits : Permits ee eae 


“s Under 80. U. 8S. C: 881 162 and 262. wacin 
valuable deposits: of sodium compounds — 
- are not open to. location cand’ disposition 
es under the mining laws, but may, be dis- 
| ‘posed of only under the Mineral Leasing 
— Act, except for certain claims under 43 
_- GFR 3501:1-1 (b),: existent ‘at passage of | 
‘Mineral Leasing Act. of 1920 which have 
since been’ maintained.in accordance with 
statute and regulation: Maz. Barash, 63 
LD, 51 (1956), was overruled in part by - 
~ Solicitor’s Opinion. M-36686, 74 LD. 285 
(1967). eo Beet | 


APPEARANCES: J ames Ez “memple- : 
.Inan,. Esq,,. Sanders, Templeman and 
» Crutchfield, : ee ted Mexico. 
for appellant. | 


OPINION BY ADMINISTRA. | 


TIVE JUDGE GOSS. 


INTERIOR BOARD or | 
| LAND APPEALS ~ 


Bean: Mud Service, Hes ap- > 
peals from a Feb. 6, 1976, decision 


B42). ° 


* PERMIAN” ‘MUD. SERVICE, INC.’ 


843 


June. 30, ste | 


Bureau | 


(BLM), 


Pp ermit. 


The: cqtiestibrt ee oe 


chloride ‘only. ‘Permian’s applica- “© Na nro ne 
mian urges that this‘may have oc- 


tion was filed on Jan. 20, 1975, and 
_ after several amendments was given 
“a. priority date of: February 19, 


Permian avers ‘that in Aug. 197 3, it 
had. entered. the: subject. federal 
lands under the mistaken belief that 
they were owned: by. the. State of 
New Mexico, and since shortly : after 
_ that entry, “[b]rine in. marketable 


quality and: quantity. has been. pro- © 
duced”. from. the. ‘Tracy No. II -hole. 
on the lands.1..This: hole. ‘existed | 


_ prior-to appellant’s entry; and was 
considered. dry. Upon ‘discovering 


cated upon federal ‘lands, appellant 


in Oct. 1978 canceled its app lication | are. embraced within. known. geological . 

- str ‘uctures of producing oil and gas fields. 
“Te that determination - is made after. a 
proper offer for a non competitive lease a 
Subsequent determination that the land 
‘does contain valuable minerals will not 
| affect the applica. right. to a non. com- 


Hetieve lease. 


with the New Mexico Oil Conserva- 
‘tion Commission and in Mar. 1974 
submitted | ‘an application for a fed- 
eral permit. For various reasons of 


procedure which | are not disputed, if 


‘its filings prior to Jan. 20, 1975, 
“were deemed insufficient. 


On Feb. 6, 1976, the State Office 


issued its jeceon re] jecting the 197 5 
application because: | 


The lands descr ibed: in this apolienion 
are known to contain a valuable deposit 
of sodium chloride sey eral hundred feet 
- thick and may be leased only. by com- 


1 The brine, according to Permian; ‘would be 
used to take the place of drilling mud since 
it causes less friction to a drilling bit. than 
mud and is considerably cheaper than mud. és 
Statement of Reasons at 1, ; 


cof. the ‘New Moses. State’ Office, ; ‘psdtive ‘bidding. as providea by 43. : OFR 


of ‘Land Management _ Subpart 3520, . 
rejecting its” application 


NM 2457 8 for a sodium eprosecting "5 | 
| _ determined that the subject. lands 


were known to. contain a valuable - 
deposit. of sodium chloride. Per- 


The record ‘does. ‘not ‘ndicate the 


date upon which Geological Survey - 


curred after it filed its permit ap- 


: plication, but offers no .evidence..— 


1975. In’ its statement, of Teas ons, _ The record contains a Geological | 


Survey letter dated Dec. 22, 1975, 


stating that thé land contains © 
: ‘valuable deposit of sodium chloride 
several. hundred feet thick and that 
_ sodium chloride brine 1s. presently | 
; being produced. — ee 


As to the pr ospecting permit, | 


Detian: offers’ an. analogy to fed- 


eral oil'and gas leasing, summariz- 


, ing Maz Barash, 63 I.D. 51 1EDG) 
In its Statement. of Reasons at. Bee 


that Tracy: No. IT was. actually: lo- Federal, oil. and gas. lands, are not. sub-- ; 


ject to. competitive bidding until it. is.de- 


termined that oil fields under such lands. 


fq Under 30 U.S.C. 59 962 2 (1970) ; 


‘ <iluable sodium deposits are subject _ 
“to ‘competitive bidding. Appellant 
admits that valuable brine has been 
produced from: the sodium chloride 


deposit since approximately 1973, 


~and. that the rules for known:-valu- 
‘able: deposits of sodium are analo- 
‘gous to those for known valuable 


deposits of oil and gas. In the case 
cited by Permian, Maz Barash, 
supra, the Solicitor stated that 


: a4 


ee ee the Depercient may prop- 
~-erly reject a noncompetitive offer to — 


| lease. for oil and gas because it cov- 


ers land within the known geologic : 


structure of a producing oil or gaS broad discretion of the Secretary and the 
explicit statutory limitation, the courts 
have consistently held that no right to 
_ receive an oil and gas lease is obtained 
~ by the filing of a lease offer, even though 
‘the offeror be the “first qualified appli-— 
-eant,” and that the Secretary may deter- 
mine at any time prior to the acceptance | 
of a lease offer not to lease particular 
land even if offers for such land were 


field so long as the determining | 
facts are ascertained prior to the 
_ date of the offer.” 63 ID. at 60-61. 
~ Permian emphasizes the latter part Y 


of this holding. 


_ While Barash? followed then. de- 
---partmental precedent, in 1967 the 
| Department’s: position was reex- — 
amined in Solicitor’s Opinion M— - 
86686, 74 ID. 285, and overruled - 


- in part. In & oDade v. Morton, 353 
F.Supp. 1006 (D. D.C. 1973), 


| ote 
aff'd, 494 Bad 1456: (D.C.: Cir, tary had authority. to require com- 
petitive oil leasing when the lands 
described in the noncompetitive of- 
fer are transferred: from the cate- 
. gory. of nongeologic. structure to 
> . known. geologic structure (KGS). 
of a. producing oil and: gas. field | 
after. the pare beau offer: is 
filed: | | 


1974), the District Court at.1009-10 
_ discussed the change in departmen- 
tal interpretation and regulations: 


_ It-is clear’ from: the express language 

of Section 17 of the Mineral Leasing Act 
as amended, 30 U.S.C. § 226, that public 
lands of the Unitéd’ States “which are 
known or believed to contain oil or gas 
deposits may be leased” * * * by the 
Secretary of the Interior and that, “if the 
lands - to‘ be leased are “not within any 


- known geological str ucture of. a ‘produc- 


ing oil or gas field, the person first mak- 
': ing application for the lease who is quali- 
‘fied: to hold a lease” * ® ¥ shall be en- 


_ have: long construed these provisions as 
giving the Secretary broad discretion ‘in 
the issuance of oil ‘and gas leases, ‘the 


“only limitation upon his discretion (as to _ 
“land which is not within any known geo-. 
logic. structure of a Deoduciig oil or gas 





3 For qubsequent history of ea see 
Borash ¥. McKay, 256 F.2d 714 (1958) judg 
ment for plaintif.; Maa Barash, 66 LD. 11 . 


(1959). See also Udall vy. King, 308 F.2d 650 
(D.C. Cir, 1962) ; John P. DEUeNs 67 LD: ad 
ee 


DECISIONS ‘OF. THE DEPARTMENT oF THE INTERIOR 


(84 LD. 


“fela) being that, if ‘the land is leased, it 
“must be leased to the first person making 
application. therefor who is qualified un- 
‘der the statute and applicable regulations —_ 


to receive a. lease. * * * Given this 


filed long before the determination not to 


- lease or were filed in response’ ‘to a direct 
; invitation to file, * * *° 


~The court also held that ‘under the | 


Department’s regulations the Secre- 


The express adne of the Min- 


eral Leasing: Act, 30 U.S.C: § 226 
(a), (b) and (c),; makes it clear 
that the Secretary of the Interior 


may | not, without competitive bid- 
 tited to a lease of such lands without 
competitive bidding.” * * * The. Courts 


ding, lease lands which are within 
a known geologic structure. The - 


‘question presented here is what is 
the scope of the Secretary’ s author- 


ity where, after a lease offer. has 
been filed but before acceptance, 
and upon receipt. of new or addi- 
tional information, the land de- 


scribed in the offer is transferred ; 


from the category of. non-geologic 


structure. to that of a known geo- 
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logic structure of a producing oil 3 


and g eas field. 


Though the Mineral Leasing ve i 
is silent on this precise question, 
Department of the Interior regula-_ 


tions exist directly on point. Under 

present regtlations, in effect. since 
1967, Plaintiff clearly is not en- 
titled to the leases he seeks. The 


- regulations, i in pertinent part, state: 


“x & When land is. within the known 
geologic structure of a producing oil or 
gas field prior to the actual issuance OE «3 
a lease, it may be leased. only: by com-.. 
petitive bidding * * * 143 COPR.3101.1-1, _ 
formerly 43_ CFR 8122. 1, (382 FR 13824 . 


(1967) .7 


“Tf, after the filing of an offer’ en a 
noncompetitive lease and. before: the is-— 


priority. [43 CFR 3110. 1-8, formerly 43 
OFR 3123. 3(c), 32 FR 13824 (1967). di 


a ea * ee 


7 | “Tnasihach as Plaintiff is clearly not en- : 
titled to the relief he seeks under the cur- © 


rent Department regulations cited above, 


the only question that remains is whether 
the regulations are‘a lawful administra- 


| tive interpretation and implementation of 


— the Mineral. Leasing Act... 


To answer this rqaencidl 


essary. 


| Shortly after passage of the Mineral 
Leasing Act in February of 1920, ‘the | 


antecedent, of the regulations in issue 


here, and‘ the express: policy. of the De- | 
partment of the Interior was that no, 
| prospécting permit: * oR & could be granted. 
“within the known geologic structure of: 
a ‘producing field’ even though | such a 


. status as to-the ‘deposits may have arisen 


an under: » 
_ standing of the history of Sec. 17 of the 
| statute and periment regulationa: is ae | 


er 


| only during the pendency of the apeticas! . 


tion for a-permit. * * 2? Oase o Wilmer 
J eannette, AT ID. 582° (1920). 

In .Apr. of 1921, under a new. admin- - 
istration, Secretary of. .the Interior. Al- | 


bert B. Fall revoked-the then existing — 
regulation, reasoning that the regula-- 
_ tion was not based under a mandatory. 


provision of the statute and upon ‘the 
premise that the rights. of an oil and © 


gas applicant were similar to:those of a 
homestead entryman. [instractions, 48° 
L.D. 98, 99 ol 


tn Sept. of 1967, Solicitor Frank 7 : 
Blalrry issued an opinion (T4 LD. 285): ; 
in which he concluded that the past prac- 
tice of determining whether to lease land 


competitively. or noncompetitively upon 

the basis of facts known at the time of. 

_ the filing. of a lease offer was clearly 

suance of a lease pursuant to that offer, 
‘the land embraced in the offer becomes — 
within a known geological structure of a 
producing oil or: gas ‘field, the offer will — 

be rejected and will afford the offeror no | — 


erroneous and contrary to the ordinary 
reading of the statute. Following this _ 
opinion the regulations were. samended as 


. hereinbefore cited. 


s a ce ee ar rae 


Applying this principle of law to the 


facts herein, the Court finds that not only _ 
were the 1967 regulations authorized un- 
der the Mineral Leasing Act. but. they 


clearly embody what the Court finds to 


be the correct interpretation of the. lit- - 
eral, mandatory language of. the statute, , 


ie. that lands within a known geologic 


_. structure of a producing oil or gas field 
“shalt be leased. * *«* by. competitive bid-- 


ding.” [380 U.S.C, 8 e8Cb) I. (Ttaltes 


added). 


As was stated by the Court of Ter 


for this Circuit in District of Columbia. 


National Bank v. District: of Columbia, 
121 U.S. App. D.C. 196, 198, 348 F. 2d oe 
808, 810 (1965) : : ro 
hoe The plain meaning of the wants: | 
is generally the most persuasive evidence = 
of the intent of the legislature. ‘The: plain. 4 


meaning doctrine must be. given. applica-.. 


tion, however hard or unexpected. the par 


; . ticular effect, where unambiguous lan- 
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guage calls for a logical and sensible 
— result. * *. *” : 


The unambiguous languaze of the: Min- a 
eral Leasing. Act states that: leases for 


land within a known geologi¢ structure of 


an oil or gas field shail be leased by com-__ 
petitive bidding. The logical and sensible — 
regulatory: result under such wording is: 

to preclude any type of leasing other than — 
by means of competitive bidding. when- — 
ever it becomes apparent that the applied — 
for leases involve lands within a' known - 


ing” of the statute’ S words. - 


358 F. ‘Supp. 1010-13, 


‘In said 43 CF R 8110. 1-8, ie De : 
partmental. oil. and gas regulations 
considered in McDade, supra, speci- 
fically provided | for postfiling KGS 
determinations, but neither the reg- 
‘ulations controlling sodium permits | 
and leases, nor the conditions stated - 


on the sodium prospecting..permit 
application, are .explicit. on this 


point. This, however, does not ren-~ 
der an.analogy to oil and gas leas-” 
‘ing invalid. The Court’ in M cDade 
at 1012 concluded that the oil reg- - 
ulation clearly embodies the correct — 
interpretation of the statute as ‘to : 
the meaning of “shall be leased * * *. 
by competitive bidding.” Despite’ 
the lack of a regulation comparable 
to section 8110.1-8, the Board con- 

cludes that the State Office properly. 
interpreted section 262 in rejecting 
Permian’s application. C. A. Spicer, 
, A-24421 oe 28, 1947). Appel ; 





@The ee controlling odin Dros- 


pecting permits and leases are at 43 CER 


Group 3500. Prospecting permits are covered 


in: 43 CFR Part 3510, camper ive leases in. 43 


_ CER Part 3520. 


[84 LD.. 


Tent has no vested right to a lease 
without competitve bidding. * David 


Mitler, 15 IBLA 270, 272 (1974). 


The lands must be Jeaged competi-. 
tively because, they are known to 
contain valuable deposits of sodium. : 
chloride, even though the determi-. | 


nation that the lands are so known: 


may: have been made by the Geo--. 


: eee logical, Survey. subsequent, to Per-. 
geologic structure. To hold: otherwise 
would fly in the face of the “plain mean-' 


mian filing its application, — 


“While it, could at first seem unfair. 
for the Department to change its: 


classification’ of the lands after Per- 


‘ mian’ S filing. of a noncompetitive of- 
fer, the Department has the re-. 


sponsibility. to see that the United 


States receives a fair price, The 
United States is not forced to strike 
a bargain denying itself. fair value,.. 
any., more. than 28 ee owner: 


would be.. 


[2] Permian also esiitends: that: ‘ 


80 U. g. C. ‘AA Sec. 162. requires that it be- — 
permitted to : mine the sodium chloride im 





4 The detcruinetion on, issuance sok. a 1 sodium. . 
prospecting permit for a particular tract of : 
land ‘is. committed to: the~Secretary’s disere- ° 
tion, and he may properly. reject an: appliea-" a 


tion for such a permit. when he finds for suf-: 


ficient reasons that it is not in the publie- 
_ interest to allow the permit. Joseph’ I. O’Neill,. 
 Fr., A-30488: (Supp) (Dec.. 7,'1966);: petition | 
for review -dismissed under. stipulation, . Civil’ .. 
No. 3556-SD-K, S.D. Cal., Nov. 22,1971; see: 
Gene R. Blaney, A~30894 ‘(Tune 11, 1968), As: 
originally written, the Mineral Leasing Act. 


of 1920, supra, did. not grant the Secretary 


such diseretion, and directed him: to. issue-:. 


a permit to any qualified © applicant. The 
mandatory words: directing the’ Secretary to 


issue permits were deleted“by the 1928 amend-.” 
ments, supra, and. the,, ,Secretary has since: 


been held to possess discretionary authority 


in the issuance of permits, Burnham Ohemicat’ | 


Company v. Krug, 81 ¥F,. Supp 914 (D.D.C.. 


1949), af’d., 181: F.2d 288 (D.C. Cir; 1950),.-° 


cert. denied, 340 U.S. 826 (1950)... 


“a B42]. - oe 


the: instant: case’ ‘in’ -acordance “with ‘fed- 
eral law relating: to: placer:mining claims. ~ 
_ This section provides that all unoccupied 


public lands of the United’ States con- 
taining® salt springs, . ‘or. ‘deposits of salt 
in any form, and chiefly valuable [there- 


for] are subject to location and: purchase | 


- under the provisions of the law relating 


‘to placer-mining claims, for example, 30° 
U.S.C.A. Sections 29,,35.and: 36. ‘There is . 


no question: that the lands in the instant 


ease contain deposits. of’ salt’ and: -are-’ 


[chiefly ] valuable [therefor]. ey Aas? 
| Statement of Reasons at 4. 


This argument of Permian is not 


- properly before the Board; there is 
no evidence of any placer location 
and no appeal. from any action re- 


garding a placer claim. Moreover, 
in Solicitor’s Opinion, 49 L.D. 502 
- (1928), the Solicitor considered the 
identical question raised by Per- 
-mian. Reading the Act of Jan. 31, 
1901, 30 U.S.C. § 162 (1970), én pari 


materia with the Mineral Leasing 


Act of Feb. 28, 1920, 5 he ee 
that: | 


be disposed of only pursuant to the terms 
of the act. It therefore repealed all pre- 
yious acts relating to the disposition of 
those minerals. However, it excepted 
valid claims existent at the date of the 
passage of the act. * * * [* 7] 





5The Mineral Leasing Act of 1920, as 


amended, is codified at 30 U.S. C. § 181, et seg.. 
(1970) today is based upon the sav- 
7 Secs. 23 and 24 of the 1920 Act, 41 Stat, ————————- 


(1970). 
630 U.S.C § 193 (1970). 


447, specifically excepted sodium lands in San 
_ Bernardino County, California, This exception 


was repealed by omission from the 1928 _ 


amendments to the Mineral Leasing Act, Act 
of Dec. 11, 1928, 45 Stat. 1019. 


= "PERMIAN 1 ‘MUD. SERVICE,. INC. 
~~ June 80, 1977 


3A7 


: This condluaion’ was affirmed i in 1 8. 
 Keitor’s Opinion, M-36823 (May 7, ° 
1971). “As to sodium, see 48 CFR 


3520.1-2. The Department: has held © 
that valuable deposits of ‘sodium : 
vorpounds which are enumerated i in. 


the Mineral Leasing Act® are not : 


open. to location. and disposition. | 
under the mining laws,. but may be 
disposed of whder the provisions of | 


\.). the Mineral Leasing Act. only. 2. Gry | 


Wolf Joint Venture, 75 1.D. 187, 189 | 


| (1968). Tn an analogous case involv-_ | 
ing 011 shale, the United States Su- 
preme Court has said : 


The Leasing. Act of 1920 effected a 
complete change of policy in respect of the 
disposition of lands containing deposits 
of coal, phosphate, sodium, oil, oil shale, 
and gas. Such lands were no longer to be » 


‘open to location and acquisition of title, 


but ouly to lease. But §37 (U.S.C. Title 
80, §193) contains a saving clause pro- 
tecting “valid claims existent at date of 
the passage of this Act and thereafter 
maintained in compliance with the laws 


under which initiated,” and declaring that 


they “may be perfected under such laws, 
Sec. 37 lof the 1920 Act] directed that — : 


the mineral deposits named in the act | 
' (including sodium chloride, or salt) shall 


including discovery.” : 


Wilbur v. Krushnie, 280 us. 206, 
314-15 (1930). 

Thus, we conclude that ‘the? pro- | 
visions of 80 U.S.C. $162 (1970) 
are not applicable to Permian’s 


| 197 3 entry and location on the ae 
um chloride bearing lands in issue.?° 


The vitality of 30 U.S.C. § 162 


8 30 U.S.C. § 261 (1970). 
28 * Bee 30 U.S.C. § 193 (1970), n. 4, supra. 
There is nothing in the record to indicate 
re the Department ‘has yet initiated action 
to determine the extent of trespass damages. 


348 7 


- ings nude, supra, and i is generally * a 
limited to any valid claims existent. 
atthe date of passage of the Mineral 

| Leasing Act of 1920, supra, which | 
have since been maintained 3 in ac-. 
cordance with: statute and eeenly ; 


tion. 


2m + See 48 CFR 3501. 10>). 


; DECISIONS OF THE ‘DEPARTMENT OF. THE “INTERIOR: 


the Interior, 43. CFR. 4.1, the des 


cision ies noes from is affirmed. 


“ose Diy W. Goss, | 
| Adminis trative J udge. 


; Wc CONCUR: 


Therefore, uruant to. the au- N EWTON FRISHEERG, 


thority delegated to the Board of . 


Chief Administrative 7. 
‘Land Appeals by the Lote of | 


os Epwarn W. Sroxsrne, - , | 
= Administrative each nie 


ales LD. a 
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NATIVE. ASSOCIATION, INC. 
June 9, 1977 


APPEALS OF THE" STATE OF 
ALASKA AND SELDOVIA NATIVE | 
ASSOCIATION, Inc." oo | 


2 ANCAB 1_ 


Appeal from. the Decision of the 


. Alaska State Office, Bureau of Land 


| Management +A-050903 rescinding 
in part tentative approval and reject- 
ing in part.the application of the State 


of Alaska for certain lands under sec. 
6(b) of the Alaska Statehood Act, 


«July 7, 1958, ve) Stat. $339, amended, 
~ 48 U.S.C. Chap. 2 (1970). Appeal from 


the Decisions of the Alaska State 


Office, Bureau of Land Management 
- +: AA-6701-B, AA-6701-D, | 
Oct. 9, 1975, approving for interim 


. conveyance or patent certain | lands 
selected by Seldovia Native Associa- - 


tion, Inc., under secs. 11 and 12 of 


the Alaska Native Claims Settlement - 


Act, 43 U.S.C. secs. 1601- 1624 (Supp. 


IV, 1974), as amended, 89 Stat. 1145 


(1976). 


* Hadieions: of the Bureau : of Land 


‘Management reversed in part, af- 


7 firmed in part, June 9, 1977. 


1. Alaska Native Claims . Settlement 
Act: Conveyances: - Generally— 
Alaska Native Claims Settlement Act: 


—— Easements: Review 


oO For the purpose. of determining whether 
or not the. Secretary of the Interior re- 


tains jurisdiction to review easement in- 


terests reserved to the Federal govern- 
: ment, interim conveyance and patent are 


2 “Not in Chronological Order. 


- ‘Decided June 9, 1977 


‘dated. 


; Waiver 


cdenavienie of equal significance in the 


granting. of title under ANSCA, 


2, Alaska ‘Native Claims Settlement 


Act: Alaska. Native Claims Appeal 
Board : Appeals: Jurisdiction— 
Alaska. Native Claims Settlement: Act: 


| Conveyances : Generally 


- ‘When an interim conveyance hae been : 


issued pursuant to ANCSA, the Secretary — 
of the Interior and ANCAB lose all au-. 
thority and jurisdiction over those in- 


terests in the land which have been con- 
- veyed, and the Secretary is without juris- 


diction to reserve any easements not 


; originally contained in the conveyance or aa 7 


to deprive the grantee’ of the interim 
conveyance of Bay interests conveyed 
therein. :; | 


| 3. Alaska Native Clhias Agstieager: 
Generally— 
Alaska Native Claims Settlement gpk 


Act: - Conveyances: 


Fasements: Review ws 


. The Secretary retains jurisdiétion a ae 


suant to 43 CFR 2650.4-7(c) (1). and | 


-$.0. 2982, to review easement interests _ 
"reserved to the Federal government inan. 
interim . conveyance ; and in the absence - 

of regulations: establishing a’ procedure. 


for such review, the Board. is ‘not. pre- . 
cluded: from exer cising the. Secretary’s - 


authority to review easement reserva- 


tions when such. review: ‘is requested. - 
through appeal to -the Board. ; 


A, Alaska Native Claims Settlement " 
| Act: 
-sion—Alaska Native Claims Settle- | 
ment Act: Administrative Procedure: | 
Interim. Conveyance—Alaska Native — 


Administrative Procedure: Deci-. 


Claims Settlement Act: Alaska’ Native E 
Claims — Appeal ‘Board: esau 


Where. Depar tmental regulations pr ovide 7 
for the elapse of a 30-day. appeal, .pe- | 
riod before a. decision to convey becomes , 


84D. Nos. 7&8 | 
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final, waiver by one of. a aibee of pare 


ties who might. appear does not render 


- BLM’s decision final so as to permit con- 
veyance. before ‘elapse ‘of the 30- day ae 


peal, period. 


5 ‘Alaska Native ‘Claims: ‘Settlement 


Act: Alaska Native. Claims pret 


Board: Appeals: Waiver | 


Proper filing of a Notice of ‘Appeal dur- 
ing the 30-day appeal period will. be. 
treated as a reauee of.a prior: “waiver. 


Fr oF une rights.” 


m3 6 ‘Alaska. Native. Claims. Settlement . 
Act: Alaska Native Claims se 2 


| Board: Appeals: Parties | 


- Under regulations contained in 43. CFR 


~ 4,902, a Regional» Comoration has_ a 
right of appeal. a 


i Alaska’ ‘Native ‘Giniie: Settlement : 


Act; Alaska Native Claims. Appeal 


Board: Appeals: Summary Dismissal— 


’ Alaska Native Clainis Settlement Act: 


Alaska Native Claims: Appeal. Board: | 


- Appeals: Standing 


| The Board, in ‘its, discretion, will abe . 
summarily dismiss an appeal for failure 
to. file a Statement of Standing merely. 


because a. Statement of Standing was 
- not separately filed or separately labeled, 


- where the timely filed Statement of Rea-. 


sons clearly discloses. the claim of prop- 
erty interests required for standing to 
appeal by 8 Crk A, 902." | 


| | 8; ‘Alaska Native Claims Settlement. 
Act: Alaska: Native Claims. Appeal : 


Board: Appeals: ‘Standing — 


“Where the State clearly has. standing to | 
appeal. a decision, ‘and its appeal is con: | 

| -solidated by the Board. for adjudication 
with another appeal i in which the State’s 


- standing to appeal is: challenged, the 


State's: standing ‘to appeal “in: the. con-. 
- solidated matter will’ not ‘be prej udiced: 


DECISIONS OF THE DEPARTMENT: OF THE INTERIOR : 


" ment Act: 


[84 LD. 


9. ‘Alaska ‘Native Claims Settlement 


: Act: Alaska Native Claims appeal 
3 Board: Appeals: Parti¢s a 


“Where a person. is - designated ‘a neces- 


sary party by Order of the Board and is 


given actual notice of administrative pro- 


ceedings which may affect a- claimed 
property interest, and such person fails — 


to appeal ‘and - assert any claim, such 
person may be dismissed as a party and. 
the Board may adjudicate the property 
interest’ of other parties withotit regard 
to any. interest: which may be. claimed by iw, 


the party who fails to appear. 


10. Alaska: Native Claims Settlement ae 


Act: Aboriginal Claims 


Until Congr ess acted to extinguish rights oo 
of Alaskan Natives to use and ‘ occupancy 
of aboriginal lands, such rights remained. 


as an: encumbrance on. the fee, and title | 
to land claimed by Alaska. Natives, to 
which use and occupancy might be —— 


proved, was void: when given. 


it, Alaska Native Claims. Settlement <a 
Act: Land Selections: Village Selec- | 


tions—Alaska Native Claims Settle- 
“Land Selections: State 
Interests: ‘Statehood Act - Selections: ; 
Tentative Approvals '% “= 


ANCSA provides in secs. 11(a) (2) ‘and — 
-12(a) (1) that each village may select up 


to 69,120° acres of its total entitlement 
from TA’d lands surrounding the village: 


‘Such State TA’s, already encimbered by 
" aboriginal title to lands. on which. use 


and occupancy. could:be proved, were now. 


, subject to.a statutory. prior right of selec- 

.. tion by Village Corporations; a Native | 

right of selection, based not on aboriginal a 
title, | 


‘but | on. Congressional grant in 
ANCSA. | : 


12. Alaska Native Claims es | 


“Act: Aboriginal Claims—Alaska Na | 
| tive. Claims | Settlement . 


Act: “Tend 5 


| os Act: 
- Alaska: Native Claims Settlement Act: 


ae ‘The ‘State’ Ss 


ae vd APPEALS OF THE. STATH: 


OF ALASKA . AND, SELDOVIA = 
NATIVE ASSOCIATION, 


INC. 


June 9, 1977 


| Selections: State Titec: Statehood . 


. Act Selections: Tentative Approvals 


The retroactive extinguishment of ab- 


_ original title, and the resulting valida- 


_. tion of State title, mandated by sec, 4(a) 

of ANOSA, applies to those lands tenta- 

_ tively approved to. the. State which are 
located. outside» Native ee 
drawal areas. 


4 18. ‘Alaska Native. Claims Settlement 


Act: Aboriginal Claims—Alaska, Na- 
7 _ tive. Claims Settlement Act: Land 
_. Selections: State Interests: Statehood 
Act Selections: Tentative Approvals 


“Eextinguishment of aboriginal title did 


not vest the. State’s title to those TA’d. 


~ Jands located within sec.:11(a) (2) with- 


"drawal areas, for. Congress clearly con- 
ferred on Native Village Corporations a | 
superior right to select tp to. 69, 120 ae 
e =50f such lands. 


= ‘14: Alaska’ Native Claims. Settlement 
Withdrawals: _ Generally— 


- Land Selections: » State Interests: 
| Statehood ‘Act Selections: 


Approvals 


4 located within see. 11(a) (2). withdrawal 


areas did not vest prior to ANCSA, and 
~ did not vest subsequent to ANCSA as to 


lands properly selected by Village Corpo- 


| ; rations within the three-year period 


mandated by sec. ‘12(a). 


as ny 15. Alaska Native Claims. Settlement | 


in ~ Act Withdrawals: . Generally— 
a Alaska Native Claims, Settlement Act: 
Land .. Selections: - 


7 ~ Statehood Act Selections: Tentative 


ae Approvals. ; oe 
ee The State’ s interest vests: in ghoss TA 


‘ lands within See. 11(a) (2) withdrawals 


“not selected by Village ‘Corporations . 


= within statutory Bens for, upon 


saa 


Tentative | 


nee sl TA’a lands - 


‘State- ‘Interests: os 


eormniatton of Native selections,. the ae ne - 


encumbrance on the: State's. title is “a 7 
removed. | | a 


16. Alaska Native. Claims scttiament 7 
Act: ‘Withdrawals: : 
Alaska Native Claims Settlement, Act: 
Land Selections: State Interests: 
Statehood Act Selections: : ‘Tentative ; 
Approvals | 7 


‘In. withdrawing sec. ata) (2). lands 


tentatively approved to the State, Con- - 
gress rejected the State’s contention that — 
tentative. approval: ‘vested. equitable title. | 
in the State, and in consequence rejected _ 


the -title the State had relied upon to ok es 


pose of TA’d lands to third parties. 


17. Alaska Native Claims: Settlement ae : 
Act: Land Selections: State Interests: a 


‘Native Claims — 
Land ‘Selections: 


Hee uearaniaae 
Settlement Act: 


2 Third-Party: Interests 


Where the State had not. acquired equi-" | 
table title to tentatively ‘approved | land) 


selections within village. withdrawal 
areas prior to-ANCSA,; a. grantee of the — 


State could not acquire a greater: interest. 


than its grantor and : could not, prior to. 


ANCGSA, acquire equitable. title sufficient. 
to deprive Congress of power to dispose. a 
of the land in settlement — of Native. 


claims. Accordingly, any protection | or 


‘priority. afforded to third-party interests | 
in the disputed lands 1 must De statutory, “ead 
conferred by ANCSA: ~~ ; 


18. Alaska Native Claims Settlement > e 
Act: Land Selections: Valid Existing . 


Rights—Alaska Native Claims Settle- 
ment Act: ‘Land Selections: Entrymen ss 
| ANCSA protects, «as 
rights,” those rights, whether derived __ 
from the State or.Federal government, 
which do not lead to-a. grant of fee. title ee 


and which were created prior to enact-_ 


ment of ANCSA. Rights leading to a-fee,. 
which had vested prior to enactment, |. 


Generally — a 


“valid” ‘existing. vn 


B52. 


would abt ays subject: to Cpaceacionul 

‘disposal and would. be excluded from 
withdrawals for. Native selection. Rights 
_ of entrymen leading to. a grant in fee 


under Federal public lands laws, which. 


had not vested prior to. ANCSA, are 


treated by ANCSA as if vesting had oc- 


-” curred and are not categorized as “valid 
ah existing rights.” . oe | 


19. Alaska Native Claims saa 
 “Aet: Land Selections: State Interests: | 


Gener ally—Alaska Native Claims 
‘Settlement Act: Land Selections: Valid 
Existing Rights 


: “Valid existing rights” és 
ANCSA inelude not only interests creat- 


-ed by the Federal government, but may 
interests created by the . 


also include 
State of Alaska so long as the latter are 


not interests’ leading to acquistion of 
vo fee title. +a aot 


20. Alaska Native Claims Settlement 


: Act: Administrative Procedure: 
Interim ‘Conveyance—Alaska Native 


Claims: Settlement Act: Land Selec- | 
Valid — Existing ‘Rights— . 
Alaska Native Claims Settlement Act: | 


tions: 


Land Selections : Conveyances 


-_ ‘The | interests described in sec. 14(g¢) of 
_ANOSA are of: a temporary or limited 


a nature, in contr ast to those. interests de- 


“os : rived from laws leading to a grant.of fee 
title such.as the entries protected by sec. 


-22(b). Inclusion in Native conveyances 


of lands subjects: to such interests, un-- 
der: administr ative arrangements - out- 
lined in sec. 14 (g) is appropriate, because. 


such temporary. or limited interests are 


not incompatible with ‘Native ownership 


of the fee. oO 


toe Ble Alaska. Native Claims Settlement . 


| . Acts Definitions: Generally—Alaska 
“Native Claims: Settlement. Act: With- 


os drawals: Generally es 
~ Gands on which. the. United ‘States ee 


'- Gssued patent either to the State or.to a 


"DECISIONS OF. THE | DEPARTMENT 


protec ted by 


OF THE INTERIOR | 7 [84 LD. 


; nite individual are not. within the def- 
inition of “public lands” in sec. 8(e) of — 
ANCSA, ‘were not withdrawn by sec. 11. 

of ANOSA, and theréfore are not avail- | 


able for selection under ANCOSA.. 


; 22. Alaska Native Claims Settlement , 


Act: Alaska Native Claims Appeal | 


“Board: Appeals: ‘Jurisdiction : 


. For: the purpose of determining J iduaie 
tion, a patent issued by the State of 


Alaska on TA’d lands within a sec. 11 


_ (a) (2) withdrawal, will be accorded the. 
‘same dignity as a Federal patent: te, 
_ the. effect of the issuance of a patent to 
- public lands by the United States, even if 
issued by mistake or inadvertence, is to - : 


transfer the legal title from the United. 
States and to. end all authority and jur- : 


_isdiction in the Department of ‘the In- 


terior over the lands conveyed. Therefore, 


the Board finds it lacks jurisdiction to 


decide the status of patents issued by the 


State of Alaska prior to. ANCSA to third - 


parties on TA’d lands, as the proper form 
for such an adjudication is in a . judicial 
pr oceeding. | oe 


93, Alaska Native Claims Settlement : 
Act: Land Selections: Valid Existing 
_Rights—Alaska Native Claims Settle- 


State 
Generally—Alaska Native 


ment Act: Land ‘Selections:: 


Interests: 


Claims Settlement Act: Land Selec- 
tions: ‘Third-Party Interests. | 


Open- to- -entry leases issued by the State ee a 
of Alaska pursuant to A.S..38. 05. O77 are © 


protected as valid existing rights Dy. the 


specific terms of see, ‘14(g) of ANCSA | - 
because they are leases issued. under. en. 


sec. 6 (8) of the Alaska Statehood Act. . 


24, Alaska Native Claims Scilanent: : 

_ Act: Land Selections: Valid Existing © 
Rights —Alaska Native Claims Settle. 
ment Act: 
‘Interests: Gener ally—Alaska’ Native 


Land Selections: 


Claims Settlement ‘“Act:. Land. Selec- eae | 


tens: saath d Interests a 


State a 


ment Act: 


-: Native . Corporation, 
~sec. 14(g): to: the interest of the State as. 
-Jessor, may wish*to sell. the leased land 
to the. lessee, the. Board unas no mecha- 


gag} 


| APPEALS OF: THE STATE OF 


ALASKA AND SELDOVIA 353. 


NATIVE ASSOCIATION, INC. 
| ‘June 9, 1977 | 


Sayers: ‘open-to- entry leases aia no 


provisions to purchase the leased land, 


but provide only for renewal upon expira- 


tion of a five-year term, the right of pur-| 


chase asserted under. A.S. 38.05.077 is not 

granted by the lease within the ‘terms of 

sec. 14(g¢) of ANCSA, but appears to be 

- an. associated preference right .granted 
_. in connection with the leasing pr ogram to 
; individuals holding such leases. 


: 25. Alaska Native Claims Settlement 
- Act: Land. Selections: Valid Existing 
- Rights—Alaska Native Claims Settle- 
ment Act: Land Selections: State 
| Tuterests: Generally—Alaska Native 


* Claims. Settlement Act: Land Selec- | 
ae tions: ‘Third-Party Interests 


Where the asserted ‘rights to “purchase 


tae lands held under an: open-to-entry. ease 


can be. exercised under State statutes only 
-if the. lease is: relinquished, relinquish- 


ment of the lease.and subsequent issu- 
ance of patent to the land -would con- 
“s stitute a new: interest created subsequent » 


to ANCSA,. contrary ‘to sec. 11(a) (2) 
which: specifically withdraws lands TA’d 
to the State “from the creation of third- 


- party interests under whe: Alaska NATE: . 
_ hood ACE” oe 


| 26. Alaska Native Claims Settlement 
ae ‘Act: Land Selections: ‘Valid Existing 


— Rights—Alaska Native Claims Settle- 
Land. Selections: 
Interests: Generally—Alaska Native 
Claims | Settlement Act: Land Selec- 
tions: ‘Third-Party Interests ia 


| “The: State. may not extend. a pucteeeate 
right to purchase lands’ under an open-to- 


. entry lease program to ‘which a’ Native 
_ Corporation’ will: hold title; although a 
succeeding: under 


‘State 


nism in  ANCSA fon the eaicencn cnt: of ; 


such.a right in the lessee a gainst: Boece 


tive patentee. . 


_ 27. Alaska Native Claims Settlement 


Act: | Administrative — Procedure: 
Interim Conveyances—Alaska Native 
Claims Settlement Act: Land Selec- 
tions: Valid Existing Rights—Alaska 


| Native Claims Settlement Act: Land 
Selections: Conveyances: ak 


- Leases issued for. the surface or minerals . 
covered by a Native selection . constitute. | 


a valid existing right protected by sec. 


a 14(e) of ANCSA and any conveyance | 
to a Native Corporation of lands on 


which such a lease has issued must be 
subject to the lease hold interest. 


: 28. Alaska Native Claims Settlement 


Act: Administrative Procedure: 
Interim oi japan Baik Native 
Claims Settlement Act: Land Selec- 


tions: Valid Existing Rights—Alaska 
Native Claims Settlement Act: Land | 


Selections: Conveyances 


 State-issued permits and eontracts” for 
‘resource uses issued to third parties be- _ 
fore Dec. 18, 1971 are. protected . as — , 
existing - rights under: sec 
‘ANCSA, and any. conveyance to a. a 
tive Corporation. of lands. on. which: such 7 
‘permits or: contracts. have - been: issued 
-. Iaust-be subject, to such interests. | 


29. Alaska Native Claims Settlement | 


—-14(g) > 


Act: ‘Land Selections: State. Interests: 


: Generally—Alaska Native Claims Set- 
_tlement Act: Land Selections: 
| Existing — -Rights—Alaska — 


Valid | 


Claims Settlement Act: Land. Selec- 
tions: ‘Third-Party Interests 


“When an interest in land selected by. and os 


tentatively approved to the State of Alas- | 
ka was transferred from one State agency 


“to another, the complete interest remained 


Native — 


B54. _ DECISIONS. OF THE: 


sabiede to the withdrawal aaa selection, 3 


provisions of . secs. dia) and 12 of 
AN CSA; thus transfer by the’ State of. a 
permit to extract natural resources: ‘from 
the State Division of Lands to. the:State 


| 7 Division of Aviation does not place the 


‘State in the position « of & a a protetted t third 
party under AN CSA.” ee. : 


"30. Alaska Native Claims Settlement 
Act: Administrative. Procedure: Gen- 


‘erally—Alaska,_ Native Claims Settle- 


ment Act: Land - ‘Selections: ‘Valid 


Existing Rights - 


‘Bince. ANCSA recognizes and protects 


- State-created interests as. valid existing 


rights, as well as interests recognized or. 


created under Federal law, and thus in- 
| volves interests which would not be. of 
- record in the BLM land office, BLM’s ad- 
ministrative responsibility to identify, ad- 
judicate and protect “valid.. existing 


_ rights” under ANCSA, are. broader. than: 


under general Feder al public land laws. 


ol, Alaska Native Claims Settlement 
Act: Administrative Procedure: Deci- 
‘sion—Alaska Native Claims Settle- 
ment Act: Land Selections: Vaud 
Existing. Rights 


. While decisions of the Bipedi of Land — 


‘Management ‘and documents -conveying 
title to Native corporations pursuant: to 
ANCSA properly contain a general pro- 
vision protecting “valid existing rights” 
in’ accordance with the provisions of sec. 
'.44(¢) of ANCSA and ‘the regulations in 
43 CER Part 2650, such documents must 
| additionally describe valid existing rights 
according ‘to ‘the nature of the right and 
approximate location on. ‘the land, and 
may incorporate by reference other BLM 
. files and files of the Alaska Division of 
- Lands only as a supplemental source of 
information. coe 3 


82, Alaska Native Claims settlement 
“Act: Administrative Procedure: : Deci- 


: sion—Alaska_ ‘Native. Claims ‘Settle- 


oe ment Act: Administrative Procedure: 


DEPARTMENT OF THE INTERIOR 


Where 
Tights”: were: -created “by ‘the: State on 


[84 LD. 


Interim Conveyances—Alaska Native a. 
Claims Settlement. Act: Land Selec- ao ce 
tions: Valid Existing Rights | aa 
‘Under AN OSA: and the regulations in 43 Pe 
CFR Part 2650; the Bureau of Land Man- 
agement has the duty'to‘ascertain wheth- _ 
er ‘a less-than-fee interest was issued'to 


a third: party, and ‘must recite. in the:de- | 


cision approving: lands for conveyance to 


a Native Corporation that the: ‘conveyance 
is “BuDJEcy to” such ‘an. interest. | 


33. Alaska Native. Claims: Settlement | 
Act: Administrative Procedure: Deci- _ 


-sion—Alaska Native Claims Settle- 
ment . Act: 
-. Interests: | 
Tentative. Approvals—Alaska Native. 


Land ' Selections: State. 
Statehood Act Selections: 


Claims Settlement Act: Land Selec- 
tions: Walid Existing Rights 
“valid. - existing 


the claimed - 


lands tentatively approved to’ the :State 


-under the Statehood Act, the adjudica- 
tion of the State’s. selection must. be:con- 


solidated. with .the. adjudication ‘of. the © 
Native land selection, and valid existing 


rights in the land must be ee in 


a. single decision. . os 

34, Alaska sic Gb in 
Act: Administrative Procedure: Deci- - 
sion—Alaska Native Claims Settle- 


| ment Act: Administrative Procedure: 


Interim Conveyances—Alaska Native. 


Claims Settlement Act: Land Selec- | 


tions: Valid Existing Rights 7 


Both the decision to convey lands, and 
the interim conveyance, must, specifically 


} identify. those interests protected under — 
ANCSA as valid existing rights. Where  _ 
the title conveyed. will be “subject to” a - om 
-less-than-fee_ interest, the nature of the 2 

- interest: must. be identified: and. the lands. 
affected must be - described, | at least by - 
section and, ‘where possible, according to. 
the. smallest ‘legal subdivision. ioe 


| . ence: toa ‘BLM 
Lands case file number is not sufficient 
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35. ‘Alaska Native ‘Claims Settlement 
Act: Alaska Native Claims - Appeal 


| - ‘Board: Appeals: Jurisdiction 


- Although the validity of 8.0. 2982 is be- 


ing” challenged. on numerous grounds in 


pending litigation, the ‘Board currently 


“is bound by 8.0: 2982, ‘and ‘insofar as it 
“purports toi limit and restrict the Board's 
| _Jurisdictional authority, the Board’s jur- 
_isdiction is so affected... 


86: Alaska Native. Claims Settlement 
Act: Land ‘Selections: ‘Easements: 
| Description eager 


2 Description of easements. solely’ by: refer- 
or State Division ‘of 


to meet the requirements of: sec. 17,(b) of 
ANCSA, regulations. promulgated there- 
under, and. Secretarial Order ‘No. 2982. 


87. Alaska’ Native Claims Settlement 
_ Act: Administrative Procedure: Deci- 
 sion—Alaska, Native Claims. Settle- 
ment. Act: Administrative Procedure: 
Interim Conveyances—Alaska Native 
-- Glaims Settlement Act: Land. Selec- 
tions: Easements: Description : | 


a Decisions to convey and interim. convey- 
ances ‘should, as a minimum, state the 


use for which each. easement is reserved, 
state the width of each easement, state 


at least. the sections through which an 


. easement passes or, if a site easement, . 


the section or sections in which the ease- 
“ment -is located; alternatively, the ease- 


- ment could be located .by incorporating 
‘in the conveyance document a. map. de- 


picting the easement. 


38. “Alaska Native Claims SeAtlettient: 
Act: Administrative ‘Procedure: Deci-. 


 sion—Alaska Native Claims Settle- 


| “ment Act: ‘Land’ ‘Selections: sinauiaaacee 


a Generally _ 


Where the Buieau of Land ere 
has developed new procedures: for .the 


*. Faller, | 
Henry Ff. Kroll, IT, David. ‘Vander- 


reservation and identification of. ease- 
ments subsequent to issuance ‘of a Deci-— 
sion to Convey, ‘the Board will. remand 


the Decision to Convey to the Bureau of — 


Land 3 Management: for the’ ‘limited pur- 


Bose of .identifying the easements. re- 
served in ‘the Decision to Convey under 


appeal - according: ‘to: ‘the -uniform ‘ease- 


‘Inent identification’ System : Currently. “be-. sea 
ing. followed.: tee a ee 
APPEARANCES: Jeffrey B. Sawer | 
‘fels; Esq., for the ‘State of Alaska; — 
A, Robert Hahn, Jr., Esq. for Seldovia — 
‘Native Association; James Vollintine, 
Esq.,. John R. ‘Snodgrass., Esq., and 
“James D.. Linxwilet, Esq., for Cook . | 
“Inlet Region, Inc:; John “W. Burke, 
Esq., for the State Director, Bureau 
“of Land Management ; Theo L. Carson, oO 
Tr, Esq., for the Kenai’ Peninsula 
Borough;. Charles - 
for M. Walter J. ohnson, George” Ss. 7 
; Rhyneer, LaVonne Rhyneer, Susan H 
Johnson, Agnes Ann Coyle; Charles R.. 


Cranston, Esq,, | 


.Tunley,.. Esq., .. for “Theodore - A | 
- Richards, - en B. aul Jeanie wW. ee | 
_ Sherwood. ae oe 


‘The following parties se pro A 


Phillip 0. Nice, Mrs. Geraldine Lenore - 
Mrs. ‘Vivian. , -MacInnes, 22 


brink, Mrs. Charlotte ‘L.. Calhoun, 


Mrs. G.- Lucille Billings, ‘Mrs. ‘Susan 


Campbell, Daviel B. Winn, :Michael, 


"Diana, Shannon and Morgan McBride, 


Elizabeth M. Cummings, Thomas WwW. ; 


Larsen, William Findlay Abbott, Mrs. 
Judith . Miller, 
Eunice. M. Berglund, — Edmund - T, 


Allen B. ‘Billings, | i 


Pawelek, . Michael _ and Susan. A 
Campbell, and Elmer t Sundsby. 


856 DECISIONS oF THE: 
| OPINION BY 


“ALASKA NATIVE CLAIMS 
APPEAL BOARD 


| _ JURISDICTION - 


The Alaska Native Clssns Ap- 
- peal Board, pursuant to delegation 
' of authority in the Alaska Native 
Claims Settlement Act, 43 U.S.C. 


§§ 1601-1624 (Supp. IV, 1974), as 


amended, 89 Stat. 1145 (1976), oe 
the implementing rorulations in 43 
—_ ie R Part 2650, as amended, 40 FR | 


4734. (Apr. 7, 1976), and 43 CFR 


| aa 4, Subpart J, hereby makes 


the following findings, conclusions 


re : and Decision. 


Pursuant to regulations in 43 


7 CFR Part. 2650, as amended, and 


| Part 4, Subpart J, the State Direc- 
- toris fhe officer of the United States 


‘Department of the Interior who i is” 
authorized to make decisions on 
‘land selection. applications involv- _ 
ing Native Corporations under the 
~ “Alaska Native Claims ‘Settlement 
| Act, subject to appeal to this Board. — 


an ee BACKGROUND . | 


’ The lands in dispute in this con- 


of, Alaska (hereinafter State). for 
_ general purposes grants under. sec. 
§6(b) of the Alaska Statehood Act, 


(2) Stat. 339, amended, 48 U.S.C... 


Chap. 2 (1970) ‘(hereinafter “the 
Statehood Act”) during the period 


from Dec. 29, 1959 through Jan. 1, 


1961. All lands in the amended aud 
“consolidated State selection +A 
050903 are located within T. 7 S., R. 


DEPARTMEN T 


propriation, — 
under the open-to-entry leasing pro- 


. ' Section. 29: 


—dovia. | 
(hereinafter Seldovia), filed selec- — 


OF “THE | INTERIOR (84 LD. 


* 19 W., Sasi Meridian. Paron: 


of the selection were tentatively ap- 
proved in Decisions dated Oct. 4, 
1960, Aug. 5, 1964 and Nov. 15, 1966. 
These tentatively approved selec- 
tions totaled approximately 11,190 — 


_ acres. Upon receipt of tentative ap- 
_proval, the State created numerous ~ 
_ third-party interests in the disputed _ 

lands through issuance of patents, 


issuance of certificates of water ap- 
issuance of 


eram, timber sales, and issuance of — 
permits for gravel extraction and 


other. purposes. Lands to which. the 


State received tentative approval | 


were as follows: 


a U. S. Survey No. 3973, lot 4; 3 
U.S. Survey No. 4734, lot 2 and 3; 
me if S. Survey No. 4735 ; 


‘U.S. Survey No. 4737, lots-1, 2 and a, 


TLS. Survey No. 4738. 


‘f. 7 Be R. 12 W., Seward Meridian un 


» surveyed) 


Section » A: all, 
‘Island; ' 
Sections 10-13: all’ 
Section 20: all, including Native al- 
 lotment application AA~7602 ; 7 
Sections 21-28: all; 7 
all, ineluaine Native allot- 
ment application AA-~7602 5 | 


excluding : Ismailof 


-solidated appeal were selected in'a Sections 30-86 : all. 


series of applications by. the State — 


-On May 2 and May 16, 1974, re 
Native “Association, Ine. 


tion applications # A A-6701-B and 
#A A-6701-D under the provisions 


of sec, 22(a) of the Alaska Native — 7 
Claims Settlement Act for the sur- 
face estate of certain lands in T. 7 


S., R. 12 W., Seward Meridian as 


icgell aa Tt 6.8., ‘Rs. 12 and 14. W.; 


T.8S., Bs. 12 and 15 W.; TOS, 


leases - 


sg} 


APPEALS OF THE “STATE OF. ALASKA AND. ‘SELDOVIA 
NATIVE ASSOCIATION, INC. 


357 
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oS ae 13 to 15 W, and T. 10S, RB 4 


Ww 


| On Oni 6, 19775, the State Dire. 
| “tor, Bureau of ieaad Management 
in Decision -#A-050908 » rescinded. 
_ the tentative approval previously 
given to the State’ s selection and re- 
“Fected the State’s ‘application: for 
the approximate 11 190. acres se- 
lected with the exception of a. few 
7 ’ vey No., 2888, excluding homesite 


parcels. 
The Decision eecieg: ae “the 


State of Alaska has the right of ap-' 
peal to the Alaska Native Claims: 
Appeal Board and that if an appeal : 
is made the adverse parties to be 


served are Seldovia Native Associa- 
tion, Inc, and Cook Inlet Region, 
Tne. | 


The Bureau of Land Manage- 


ment in a Decision dated Oct. 9, 


1975 on village selections #AA- | 


67 01-B and. #AA-6701-D ap- 
proved for interim conveyalice or 


patent under sec. 14(a) of ANCSA 
the surface estate in approximately 


51,855 acres from the lands selected 


by. Seldovia. The State Director 


found that these lands “are wnoc- 


cupied and do not include any law- 
ful entry perfected under or being 
in compliance © with 
_ laws leading to acquisition of title. 
—. On Cet. 10, 1975, the day. after i is-. 

-suance of BLM’s Decision on Sel-- 


| maintained. 


-dovia. Native | Association’s selec- 


pr ompt fomweyenney | 


waive our nal on AKTOLB : 
and AA-6701-D.” ai 
One week later, on Oct. 1, 197 By 


the Bureau of Land ‘Management’ 
issued interim conveyance +016 to. 
Seldovia Native Association con-" 

| veying the surface estate in certain. 
lands in T..8 S., R. 15 W., Seward 
. Meridian and T. 9°S., R. 14 W., Se- 


ward Meridian, including US. ‘Sur- ; 


application # A-057774, in the ag- 


gregate amount of approximately 


13,728.50 acres. 
“On the same date, the Burean of & 


Land Management issued interim 


conveyance #017 conveying to 
Cook Inlet Region, Inc., the sub-. 
surface estate to all those lands con- © 
veyed by interim conveyance #016 
to Seldovia Native Association. 
The State of Alaska, through the 
Acting Director of the Department 
of Natural Resources, timely ap- | 


‘pealed BLM’s Decision #+.A-050903, 


which had rescinded tentative ap- . | 


-proval and- rejected the. State’s 


selection. of 11,190 -acres. Subse- 


~ quently, the State requested an 
extension of.time in which to file its. 


Statement of Reasons and Stand- | 
ing. The Board, in an Order Nam- 


‘ing Necessary Parties and Requir- a 
ing Service, designated the State of ~ 
Alaska, the State Director, Bureau 
| - of Land Management, the Seldovia 
— tions “ALA A-67( 01-B and “AAAS ; 
667 O1-D, Fred Elvsaas, President of. 
the. Seldovia . Native Association, 
stated in a letter to the State. Di 
-rector, BLM: “Tn, order to. obtain 
| we: hereby. 


Native Association, Inc.,. Cook In-— 


let. Region, Inc., and Ka Penin-- - 


sula Borough as parties to be 


served. The Board. then in a sepa-_ - 


rate. Order. granted . the. oe 


motion. for ay time extension. 
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On Nov. ve 1975, within: die 30- i: 
“ day. appeal period subsequent. to 
| - issuance of the decision: to convey : 
on Oct. 9, 1975, Cook Inlet; Region, 
Ine, and Seldovia Native Associa- ~ 
tion, Inc., - through | counsel, filed : 
_ Notices of Appeal. Oh den : 
: 9, (197 be ‘the. “Board. 
‘issued an Order naming as: neces-__ 
sary parties the State of Alaska, the. 
State Director, Bureau of Land 
_ Management, the Seldovia Native 
the. Cook Inlet. 
‘Region, Ine., ‘and the Kenai Penin- 
sula. Borough, ‘and requiring filing 
of specific. “documents. The Board 
| granted Cook Tnlet Region, Inc., an. 
extension of time in which to file its. 


‘On Dee. 


| ‘Association, Ine,,. 


| ‘Statement of, Reasons and Stand- 
ing In the appeal. _ | 


‘p¥DORDURED 
- BACKGROUND 


On Dee. 19, 1976, the Board is- 
sued an Order naming the holders’. 
of certain third-party interests aS 
additional parties and requiring 


service upon them. CIRI, Seldovia, 


and the State were directed to file 
with the Board a list of the names.’ 
and current addresses of all per- 
sons and organizations claiming an 
_ interest in the lands involved i mM. the. 
i appeal.” ‘The appellants were di-) 
rected to ‘serve copies of the No- - 
_. tices of Appeal and other docu- 
ments filed. with the Board’ upon’ 
~ each of the persons so identified and 
- the Bureau, of Land Management . 
Z Was: directed to. serve upon ‘such — 
persons copies of BLM Decisions 
3tAA-6701-B, “#AA-67 01-D and- : 
— of the Board’s Order. This ee | 


OF THE. DEPARTMENT ‘OF THE INTERIOR | 


cs LD. 


-wogulted j in ahs filing of ates _ | 
appearances and in other responses. ~ 


by parties claiming possible inter- - 


ests In the lands involved in this. 


appeal. All. documents filed by. 


. third parties have been considered. 
_. On Mar. 8, 1976, the Board on ‘its. 
own: motion ‘nailed. to all persons 


identified. as holding potential. in- 


‘terests in the. ‘disputed. lands a 
package of pertinent documents i ines 
cluding a listing of all the issues. ee 


involved in the appeals and copies _ 
of materials filed by principal 
parties. ‘Understandably, receipt of 

such a. formidable array of legal 
documents. precipitated a oad 


series of responses asserting third- | 


party interests. 
On Apr. 8, 1976, the Board by 
Order allowed time for additional 


: briefing and closed. the record effec- | 
"tive Apr. 9, 1976. | | 


On Apr. 7,.1976, regulations re- 
quiring the Bureau of: Land Man- 
agement. to publish decisions to— 
convey lands were published in the . 
Federal Register. (Title 48, Chap. 


‘TI, Part 2650, Sec. 2650.7, 41 FR. 


14737 (1976). On May 26, 1976, the 


Board issued an Order requiring 
the Bureau of Land Management, 


consistent with this regulation to 


‘publish certain ‘proposed decisions © 


from which appeals. currently be- 
fore the Board had been filed. How- 


ever, the Board deemed the record 
closed on certain appeals filed sub- 
stantially before promulgation’ of 


i ae é 


these - regulations, ‘including the 


present. appeals, and did not require 


publication of the ‘decisions ap- 
pealed from i in 1 these ¢ cases. at t that a 
time. - Bee: | _ 


eae APPEALS OF THE sth’ OF ALASKA’ AND SEDDOVIA cs 


i. _NATIVE ASSOCIATION, INC, 
ee Tune 9, 1977 : 


The réoded Gckote thé Board con-~ 


sists of the BLM appeal files, no-— 

tices of appeal, all documents ‘filed 
_. by principal’ parties and _ third 

: ey and the Board's Orders.’ ae 7 

. -eluded.in eelections ofthe Stateand 

Seldovia, from. which. the consoli- 
~~ dated appeals arise, were. not: in-. 


a8 STATUTORY. AND REGULA- 


TORY PROVISIONS 


a “Of particular peierence to the ape! 
a. se are the following statutory, and 


* regulatory provisions quoted 4 in the 


-_ » Appendiz hereto:. 7 
iG, 1.. Treaty of. Geion Mar, 30, 
a 7 1867, Art. IIL,,15 Stat. 539, 542., 


oe De Organic Act, of May uy, 1884, 
sec. 8, 23 Stat. 24, 26. ) 


_¢ Se “Alaska Statehood ae J als, 1, 2 
: 1958, 72 Stat. 839, secs. 4, ake at 


a oe). 
OA, re Native: Claims Settle- 


> ment Act, 43 U.S.C. §§ 1601-1624 
i. (Supp. TY, 1974), as amended, 89. 
Stat. 1145 (1976) secs. 3(e), 4, 11 

(a) (1), 11(a) (2); 14); 1(g ) and ; 


92(b). 


ot Be Regulations ‘contained in i 4B. 
CFR. 2650.3-1, 43 CFR 2650.4, 43 
- CFR 2650.7, 48 CFR 2650.8, 43. 


_ CFR 26514, 43 CFR 4.902, 43 CFR» | 
| of any interests conveyed’ therein. 


a (Fernie MM. Rogers, 29 TBLA- 192 
(Mar. 18, 1977) and Appeal | 
ee Ehlutna, Ine., L ANCAB 305;: ae a 
LD. 105 ' (1977). ba | 


; a 4. 4.905. 
_ DISCUSSIONS ( or ISSUBS- 


| The Board will, consider tha, is- 
sues in this’ appeal. in an. order 


7 slightly different than that listed i mm. 


the Board’s Or der ot Mar. 8, 1976 6. 


=. aT Whether. the Board: and/or ‘ie: De- 
a te partment: of the Interior have any jur-. 


* isdiction | after the issuance of interim 
2 conveyances? | 


Xk ite of a lands: cavolved: ee 


in these appeals. was. conveyed. ton 
| Seldovia: and CIRI by interim con; 
yeyanices . #016. and. #017, both — 


dated Oct..17, 1975. Other lands in- 


cluded ; in interim conveyances. This - 


issue arises in ‘connection with ad ail 
‘judication of easements, » 


[1, 2] For the. “purpose . of deter- 7 


_” mining whether or not the Secre- 
tary of the Interior retains jurisdic- : 

“tion to review: easement interests re- 

. served to the Federal government, 

‘interim conveyance and patent are - 

- documents of equal. significance in. 

‘the granting of title under ANCSA.. 

eS Therefore, . when..an. interim con-. 
veyance has been issued pursuant.to- 

ANCSA, the Secretary of the Inte- 
rior and this Board lose all author- he 


ity and jurisdiction over those: in- 
terests in the land, which have been 


conveyed. The Secretary 1 is. without oA 
jurisdiction to reserve. any: ease- | 
nents not originally contained in 
the conveyance or to deprive the -* 

grantee of the interim: conveyance 


[3] However, the. ; Gedrotary dogs 7 


retain jurisdiction, pursuant to 43 
CFR 2650.47 (c) (1) and 8.0, 2982, 
‘to review easement interests re- 
served to the Federal government 
in an interim conveyance; and in ._ 

the absence of regulations estab-  - 


— 860 | DECISIONS 


ee lishing a, procedure for such review, 
the Board. is not: precluded, from. 

* exercising the Seeretary’s’ author-— ment? 
ity to review: easement reservation 


~ when such review is. requested _ 
| land. 


AEA A67 01-D was issued. on Oct. 9. e 


-. through | an appeal to the Board. 
| (Appeal of Eklutna, Inc.. , Supra.) 
The following lands are included 


in interim. conveyeners: #016 and 


; BOLT: 


| qT. 8 8., R. 15 Ww. Seward Meridian (Un 


surveyed) 
— section 25: fractional; 
~<gection’ 33: fractional ; 


— sections 34: & 85: ‘fractional, ay suas : 
Native allotment. application AA~ 


ae 7208 ; ax 
at section 36: fractional. 


. ‘98. RU W. Seward Meriaian om 


oe surveyed). 
—_ sections 1 & 2: ‘all: 
section 5: all; ©. 7 
‘sections’ 7° & 8: fractional ; 
“section 9:’all;) 9. 3 - 
_.. sections 12 & 13: all; 
section 16: all; : 
| sections 17 & 18: fractional ; 
section 20: ‘fractional; | 
| sections 21 & 22: all; 
_ ‘sections’ 26-29: all; 
sections 33-35: -all. | : | 
U. S. Survey No. 2838, excluding homesite 
application A-O57774. 


728. 50: acres. : 


As to the above- described ia 7 

for which interim conveyance has is- 
-sued;. the “Board’s jurisdiction is 
-_ ene to review of: interests. re- 


_ served to the. Federal government. 


- The. Board’s jurisdiction is. not. 
. disputed as to.Jands for which in- 


terim conveyance has not been 
issued. | : 


tees “Whether: Seldovia Native Asgocia- 
: ve waived its: right to appeal ‘by. letter 


OF: THE DEPARTMENT. OF THE INTERIOR | 


dent, 


of 10/10/76 Peon Fred Wivsaas,  Presi- oe 
Seldovia Native Association, to _ 
State Director, Bureau of Land 1 Manage- =e 


BLM’s - Tee ‘on. "Geldovia’s 
selections _ # A A-67 01-B, © 


1975. The following day, Oct. 10, 


1975; Fred Elvsaas, President of 
Seldovia, wrote to the State Direc- 
— tor, BLM, stating, “Tn order to ob- — 
- tain prompt conveyance, we hereby . 
_. waive our appeal on AA-6701-B, 
AA-6701-D.” Mr. Elvsaas’ letter, 
~signed in his capacity as President . 
of Seldovia “Native . Association, t 


Tne., , purports to bind the Corpora- 


tion. On Oct. 17, 1975, the State: Dis, 


rector issued ec conveyance 


#016 to Seldovia, conveying. the 
. surface estate to landsin T. 8 S., R. 
15 W., Seward Meridian; T. 9 S., 


R. 14 W., Seward. Meridian; an 


a MIS 3 Survey No. 2838, approximat- ~ 
ing 13,728.50 acres. 
| day the BLM issued - interim cons 
_ veyance: #017 to Cook Inlet. Region; 


On the same 


Ine., for the subsux face i in the same 


nas, lands. 


On Nov. 7, 1975, 


Prey 


E ‘through. counsel filed a Notice of 


Aggregating approsimataly 13, Appeal from: the BLM Decision of 


Oct. 9,.1975. This Notice of Appeal oe 


was timely -filed- within 30 days» | 


from the date of receipt of the BLM 
- Decision and in accordance with the _ 
| procedural requirements of 43 CFR. 


Part 4, Subpart J. Although the 


Notice of Appeal did not refer to 


the prior waiver, the appeal raised’ | 
numerous. questions concerning the: 


validity of various parts of the BLM - - 


Decision of Oct. 9, 197 5, and the ap- 7 | 


| 184 LD. om 
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Ji une 9, 1977 


parent intention was 5 to revoke the | 
waiver. as 
" ANCSA i in sec, ° 14(a) pr souiden® 


‘Immediately after selection. by a vile 


lage Corporation for. a. Native village 
‘ listed in section 11 which the. Secretary 


~~ finds is. qualified for land benefits under. 
this Act, the Secretary shall issue to the 
_.*\Willage Corporation, a patent to the ‘sur- 
. 7 face estate Pens 3 7 ete 


| ‘Regulations in. 43. CFR: 2650.8 
“provide :. | | 


| Any decision Manne to a land eee! 
tion. ‘Shall become: final unless appealed 


- to. the. ‘Alaska. ‘Native ‘Claims . Appeal 
“Board: by. a person entitled to. appeal, 
under, and in accordance: we Sui 
ae, of Part.4, 43 CFR. in 


ie ~ Regulations contained i in 43 CFR 
| 4, 21 tigen Fes 


“ Regulations. in 43: CFR. 


lands affected by the Decision. 


Regulations j in 43 CFR 4. 903 /pro- : 


soa in ees (a): 


authorized. representative, with 


“REGI STER is made, within 30 days after 


ee of the - decision in the: FED- 


ae Except as ‘otherwise provided by . 
- law or other pertinent regulation, a deci-_ 
—. gion will not be effective during the time . 
in which a per son adversely affected may 
. os “file a notice of appeal, and the. timely fil- 
ing of a notice of appeal will suspend the.» 
effect. of, the: decision appealed _ _ from | 


“oe "Pending. the decision on. appeal. * * ace 


| 4.902. 
authorize: an appeal from the Deci-. 
a “sion of. the BLM by any person’. 
“who claims a property interest” ins 


_ERAL’ REGISTER, | whiere ma 
- occur first; ** *. | | 
[4] While, | iden ‘14(a) 


ANCSA, it is the responsibility 7 | 


the Department to make conveyance 
“immediately,” Departmental regu- 


lations provide for the elapse of a. 


30-day appeal period before decision _ 


- to convey | becomes final, BLM’s De-— 
_ cision does not. become effective soas. . 


to permit issuance of conveyance uh- — 


til the elapse of the appeal period, © : ; 
regardless of. whether appeal. is_ 


waived by one of.a number of - par- 2 


ties who might appeal. In.this case, 
“nearly 40 parties have been identi- ta 
fied who have or claim property in- 
terests of various kinds related to _ 

“the land involved inthe BLM Deci- 


sion of Oct. 9, 1975, Therefore, inso- 
far as Seldovia could: not, as a mat- 


ter of law, barter. its appeal Tights 
for issuance of conveyance before 


élapse | of. the 380- day. appeal, the 
Board finds that its abtempt to. do s so 


was ineffective, | 


rae Insofar as the ad period 


remained open, the Board accepts 
‘Seldovia’s proper filing of a Notice 
of Appeal within the 30- day period 
as a revocation of the prior walver. | 


3. If Seldovia Native Association, Inc, “9 = 


waived its. right to appeal: whether Cook 


Inlet ‘Region, Inc., is precluded from as-_ 


. serting Seldovia’ s interests on. appeal?.: 
= * Appellant: shall file ; 2 aerien 


_ notice “of appeal, signed by. him: or his se: 
| the - 
“Alaska. Native - Claims: Appeal ‘Board as 
 -within- 30 days after the: date of receipt | 
of the decision -by. appellant, or. if. pub-. 
lication of the decision in the FEDERAL 


[6] In view of the Board’s accept- ae 

cance of Seldovia’s revocation of its. 

walver, this issue is moot. In. any 

_ case, under regulations contained in - 
43 CFR 4,902, Cook Inlet Region 

has a right of appeal by reason. of 
its status a asa ‘Regional 1 Corporation. 


DECISIONS | OF. THE 


4 “Whether the Appeal ee ‘the State. of. 


~ Alaska should be dismissed for failure to. 


- ‘file.a Statement: of Standing pursuant; «to 
48 CFR 4.908(b)? 


‘Regulations, contained: in 43 3 CFR 
| * 903(b):(2).. do. not prohibit, and i In: 
fact, specifically. permit, inclusion. of 
. a Statement of. Standing, AD, the | 
oe Staterpant: of ‘Reagons:. 


- aH ths) 


Be he FB The statément: of the appellant’ Ss. 


standin: may. be filed .as, a. separate. docu- 


7 ‘ment, or may. ‘be, ineluded with: a. State- 
ment of reasons,. “written ‘arguments. or: 


| briefs filed. pursuant to ‘paragraph ‘ by (1) 


thee of this section.’ 


- et 


ia labeled, “Where” ‘the s itiely. “fled | 


State t of Re le tly dis- 
S ay emen - edsons' oo De has standing. to. appeal BLM Deci- 3 


~ - gion. #¢4-050908, the State’s posi-.- 
ests,” 7 required for sag rf ap- ~ ‘tion: aa not i prejudiced: ; the. 
- administrative: separation. of ‘that 
decision from the ‘decision. adjudi- - 
eating: Seldovia’s interest, in the 


same land. This procedural separa- — 


peal by 43 CFR 4. 902. 
OD Whether the: State. of ‘Alaska ane 


standing to’ assert. the. interests of per- 
Sons,. organizations, and agencies which | 


have received: ‘a grant, anal contract’ or | 
.- tion has been remedied by consolida- 


tion of the two decisions on appeal, 
and the States. interest is clearly in- 
_terwoven with edindication of both | 
“decisions.” a 


tent from the State? 


CERT and Seldovia. odiaaad ‘a that | 


| ‘the. State has no“claims of property 


interest”. required by 43-CFR. 4.902 


-for standing to appeal, with regard 


to the interest of third parties hold- 
_ ing grants, leases, or. other less-than- 

, The . 
'. State claims, in support of.its stand-. .. , 

“was. designated : a necessary: party by 


fee, interests from ‘the. State. 


ing, to be adversely. affected by.the 


z “possibility of litigation. by | the hold- - 


vers of such third- -party interests. in 
= the. event. that. such; interests were 
ae protected in ‘connection with 


_DEPARTMENT. OF .THE. INTERIOR 


ee "84 LD. | 


“conveyance toa Native Cxpoeien a 


In the appeal originally desig- ~ 
nated ANCAB* ge VLS: 75-14, the 
State appealed a decision rescind- _ 
ing tentative approvaland rejecting 
the State’s; application. for..certain _ 
lands selected under: the Statehood ‘ 

‘Act. The’ decision’ fourid that such a 
lands’ had been’ ‘properly. selected by 
‘Seldovia. The,” State | clearly ‘has. ra 
- standing to appeal, asa.party claim- : _ 
- ing_a property. interest, a decision ia 
Yejecting its ‘selection’ under’ the ~~ 
‘Statehood Actin favor of ¢ 2 Native 


ale ‘Summary dishtissal’ (wiitin. oe under ANCS Ai 


7 ‘the terms of 4. 905 is within the dis- 
a cretion of the Board, The Board, in 
its” discretion, will” not’ ‘summarily : 


dis I fo fa ila to Ail : 
ismiss an bai kanrt or al ure a pe SLD, appealed by. Seldovia and 


ig “esignated ANCAB. +#V LS. TAB 
(2 ANCAB 4, 84 LD. 349 (1977)), 

and treats the matter:as a single ad- 
-judication. Since the State cleatly : 


[8] The: Board’ has ctnsclidated | 


ANCAB #VLS 76-14’and BLM’3 
a designated, ANCAB. #EVLS vie 15 


(ANCAB, 84 LDi::349. »(1977), 


«6 Whether the Kenai Peninsula - Bor- 
“ough should be. dismissed asa party, to 
7 ier appeal? i | 


The. ‘Kenai. Ceenre pponeucn 


the Board ‘on its own. motion, to in- 


sure. that. the Borough Pecelved: no- | 
_tice of the conflict between land se-. 


lections of. the State and | Seldovia. 


On _APPEALS OF THE STATE OF ALASKA. AND. SELDOVIA 
> hye a ws _ NATIVE ASSOCIATION, INC. 


os 80 that the Borough would bea aware | 
of. conflicts. -with-its own, selections 


of the disputed State-lands: The 


-Borough’s: only response hasbeen to 


enter an” ‘appearance, or ‘Statement 


of Standing and Statement, of. Rea- Z 


sons was never filed. 


~ CIRI has moved ‘to ‘dismiss ihe ag 
Borough for failure to.show stand-_ 
‘ing; file pleadings and. other. briefs, 
respond tor “the 


and: ‘otherwise 
| appeal: - | 


aig The" cnotion: is ain “ihe 


* Kenai Peninsula Borough is hereby 


dismissed: as:a party to this consol-— 
-idated: ‘appeal for failure to prose- , 
cute: ‘Where @ person is designated a. 


necessary” party by Order: of the 
Board and is given actual notice of 


. administrative proceedings which. 

-. may affect a claimed’ property: in- 
terest, and stich person fails.'to' ap- 
: _ pear and assert any: claim: of the 


. property interest, ‘such..person may 
be dismissed as party to. the’ pro- 


oF ceedings and the Board may adju- | 


dicate the property interest of other 


y parties. without regard to. any inter- 


- est which may. be. claimed by the 


— party who fails to ee and as-. 


~~ the State Division: of Aviation on lands 


sert his interest. 


ee “Whether the ‘BLM Decision issued 
<, pursuant to. ANCSA must notify all par- 
ties, known to’ BLM to be ‘claiming an. 


interest in the land, of the Decision: Ten- 


dered. and ~ ‘their: oe ue: aoe the 


. Decision? as 


- This issue is s not moot: since notive | 
oS ‘requirements are now clearly ne 


forth in 43 CFR 2650.7(d), 


oF R 14784, 14787. (Seé. “Appéndts _ 
e 887, y. Current 3 notice Procedures 


tatively ” approved* 
~ 'Statehood. ‘Act’ can’ ‘constitute’ a” 
existing right”: protected by ANCSA?T! 
10. If any open-to-entry leases granted a 


eat require “BLAL to- give, notice 3 
‘to-all parties:known:by. BLM.+to. be | 
: claiming’ an‘interest’ inthe land.: 


As to’ this’ appeal, thie’ Board, on 


‘its own motion,. directed service on 

those parties identified i In the record | 

ag. claiming.an interest in.the land. 
invelved:® (See Procedural: cee 
‘gtound.)" eee aay ze 


THIRD- PARTY INTERESTS 
_ UNDER ANCSA 


8. ‘Whether ‘the. aya lid existing eee . 


“protected | by. ANOSA, ‘dre only those in- 
‘terests ‘in’ the: land’ created by. the: Fed- 


Tie wag ast. | ota Ses 


eral government? “ 


gs “Whether ‘ay ‘Téss- ‘than-fee- “hiterest . 
(ég., ‘open-to- entry: eases; ‘other. leases, 


contracts, permits) granted by* ‘the’ state 
of Alaska toa third: party: on lands: ‘ten- A 
under the*! Alaska 3 


“valid 


by the State of Alaska. ‘constitute “valid 


existing rights”. protected, by. ANGSA, ee 
‘whether the “right” protected includes the aa 
lessees’ “right. to. purchase” under ‘the — 
Alaska Statutes 38.05.077, or merely their 
“right”. to. ‘the eudeyment of ane lease: 
| hold interests? , ig aacteets 

AL Whether: a “Jeas-than-tee. oe 


granted by the State. Division: of Lands to 


. > tentatively approved: under the Alaska 
; Statehood ‘Act constitute a: “valid: exist- 
ing right” protected by ANOSA? 


Decision ‘ #.A--050903, vacating the 


~ State’s selection 1 in 1 favor of Reldovia,’ Der 
- vided : a: 


“The Siéte has created J numerous: . third. 


party interests _ in ,the subject. township. 
. 1. The conveyances to the Native village and 
i regional corporations will be subject to 
‘all such non-title. interests , .that. were 
created. prior ‘to ) December. 18, 1971. In 


864 
addition to non-title interests: the ‘State 
issued four. patents prior to the enact- 


ment of ANCSA for lands:to which it had 


“yeceived tentative approval. In such a 


- case, ‘a valid existing. right has been 


-ereated and the lands so. patented cannot 
be selected by. a Native village pursuant 


to ANOSA. (State of Alaska, 19 IBLA. 


178, Mar. 18, 1975.) 


In view of this, State selection appli- : 
cation A-0509038 remains in effect and ten-.. 
tative approval remains valid as to ene = 


following lands: ., 
U.S. Survey No. 4734, Jot 3; 
U.S. Survey No. 4735; : 
Harbor © ‘Heights. Alaska Subdivision 
. (State of Alaska Survey), Block 1, 
~  Jots 1-13 and Block 2, lots 1-11, lo- 
-_. eated within T..7S., R. 12 W., Seward 
‘Meridian, sections 14 and 15; 
That portion of Ismailof Island located 
in-T, 78, R. 12 W., Seward Meri- 
* dian, section. 1.: | 


These lands have been properiy ezcladet 


_ from the. village selection application ; 
. _they will be patented to the State at a 
later. date. 


% soe) oe oe ne o# oft 


Decisions #AA-6TOL-B, #AA- 


~ 6701-D, approving Seldovia’ S land 


selections, provided :. 


es ae pas ( ae et 


The erant of lands byt the interim: con~ 7 


veyance shall be subject to: 


* ‘ * a Hs 


2. Valid existing rights therein, includ. 
ing but. not limited to those created by 


any leases (including a lease issued ul- 


der sec. 6(g) of the Alaska Statehood ~~ 
Act (72 Stat. 339, 841)), contract, permit, =~ 
right-of-way or easement, and the right of 


the lessee, contractee, permittee, or 


grantee to the complete enjoyment of all | 


rights, privileges, and benefits thereby - ?. 9 8, R. 15 W., Seward Meridian (Un 


granted to him. 
| Oil and gas lease A-064325 was issued 


by the Bureau of Land. Management prior 7 
_ to Dee. 18, 1971. The interim conveyance — 


will include the following lands embraced 


within the lease: T. 6 S., R. 14 W., Ser 


DECISIONS: or THE DEPARTMENT oF THE INTERIOR 


‘Free Use Permit | 
‘Timber Sale — 
Certificates of — 


Leases 


84 LD. 


- ward Meridian; ‘section 4: W % Sw V4; : | 
Section 5: E Vy SE 4%; and section S: NW 


%. NE uy, NY%wNW 4. The conveyance 


‘will not cover all of the’ lands embraced - 
within the lease. . | 
. The State of Alaska nee identified the 
7 following third party interests on the 


lands to be conveyed, which were granted 


_prior'to December 18, 1971: 


-— ADE No. 39038 
ie Hae No. 37447 
|. ADL Nos. 40032, - 
| Appropriation of — 42903, 47601 
“Water  - and 55131 
Gack to Entry 41084, 41085, 
41553, 41704, 
42889, 42902, . 
| 42954, 44546, 
aan 45000, 45373, 
“47021, 47164, 
» 51665, 55182, 
55137, 55188, . 
55210" - 
if se x er ee 
‘The Decision also excluded from. . 
conveyance to Seldovia the follow- :., 
ing interests: ee te  Y 
YT. 7 8., Be 12.W., Sewara Meriaian (Om ae 
surveyed) ae ; 
section 1: Ismailof Island | 


| sections 14.& 15: Jands within State of 
Alaska Patent No. 702, Block 1, lots 


1-18 and Block 2, lots 1-11, Harbor ; 
‘Heights Subdivision (ee of Alaska 45 
survey) | ! | 

section 20: fractional Native allotment 
application AA-7602 


. section 29: fractional Native allotment 


applic ation. AA~7602, 


A 8 8, R. 15° W., Seward Meridian (Un- | 
. surveyed) sections 84 & 35; ‘fractional 
- Native allotment application. AA~7203 


. surveyed) section 1: Native allotment 
application. AA-7233 — De 


T. 10 8., R. 14 W., Seward Meridian (Un: 
sur peyed) US. Survey 2838 : homesite ioe 
areaton A-O5T774 | 


a ANCSA. - 
. CIRI concurs, pointing out. that - 
those: rights protected by sec. 22(b) — 
~ of ANCSA are all interests created 


3a) ‘APPEALS OF ‘THE STATE 


Summary 0 of Ai sguments— 


 Jands tentatively approved. under 


the Statehood: Act until Congress 
extinguished Native rights in such — 

aul 2 lands and, therefore, could not con- 
~. vey title to third parties so as to de- _ 
| under as 


feat N ative. selections 


by: the. Federal: government ; all 
| other valid existing rights must. be 


--less-than-fee interests of a tempo-. 


_ rary nature, with the N ative patent- 


_ ee-of the ‘underlying interest in 
lands succeeding to the interest of 
the State or. Federal government. | 


Such. interests are enumerated in 


see. 14(g) of ANCSA, which spe- | 
cifically. validates only ‘one type of | 
_ State created interest: leases under 
see. 6(g) of the Alaska Statehood ; 
Act, CIRI asserts that although sec. | 
> 6(g) of the: Statehood Act also au- 
~ thorized. conditional sales by. the | 
State of lands tentatively approved 


but not yet patented under the 
Statehood Act,. only conditional 


leases and. not conditional sales are 


designated as valid existing vente 


7 in sec. 14(g) of ANCSA. . . 
CIRI further argues that State 


TA’ lands within village -with- 
drawal areas are available for 


Native selection under ANCSA, and 7 ee 
mally extended | on the basis of 


the State. cannot defeat Native se- 


_ lect tion rights by maniring itself a 


_ 245-935—77—2 | 


“OF ALASKA AND 
_ NATIVE ASSOCIATION, INC. 
| June 9, 1977 7 
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| asin ; 


7 _ A third party, whose interests ate ; | 
7 protected... - 
_Seldoxia argues that the State a 


did not acquire equitable. title. in 7 


~The State argues ‘that all State oe 


: rented interests may be protected | 
as valid existing rights under — 
AN CSA based on its interpretation _ 


of tentative approval of State land* 


selections under the Alaska State- | 


hood ‘Act as tantamount to -comvey- : 


4 ance. of title, | 


Ss tate? 8 Title Prior to AN. CSA” 


The State of Alaska’ 's claim to the a 
lands in dispute arises under the 
Alaska Statehood Act, which grants 
to the State the right to select’ ap- _ 


proximately one hundred and:three 


million acres of “vacant, unappro- 


priated, and unreserv ” land.: (72 — 


Stat. 889, 840, sec. 6(b).). The — 


Statehood Act in sec. 6(g) author- 


ized the State to execute conditional a 
leases and conditional sales of se- 
lected ° lands, - after. tentative ap- | 

“proval by the Secretary of the Tn- 
terior but before issuance of patent. 


oo added:) (72 Stat. 339,341.) 


‘The nature of the State’s interest 
‘in such lands | is crucial to the pr es- 
ent appeal. The Statehood Act was 


enacted against a, backdrop of the a 


- Native presence | in Alaska. | 


‘In’. express ‘provisions of. ‘the : 


| Treaty of: Cession and the Organic = 
Act: of 1884, and through’ disclaim- 
ers in the Statehood: Act, aboriginal 
title in Alaska received statutory : 


protection In addition to that nor- . 


Ni ative S ocenpancy. 


; 366 | _DECISIONS. OF THE, 


: ‘The: “Alaska Statehood Aét (2, 
" - Stat, 339) provides 1 in sec. 4: | 


“As a compact with ‘the United ’ ‘Sites 525 
. said State and its people do agree ‘and ‘de-: ~ 
oo: clare that t they: forever: decals all right 
Le ts ‘exclusive ’ jurisdiction to ex-._ 


* tinghish aboriginal ‘claims’ and to 


. not ‘granted. or. confirmed to the State 0 or 
| ‘its, political ‘subdivisions by. or under. the. 
authority: of this ‘Act, #88: ‘the right. ‘or 


* title to which may be held: by any Indians, 


7 Eiskimos,- or Aleuts, * * * or is held. by. the | 


- ‘United States in. trust. for said;natives ; 


natives, shall be and raniain under ‘the 
, absolute jurisdiction. and, control of the 


United States until disposed of” under its. 


authority, #2 adh _ (Italics added. 


The effect, of the Statehood’ Act, * Rlaska’ except; * * * land selections. s 


_of ‘thé ‘State ‘of ‘Maska, which have 
Been “patented* ‘or tentatively” ‘ap: 
_ proved’ under’ sec. ‘6(g)" 
- Alaska * “a 
“(Italics added.) ” RIBS SL 


In its. historical context, has been ‘ih- 


- — by:the:courts: as’ follows: 


F ‘ : Bt at ig F ' : é . 

-3 be age rpespee eo ee 2 fg" tytegsis ws 

5 tel . eee hah at ae eaes cs gis aS : eee S| iy 7h 

4 PA rs yp oe es ryidd a a He ta iad % i a 


i i 


ey Tos ‘summarize, “the Statehoda Act, réald 


as: as whole and: read ‘in :thé light’ ofa 
| legislative’ history. showing an ‘intehtion 


the part of Congress: -to. avoid. any: prej- 


udice .to. Native pOSSeSSOry | rights until 
~. such. tinie as ‘Congress should determine 

_~how to deal with: them,’ ‘did not ‘authorize — 
the State to. select lands in. which Natives | 


could: prove aboriginal Tights. based. on 


use ‘and occupancy. Accordin gly, tenta- 
| tive. approvals by: ‘the * Secretary of In- © 
: terior of land selections: ‘in: which: such — 
4 rights. can. be’ proven. were ;void. at the 


a time they were : ‘granted. oe 


-,(Hdwardsen V Morton, 369 - FB: Supp i 


158, 1375 (1978) ). | 
[10] The Board. aa that, 


until Congress. acted to extinguish 
rights” of Alaskan’ Natives..to.use 
and occupancy. of aboriginal lands, 
such: rights remained as an encum- 


: brance on. the fee, and.title to. land 
claimed by ‘Alaska, -Natives,....to 


or ‘which use and occupancy might. be 
proved, was void when given. (Ap- . 


DEPARTMENT. OF, THE INTERIOR | 


[84 ED. | 


“péal ‘Of ‘Phiutna, aoe 1 ANCAB - 


ee 190, oe I.D.. 619 (1976) 


~The Effect of AVOSA | 
“Th ANCSA, Coigréss; exbicising . 


dispose’ of lahda:i im | Federal ¢ owner- 


er yf ous 


| : “proof” of: use’ wid occupancy, ae fees 
: that. all such lands * * *, , belong. to. said 


‘million acres’ 6° land. "This entitlé- 


_ ment must be satisfied, for the Tost’ 
: part, from “public” lands, ‘defined 
‘in sec: “B(e) as “all. Federal’ lands - 


and ‘interests ‘theréin- located - ‘in 


‘ofthe — | 


LORE UD, 


Statehiood * gene 


“Tal t However, rebpndig to the 


‘problem of villages i in’ proximity to 
TAT lands -ANCSA. also: provides, 
“in «sees. '11(a) (2). and: 12(a) (1), 
that:eachvillage may select up to 
69,120 acres‘of its total-entitlement 
: from. lands “that have been selected 


by, or. tentatively approved to, but . | 


not yet patented to, the State under *~ 
the Alaska Statehood. Act,” within a 
the area, usually 25: townships, Sur-. 
rounding the village. Such State 
‘land selections, already encumbered a3 
by ‘aboriginal: ‘title to ‘lands on — 
“which use and’ occupancy could be — 


proved, weré now subjected to a. 


statutory prior right of selection by 
-Native:Corporations, based not on 
saboriginal. title, but. on. ig i 
‘sional: grant in: ANOSA... 


Congress then, in. ANCSA, “ex- a 
tinguished all. claims, based... SON: 2 


7) “APPEALS, OF. THE, STATE 


OF, ALASKA. AND SELDOVIA cae 


0 NATIVE ASSOCIATION, INC. ane 
- rae? ois oe June 9. LITT. fie fo ce See an 


. - aboriginal’ ‘title, | stating in’ “see. 


est: therein, pursuant to Federal law, : and 


ee all ‘tentative approvals: ‘pursuant ‘to ‘sec. 


: 6g): ofthe Alaska’ Statehood : ‘Act, shall 


guishment,.. the. :, State’s, interest 


_ vested:-as, equitable. title i In ‘all those - 


| tentatively _ | “approved _ 
~ which, had. not, through ‘sec. i1(a) 


selection. — “Thus, 


--approved to ‘the: State which-were 
located outside Native ee with- 
‘drawal area. nae 

[18] However, eter ‘of 


z aboriginal title didnot: vest: the 
< State’s title to. those tentatively a4 
a approved selections locatéd- within 
_ see, 11 (a) (2) withdrawal area, for 

- Congress clearly conferred. on. Na- | 
tive Village Corporations. a supe-_ 
_. glor right:to select ue to 69. 120 acres 


a. of such lands. . 


£14, 15] The Board finds, there- 
ae that. the State’s: interest: in | 
lands located within sec. 11 (a) (2) os 
al withdrawal : areas did not vest prior 


ae to ANCSA, and ‘did’ ‘not vest subse- 
quent to ANCSA as to those lands 


toot > toe “eet ae : Octet ig Mgitpiites 
AES Cape tosh, pale nal ee Sere Soe a 
Syed 


“4 AM ee conveyances: of. -piablic, aga 
"gee « and. water. areas in, Alaska, or any: inter- : 


‘selections ee 


‘the . retroactive. 
validation of the’ State’s s title ap-- 
plied to those ‘lands ‘tentatively 


Fee Bes Ni Deg shee s “a rue 7 
3 oF ae a Fee Pee ed 


properly sildcted by’ Village © Cor po- - 


‘tations within‘ the’ threc-year'time 
‘period under see:-12 (a). However, — 
“the Board ‘finds that thé State's! in- 
“terest does vest it, those TA’d lands 
“within “sec.11(a) (2) ‘withdrawals — 
“not selected: ‘by ‘Village ‘ ‘Corpora- 7 


%; . pe. regarded: as: an extinguishment ¢ of. the a 


2 Aboriginal title thereto, . it aye of tions within the statutory deadlines 


oe 12} As noted: by: the. ent an 
7 event Supre,s at:i1378, secu 4. 
(a) operates retroactively by treat-— 
ing. tentative: -approvals:as..extin- 

~~ guishment of: aboriginal: title.Asa - 


result, of. this’ retroactive. extin- “with, Edwardsen,. supra, and fol- 


slows. ‘expressed: Congressional in- 
tent: During . discussion::: inthe - 


‘Senate on the: Con‘ference Report on - 


ALR. 
(2). of ANOSA, become subject to 3 


the Natives’ statutory right” of 


‘imandated by'sec: 12, for wpon'com- + 
“pletion: of Native selections, the last — 
encumbrance on the State’s'title is 
removed. (A ppeat: of: Ef aaa: Ino. gs 
a ANCAB 190 supra. yee 


“This: “result is” snot “Shedhisigtant. 


“10867; ° - Senatér ' Steveris 


“queried Mr. Bible as to whether or 
not 7A. lands, withdrawn for. ‘wil- 
lage: seleation: but. not selected, by 
willages” would, at the end :of the. 
withdrawal period, be ‘patented to 
the’ State, “Senator Bible’ Teplied: 
ee * the answer ts ungquestion- P 
ably yes. we aye Cong. Ree:.196, 8. 
21655. (daily Ed. Dee Ad, 1971.) 
? ‘(Italics added:) 


‘It is clear from thé Tegislative his- | 


tory. of, ANCSA that the single pur- 
_ pose of . see. ‘AL(a) (2) is to make 
-available for: Native village selec- 
tion those‘ lands on which. such vil- 
ages. would most likely be: able to 
| prove aboriginal — ‘use and“ occu- | 
Panay ti é. ands surrounding, each | 


village. © : 
[16] Tn _Withdraiving” sec. “11(a) 


. (2). lands. tentatively approved to ‘ 
the. ‘State, Congress | rejected the | 
‘State’s contention that tentative ap- 
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proval. ohted equitable. title j in ce | -~ 
» (Hearing on S. 1830 Before the? 


State, and. in consequence, rejected © 
Senate Comm. on Interior and Insu- i 


. the title the State had relied upon 
to dispose of T'A’d lands to third 
parties. It was this consequence Sen- 


ator: Stevens. ‘was concerned. with 


during hearings. on S.. 1830, 91st 
Cong., ist Sess. ( 1969). Ina discus 


sion of the effect of: Congressional . | 
~ ANCSA) a ‘grantee of the State 


could not acquire a greater interest. ~ 
7 than its grantor, and could not, 
prior to ANCSA, acquire equitable — 
title sufficient, ‘to. deprive ‘Congress 
of power to dispose of the land in” 
‘settlement of: ‘Native claims. Ac- 7 


disposition. of tentatively approved | 
exchan ee 


lands, - the following 
e occurred : 


, Senator Stevens: ‘Well, ‘but this is : the: 
point; the State was given certain: rights - 


under the Statehood Act,. the. right to se- 


lect these lands. Where the lands have 
‘been patented, there’ is no dispute. The 
7 only - reason the patent. was not issued — 
under tentative approval was because the ° | 


, patent. 
Senator Gravel: tT ‘understand _ that. 


| But suppose the State does have patent. 


The natives: would still be looking to‘ the » 


tain areas of State land needed to fill out 


the allowable land grant.area around the 


| “village. ‘If that is the. case they would 


get land. from the ‘State, just - as they 


would from Federal Government lands, 
. such as the Tongas: National Forest or 
| some wildlife refuge. ; 


"That does not disturb x me one iota, and 
IT. do. not see an economic change of sig- 


nificance ‘that: will alter the wealth: be- 


' cause they are not going to disturb the - 


oil companies under the lease. That lease 

- will be there. 

_ Senator. Stevens: That 3 ‘is not “Erie. If 

the tentative approval is not recognized 
as equivalent of title, then the title goes 


_ to these people and the State does not 
have ang Ly right. The. State-issued leases - ec | 
-Froieation of Third-Party } Z nterests _ 


in this area are dependent upon. State 


‘title, and that title under tentative ap- . 


| proval i is the equivalent of title under the 
“Statehood Act and, as I say,. this is: the 


_.. first time I have ever heard that the AFN 


has disputed this significance: of tentative 


“DECISIONS oF THE ‘DEPARTMENT OF THE INTERIOR 


| (88 LD. 


approval. , (Italics added. ‘~ 


lar Affairs, 91st. Cong. Ast Sess. | 


Part 2, 347 (1969) ) 


[17] Since the State had not = : 


“quired. equitable title to tentatively 7 
approved. land: selections within vil- 
‘lage withdrawal areas prior to _ 


cordingly, any protection or prior- - | 


ity, afforded to third- -party interest 


survey had not been done, The. State and in the disputed lands must: be stat- - 
Federal Government have done every- : ; 


thing there. is. to do. Spake issue. _ the. : 


utory, conferred by AN CSA. 
This. ‘inherent ‘defect’ 


“The state may conditionally sell land a 


it selects. under “various... federal land | 


grants and lands it reasonably: believes. it. 


will own or will acquire. title to prior to. 
_ the actual receipt of title. Contracts: is- 

‘sued on ‘this’ conditional basis shall be 
cancelled *:*-* inthe event the state is © 

- denied title to said lands. * * *: However, — 
the state shall in no. ‘way be liable *:*.*. 
| for. any claim of any third party or to any 
‘claim that: may arise from” “owner 
ship. #*# eee _ - 
Th order to eeaclas this’ appeal, co wee 
must be determined whether. the 
third-party interests herein asserted _ 
are protected by. AN CSA. 


UO nder AN CSA 


"Selections by” Native. Conor: 
tions under ANCSA, must be oo | 


ee in “the. . 
, State’s title is recognized in the 
State Administrative Code, 11 AAC : 

54,480, which provides: | 


State for participation if there are.cer- 


me a ANCSA states: 


ee, All lands located. within the townships 
‘se that have been selected — 
- by, or tentatively approved to, “but not 
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| ; Ww cage! areas ‘identified in sec, 
ALE of the Act. See. 11 (a) (1) wwith- 
draws “public lands” within three 


; = tiers of townships. Public lands are e 
oo defined i in Sec. 3(e) ast | 


* all: Federal lands and. interests 


| therein located in Alaska’ except: (1) the 2 


smallest practicable tract, as determined 


lf by the Secretary, enclosing land actually 7 
io entrymen who. have complied 


used in connection | with the administra- 


‘tion of: any Federal installation, and. (2). . 


jJand. selections of. the: State of Alaska 


- which. have been: patented or tentatively 


approved under section . 6(g) of the 


: Alaska. Statehood ‘Act, as amended (72 
7 Stat. 341, 7 Stat: 223), or identified. for 
"selection by. the: State: prior: to Jan. 1%, be 


7 1969 5. 
7 As to lands within Ae three tiers 
of secs. . 11(a) (1),° 


descr ibed a 


yet. patented | to; the State . ‘under. the 


7 Alaska Statehood. Act are withdrawn, sub-) 
ject. to. valid existing. Tights, from all 


forms. of appropriation | under the publie 


land. laws, including» the mining and 


mineral. leasing laws, and: from. the: crea- 


" tion of third party interests by: the State 


under the Alaska Statehood ‘Act. 


“See. 11 of ANCSA impliedly. recs 
_- ‘ognizes the existence of third-party 
. interests created by the State prior. 
¢ to. ANCSA, by prohibiting the crea- 
tion of such interests after the with- a 


= drawal. 


4 ‘gives Village Corporations the right 
to select. up to 69 120: acres of lands 


tentatively | approved to the State 


oe and withdrawn, under sec. i 1(a) (2). 


lo (2)... of — 


of: title, but * * 


— i existing 
Sec. 12(a) (1), of ANOSA, ‘then ; whether. derived. from the State or. ; 
Federal government, which.-do not | 
lead to. a. grant-of fee title. ‘and 
_ which were created prior to eriact- 


‘nent of ANCSA. ‘Rights Jeading to. 


See. 29(b) ne illic ditenssts 


of entrymen under the Federal pub- 


lic land laws governing homesteads, — 


headquarters sites, trade and manu-~ 
facturing sites, : and small tract sites. 
To avoid any confusion, sec. 22(b). 
provides a citation to the law: ‘gov- 
erning the latter type of entry. 


Patents are to be issued promptly | | 


with all. necessary prerequisites. 


Entrymen who. have not yet com- 
plied fully with requirements for 
patent, whose title has therefore not 
vested, are protected in their use and — 
occupancy until the Tequirements. 
-: are met, and their right 3 is specifi- 


cally held ‘superior to “the | with- . 
drawal provisions of this Act. a 
_ Regulations contained i in 43 CFR - 


. 2650. 3~1, implementing: secs. 14(g) 
and 22(b) of ANCSA, require the — 
BLM to exclude from conveyance — 
“any lawful entries or entries which. 
‘have been perfected under, Or. are 
being. maintained in compliance 


with, lanvs leading to the acquisition — 


porary Or: limited. nature such ag: 


those created by leases (including ° 
leases issued ‘under sec. 6(g) of the 
Alaska Statehood Act), contracts,. 
| rights-of- -way, Or ease- 
. ments.” (Italics added.) 7 


permits, 


[18] ANCSA protects; as: aid | 
, Tights,” — those — rights, 


* include land sub: | 
ject to valid a rights shai 2 


a fee, wneek had vested prior a en: 


-actment, would not be. subject to. 
- Congressional disposal | and. would 


be excluded: from withdrawals for 


Native ‘selection, Rights of entry- 7 
.. third-party interests prior toenact- | 


7 men: leading to grant ofa fee under: 


Federal public land laws, “which. 
had not vested prior, to enactment. 
of ANCSA, are treated by ANCSA 
as if vesting had occurred and are: 
| “valid. existing. _ 
| rights.” (Appeal of Eklutna, Inga” 


“not. Gategorized as. 


| supra. ee. 


ee St) “Valid exiiting rights”. pro- : 
| tected by. ANCSA include not only: 
interests created by. the Federal» 
| government, but: may, also include 
~.. interests _ created. by. the State of, 


Alaska so. long as the latter are not 


- interests_ leading to pequisition’ of 
a feo title. - | 
: See. ‘14(g) of ANCSA provides | 


- “ALL conveyances made pursuait to this 
“Act shall be subject to valid ‘existing 
| rights. Where, prior to patent of any land - 
- or minerals under this: Act, a lease, con-_ 
~ ‘tract, permit, right-of-way, or accents 
(including a: lease issued under sec. 6(g). ee 


of the Alaska Statehood Act) has ‘been 


ey issued for. the surface Or. minerals cov- 
ered utider such. patent, the patent shall | 
_ contain. provisions making it subject to : 
| the lease, contract, ‘permit, right-of-way, 


or easement, and the right of the lessee,. 


contractee, permittee, or. grantee to. the — 


complete enjoyment of ‘all rights, privi- 


léges, and benefits thereby granted to 


him. Upon issuance of: the “patent, - the 


i patentee. shall . succeed | and | ‘become ‘en-' 
—. titled. to. any .and all. interests of! the 
ae State or the United States as lessor, : -cOn-- 
tractor, permitter, or grantor, in any. such e 
leases, ‘eontracts, permits, rights- -of-way, 


or easements: covering ‘the estate: pat- 
ented, and‘a lease issued under sec. 6( ge) 


of. ‘the Alaska Statehood Act. shall be 


treated. for all purposes as though the 


| patent had been issued. to the State.. Oe 


DECISIONS OF THE DEPARTMENT oF’ ‘THE INTERIOR 


seed cunder. sec... 
| Alaska, Statehood. Act, is in. accor ds: 
with. the recognition in sec. 11(a) a 


~ANGCSA, 


The. el provision. Gon oe - 
6 (g).. of the 
(2) of the State’s’ right. to create 


ment of ANCSA and withdrawal 
thereunder of the limited amount of 


. State TAd land. vilner able: to Na+ | - : 


Pe pemerinae X 


tive selection. ea 


The | “legislative ” “ibtog = , if wr 


AN CSA. does, not : disclose detailed 
presentations to: ‘Congress on the a 
range of State ‘created ‘interests 


which’ might’ coriflict: ‘with N ative 


selections. Referring: to provisions A! 
in. H.R... 10367, also contained ’.in’ : 

protecting conditional 
7 leases issued on. TA’d lands. under 
sec. 6(g) of the Statehood Act, the 
author of: House Bill 92-523 “ob- 4 
_ serves: 7 | Pee 
* sid ‘the purpose ‘of. this tee is to 
: prevent the termination of a. lease issued a 


by the State which by its terms: was 


‘made conditional on the issuance of a a 
patent to the State. ‘Selection by the’ N a- 
. tives will prevent the issuance of a pat- 


ent. to the ‘State, but. the lease will be 


treated. as though the patent had been = 


issued eee (Italics added. )~ | 
Biocms Rep. No. 92-823, 92d | 


Cong. ., 1st. Sess. 9. (1971) )-- 


The legislative history reflects ee. a 


forts of the oil and‘ gas. industry to 2 

: protect such leases, and itis reason- 
‘able to conclude that’ this. specific. oe 
: protection. extended to State leases 
by sec. 14(g) results from such _ 
dustry efforts. (Hearing on S. 1830 


Before the Senate Comm. on: Inte- 7 
rior and Tnsular Affairs, 


| ae 
_ Cong. . 1st Sess. (1969), submission 
os Max Barash, PP. nes 


a the revenues. 
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However, srieitHier: the ee 
nor - the: legislative."history’ of 
_ ANCSA ‘indicate: ‘that such protec- 
tion of: State-issued: oil‘ and” gas: 
leases was: intended: to be exclusive cs 
a there i is ho reason to-conclude’ that 
_ Congress intended to withhold such’ 
= protection: from: all: other less: than: 
~ fee interests which the'State: nee 


have created. prior. to, ANCS: A... 


a Regulations i In 43. CER. 2650. jel 
~ require. “#.* * land, subject. to: valid. 
_ existing: rights of a temporary or. 
limited nature such. as those created, 
by leases * * * ‘to be included in 
‘conveyances: to. Native. Corpora- 


Pes arear as 


provides for aye ‘admiliiatration of | 
- such. ‘interests. so that the. holders. 
i ‘thereof may receive the benefit. of 

~ their bargain, while the Native Cor- - 


- poration holding the land receives 


ot It should be noted 
-. that see. 14 (g) treats. State-created | 
interests to some degree as a special - 
inclusion} enumerating valid exist- 
ing ‘rights to which. conveyances. 
will be subject, ‘it lists a lease, con: 
— tract, permit, right-of-way, or ease-— 
. ment and then adds expressly. (in- 
: cluding | a, léase. issued ‘under sec. 
| 6(g ae of the Alaska, Statehood Act) . 
Me 4 Similarly, i in providing that.” 
ar the patentee shall succeed as land- 
= lord to the interests. of the State’ or. 
the United States, it’ is Specifically ‘ 
stated” that “* * * a Jease issued. 
__. under sec. 6( g) of the ‘Alaska’ State.” — : 
hood’ Act. shall be ‘treated: ‘for Pie | 
: purposes as though the patent: had | 
a been issued to the State, * #4 
_Tinplementing regulations i a 43 


CER R 2650. “41, 1, Buisting nets and | 
| contracts, provide: en ae 3 


“Any. conveyance feined. for surface and 


- substirface rights under this act’ will be. = 
subject to! ‘any. lease, - contract, : ‘permit, ee 
right-of-way, or easement and. the rights’ 3 
of the lessee, contractee, permittee;. or 
. grantee to the complete. enjoyment of all 
rights, | privileges, and. benefits, thereby. | 
granted him: = : 


See. 2650. 49, pelea ‘for, thie: | 


; grantee of a. conveyance. ‘under. et 
ANCSA to succeed. tothe interest — 
of the State or, the United States. aS 7 
lessor, | or. 
grantor; and, 2650. 4-3 sets ith a 
procedures” ‘for. administration. of 


contractor, permitter, 


leases, contracts, permits, rights-of- | 
way, or: easements. to which a con- 


veyance. is made subj ect, by the Sec- oe 


retary of the Interior. 7 
[20] As recognized i in ihe oe Boe 

tions “previously quoted, the inter- 

ests described in sec. 14(g) of | 


ANCSA are of a temporary or lim- . : 
| ‘ited nature, in contrast to" those in- 
7 terests derived from laws. leading to 


a. grant of fee title such. as the en- 2 


ities protected by sec. 22(b). Inclu-- » 
sion in Native conveyances of lands 
subject to such interests, under:ad- ~ 
ministrative arrangements outlined: oo 
in. sec. 14(g (g). is: appropriate, be-- 
cause. such temporary. or limited in- 
_terests are not. noo etl with : 


Native ownership of the fee. 


| Summary 0 of I nterests. . 


“The following categories of inter- a 
ests are: ‘at, issue in this appeal: a 
ods. Patents: issued byt the United ee 


States; —— 
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pg Qe Patani issued by the State of — 
Alaska, conveying lands. patented 
to the State by the United States; 

8, Patents issued by the State of | 

Morgan and Jeannie’ Sherwood; 7 


: Alaska, conveying lands selected by 


- the State pursuant to the Alaska 
Statehood Act and tentatively ap-. 


proved but not yet parents to the 
State; © 
4, Open- teecnitey leases aaued by 


- ‘the’ State of Alaska pursuant, te 


A. S. 38.05. O77; 


5, Oil and gas leases euied by the 


: United States prior to. Dec. 18, 1971; 


6. Free use permits issued by the 
State of Alaska to private organiza’ 


: tions; 
ne Timber. ‘wile meri exectited 
by the State of Alaska ; 


a: Water. rights claim by Univer- 
| sity of Alaska: - 
10. Free use permits issued by the 


*¢ State of Alaska to agencies of the 


State government. 


_ FINDIN Gs AND 
CONCLUSIONS | 


“The Board makes the following 
rage and conclusions: based ‘¢ on ; | 
~~ hood Act. State of Alasha, supra, 


_ the preceding discussion. | 
Patents issued by the United States; : 


patents issued by the State of — 
_ Alaska, conveying lands patented to 
’ the State by the United States 7 
| [21] Lands on which the United 

States has issued patent either to 
~ the State or to a private individual — 

are not within. the. definition of 
8(e) of. 


7 “public Jands” in sec. 
. » ANCSA, were ‘not withdrawn by 


see. au of AN OSA, and therefore 


OF THE. DEPARTMENT or. THE’ INTERIOR | 


| [84 LD. | 


are not avbilable for selection ander = 
ANCSA. Interests which appear on 


the record to be affected by this rul- 
ing are: U.S.S. 4784, lot 4,.held by 


U.S.S.4784, lot.5, held by Tom ee a 


sen ; and. the interests claimed by Be 


Elmer Sundsby in U.S.S. 1548, de- 
rived from a State issued. patent 


7 following i issuance of eae to a 


State in 1966. | 
Patenis. denial) by. the ca of . 


Alaska conveying lands selected by 
the State pursuant to the Alaska 
‘Statehood Act and tentatively ap- 

proved, but not vue ease to the 
State. ee a. 

The State argues that’ ‘patents fe 


8. Certificates of appropriation of issued by the State to third parties _ 


| wa ter issued by the State of Alaska; 


prior to ANCSA on tentatively ap- 


proved lands located within sec. 11 a 
(a ) (2) withdrawals, are protected 
as valid . 


existing rights | under > 
ANCSA. | Pe 

— ‘Inits support of iis position, itie : 
State has relied upon State. of 


7 Alaska, 19. IBLA 178 (Mar. 18, 


1975) which upheld the validity of | 

State patents issued on lands tenta- — 
tively approved, but not yet. pat- — 
ented, to the State under the State-_ 


dealt in part with the State’s selec- 


tion of five acre tract. for commun-. rs 


ity purposes, which was tentatively 


. approved by. the Bureau of Land- 


Management. “after all three Native 
groups in the area, withdrew their | 


objections to issuance of patent” to 
the tract. (State of Alaska, supra.) 
The State then. patented. the tract. © 


to the: local Borough. government » 7 | 
aS 2, _ school site. The State oraned | | 
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| a mane the land to the: local 
borough, with the approval of the 


_ Federal government and the Native 
. groups. involved, created a valid 
-. existing right. IBLA agreed, noting 
that while sec. 14(g¢) of ANCSA 


did not explicitly refer to. State 


patents as valid existing rights, 


languages in sec. 11(a) (2) of 
ANCSA_ withdrawing lands. for 
_ Native selections from the creation 
of third-party ‘interests already 
created by the State were to be 
_ treated as valid existing rights. The 
| decision states: 5s 

‘The implication of that section-is that 


‘third part interests: already created by 
the State of Alaska are to be treated as 


- yalid existing rights, while the creation 


by the State of new third party interests 
is prohibited. Therefore, where patents 
have. been granted by the State of Alaska 
_ before: the: enactment of ANCSA and be- 
fore. receipt’ of final patent from the fed- 
eral government, -and particularly where 
all the native. groups then concerned ex- 
~ pressly. approved. the State’ S acquisition 


of the land for that purpose, a valid 
=e existing right has been created. The BLM 


decision’ with respect to lot 23° must be 


= reversed. 


> (State @ of Alaska, supré. me 182) 


cor : re fe ee: " 


matter appears to be one of narrow 


“application, based on a case where 
. “all the Native groups then con- 
.'éerned expressly _ approved. the 
_. State’s acquisition of the land” for 
the purpose for which the land was 
then used, These circumstances dif- _ 
‘fer from the situation in the present 


appeal and in the Appeal of Hktut- 
na, Ine. 1 AN CAB 190..In the 


-agement Protest .Map, 


latter case, a Ta eT had ie | a 
built on land tentatively approved — 
to the State, and selected by the © 


Municipality of Anchorage. How- 
ever, the State had not issued patent _ 
on the land. Further, all the Native 
- groups concerned ts not expressly 


subsetyuent. grant ie the.land to. ae 
local government entity for school 
site purposes; indeed, while one — 
such group had approved the trans- _ 
action before ANCSA, at least one 
other had protested State selections | 
throughout the entire area. 

In the present appeal, as in Ap- 


peal of Hklutna, Inc., supra, there | 
is no indication that affected Native — 


groups had waived their claim of 


title to the land in dispute, when 


virtually the entire Cook Inlet area 
was subject to Native protests. (See. 
Hearings on H.R. 18142 and H.R. 


. 10193 before the: Subcommittee on 


Indian Affairs of the House | ‘Com- | 


‘mittee on Interior and Insular Af- 


fairs, 91st Cong., Ist Sess. Ser. | 
#91-8, p. 94, Bureau of Land Man- 


4 A-062052, PAA-48, FAAS a 


oes — (1969)). 
aah IBLA’s ar roling in this © 


However, the ernenmsenicss of 


the present appeal differ from. those 
of Hkiutna in that the State, prior .— 
to ANCSA, appears to have issued — 

‘patents on several parcels of land 
now included in Seldovia’s with-. _ 
drawal area, to which the State aid ae 


not itself have patent. — 
As: noted herein, extinguishment | 
of aboriginal title did not vest the 


“State’s title to those: TA’d lands lo- — 


protests — 


drawal areas; for Congress clearly 
conferred on Native Village Gorpo- 
‘tations a stiperior ‘right.to select up 


to: 69 5120. acres of Saicte: land: ‘The 


State’s interest:in such lands: did: not 


west: “prior to ANCSA, and did not. 
_ vest subsequent to ANCSA:as to 
lands properly selected: by ‘Village 


Corporations within the three- haat 

period mandated by sec. 12(a)... 

_. By withdrawing lands, around 
villag ges, tentatively approved to the 

‘State, Congress rejected the State’s 

contention that tentative approval 


vested title in the State, and in .con- 


- Sequence rejected the title the State 
had relied upon to dispose. of TA’d 
— lands to third parties.. (Appeal of 
hluina, Ine. 7 ANCAB. 190, 
| SUPTA) 7 
Such inter ests. weould aot ibe pro- 


tected as valid existing rights pur- - 

suant to sec. 14(g¢) of ANCSA.be- | 
cause they are not of a temporary 

or limited nature and thus do not. 


constitute an interest subject. to 


which a Native Corporation «: can re- 


celve patent. 
Nor does ‘it. appear that occu in- 
terest. can be protected under sec. 


— 22.(b). of ANCSA, which - applies 
~~ ouly to.entrymen under the Federal » 

» Public Land Laws governing home-- 
steads, headquarters sites, trade and .. 
manufacturing sites, and ema tract. 
-- Sites. | 
 A-review of the ae heey : 
of ANCSA leads the Board ‘to con- 
was | 
aware that State- created, third- 
party interests on TA’d lands would . 


3 ~ surface estate in the tract occupied as-a 
. fail ifthe Native Corporations, - D : 


- primary. place ‘of residence, ‘or aAS‘a pri- - 
‘mary. place ‘of business, OF as fe subsis- 


elude: first, that Congress 


a rather’ than the State received title 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


‘184 LD. 


| cated within sec. 11(a) (2) eRe” (Hearings’ on. §. 1830 isiers! ies : 
Senate Committee on Interior and 


Insular Affairs, 91st Cong.,:1st Sess. 


Part 2: 1969,:pp. 344-851) » -and:sec- 


ond, that oneces did not have be- | 
‘fore it any: assertions that the'TA’d — 


lands under discussion werealready 


_impacted by State-created interests : 


leading: to fee. The. several-.discus- ; 


sions: of. ‘State-created third-party — 
interests deal exclusively with. less- 


than-fee-interssts, primarily-oil. and - 


gas leases.  Conreeas: sunply was: not - 
aware that the State had lgsued pa . 
ents on TA’d Jand. 


- Under. these: Gas ne 


- withdrawal and. selection of TA’d 
lands by Native Corporations creat- 
-ed- no. conflict with. third-party, in- 
_.terests-issued by the State-prior to 
-ANCSA, for those interests, insofar — 
as ‘Congress was awate, consisted _ 
only, of* less-than-fee, and the use 
rights were protected. under. sec. 
14(g), while.the Native. Corpera- 
tions received the fee. This appears — 


to be the: explanation: for the treat-— 


‘ment of valid existing rights in sec. 

14(g), and for the fact ‘that State- 
~ created: interests leading to fee are 
not excluded from selection in the. 
same manner as federally _ created — 
interests leading to oe are excluded 
ae sec. 22(g).° 


Itis possible that holders of: ce | 


patents in this.appeal may fall with- 


in categories of interest protected - 


under sec. TAC). which pe Oo 
~widess:..° > : 


_ [t]he Village Corporation. shall. first. 


convey to any Native or non-Native OC-: : 
, cupant, without consideration, title, to the tas 


= | stated: 


ee APPRALS” OF THE. STATE 


OF. ALASKA: AND SELDOVIA , 


7 | NATIVE ASSOCIATION, INC. 
| ee Fane 9, 297% : 


tence, caiapaite,,. or. -AS ; “headquarters for. 
. reindeér husbandry ;..: aga Siete 


However; in this oe no- ‘purty 


ee asserted a°14(c) interest, and 


_ | therefore the Board has: insufficient: 
a information on | ‘which’ to’ base an | 
ng identification’ under sec. 14 (6). 


For the above reasons, - ple appears 


| to the Board that the holders: of | 

patents. issued by the State on TA’d | 
lands within sec. 11(a)(2). with-— 
7 drawals. are not provided for under — 


the terms of ANCOSA. At the same 
time, issued Patent is not to be 


| tie ee nor is the Board con 
-.vineed that the Native leaders, in 


asserting their claim to TA’d lands, 
: intended to revoke patents | issued 


a oS prior to ANOSA. In arguing that 
— -"TA’d lands were susceptible to se- 


lection, Emil Notti, President of the 
“3 Alaska 


“Mr. Notti': 


- this. in our meetings, and as far as pa-- 
. tented lands: go to. State or. individuals, 
Wwe here make no ‘claims against that. 
-) Lands that have not been patented, have 
- not gone to. final: patent, and that- in-| 
ac cludes. tentative approval; we are not will- 

- ing to concede at this. time that we do not 

have selection. rights in: these areas. We ra 


| think we. do.: ( Italics added. D, 


Ee (Hearings on Ss. 1830, supra, D: 345. do. 


| While Mr. Notti was Siecle: ; 
federally. issued ‘patents, there is | 


- no: reason. to’ believe that. State- 


“issued ‘patents would not have re- 


: ceived the same treatment. 


~ F997 The effect of the j issuance o | 
a patent to public” lands by the. 


| = States, even. Af issued oy mis- 


' . Basille 
(1975) 
ID. 397, 399. (1954)) “As to the - 
issue of determining jurisdiction, | 


. Federation of Natives, | 


i ee on, 

Block 2, ‘Jots 1— U1, located within Lae 
7.8., Be 12 W.,; Somand Meridian, 
Béclions 14 and 15; and that portion _ 

of Ismailof Island located in.T. 7 S., 

| OR 12 W., 


| tion 1. 


fake or "uadvartattie is ave ‘teaingtér : 


: the legal title from ‘the United 
“3 States and to end all authority. and - 
jurisdiction, in. the Department: of : 


the Interior over the lands con- 


‘veyed. (Fernie. M. Rogers, ‘supra; 


Jackson, 21° IBLA- oe 
Everett Elvin. Tibbets,, 61 -- 


the Board accords a final patent 
issued to a: third par ty by the State 


of Alaska’ prior ‘to. ANCSA the 
same dignity as a Federal. patent. 5 

The proper forum. to adjudicate the 
‘status of such an interest is in a — 
| judicial proceeding andthe Board ~ 
lacks . Jurisdiction to decide. the — 
issue. BLM’s treatment. of such in- 
terests is ‘therefore: unaffected | by . 
this decision. | : | 


‘Tnterests.. oe appear | on. thee 


record. to be affected. by this. ruling 
_ ow. are TS.Ss 4734, lot 3,°held: by 
eSetialon. 4 we nave discussed _ Warren H.° ‘Sherwood based. on 


State’ Patent No. 847; and. U.S. So. 
4735, Harbour Heights Alaska, Sub- 


Block 1, lots “1-13. and 


Seward Meridian, sec- 


Open-to- nes ae oes en the : 


State of. Alaska E Purswant to A 8. 


PROB OTF ES ie: 
- [93} The i ae pee 


_open-to-entry. leases’ issued. by the — 
State of Alaska pursuant to AS. 
ee 05. 007 are ee as valid eal - 
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isting rights by the soceae (ovine of: - 
sec. 14(g¢) of ANCSA because they 


- are leases issued. under sec. 6(g) of 

the Alaska Statehood Act. 
mains necessary to. ‘determine 
whether such protection extends to 


any right to purchase which the 
-. lessees may have under Alaska Stat- | 


utes 38.05. O77. 
State seat ace ree in” AS. 


38.05.07 7 provide in. Ea ca 


(a): 


When land has: been classified as ‘and 
Open to entry,” a resident who is quali- 
fied under law to. acquire state land may 
- enter upon and oecupy the land under 


the following procedures. 


a a er # 


(2) ‘Concurrent with the entry the en- 


-tryman shall file with the division: of 
lands" an application to lease, which ap- 


plication shall be » accompanied by the. 
appropriate minimum annual rental and | 
filing fee, together with a sketch plat of 
the area entered. When. the application 


has been. approved, the division shall 


tender the entryman a negotiated five-_ 
year lease, which is subject to. renewal 


on its expiration date for a like term. 
pets a . Mae .. ® - Neil : * se - i % ue 


(4) Before a person may purchase the 


parcel of land “upon which he has en- ; 
tered, he shall have a Burvey made of 


. the entry. a ae 


(6) ‘When the’ “entry has. béen ede 


upon land. that has been ‘selected by the 


_ state and upon which the state has not 


received. tentative | approval or patent, 
the entry’ shall be approved only: on the 
basis ofa. renewable lease.. When tenta- 


tive approval or patent has been: received 


by the state, the lessee may relinquish 


_his lease and acquire patent to the entry 


by negotiated purchase upon the terms 


and conditions provided for in this seo 


cae ee addes.)~ 


DECISIONS OF. THE DEPARTMENT oF THE INTERIOR | 


It re- 


[84 LD. ‘s 


(3) When the entryman has qualified : 


to receive title to the land upon which — 
he has: made entry by satisfying all: the —— 


requirements of this section, he shall’ de- 


- posit with the director a. sum of. money _ 
equal to the fair market value. * * ae 


‘Thus, an entryman who meets all a 


ceatatory. requirements, including ee 
completion of survey “may relin-- 


quish his. lease and acquire patent, ae 
only “when tentative approval or — 
patent” has been. received by the 
State... : 
[24] The Board tae aed a 


copies of open-to-entry leases in the 


record and finds that they are iden- 


tical and that they do not contain 
provisions to purchase the leased 4 
land. The leases provide only for 


renewal upon the expiration of the 


| five-year term and for removal or .° 


disposal by sale of any improve- ° 
ments placed on the Jeasehold by the 
lessee upon termination. of the lease. 


Therefore, while sec. 14(g) specif- _ 

ically provides that a patent issued ~ 
under 2 
the lease * * * and the right of the s 
~ lessee a * to the complete enjoy- 
ment. of all rights, privileges, and 

benefits thereby granted to him,” 


ANCSA shall be “subject. to 


the right of purchase asserted. under: 


_ A.S. 38.05.077 isnot granted by the 
lease, but appears to be, rather an 


associated preference right g granted 


in connection with the leasing pro- | 


gram to individuals boene, such 


| leases. 


- [254 Further, the acer! “dohit 7" 
to purchase ~ lands. held: under: an 
open-to-entry lease can be exercised 
under the State statues only if the. 


lease is relinquished. ‘The: relin-| 7 
quishment of the lease and subse- 
quent, issuance of patent, would con- - 


39] APPEALS. 


; stitute a. new ane est, prensa sub- 


sequent to ANCSA, contrary to sec. 
~ 11(a) (2) which specifically with- 
draws Jands TA’d to the State 
“from the aan of third party 
| * under the Alaska 
y Statehood Act 


interests Pe 


[26] Finally, under ANCSA, the 


- selectitig Native Corporations will 
receive title to certain lands previ- 
ously TA’d to the State of Alaska. 
- Therefore, as to such. lands, the 


_ State may not extend a preference 


_. yight to purchase lands to which a 
ao Native Corporation, rather than the 
State, will hold title. Although a 
_. Native Corporation, succeeding un- 
der sec. 14(g) to the interest of the . 


State as lessor may wish to sell the 


leased land to the lessee, the Board 
~ finds no mechanism in ANCSA for. 
the enforcement of such a right in 
| the lessee against a Native patentee. 


The Board finds that any’ right to 


wae pur chase associated with an open-_ 
__ to-entry lease is not protected as a 
 . valid existing right under ANCSA. — 
- The interests which appear-on the. 

oe record to be affected by this ruling 7 


are the- following open-to-entry 
leases: 


held by George Rhyneer: ADL No. 


_ » 41558, held. by LaVonne Rhyneer; 
ADL No. 41704, held -by Susan 
© Johnson; ADL. No. 42889, held by 

“Henry F. Kroll, I; ADL No. 49909, 


held by Geraldine Lenore Faller; 
ADL. No. 42954, held by. Theodore 


A. Richard; ADL. No. 44546; held. 
i by J udith: ‘P. Miller; 


2 ox 45000, held by Agnes. Coyle; Be, 


ADL. No. 


OF THE STATE OF ALASKA AND. 
a ‘NATIVE ASSOCIATION, 
. une: 9,. ANT 


No. 4537 3, held Ay Lacie Billings; - 


| ADL No. 41084, held by 
. Walter Johnson; ADL No. 41085, 
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INC. 


ADL No. 47021, held by ‘Charlotte ~ 


L. Calhoun; ADL No. 47164, held 

by David Vanderbiink. ADL No. 
51665, held by Vivian MacInnes; — 
ADL No. 55182, held by Daniel B. : 
‘Winn; ADL No. 55187, held by | 


Phillip Oo. Nice; ADL No. 55138, 


held by W. Findlay Abbott; ADL. | 

No. 55210, held by Susan: Campbell. 
In addition, the record indicates the | 
existence of two additional open-to- 


entry leases, ADL Nos. 42908 and | 
44164, without disclosing the identi- 
ties of the holders, which would be — 


affected identically with those listed 


above. 


Oil and gas leases aia: by the United - 


States pr vor to December 18, L971; 


Free Use permits issued. by the State of 7 


. Alaska to private organizations ; 
Timber ‘sale contracts ewecuted, by the 
State of Alaska; | 


Certificates of appropriation of water is- 7 


sued: by the State of Alaska; 


Water rights claim by University vor Alas- 


ka. 


[27 | Leases ieee: for the ais = 
or minerals covered by a Native se- — 


lection constitute a valid. existing *y 


right protected by. sec. 14(g) of 


ANCSA and any conveyance to. ‘Bisa 
: Native Corporation of lands. on. 


which such a lease. has issued must 


be subject to the: leasehold interest: 
Interests appearing on the record to - 
be affected by this ruling are BLM 
oil. and gas lease or leases #A~ % 
064325 embracing - the following — 
lands within the: interim convey- ~ 


ance: -T. 6 S.,.R. 14. W., Seward 
Meridian; Section 4: Wi, SW; ; 
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Section Bi: El, SEY; re “Section | 
—. 8: NWY NEY, N% NW, | 


~ [28] © State. issued permits — and 


contracts for resourcé uses issued to 
third parties before Dec. 18, 1971, _ 
are protected — as valid existing. 
rights under sec. 14(g) of ANCSA . 
and any conveyance to a Native Cor- 
poration of lands on which such per- | 
mits or contracts. have been issued ad 
‘must be subject to ‘such interests. In- — 
terests appearing on the record to be 
affected by this ruling are as fol- 
lows: 
<3 Homer Electric Association ; State 


State Permit No. 95909 to 


Permit No. 4287 5, State. Timber 


Sale Contract. No. “ADL 37. AAT, and. 


certificates of Appropriation ay Wa- 
‘ter ADL Nos. 40032, 42903, 47601, 
and 55131. The Board ; 1s mable to 
comment on the University. of Alas- 

-ka’s water rights claim as the. rec- 
+. ord does not contain adequate i in- 


Oo formation. | 


7 Free Use ee Issued. by he 


State of Alaska to Agencies: ‘of 
the State Government : 


[29] - The Board: concurs with 
CIRI’s assertion that the State can- 


not defeat Native selection rights 
by, in effect, setting itself ‘up.as a 
third. party. whose interests are pro- 
| ‘tected. Congress clearly intended to. 
- make tentatively approved State se- 
lections within Native withdrawal a 
- areas available for Native selection 


_ in totalamounts up to. 69,120 acres. 


. Transfer’ by. the. State ofa ‘permit « 
_ to extract natural resources from 
~ one State: agency to another does not. 
place the State in’ a- position ofa 
ee es third party: ‘When an in- 


DEPARTMENT or THE 
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as in. ied selected by ei ten- 


tatively approved to the State of 


~ Alaska. was transferred. from the 2 
State Division of Lands to the State: eis 


Division of Aviation, the complete 


interest, in the land aa ae a In the Page 


State of Alaska. and therefore. re- 


‘mained subject to. the withdrawal : 


and selection. provision of secs. 11. : = ’ 
(a) and 12 of ANCSA. The State of 


Alaska’s interest in lands previously: 


selected and’ TA’d to the State,.. 
‘ which. fall within. the withdrawal: 
- areas described 1n secs. 11(a) (1) 


and (2) of ANCSA, are withdrawn: 
for selection by Native Corporations: 
by secs. 11(a) (1) and (2) of 
ANCSA and do not constitute valid 

existing rights ‘within the meaning | 


of ‘secs. Tia). or 14(g) of ANCSA. 


Furthermore, CIRI asserts in the 
record that Free Use Permit ADL 
#£39033 was issued after Dec, 18, 
1971, and that sec. 11(a) (2). - 
ANCSA effective that date, auto- 
matically withdrew lands from the 
subsequent creation of third- -party: 


Interests by the State under the: ' 
Alaska: Statehood Act; This asser-. 
tion: is unchallenged on the record. 


Insofar as‘ tentatively approved’. 


‘State selections within village with-. 


drawal areas are withdrawn by sec... 


11(a)(2) of: ANCSA “from the 
creation of third party interests by- = 
the State under. the Alaska: ‘State-. 
hood Act” any permits. for the ex-. 
traction of resources on such lands: 2 


issued - by the: State after: Dec. 18,. 


(1971, were: “improperly ‘granted; 


and suck permits are not protected” 


as: valid existing. rights. by. sec. 14-. 
( g) of ANCSA. ‘The only interests | 
appearing ¢ on’ the record to 2S afl | 
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. fected iby. this “paling | is Wes Use 


Permit ADL. #39033 granted to. 


the. State Division oe Aviation, 


which in- any case appears to, have — 


_ been issued: subsequent to.the statu- 


tory deadline in sec. 11(a) (2) of 
-ANCSA for creation of third- as 


intérests by. the State.. 


12. Whether the BLM procedure for 
. the idéntification adjudication and pro- 
“valid existing ica = | 


tection of 
proper and adequate?’ 


“Seldovia objects to BLM’s pro- 
| cetuies insofar as they result in the 


identification of third- -party inter- | 
Ing rights” 


broader. than under most other Fed- - 


~ ests created. by the Federal govern- 
ment as- “valid existing - rights” 


7 within the meaning of ANCSA. bs 
- CIRI argues that mere identifica-_ 
tion. by. the State of third-party 


- interests — is not. equivalent to a 


- determination by BLM that such 
rights are valid because the State is 
not authorized to reserve interests 
. in lands: conveyed to Native Corpo-, 


rations and BLM is required. to 0 : 
oo  ANCS A.» 


| ‘80 with. particularity. 


. . BLM argues that on in sec. 
14( g).of ANCSA protecting valid - 


existing: rights is a statutory man- 


date for including in each decision » 
to convey a general provision. that. 
the conveyance 1s subject to valid: 
‘existing rights. Without such a. 


general reservation, BLM. contends, 
the conveyance | déciment would 


not accurately represent. the land. 
status to a purchaser. ~ 

| [80]. BLM’s : sadmainineiative re- 
7 sponsibilities under ANCSA. differ 
from. those: under other « Federal: 
3 land laws, BLM: is normally: not: mre 


| rained fa. sear teh; bead its. own 
_records to ascertain interests which 

. may have arisen in lands subject to 
‘the jurisdiction and administration 


of the -United States. However, 
since the Settlement Act recognizes 
and protects. State-created interests 
as. valid existing: rights, as. well.as 
interests. recognized or created 


under Federal. law, and: thus in- 
volves. interests which would not.be 


of record in the BLM land office, it 


is . apparent, that -BLM’s adminis- — 
trative responsibilities to identify, — 


adjudicate and protect “valid exist- 
‘under. ANCSA, are — 


eral land laws. we leg 
Since “valid existing rights” are 


} protested by ANCSA and. by. the 
‘requirements of due. process, they. _ 
-may-not be extinguished by admin-. 
‘istrative omission or inadvertence; _ 
and it.is appropriate for the BLM .— 


to caution the Native Corporations | 
receiving Beh sas nee to. - 


[81] Therdfores the Board. con- | 


cludes that decisions of the. Bureau _ 
of Land Management and docu- | 
ments conveying title to Native . 
Corporations pursuant to ANCSA 


properly contain a general provi- 
sion protecting 
rights” in accordance with the pro- 
visions of. sec. 14(g) of ANCSA 


‘and the regulations i in 43 CFR Part 
9650, In addition, to: provide the 
greatest. possible protection to the | 
holders. , of valid . existing: rights 7 
| which. have been. identified in the: — 
-adiministrative process, the decision. — 


“valid. existing: 
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to convey must describe the. nature 


and approximate location on the 


land of valid existing rights, and 


_ Inay incorporate by reference other 
_ materials, only as a supplemental 


%. source of information. Where the - 


title conveyed to the Native Corpo- 
‘ration will be “subject to” a less- 
 than-fee interest as a valid existing 
right pursuant to sec, 14(g). of 
ANCSA, the nature of the right 
must -be identified, and the lands 


affected must be described: at: least. 


by section and, where possible, ac- 


cording to the smallest legal sub- 
_ division. 


[32] Under “ANCSA ‘ina fis 


- regulations in 43 CFR Part 2650, 
the Bureau of Land Management 


has the duty to ascertain whether a 
less-than-fee interest, ¢.g., a lease, 


contract, permit, etc., was issued: to 
a third. party, and must recite in the - 
; ee approving. lands for con- 
veyance to.a Native Corporation” | 
- that the ene 1s ae to”. 


such an interest.: 


Finally, BLM asserts that ee —_ 


are not required to specifically iden- 
tify all valid existing rights in the 
conveyancing document. itself be- 
cause this would impose an. impos- 


4 sible. administrative burden. BLM 
concedes it must: specifically identity | 


only those. valid existing rights. re re- 


7 sabes by 8 see, ATED) 


"The grant of lands by the interim con- 
veyance shall be mubJect. to: 


2, ‘Valid existing rights therein, includ- 


ing but. not limited. to those ereated- by 


- any leases. (including a lease issued: under . 
sec. “8(g) of. the Alaska. Statehood Act - 
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| conveyance will not cover all of the lands 


prior to Dee. 18, i971: 
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(72 ‘Stat. 339, 341)), danteace permit, 


right-of-way or easement, and the right — 
of the lessee, contractee, permittee, or 
grantee to the complete enj joyment of all — 


rights, privileges, and benefits: thereby 


. granted to him, 
Oil and gas lease “A-064325 was issued = 

by. the Bureau of Land Management prior ey 
to December 18, 1971. The interim con-.~ 


veyance will include the following lands 


embraced within the lease:.T. 6 S., R. 14 
~W., Seward Meridian; section 4; Ww. 1 


SW. 1% ; 3 section 5: E % SE 1%; and sec- 


% NW 4. The 


embraced within the lease. | 

The State of Alaska has identified the - 
following third party | interests on: the 
lands to be conveyed,, which were ermuret 


ADL No. 30033. | 
ADL No. 37447 — 
- ADL Nos. 40082, 
42908, 47601. 
and 55131 | 
41084, 41085, 41558, 
41704, 42889, 
42902, 42954, 
44546, 45000,-. __ 
45878, 47021, . - 
47164, 51665, 
- 55182, moet 
| 55138, 5521 


_& eo, ke 


Free Use Permit . 
Timber. Sale 
Certificates of 

Appropriation © 
of Water 


Leases 


BLM’: Answer. Brief, filed Feb. o 
1%, ‘1976, explains BLM’s procedure : 


BLM’s procedure for processing third- 
party interests is a combination of provid- 
ing information and determining those in- 
terests which may lead or have led to the 


- acquisition of title. (a e..a fee interest in 


the land). A village selection, in this case 


AA-6701-B and AA-6701-D, is reviewed 
by a BLM adjudicator to establish which: . 


lands can be conveyed by the Federal gov-. 


ernment to the village corporation, Anen- > 
suing DIC reflects the results of the ad- 


judication process, both by, identifying 7 
those lands which will be or will riot be 
conveyed and. by . identifying third-party 


| interests ‘which. | involve a certain portion | 
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"of the land selected. If a validly eeeaten, 


| thir d-party: interest has led’ or will lead:to.- 
~ a fee interest in land, it will be excluded — 
fom : the ‘IC: o% :patent :and, the.acréage 


will. not, be. charged : to, .the.. village’s .en- 
“i titlement, unless" a later determination 
reverses. the’ validity , of. ‘the’ ‘interest. 
‘Lands incorporating’ third-par ty interests 


_ ‘Which do: not léad:to a feé interest are 
_-. only identified in theDIC, and will not 


be. included. in the Ic or pateut, The ‘land 


Set ill be charged. to: the. yillage’s, entitle 
, “ment, and management of. that interest 
ww sull be in. accordance with the Bertinent | 


portions * of ANCSA! THIS’: ‘procedure’ is 


based on the decision handed’ down’ in. 
. State of Alaska, 19 IBLA 178, 182 (gre) : 


| w hich stated 1 in part: 


* where patents have | been gr mated 
by the State of ‘Alaska: before. the enact- 


ment. of ANCSA and before. receipt of 


fe ate 
> ge 


final patent from ‘the:féderal government, 
and: particularly:: where: all’ -the native 
- groups, then. concerned; expressly. ap. 
pr oved the State’: S- acquisition of, the. land | 


“for: that purpose, a valid existing right 


‘i ‘has been created. 


» BLM constriies this: langage to ‘include 
. open- -to-entry "leases. created by'the State 
which have been. validly maintained and 


pr ocessed by the lessee, since these leases, 


onee issued, ¢reate a “property. interest 


“Which may. lead to a. fee interest in the 


land. . 
s& a an bd ; te ” sc 


- The DIC which was issued. for. land se- 


” Jections AA~6701-B and AA-6701-Diden- 


a a the foll owing interests : 
(1) Free use permit: “ADL No. 39033. 
(2) Timber Sale: ADL No. 37447; 
~ (3) Certificates of appr opriation of. wa- 


ter: ADL Nos. sietiae 42908, 47601, 


- and 5d181.. 


(4) Open-to- a Tenses : 41084, : A1085, 


41558, 41704, 42889, 42902, 42954, 


44546," 45000, 45873, 47021, 47164, = 
provide : 


“51665, 55132, 55137, 55138, 55210. 


“These interests were ‘included i ‘in the DIC = 
a = “only. for: informational purposes to assist | 


ots eiiue a 


aera ed 


bccrater rg! oo weer dl let ay 
eg ey via Pe ycetene tie oe * 


the village ‘ind’ tegional corporation, and | 
will not be included in | the’ Ic” or patent. 


et er ne a aie A see : Page Poa 
: ar. - : = . uF 


(3) ‘opentosutey leases : “BLM’s ‘pro- 


eedure: ‘for an open:to- etitry: lease: is to 7 
maintain ‘the : ‘validity of the: State’s ten- . _ 


tative: approval, and” to: suspend. the. land 


7 from | ‘Selection . by. village. corporations. | 
2 The particular parcel : is s not rejected from ' 


rar 


cétiverted: “to. ‘an | ‘actual ‘patent. Tf. ‘the 7 


_ lessee ; fails; to: ‘proceed: to! ‘patent’ ‘as: “re- - 
‘quired by 38,A8-05,077, the. Native Selec- _ 
tions. will fall in place, and patent. will ibe. 
issued - to: the _Village . and 

| corporations. : 


regional 
e ie en a oe betas en 


en or) 


ie All. conveyances fader ees. to: this . 
‘Act Shall. be subject ..to;.valid.. existing 


rights. Where, prior to patent, of any. jJand 


or minerals under this Act,’a lease, con- - 
-itpaet,” permit, ' right: of-way, or easement : 
‘(ineluding ° a lease’ issued ‘under. : sec. 6 
a(S )eon the. ‘Alaska ; Statéhood | Act): has | 
‘been: issued. for. the’ surface. or minerals .. 
covered. under: such patent, the patent” 


shall’ contain provisions ‘making’ it ‘sub- . 


‘ject’ to the lease, ‘contract; ‘permit, right- 


of-way, or: easement; and the right. ‘of the 


lessee; contractee, -permittee, or. grantee 


to the complete: enjoyment of. all, rights, 
privileges, and benefits thereby granted 
to him. Upon issuance of the patent, the - 


patentee shall’ succeed and become en- - 


titled to any and all interests of the State 


or the United States ag lessor,:contractor, 


permitter, or gr antor, -in, any. such leases, 


“contracts, permits, rights-of-way, or ease- 
meuts covering ‘the estate patented, ‘and a 
-. lease’ issued under sec. 6(g): of the Alaska . 
‘Statehood, Act shall. be. ‘treated for. -all - 
purposes. as though . the patent had been | 
issued to the’ State. ¥ * ¥ : 


_ Regulations i in 43 CFR 2650. 0441 ~ 


ae Pia oe 


‘subsurface rights under this act will ‘be ‘ 
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subject to any lease, @itact® permit, 
right-of-way, or easement and the rights’ 


- of? ‘the lessee, . contractee, ‘permittee, or 

grantee to. the complete. enjoyment of .all 
rights, | privileges, and. benefits thereby 
granted him. | 


_ With. - “particular Seiaeenes -to 


 open-to- -entry’ leases under. Alaska 


— Statutes 38.05. 077, in conformance 


_ with the previous discussion in this - 
icy decision, the. Bureau of Land Man- 


agement. is. required to treat a lease 


issued to a third party by the State 
- of Alaska on lands selected by and 


tentatively approved to the State 
prior to ANCSA, as a less-than-fee 


tified and described in the decision 


to convey, in the same. manner as_ 


other leases, contracts, permits, etc., 


as an interest to which the title will | 


| be subject. : 


[383] Where the claimed: eyalid . 


paca rights” were created by the 


State on lands tentatively approved — 
to the State under the Statehood 


~ Act, the adjudication of the State’s 


selection must. be consolidated with. 2 


the adjudication of the Native. land 
selection, and valid existing rights 
in the land must be determined i in'a 
‘single decision. 

The Board hereby finds and con- 
eludes: fe 


lands, and the interim conveyance, 
must specifically identify those 1n- 


terests protected under ANCSA as 
valid existing rights. Where the 


title conveyed will be “subject to” a 


-less- than-fee interest, the nature of © 
: the interest must be identified anc: 


the lands affected must be described, 


7 at least by section and, where pos- 


OF THE DEPARTMENT OF THE INTERIOR - 


(8) of ANCSA._ 


interest. This interest must be iden- ~ 
Board’s 


sible, ieeordine to the smallest legal 8 
subdivision. ae 


EASEMENTS UNDER ANOSA 7 7 


Decisions #AA-6701-B, as | 
6701-D provided: for the iielucion 
of numer ous reservations of rights- 


Or way and public easements. These ¥ 
included the 


rights-of-way for — 


ditches and canals (438 U.S.C... : 


'§ 945) ; rights-of-way for railroads, © 


telegraph and telephone lines (43 


‘U.S.C. § 975(d)); and public ease- - 


ments designated under sec. pit Tb) 


18. Whether S.O. haa limits . the - 


The referenced | Seek star ial. Order 


2982, Feb. 5, 1976, 41 FR 6295 
(Feb. 12, 1976) 
standard which the 
apply to an appeal from.a “decision » - 
to reserve” an easement puna, to. 
sec. — (3) of ANCSA: 
: ‘The Alaska’ Native “Claims Ap- : 
peal Board (ANCAB) will review deci-. 
_ sions: pursuant to sec. 
 ANCSA’ only to determine whether the 
decision to reserve was, arbitrary or 


establishes the — 
Board must 


a 


17(b) (3). of © 


capricious. — : 
(See. Order 2982 41 FR 6295, 6297 ( Feb. 


12, 1976. 
[84] Both the decision. te convey — 6.) ) 


When. an peal | to. the Board 
challenges the “decision to reserve” 


an easement pursuant. to sec. 17(b) 


(8) of ANCSA . as arbitrary and 

capricious, the appeal is within the. : 

Board’s jurisdiction. te oe 
Cook Inlet contends. ‘that ‘Ss. 0. 


2982 was passed without rule-mak- ~ 


ing procedures required by the Ad- 
ministrative Procedure | Act and - 


[8 LD. a 


jurisdiction to. decide the issues _. 
_Yelating to easements which are involved ~ 
in this appeal? | _ . 


yo) APPRALS OF THE ‘STATE OF ALASKA AND SELDOVIA 
S  datt | (NATIVE: ASSOCIATION, 


383) 
INC. s 


co une 9, 1977 


“without Neacs perticipation pur- 


suant to § 2(b) of ANCSA, and 
therefore is void and cannot amend | 
“2 the duly promulgated, regulations m.. 
43 CFR 4.1(5) or limit the. Board's 


| jurisdictional authority. 


| - Regulations contained i in 43, CFR 
4, 1( 5) provide: 


mS The Board. considers. ana ‘decides 


finally for the Department appeals. to the 


head. of the Department, from findings: 
of fact or decisions rendered by Depart-. 


nental officials: in matters relating’ to 


land selection arising under the Alaska 
af Native Claims Settlement Act (85 Stat. 
* * * except the Board shall not. 


688), 
consider appeals relating to enrollment of 


Alaska Natives ; and with respect to’ap- | 
~ peals- from Departmental. decisions on 
village. eligibility under Section 11(b) 


of the Act, decisions of.the board: shall 
_.be-submitted to the Secretary for his per- 
- sonal. approval before becoming final. 


[35] The validity of S.O. o982 & 


is being: challenged on numerous 
grounds 
| (Calista Corp.,. etal. v. Kleppe, 


- Civil No. 76-0771 DDC, filed May 5, — 
1976) however, pending. the out- 


~ gome of this suit, the Board is bound 


by Sec. Order 2982 and insofar as it | | 
purports: to limit and: restrict the 
~Board’s. jurisdictional authority, the 


y Board’s jurisdiction i 1S. SO affected. 


14. ‘Whether the Secretary of the In- 
terior is authorized. to reserve rights- of- 


way for ditches and canals: by the Act of © 


1891, 43 U.S. ©. § 945, and ANCSA? 


fe 15. Whether the Secretary of the In- 
terior is authorized to reserve rights-of- 


way for railroads, telegraph lines and 


- telephone. lines by” the Act of 1914,. 43 


us S.C. § 975(d),, and ANCSA?. 


The Board notes that. while Ca- 
: lista ee “3 OF al v. x Leiiial supra, iS 


in’ pending litigation; 


snarl a challenge to the valid | 
ity of Secretarial Orders No. 2982 - 


and No, 2987, the reservations com- 


plained of specifically include the - : 
1 eservation, in interim. conveyances, ‘ 


of rights-of-way for ditches and 
~ canals pursuant to the 1890 Act, and 
for railroads, telegraph and. tele- 
phone. lines | under. the 1914 “Act. 


(Calista Vv, Kleppe, supra, Com- . 
plaint, 8.) The relief sought in- 


cludes a.declaration that see. 17(b) | 
of ANCSA is the only statutory au- 


thority for public easements, (Calis- 
ta v. Kleppe, supra; Complaint, 10.) 


‘Plaintiffs also request a declaration 


that easements must be exclusively 
for the purposes set forth in sec. 17 


_(b) (1). of ANCSA and that ease- 
‘ments must. be for an anticipated 

| public use or a planned or existing _ 
- government function, not for a 


“speculative public purpose. Me (Ca- : 
lista v. K depo; UES Complaint, : 
10. yi 3 | 
ean ae in (his nee 


| tion, the Board declines to rule on 


issues before the Court. 


* 16. Whether. reserved..easements ander 
sec. 17 of ANCSA rust be specee as to. 
use and. location ? ee | 


~The easements nplnew of by _ 


Sai dovia are all those easements re- 


served. in’ paragraphs 7 2, and 4. of. | 
BLM Decisions #AA-6701-B, 7; 
#AA-6701-D of Oct. 9, 1975. Para- — 


or aphs 1 and 2 of the Decision re-* 
serve rights-of-way for ditches and 
canals under the 1890 Act and for- 


railroads, telegraph and telephone = 


lines under the 1914 Act: Pursuant. 
_to its conclusions above, the Board _ 
z declines to make findings on these 


base ente The Board Hee oP _ 


-clines jurisdiction over the twenty- 
ee five ‘foot, coritinuous’ ‘linear: coastline 


- easement contained i in ‘interim con 


- mean #016." 


Pay “number of ‘public easements to 


- which Seldovia, generally obje ects on | 
the grounds that there ‘is no. ‘indica-— 
e. tion on the face of. the Decision that 7 

‘procedures outlined ‘in sec. 17 (b) of 


ANCSA and implementing | regu- 


were . followed, ‘The second: ground : 


for Seldovia’ S ‘general objection 1s 


test of, specificity ‘Tequired 3 in the 


regulations - wherein they are “de- 
scribed by. width. and. reference to 


an. easement, file of. the, Bureau of 


Land. Management.” ” Cook. Inlet. 
Region, . Ine, : concurs, : contending | 


by Village Corporations and the 
Regional. Corporations, and at pe- 
riodic points along the courses of 


major waterways; and ‘that regula- . 
‘tions contained. i in 43, OF R 2650. Ae 
Tb) (1) require ‘easements to be 


specific as to use and corridor loca- 
tions and ‘size, and to be reasonably 


related to an anticipated public use 


or. to.a planned or existing z govern: 
mental, function. | : 
_ The Board, notes. ae a pla 


| tiffs. in Calista... vie leppe address: 
aa specificity ’ of use and: location: of. 
. easements only ‘with regard to'Sec- 


- retarial Order Ne. 2987; Mae S in 
ithe complaint" a 


Mins See RE syed a a a ee > 
egrets By Pale oss Mp ENS ay a be Bee 


"DECISIONS OF: THE”. ec uneghen OF “THE: INTERIOR | 


70) (1) Tequire: 


184 LD a 


onder No. 3987 satiny Gully: requires the : 


reservation of a corridor easement which _ 
_ is. unidentified as to location-and: size for — 
an. cuncertain: and “speculative future. use 
in connection. with the. transportation. of | 
e energy, fuels, or. natural resources in vio- q 
. lation of the: statutory requirements that es 


~ Paragraph? 4. ‘of the: ‘Dédisioi lists | 


all such easements be’ “reasonably: neces- 


sary” for an identified. public: use and lo- | 
eated across ‘specific identifiable _ ae 
within a Native selection : ee 


As the issue of specificity as ad 


‘in the: “presént: appeal: 1s not raised 
in’ Calista. Ve. ‘Kleppe, ‘the | Board 
here. rules, on. the. limited issue, ‘of 
specificity of use and location, under 


Secretarial Order No. 2982, 
that “many of the easement descrip- a 


tions in par. ‘4 also fail. to’ meet. the. 


~The ‘provisions of 43, ( CFR 2650, 4. 


ar eee 
@aé 8 B 
ThE S * 


oA. ‘public’:easement: shall’ ‘be reserved 


only: if itis: ‘specific as to. use and corridor 


location: and ‘size'and both: itiseand cor- 


_ -ridor location: ‘and ‘size shall. ‘be reason- 


ably- Trelated:'to' an: anticipated ‘public ‘use. 


or a planned:’or Saieeing wovernmonty 
) function. a : 


that ANCSA requires identification — 
of easements. across - lands. selected 


eGuenethiaal Order: No. oO: 2989. pro- 


vides i mM: pertinent part: 


‘Basements will” be | ‘precisely, loeated 


whenever possible except | in those -i- 
stances. where this would result in:a:sub- - 


stantial delay... in the. issuance of , con-. 
veyances. Local public easements, -espe- 


‘ cially existing, transportation and utility 
éasements, will ‘be located’ in close prox- 
imity wherever possible. For this purpose, 
_eorridors carefully. delineated. in ‘accord- 


ance with 43 CFR. (2650.4-7(b) (4) may - 
be used to permit ‘the: subsequent. identi- 


‘fication ‘of the precise location of each 
easement. Local, ‘éasement corridors. will. 
be. specifically identified: as to location, 

‘size, ‘and ‘use in ‘terms of the public ease- 


whents to be’ contained: therein. 
“Local - easement * ‘corridors: “may be de- 


‘tinehtga ‘by ‘aligitot parts” or by “other : 
means necessary ‘to accommodate: ‘the 
easements. When. the . specific .identifica- 


tion and definite location of all the ease- - 


ee APPEALS. OF THE : STATE. 
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N ATIVE ASSOCIATION, NC. 
ee June §, 1977 Pe 


ot ments within ¢ a Jeo laots are 2 made, fiosee : 
S portions corridor reservation not 
will” be 


‘used “by 


| a ‘easements 
a caguaeek me eee 


. .Hasement. provisions in. ee con: 


veyances and patents - will identify. uses 


pie commonly. accepted terminology, 


, trail or road. “When necessary, addi- 
. a descriptive terms may be added to 


further identify'uses, * * * | 
- oR a ae ae 


“tthe BLM State Director). ee ® Will 


issue a decision’ to convey ‘that’ ‘ineludes : 
_ easements that ‘will be:reserved and‘all | 
other ; terns and. conditions relating; to 


conveyance of the. land. 


(Secretarial. Order - #208, supra, DP. 


: 6295, 6297.) 


[BE]: ‘Aéspedingle he ‘Boor 
. arid that’ description of easements 

solely by reference: to.a BLM. er 
— State Division of: Lands. case : file 
number is not sufficient: to: meet the 
“requirements cof sec. -17(b):.~ of 
“ANCSA, regulations promulgated 


thereunder, and ee Order 


No. 29828. og 

[87] The Bureau at. Tend Man- 
agement, having the. responsibility 
for preparation. of conveyance: doc- 
- uments, is best. able to develop ‘an 
adequate format. for land: descrip- 
tion. The Board therefore limits its 
_ finding on the issue of specificity as 
_ to.use and location to the conclusion 


that-decisions to.convey and interim ; 
- conveyances should; as a. minimum, — 
state the. use for. which eéach ease- 
- Inent, is. reserved,:state:the width of 
each. easement, state at least:the sec 


tions through’ which an :easement 
.. passes or, if a site easement; the sec- 


: tion or sections in. which the eases 
ment is located. Alteruatively, the. 


tified map depicting. 


- easement ould ie jocsied by i incor- “e* 
| porating* In the’ conveyance docu- 
; -ment a map depicting the easement. 7 
Subsequent tothe filing of thisap- 
peal, it is the Board’s qndestancine : 
based’ on materials filed:in another — 
appeal (Appeal of Natives of Afog- - 
nak, Koniag, Inc., and the State: of Z 
_ Alaska, :1 ANCAB 340 (1977) An- — 
swer of BLM to Appellant’s State- _ 
ment of:-Reasons, footnote 1,. p:.2, 


May. 27, 1976).-that the ‘Bureau. of | 
Land Management has-developed, a 


uniform ‘procedure: for the identifi-. - 
cation and description of easements _ 


and conveyance ,documents, 
This procedure ‘involves identifi- 
cation of easements by EIN’s (Ease- 


ment Identification Number 8s): Dur- 


ing the identification process each | 
easement recommended. is desig- 
nated by an EIN which is also” 
marked on an ‘official map. Each 
easement includéd in a DIC: (Deci-- 
sion to Issue Conveyance) is desig- 
nated by.an KIN number anda. cer: 
easeinents.. 
cross-referenced by EIN numbers to 
those in the DIC is sent to appro- — 
priate parties including the village 


; and region affected. 


[88] In ecoenition ‘of the fact 


that BLM has. developed new pro- =? 
‘cedures for the r eservation and iden- 4 


tification of easements since the i is- 


suance of the decision to ‘convey here 
appealed, and'that the issue here in~ . 
“dispute is in part, a° ‘procedural one, 
the: Board: hereby ‘remands'to the 
“State. Director, «Bureau of Land ms. 
‘Management, for processing: of the 3. 
easements reserved 1 mm. the DEC here: - 


886 


. appealed dceording to ine uniform 


easement identification system. 


_ =. 17. ‘Whether the BLM Decisions #AA- 
| 6701-B, #AA-6701-D, dated Oct: 9, 1975 


shows adequate compliance with the pro- 


: -cedural prerequisites to the reservation 
of easements required by. sec. 17 of 
ANCSA, 43 U.S.C. se and paanices 
regulations? : 


Seldovia asser ts that he Degen 7 
fails to show on its face adequate 


compliance with procedural prereq- 
uisites because it fails to state that 


easements reservations are based on. 


the Planning Commission’s study 


and. accordingly fails to’ show that 


the Reserved easements are “reason- 


ably necessary,” pursuant to sec. 17 


~ (b) (1) of ANCSA. 


Cook Inlet contends that the man-— 
_ date in sec. 17(b) (3) of ANCSA to 


reserve “such public easements” as 


‘the Secretary determines necessary 


refers to. those public. easements — 


identified and recommended by the 
Land Use Planning Commission. 


While’ the Secretary has discretion 


not to reserve:al/ easements recom- 
mended by the Land Use Planning 


Commission, the Secretary has no. 


authority to’ reserve easements 


which were not recommended by the 
: Commission. Therefore, Cook Inlet 
argues, because the Commision did | 
not recommend reser vation of ease- — 
ments as- provided | by the Act of 
7- 80, 1890 and the Act of. Mar. : 

: 12, 1914, these easements must. not 


: Aug. 


be included in Seldovia’s patent. 


Because this j issue relates to ease- : 


a “ments for ditches and canals. under 
the 1890 Act or for’ railroads, ‘telé- 


DECISIONS OF coca DEPARTMENT OF THE INTERIOR 


grounds that the 


[84 LD. 


eaph and telephone lines cides the 


1914 Act, and arguments as to the — 
Secretary’s “author ity to reserve 
easements not recommended by the 
Commission are before the court in. 


the Calista suit, the Board again de- 


clines jurisdiction during the pen- 


dency’ of Calista. VA lees, supra. 


“MOTIONS | 


The State moved on J all. 16, 1976 
to consolidate appeals VLS 75-14 


and VLS 75-15, 2 ANCAB 1, 84 _ 


ID. 349 (1977), supra, on’ the 


grounds that pursuant to the doc- 
trine of Ashbackér Radio Corpora- 


tion v. F.C.0., 826 U.S. 327, 333 
(1945), mutuals: exclusive epoler: | 
tions must be heard together..CIRI | 
opposed. consolidation on :the ~ 
issues, lands - 
and parties in the two’ appeals 
are substantially dissimilar and con- 


solidation frustrates the Natives’ — 


right to determine the status of their 
land. CIRI also moved to dismiss 


the State for failure to file.a State- 


ment of Reasons and a Statement of 


_ Standing timely or to show: itself an. 


indispensable -party, and to dismiss 


the.» Kenai. Peninsula ~ Borough 
(herein. the Borough) 1 for Jack of | 
—standing.: | 


Heleva has: ern one ae al- 
oument and hearing on:the factual 


issue whether the land: which i 18: the. | 


subject of Seldovia’s. appeal was ~ 
vacant: and unoccupied as required 
by the Alaska Statehood Act at the’ 
time of the State’s selection: ee 
All. motions not~ specifically - 
granted: or denied in ‘this decision | 
are denied.- ee oe 


34) «= APPEALS OF THE “STATE 


| OF ALASKA AND 
| NATIVE ASSOCIATION, INC. 


SELDOVIA 


June 9, 1977 | 


- This represents a unanimous: de- 


a “cision of the Board. | 


DATED this 14th. de of J une, | 


| (197%, at, Anchorage, Alaska. 


7 Supra M. Brapy, Chairman... 
| Apical. &. ‘Dunning, 2 Board 


| | Lawnexce Marson, Board 


ft ember. . 


Saprmor A 


24. Treaty of. Cession, Mac 20, | 
a 1867, Art. Til, oo Stat. 539, 542. 


Rights Of. 
territor "Y. 


oe inhabitants of the éeded territory., 
according to their choice, reserving their 
natural allegiance, may. return to Russia . 
within three years;. but. if. they should. 
prefer to remain. in the ceded territory, 
they, with the. exception of. uncivilized , 
native tribes, shall be admitted: to the: 
enjoyment. of all rights, advantages, and . 
United. | 
; in said section, with . ‘the. improvements K 
. thereon erected by.or for. such societies,’ 
shall, be, continued. in: the. occupancy of — 
the: several Teligious. societies to «which. . 
7 said - missionary . “stations respectively 
belong: until’ action ‘by Corigress.. But 
‘ nothing contained in this act: shall be 
| construed. to put in’ force in ‘said district 3 
the’ general land laws of the, Saas i 
| States. [Italies supplied.] - | a 


immunities - of... citizens. of. the. 
‘States, and. shall be. maintained and pro- 


tected. in. the. free... enjoyment. of — their: 
liberty, property, and . religion. ‘The. un-. 
; civilized tribes. will be Subject. to» such. 
laws and regulations. as. the. United 
States may, from. time.. to time, adopt in - 
- regard. to. - aboriginal . tribes. of - ‘that 


‘1 country.. 


“see, 8, 28. Stat. 24, 26, 


“That the said ‘district of ‘Alaska: is : 7 
1958, 72 Stat. 339, sec. 4D 


“hereby created a land district, and a 
. United States land- office for said district 


is hereby located at Sitka. ‘The commis- | 


sioner’ provided for by this act to reside 


‘at Sitka shall be ex officio register of said. . 
dand- -office, and the clerk: provided for by 


this act: shall be. ex: officio receiver. of pub- 


fie moneys and the marshal Erovdy for 


President : 


inhabitants of the- ceded 


De Organs ‘Act of May 4 1; 1884, a 


by this act shall be ex officio “surveyor- | 
general of said district and the laws of 
the United. States. relating to mining 


claims, and the rights incident ‘thereto, : 
shall, from and after the passage of this 
act, be in full force and effect in said dis- 


trict, under the administration thereof 
oo herein provided for, 


| Member. - 


subject to such 
regulations as may be made by the Secre- ‘ 


tary Of the Interior, ‘approved - ‘by the — we 
Provided, That the Indians or _ 


other persons in said ‘district shall nét pew 
disturbed. in the possession of any ‘lands 


actually in their use or oceupation or now 


claimed. py them. but the ternis under 


_. which ‘such persons may acquire ‘title to 
such lands is reserved for future legisla- ne 
tion by Congress : And provided further, 
'. That parties who have located mines’ or 
mineral privileges therein under the laws 


of the. United States “applicable. to the 


public domain, or who have occupied and’ ° 
: improved or exercised acts of ownership 
- over such claims, shall not. be. disturbed 


therein, but: Shall be allowed ‘to perfect: 
their title 'to such claims by payment as 


aforesaid : And provided. ‘also, That: the ak 
land not exceeding Six hundred and forty 
i acres at any station now occupied as mis-, 


sionary: stations among the Indian. tribes, 


3. Alaska Statehood Act, J aly 7, ; 7 vo 


As a eompaer with. the United. States 


said State and its people'do agree and de-  . 
clare that they forever. disclaim all:right..— 
and title to any. ‘ands: ‘or. other property . re 
not granted or confirmed. to the ‘State ‘or ~ 


its. pone subdivisions ake or vunder he = 


authority of this Act, the right ox Fite: 4 
to which is held by the United States’ or 
is subject: to. disposition. DE. the United, | 
a States, and. to. any lands or other proper ty 
ae (including. fishing rights), the right OF. 
= title to. which may be held by any Indians, 
: Eskimos, or Aleuts (hereinafter. ealled:na- 
| tives). or is held. by. the ‘United States in, 


Cray et Marte aay 


| trust for said. natives; that. all. such lands 
a or other property, belonging to the United ody 
States or which may. belong. to, said. na- 


- tives, ‘shall. be and remain under the. ab- 


ohh solute’ -jurisdiction.. and control , Of;, the 
- ‘United States until disposed. of. under its 
authority,, except, to such, extent as. the 


ahead 


om Congress, has reser ibed or may. her after 
| _preseribe,, and except, when. held by. indi; 
vidual. natives, in. fee without restrictions. 
on. alienation : ‘Provided, That., othing, 
contained, in. this, Ast, shall. recognize 7 


any claim, against the. United. States, aud: 


any, such, claim shall be governed by: the 
laws | Of. ‘the. United. States. 


inter pretation, or construction by the Con- 
gress that any law applicable thereto. au- 
* thorizes,. establishes, recognizes, or con- 


firms the validity, or invalidity of any. 


such claim, and ‘the determination of the 


applicability. or ‘effect of any law to any : 
such ° claim shail’ ‘be unaffected by any- 


thing in this Act: And provided further, 
. That no taxes’ shall be imposed by said 


State upon. any lands or. ‘other: property — 
|, now owned or-hereafter acquired: by the: : 
ie ‘United. States. or which,: as: hereinabove: 
set forth, may belong to said:natives, ex-’ 
. cept to such. extent as the: Congress: has, 
prescribed. or may. hereafter, -prescribe,. . 
“and except. when held by individual na-. 
tives i in fee without restrictions on -aliena:, . 
7 “period - the State of Alaska ‘Shall have’ a 
preferred right of selection, ‘subject tothe. 
yy equirements. of this Act, 


| tion. UItalies supplied. 1 


: 2 See. 6(by: 


“The State ‘of ‘Masta in ‘addition to pe 7 : 
_ against equitable claims subject to. allow=. 
_, ange: and confirmation.“ Such ‘prefer red: 


: otter gr ants. made in! ‘this section, is here- 


by. granted-and shall be entitled to select;. 
cae within ‘twenty-five years after. the admis: — 
~ sion: of. Alaska: into the: ‘UOnion,. not to éx-' 
ceed: one hundred. and: two. million five. 
3 hundred. and. fifty. thousand | acres, “from : 


DECISION: § OF. THE. DEPARTMENT OF. ‘THE, INTERIOR 


_ stead, miineral, 
purpose. whatsoever, OF: shall affect: the 


applicable . 
, thereto: and nothing in. this. Act. -is, in-. 
| tended. or shall ‘be construed as a finding, 


i I.D. 


“the r poblie’ Tands of the United States in . 7 7 


Alaska which are vacant, unappropriated, a 
and unreserved at the time.of their selec-_ 
tion: Provided, ‘That nothing herein con- 


. tained. shall. affect any valid existing - 
claim, location, or | entry under the laws ~ 


of the United: States, whether for. hone: 
right-of-way, 


rights of. any such owner, claimant, loca- 
tor, or entryman to the full use and enjoy-. 


. ment of. the lands so occupied : And PROMS. 
. -pided further, That' no selection: here- 
under ‘shall be made-in the area north 


and west of the line described in section | 
10. without approval of the President or: 
his designatéd representative, ao 


Sec. 6(g ). 


“Except. as prov vided in subsection (a), 


all lands granted in quantity to and au- 


thorized:.to be’ selected: by the State of 
Alaska by this Act shall be selected in 
such manner as the laws of the State may: 
provide, and in conformity with such reg- 
wations asthe Secretary. ‘of. the’ In- 
terior’ may’ prescribe. All selections 


-sliall’ be: made in’ reasonably: compact’ 


tracts, taking ‘into account the situa: 
tion » and potential uses of the lands’ 


involved, and each’ tract selected shall 
contain at least’ five thousand seven hun- 


dred and ‘sixty ‘aCres unless isolated from : 


_ other tracts open to selection. The autlior- * 
‘ ity to make’ ‘selections © shall never be 
alienated or bargdined away, in whole or: - 
in part, by the State. Upon the révocation © ° 


of any order of withdrawal i in Alaska, the’ 


order of ' revocation ‘shall provide for: an 


period of not léss than ninety days before. | 


the date on which it otherwise becomes”. 
_ effective, if subsequent. to the. admission — 


of Alaska into. the ,Union, ‘during which 


except: asi. 
against: prior. existing | valid tights’ or. ‘as: 


ight: of. selection: shall have precedence: 


. py the. prefer red right .of: application 7 
created, by sec.-4 of the. Act of Sept. Pe 
1944 (O88 Stat. 48; 43 v. S. C., sec. 282), as 


or other: 


7 Ss 349] “APPHALS. OF: THE Stare 


cae ee ee 
” x a ‘ ty i 


a “now: or - hereafter ainendea: pitt ‘not’ over . 
other | preference rights now: ‘confeired ‘by 


_."Taiv, Where any lands ‘desired by the State. 


~ are unsurveyed at the tinie of: their selec- 


: ‘tion, the ‘Secretary of the. ‘Tiiterior shall: a 
‘survey the: éxterior™ boundaries’ of the 
area requested without any interior’ sub- 
-'s division thereof and ‘shall issue ‘a’ ‘patent 
_ for: such: selected areain: terms of. the EX- 
-: terior boundary survey; where anylands _ 
_.. desired -by the:State are sur ‘veyed at'the 
= time of their: sélection, the boundaries ‘of | 
fhe area requested’ shall conform.‘to the’ 
_. .public land subdivisions established by the | 
ae land underneath. all water ‘ areas, a 
*, both inland and. offshore, and. including < 


; appr oval of the survey: All lands. duly. Se- 
é lected. by the State. of Alaska’ pursuant to 


os this: Act shall. ‘be. patented. to the: State by 
the Secretary: of the: Interior. Following 

_. : the selection of lands:by:the State and the — 
oe tentative approval of such. selection by:the . 
2 eer etary of the Interior or: his: designee, | 
but prior to the issuance’ of final-patent, 
_ the State is hereby: authorized. to-execute . 
- :eonditional leases and to make condition- 
~ val: sales:-of such ‘selected; lands; As used 
- In this ‘subsection, the. words: “equitable 
~- elaims subject to: allowance-and confirma- 
..- tion”. include, without: limitation; ‘claims. 
of: holders. of permits issued by the De- 

. partment of Agriculture on lands’ elimi- 

- nated from national forests, ‘whose’ per- 
ate mits have been: terminated only because : 
_...0f such elimination and who. own: valu- | 


a able improvenients on such lands, oe 


- as ‘Alaska ° Native Claims ‘Settle 


~ the public land laws, including the min- eS 


“ment Act, 43. U.S. C.. §$ 1601-1624 _ ing and mineral leasing laws, and from _ 


~ (Supp. IV, 1974), as amended; i 8 


ce Act, as. amended : 


Stat. 689 (1971) see 3(e) : 


a) “public lands” means all Feder al lands = 
and: ‘interests. therein located in’ Alaska. 
oa except : 


sec. 6(g) of: the. Alaska Statehood. Act, 


OF “ALASKA AND SELDOVIA. 


NATIVE, ASSOCIATION, INGE lo Bh - er. 


or identified ‘for. selection ‘by, the, _ State ee 
a ‘prior. to Jan. 1%; 19695; em er ee 


Ce oe | 


“and 4 and ‘water | aréas in “Alaska, or any : 
_intere est, therein, pursuant tO, ‘Federal - 
law,. and all tentative approvals pursuant. bak 
: to sec. 6(g). of the Alaska Statehood. Act, - 
‘shall: be reg rarded as an extinguishment | 
of the aboriginal title thereto, if any. 
(b) All aboriginal titles, if any, ‘and. ase 
claims of aboriginal title: in Alaska based = 


~"a4s 


. that, may. exist; are “hereby extinguished. 28 
7 “(ey All” claims. against . the United -- 
a States, ‘the. pe and. all, other ‘persons _ 


we 


: nent. ‘title, tise, or occupancy, of land or oe 
“water areas in. Alaska, or that are. based ae 
i. on, any statute or treaty. of. the. United ite 
States: relating © ‘to. Native, use” and. OC 

..cupancy, Or that. are ‘based. on the laws | ; 
Of any other ‘nation,. including any. such © 
: claims that, are ‘pending before any -Fed- ‘s 
eral or, state court or the. Indian Claims " 

. Commission, are, her eby extinguished. 


bc ‘Al(a). (aye 


“phe following. ‘DaELE lands : are re with - 


i drawn, subject ‘to valid existing rights, oo 


from all for ms of appropriation under - 


selection | under - the. “Alaska. Statehood . 


(A) ‘The lands in each ‘towsatiip:t ‘that 2) 
encloses all or part. of any Native village. 


- identified pursuant: to subsec. (bys “ 
: (1). the » smallest - practicable : 
oe sttact; as. determined. by the: ‘Secretary, 

’ enclosing. land actually used in connec: 
‘tion with the administration of. any, Fed-: 
- ‘eral installation, and (2) land selections’ _ 
va OF. the State: ‘of. Alaska which have been. 

; ‘patented or. tentatively approved under. ° 


~(B) The lands | in each township that 7 : 


: ‘is. contiguous to. or corners on the town- : 
“ship. ‘that’ ‘encloses all or part, of ‘stich = 
‘Native Village; and. - 


AC e ‘The lands in each’ ‘township | that 


ce contiguous: ‘to. ‘Or. ‘corners on. a town- i 
ship - -eontaining 
- _ Paragraph, (B) of this | subsec. 
: Re amended (72 Stat. 341, 7 Stat. sae : 


lands ‘withdrawn » by ‘ 


390 | 
7 Sec. 11 (a) (2): 7 
a AN lands located within the townships 

a ‘deseribed” in*: “ subsée,” . 

that have been selected by, or tentatively 
approved to, but not yet patented to, the’ 


| State. under the Alaska , Statehood Act. 
are withdiawn, subject’ ‘to. valid existing : 


‘DECISIONS. 


hereof 


(a) (1) > 


“rights, from all forms of appropriation 


“under the public land laws, including the. 


mining and mineral leasing. ‘laws, ‘and “od date of enactment--of this Act, ‘the. Re- 


from the creation of. third party ‘inter- 


ests “by the State under the Alaska State- 


” hood Act, 


P cages. 


Bach’ patent issued pur suant to subsecs, 


Fy ay and (b) ‘shall be subject to the re- - 
“quirements: of this subsec. ‘Upon receipt 
of a patent or patents’: oe 
- (ay ‘the Village Cor poration shall first 7 
pee convey. to any Native or non-Native oc. 
*eupant, without’ consideration, title ‘to 


. . ‘the surface estate in the tract occupied - 
(including a lease issued under sec. 6(g) ~ 


as a primary ‘plaice of. residence, or as 


le ae “primary place of business, or as a sub- 
eo ‘Sistence campsite, ‘or as headquarters for | 
| “reindeer husbandry ; . | 
(2) the Village Corporation shall then: 

~* eonvey to the ‘occupant, either without © 
'-eonsideration or upon’ payment of an - 
amount ‘not in excess of. fair, market 
value, determined as of the date of ini- 
> tial occupancy. and without. regard to any > 

- improvements thereon, title to. the sur- 
' face estate in any tract, ‘Secupled by, a 
nonprofit organization ; ée | 
(8). the Village Corporation. shall then 
“convey. to any. Municipal Corporation. in. 

. the Native village or to the State in trust.’ 
for .any “Municipal . Corporation estab: 


lished .in the Native village in. the future, 


title to the. remaining surface estate of 
the improved, land = on which the Native 
., Village is located and as much additional. 
_Jand as is “necessary. for community: eX~ 
. pansion, and appropriate rights-of-way 
for “public: use, and, other foreseeable a 
Provided, ‘That the. - 


community heeds : 


on the Village Corporation. shall con- 


OF THE DEPARTMENT or. THE INTERIOR 


Re 


: “vey to ‘hie. Federal Govsranient: State or 


to. the appropriate Municipal | Corpora- es 


. tion, titleto the surface estate for exist- . 
.. ing. airport. sites, . ‘airway . beacons, and 
~ other navigation. aids, together with such | 
_ additional. acreage » and/or. easements as 
. are necessary, to provide related. services 
and, to.insure safe approaches to airport o 
runways; and a : 


(dy: for a period « of ten years. after the ; 


gional Corporation shall-be afforded the | 
_ . opportunity to review and render advice . 
tothe Village Corporations on all land 
: gales, ; leases or other. transactions prior 
£0. any. final commitment. 3 


Bet, 14(g) 


AIL conveyances ede pursuant: to fits: | 


: Act. shall. be ‘subject | to valid: existing | 
- vights.. Where; ‘prior to: patent: of any land __ 
or minerals under this Act, a lease, con-. * 
tract, permit, right-of-way, or easement: 


of the Alaska Statehood Act) has been 
issued for the surface-or minerals: cov- ~" 
‘ered ‘under ‘gueh: patent:: the’ ‘patent: shall. . | 


coutain’ provisions making: it ~subject to. 


the: lease, contract; permit, right-of-way; . 
or easenient, and the right of the lessee, ~ 
contractee; permittee, or grantee to the . 
. complete enjoyment .of all- rights; ‘privi- 
-leges,: and: benefits .thereby. granted. to 
him. Upon issuance of the patent, the pat- _ 
-entee shall succeed and become entitled. ~ 


to any ‘and:all interests: of the. State or 


the United States. as . lessor, contractor, 


permitter, or grantor, in any such leases, 


coutr acts, permits, ‘rights- of- -way, or ease- 
“ments: covering the: estate patented, cand 
a lease issued under see. 6(g) ofthe 


Alaska Statehood Act shall be treated for 


all: purposes: as: though | ‘the patent had: 
been issued to -the. State:. The admiuis-.- 
“tration of ‘such lease, contract, permit; 
-rvight-of-way, or. easement. shall continue 
16) ‘be by the State or the United States, 
unless the agency responsible for admin- 7 
.. amount of lands to be transferred to'the — istration: waives administration. In, ‘the » 
Municipal Corporation or in trust t shall pan that the patent does not cover all” 
be. no less. than. 1, 280. acres : | : of the land. embraced within any such 


: lease, contract, permit, Tight-of-way, . OF 


‘349) "APPEALS 0 or THE 


STATE OF: ALASKA AND SBLDOVIA 


: NATIVE ASSOCIATION, INC. 
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ae -easément, the fatentes’ shiall ake be en- 
_ titled to the proportionate amount of the. 
. revenues reserved | under such lease, con- 
Bs tract, permit, ‘right-of-way, or ‘easement 
“by. the State or the United States which : 
- results from multiplying the:total of such | 
‘revenues by a fraction in which the uu- 


merator is the acreage of such lease, con- 


“tract; permit, ‘right-of-way, or easement . 
which is included in the patent and the - 
denominator ‘is the total. acreage con-" 
tained: in such lease, contract, | pee eae 


right-of-way, Se easement. 


. Sec. 92(b) : 


made ¢ a lawfil éntry on. the public lands 


ae compliance with the” public land laws 


for the purpose of gaining title to home- 
_ Steads, headquarters. sites, 
_ manufacturing: Sites, or ‘small tract sites 
(48 U.S.C. 682), ‘and who. have fulfilled 
‘all requirements of the law ‘prerequisite 


| to obtaining | a patent. Any. person who: - 
has made a lawful entry prior to Aug. 31, 


“1971, for any of the foregoing purposes 
_ Shall be protected. in his right ‘of use and 


- occupancy until all the requirements of 
law for a patent: have been met- even 
though. the lands involved have been re- 

"served or withdrawn in accordance with  . 
Public Land Order 4582, as amended, or 
3 the withdrawal provisions of this . Act: - 
Provided, That occupancy must. have been — 


; - maintained in accordance with the appro- 
| ~pr iate public. land law: Provided further, 


- ‘That any ‘person who entered on public | 


~“ Jands in ‘violation of Public Land Order: ee : 
"granted him. has Waters Dee 


4582, as amended, shall gain no rights.” 


5. 43, CF R. 2650. 3. 1 Lawful entries 
and lawful. settlements. 


a ay Pursuant to’ secs. 14(g) nd 22(b) oa 
oe of the act; all conveyances. issued. under 7 
* the act. stiall excludé’ any lawful entries © 
‘or: entries” which have been. perfected x 
under, or are being maintained in com- 


: pliance with, laws: leading. to the acquisi- 


- tion of title, but. shall include land sub- 


ty ade and 


ject. to. valid. existing rights of a. erciies 
porary or limited nature such as those — 
created: by leases: (including leases issued 
under’ see. 6(g) of the Alaska Statehood 
Act); eontr — perthits, iets OE ay, or 
_ easerhents. oo 


(b): The right of use and occupancy. - 


oe who initiated’ ‘lawful settlement 
— or entry of land, prior to Aug. 31, 197, 
is protected: Pr ovided, That: 


(1) Occupancy. has been. or is being 
maintained in accordance with the . ap- . 


7 : propriate, public land law, and 


(2) Settlement. or ‘entry was, not in vio- | 


| lation of Public Land Order No. 4582, as 


‘The Secretary is directed to ‘pomptly "amended. “Any person who entered or set- | 


issue patents ‘to all: persons’ who have. ‘'tled upon land in violation of that public: 


Jand order’ has gairied no. ‘Tights. 


(¢) In the event: land. excluded from 


conveyance under paragraph (a) of this 
Section reverts to the United States, the 
_grantee or his successor in interest shall 
be. afforded. an ‘Opportunity to acquire 


such land by exchange. pursuant to. sec. 
22(f) of the act. 


Sec. 2650.4. Conveyance reserva 
tions. 


"Sec. 2650. 441. _ Bxisting ights and qd 
contracts. ; . 


~ Any conveyance. issued for surface and . 


subsurface rights under this act will be - 
‘subject. to any | lease, contract, permit, 
_ right-of-way, or easement and the rights 
of the lessee, _contractee; permittee, or 
grantee to the complete enjoyment of all - 
rights, privileges, , and, benefits CBee 


See. 2650, 4-2 Succession of interest. 


Upon issuance. of any. conveyance. under 


‘this: authority, the grantee thereunder - 
" shall succeed and become entitled to any 


and all interests of the. State of Alaska | 


Or: of: the: United - ‘States as lessor, con- 
. tractor, -permitter, or: grantor, 
such lease, contract, permit, right-of-way, 

‘or easement covering the estate conveyed, | 


in.any 


3 4 
ede 
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| sibieat to ines provisions of | gee. 14(8) ‘of! 


the act. 
‘See. 2650. 423 Administration. ss 


Leases, “contracts, permits, ‘rights-of- 


Way,. or. easements. granted prior to. the © 
“issuance.. of: any:- conveyance: under this - 
authority ‘shall continue to be. adminis- 


tered by the: State. of Alaska | or by. the 
- United. States. after the conveyance. has 
been issued, . unless : the » 


lease, contract, ‘per mit, tight-o f-way,: or 
easement, unless there is a finding by the 


Seer etary. that the interest of the United 


Oates” requires continuation of the ad- 


Tninistr ation by the United States. In the 
‘latter event, the Secretary: shall not re- -. 
Negotiate or “modify any’ lease, contract, ; 


_vight-of-way or easement, or waive any 


right or benefit belonging, to the grantee 
until: he has. notified the ‘graritee anid al-. 


‘lowed him an ‘opportunity. to present his 
Views. : , 


“See. 2650. a Publication: 


In order to determine whether meas 


RYE. any adverse. claimants: to: the. land, 


the applicant . should publish . notice of 
his. application, If the applicant decides 
to. avail himself of the privilege of pub- 


lishing’ a notice to all adverse claimants 
and’ “requests it, the authorized. officer | 
will. prepare a notice for publication. The 
publication will be in. accordance with. | 


the following. procedure : 


(a) The applicant will have the. no- 
tice published allowing all persons: claim-. 
ing the Jand. adversely. to file in the. ap- 


- propriate Jand office their. objections to 


the issuance. of any conveyance. The no-- 


. tice shall be published ouce: a week for 
~4:-eonsecutive ‘weeks in. a “newspaper : of 
"general circulation. | 


~(b) ‘The applicant ‘shall’ file a: ate 
“ment of the ‘publisher, accompanied. by a - 
. ‘readers. where further information on 


copy of the: published” notice, | showing 
that: publicatiou has ‘been had for’ 4 con- 


DECISIONS, OF THE. DEPARTMENT OF. THE INTERIOR 


an 
(Tees 


“der. 7 act, in 1 order. to. give. actual no- 
_ tice, of the. decision of the. Bureau of Land ee 
_. Management proposing . to. convey lands, 


_Tesponsible | 
- agency waives administration. Where the . . 
os responsible: agency. is.an agency of the 
" Depar tment of the Interior, administra- 
tion shall be waived when. the conveyance 

: _covers all the. land. embraced within a 


184 LD. 


“secutive Waelks: The applicant must t pay 


| the cost: of publication. 


-¢e). Any, adverse claimant must. serve 2 


- the. applicant a copy, of. his objections 
and» furnish, evidence | of service thereof 


to the appropriate. land office... 


the decision shall be served on all known a 
“parties . of record who claim. to have. aa 


-_ property. interest . or. other valid existing 


right in land. affected by. such: decision, 
the appr opriate regional corporation, and 
any Wederal agency of record. In- order 
to give constructive notice: of the: deci- ; 
sion: to any unknown parties, or to. known 
parties who. cannot. be located. after rea- 


sonable efforts have. been. expended. to. 
| locate, who claim | a property interest or 


other valid existing right in land affected _ 


by’ the. ‘decision, notice. of the decision 


shall be published, once in ‘the FEDERAL 


- REGISTER and, once a week,.for four 
= (4). consecutive weeks, in one. or more | 
7 newspapers. of general circulation in the : 
State of Alaska nearest. the locality 
"where. the land affected by the decision | 
is situated,. if possible. Any decision . or 
'.. notice actually served on. parties or. con- 
7 structively served on parties in. accord: 
with ‘this. subsection shall state that any 


party claiming a property. interest. in 


-Jand. affected by. the decision may appeal 


the decision to the Alaska Native Claims : 


| Appealf[s] Board. The decision or notice 
of decision shall also state that: (i) any | 
party receiving actual: notice of the de- . 


cision shall have 80. days from the re- 


| ceipt of. actual notice to. file an. appeal ; > = 
and, ¢ ii) that any unknown parties, any 


‘parties: unable to be located after rea- 
‘sonable efforts” have been expended: to. 


| locate, and any’ ‘parties ‘who failed or: re- 
fused to signa receipt. for. actual notice, — 
shall have 30 days from the date of pub-° 
lication in the FEDERAL REGISTER. | 
to file an. appeal. Furthermore, the deci- 


‘sion: or notice of decision shall inform 


‘the manner of, and: requirements for, fil- 


ui] =~ APPEALS OF THE STATE 


OF: ALASKA - AND” “ SELDOVIA 
‘NATIVE ASSOCIATION, ANC... | 


398: 


June ‘9, 1977 


ing eaceat may ve obtained, “gna: ‘shall: 
also state that any. party: known or: un- - 
known who may claim ‘a property inter- — 
est which is adversely affected by the 
decision shall. be deemed to. have ‘waived | 


‘their rights which were adversely af- 


. fected unless an appeal is filed with. the | 
| Alaska Native Claims. Appeal Board in - 
accordance, with: the requirements stated 


in the decisions or notices provided for 


in this subsec, and -the regulations gov- 
_ erning such appeals, set, out: in 48 CFR 


- Part 4, Subpart J. 
Sec. 2650. 8 Appeals. 


_ Any. decision relating to a: ‘jena’ elec. 
: tion shall become final unless. appealed — 
to. the Alaska Native Claims Appeal. 
Board by) a ‘person entitled to appeal, . 
ander, and in accordance with, » Subpart. 


J of Part 4, 43. CFR. Cee we. 
Sec, 2651. 4 Selection limitations. 


(a) Fach ‘eligible village corporation 
may select: the maximum surface acreage 
entitlement wnder secs. 12(a). and: (b) 


and sec, 16(b) of the act. Village corpora- 
12(a) 


tions Selecting lands under Secs. - 
and (b) may not select. more than: 


(1). 69, 120 acres from land that, prior 
. ‘to Jan. 17, 1969, has been: selected by, or 
tentatively approved to, but not yet 


patented to the State under the Alaska 
Statehood Act; and, oe 

(2) 69,120 acres of land from the Na- 
tional Wildlife Refuge System ; and 
(8) 69,120 acres: of land from the Na- 
tional Forest System. © 


(b) To the extent necessary to obtain 
its entitlement, each eligible village. COr- . 
poration. shall select all available lands: 
within the township or townships within 
which all or part of. the village is located, ; 


and shall complete its selection from 
among ail other available lands. 


account the situation ‘and potential uses 


of the lands ‘involved, ‘the’ total: ‘area. 


2 ‘selected’ shall be. reasonably compact, ex- 
cept: where separated by lands ‘which are 


. unavailable for selection or. a. section’ in 


Selec- 
; tions shall be contiguous: and, taking into. 


which: a pody of '- wate comprises more ; 
than one:half of thé' total acreage of-a _ 
‘section. The total area selected will not. 

be considered to be reasonably compact if 


(1) it excludes: other lands available for. — 
sélection. within its: exterior boundaries ae 


or: (2) lands which ‘are similar in -char- 
_ acter to the: village site. or lands ‘ordi- 
narily used by the village: inhabitants are 


disregarded in the selection. process ; or i 
(3) an isolated: tract of public: land of . 
less. than - 1, 280 : acres” remains after | 
selection. - : oe 

(ey The: lands selected: under sec. 12 (2) | 


or ‘(by ‘shall be in whole sections where - 
they: are ‘available, or shall include all 
available lands -in less than. whole sec: ° 


tions, and, wherever. feasible, shall bein | 
units of not less than: 1 ,280 acres. Lands’ 


selected under sec. -16(b) ofthe act shall | 


conform to paragraph (b) of this section — | 


and shall conform as. nearly as. practic~ 
: able to the U.S. land survey ‘system. 

“(d) Village corporation” selections. — 
within secs. 11(a) (1) and (a)(3).areas 
shall ‘be given priority over regional — 


corpor ation selections ‘for the same lands: 
“(e) ‘Village - Or : ‘regional. corporations 


: are not required-to select lands within an - 
unpatented mining claim or millsite: Un-. -- 


patented mining -@aimg and millsites _ 
shall: be deemed to be selected, unless | 


they are excluded from the selection by — 

metes and bounds’ or other suitable des- 

_ eription and’ there is‘ ‘attached - to the — 
~  gelection application a copy: of the notice | 
of location and. any amendments thereto. ~ 


If the village’ or regional corporation . 


selection“. -omits: lands within’ an un- 
patented mining claim or millsite, this 
— will not be construed ‘as violating the re- 
. quirements ‘for compactness and. -conti- 


suity. if, during the selection period, the 
excepted mining claims or millsites: are 
declared invalid, or: under the State of 
Alaska mining laws. are determined to 
be abandoned, the selection will no longer. 


_ be considered:as compact. and. contiguous. 


The corporation shall be required to_ 
amend’ its” selection, upon notice from 
the authorized officer’ of the > Bureau’ of ~ 
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Land Matiagement, to include the lands — 
formerly included in the mining claim or 
millsite. If the corporation fails to.amend. 
its selection. to. include such. lands, . the 
. selection may be: rejected. ape 
..(£), Eligible village. corporations, ae 


file applications in excess: of. their total 


entitlement. To insure; that'a_ village 
acquires its selection .in the order of its. 


priorities,- it should identify its. choices 


numerically in’ the order it. wishes them 
- granted. Such selections must be filed not, 


later, than: Dee, 18, 1974, as to secs, .12(a) 
or 16(b) selections: and Dee. 18, se as 
to sec, 12(b) ‘selections, 


' (g) ‘Whenever - the ‘Secretary’ ets: - 
_ mines that a dispute exists between vil- 
_lages over land selection rights, he shall - 


accept, but not act on, selection applica- 


| - tions from any par ty.to the dispute until 
‘the dispute has been resolved.in accord- | 


ance with see. 12(e) of the act. 


(h). Village or regional corporations 
“may; but are not required to; select. lands: 
within pending: Native allotments.: If the. — 


village or regional corporation, selection 


omits ands within a- pending Native . 
allotment, this will not be construed: as - 


violating the requirements. for compact- 


| ness and. contiguity. If, during the selec- — 
_ tion period, the pending Native allotment. 


. ig finally rejected and closed, the. village 


or regional corporation. may amend. its 
- selection application to include all of the 
land for merly in the Native allotment ap- 


plication, but isnot required to do so to 
meet: the. ene Te: conpaswnes 
and contiguity... aoe 


i See. 4. 902 Who may appeal: 


“Any party! who claims. a. property. in- 
terest in land affected by. a determination 
from which an appeal.to the Alaska Na- - 
tive Claims Appeal Board is allowed, or. 


an agency of the: Federal Government, 


may appeal. as: provided in this subpart. . 
However, a. regional . corporation. shall | 
have the right of appeal in any cage in- 7 


-volying land selections. . 
Sec. 4.905 Summary dismissal. 


oA Aa appeal may, in the discretion of the 


2 Board, be dismissed for failure to file or 


OF THE: DEPARTMENT. 0 


8 TRMA a 


DENV 75-196, 


oF P THE: INTERIOR, : [84 LD. 


‘serve, u upon all persons required tobe 
served, a notice of appeal, statement of 
reasons. or of standing as. 5 required. by 


mage 


AMERICAN COAL COMPANY 


"Decided J aly yu 4, 1 a7 | 


Appeal by the American’ Coal Com- 
pany from a decision by Administra- 
tive Law Judge Robert W. Mesch, 
dated June 1%, 1976, in Docket No. 

in which J udge. 
Mesch : dismissed an Application for. 
Review of an imminent danger with- 

drawal order issued. by a ‘Mining , 
Enforcement and Safety, Administra- 
tion. inspector under the authority. of 


sec, 104 (a) of the Federal Coal Mine a | 


Health and Safety Act of 1969. 
‘Afr med. 


as Feder al Coal Mine Health ard 


- Safety Act of 1969: Applications. for . 
‘Review: ‘Investigations | 7 


In the circumstances of al given. case, an 
Administrative Law. J udge may properly 


rule that a hearing, by itself, is ‘sufficient 


to satisfy the requirement. of. see. 105 of 


the Act that the Secretary shall cause an 
; investigation to be made as. he deems 


appropriate. 


2. Federal Goal Mine ‘Health - aa 
Safety Act of 1969: acti Admis- 


| sibility of Evidence 


When an inspector-trainee observes « con-— 
ditions and practices in a. mine relevant 
to a notice or order issued. under the Act 
by an inspector, the former’s testimony 
in regard. thereto is not inadmissible:on 
the ground that he is not an authorized 


“representative of the Secretary. — 


| ‘Attorney, — : 


- = wation.. 
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Solicitor: and 


_ Esq,, : 


Acting Assistant — 

Frederick Moncrief, 
| for” ‘appellee: 
a Enforcement _ and. Safety. 


an OPINION BY “ADMINISTRA: - 


TIVE JUDGE BCH nT 
BERG 


i ‘INTERIOR BOARD OF MINE 


OPE fA (us ONS APPEALS 


OF actual ond’ Pr ocedural 
iB ackground 


“One van 


~ American Coal. Company’ S (Ameri- 


- ean) Deseret Mine in Huntington, 

~~ Utah, for the purpose of conduct-: 
_. ing a regular-inspection of the mine 
under the. authority of. the Federal 
-. Coal Mine Health and Safety Act 


of 1969 (Act)2 “Accompanying | the 


— inspector during his tour through 
_ the: mine was- “MESA inspector- 
- trainee Larry Ganser anda number se 
ae OF American mine officials. | 
~ ,. The group. traveled a beltway ap- | 
= pr ‘oximately 2. {700 “feet into an 
_ escape airway in the main north sec- - 
_ tion and then walked the remaining’ 
500 feet of that airway. In a number: 


of locations: along this route, such as 


affected a significant portion ofthe 
“Thompson:. observed => 
_ conditions of inadequate rock dust- 


section, — Mr. 


480 U.S.C. §§ 801-960 (1970). 


AMERICAN COAL COMPANY 

ie Ce | . July ae 1977 | a 

oe APPEARANCES: ‘Robert ‘BD. Moore, : 
- Esq., for appellant American. Coal 

Company; Robert J. Phares, _Esq., © 


Trial . 
. Mining : 
anal | 

"raised bin used for theories of 7 
. coal; the inspector. detected..coal. .~ 


| 16, 1975 Mining “‘En- | 
ae forcement. and Safety Administra- 
= tion (MESA) insp' e ctor Carl. . 
ea Thompson entered ap Pp ellant 


ing but, accord ne to ie liter hicat 


ing testimony, none of these in- 


stances of inadequate dusting taken. | 


by itself was serious enough to:rise. 


to the level o: “imminent danger: as 


that term is used 3 in sec. 104(a) of oe 


Fa ee 


sive accumulations: of:fine coal and. © 


float. coal dust ‘along: 800 feet. ofa. 
track entry in by the bin and along 
the tail section of. the: main ‘north ~ 
_ conveyor entry on the north or right 
side. The inspector deemed. the ac- 
cumulations in: this, area when. con-. 
ignition 


sidered with. possible... 
sources (found by the Administra- 
tive Law Judge and essentially ad-. 
mitted by. American to exist). to be- 


imminently dangerous. As.a result. ~ 


he issued a withdrawal order. pur: 


suant to. the authority. of sec.. 104:(a,) = 
of the Act affecting the entire. main, | 


north section,. ae 
American filed its epaiiieattens for . 


review ofthat order, on,.May.12,.. 
1975, and a hearing was held before 
the Administrative - Law. Judge. 
(Judge) in the case on Dee. 16and. 
17. In a decision dated June 17, 
_ 1976, the Judge upheld: the validity lige 


of ie order. Gade: review. 


On July 7, 1976, American filed x 
its notice of appeal from that deci= ~~ 
sion: American also moved for oral 


argument in this case, and the Board : : ; 
held or rad argument on Dec. 15, 1976. oe 


* Tasues on Appeal. 


1. Whether: an operator's em- 
'.. ployee’s testimony that he had rock. 


DECISIONS ‘OF THE. 


= 396. - | 


- austed; an area is “ancontradicted” 


where MESA witnesses. testified. 
_. that that 9 area was black: with Hoat . 
nie coal dust. : Taye | 
ce Whether indeed fees was any os 
‘testimony; uncontradicted or not, 
_ that'the entire crucial: area, a had. been 3 
adequately rock dusted. oe 
. +3. Whether an. For is s entitled - 
to“, favorable décision ‘as a matter | 
of law ona challenge to an me | 
nent. danger order issued because of 
~ an alleged accumulation of float coal : 
dust whens: the issuing MESA in: 
- spector testified to his helist thata” 
test would have disclosed that the 
incombustibility content of the dust — 
_ in the operative area was within ine 


standard set by 30 CFR 75.403. - 


4, Whether an operator’s right to 


an’ investigation, as ‘conferred ‘by 


_ sec. 105, is accommodated by: anad- — 
versary hearing before an Adminis- | 


trative Law J udge. 


5. Whether the testimony of an in- . 


A spector-trainee must be excluded 
from consideration i In a hearing wn- 


der the’ Act by reason of its result- 
ing:from an unconstitutional search 
and: | seizure because the trainee was 
not an “authorized representative of. 
aes ae any other — 


the Secretary,” 
i. reason, a | 
le | Discussion 


“The J ee ‘recognized thee, ‘the 

- coal issue in the case. before - 
him was American’ S contention. that’ 
the inspector was. mistaken about 
the very existence of the alleged. acy. 
_ eumulations (Dec... 10). 
“es oe that: the following record..evi- 


American 


DEPARTMENT a ‘THE INTERIOR | 


Mapios militated against a ‘finding. 7 
that the inspector Peau! have been: — 


correct: about’ the existence. of any. _ 


ae imminent danger: my 
“a. The: inspector’ testified that ave Ds 
existence.of an excessive accumu-. 
lation ef float: coal dust in 2 relas: 
tively small-area of the section was) 
the crucial fact which led him ‘to — 
find an imminent danger through- a 
“out the section (Tr. 71). nae 


'b. The inspector ‘opined ‘that if | 


2 that same area had been recently | 


rock dusted then. the excessive ac~ 


cumulation could. not exist (Tr. 75— 


6). 


Gs American’ S “fire —— testified ; 


that he had rock. dusted the impor- _ 


tant area shortly before the inspec- ~ 


tor’s arrival (and MESA did not . - 


directly : dispute that. beatimeny 
(Tr. 270-272). 

The: J udge soiaidered this ar on- 
ment and concluded that the abate. : 


listed factors ‘did not imescapably | 


lead to the conclusion which Amer- 


idan urged (Dec. 12-16). Beforethe : 


Board. American has characterized 
this same issue as the J udge’s error ° 
in ignoring ‘that: portion of inspec- 


tor ‘Thompson’s testimony in’ which 


he said. that the crucial factor i in his 


a determination. of imminent: danger | 
was the excessive accumulation. of 
Pos Tes i‘ 7 ; : tee — coal dust 3 in a. relatively small “por- eg 2 
ee year of. the entire area affected ‘by 
the: withdrawal order ; 
above). ‘Since the J hudge’ s decision.” 
makes: clear: that: he did not ignore 
that” testimony «(Dec. 12), it is. 
equally. :clear:that American is sim-' 
ply reasserting before. the Board 
essentially the. same . argument at: 


(Par. Vy | 


184 LD. : 
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ops mide: Batore. the’ J udge: Spine -o 

a incredulity that. given the. circum, 


stances an imminent. ‘danger could 
: possibly be deemed to have existed. | 


witness did or pr obably could. testify 


directly that the safety director did 


not. carry out such a. dusting opera- 


tion, the testimony from the inspec-. 
tor. and. the: inspector-trainee that. 
~ the area, in question was “black” 
with. coal dust is indirect. contradic- 7 
tion of the fire boss’ testimony, | in-a 

i legal sense at least, such as would. 
raise a fact. question resolvable only. = 

- by the Judge. One way of resolving - 
this’ question. 1s through credibility : 
_. findings. The J udge clearly, felt that. - 
MES .A’s. witnesses were the more. 
--eredible based upon Iris personal ob- 
servations: of all: the witnesses and : 


other factors (Dec. 14-15). | 
Arguably, the Board snd affirm 


; ‘the Judge’s decision.on the basis of - 
his credibility findings, as. discussed 
above. However, the more persua- . 

sive answer to American’ s argument 


4s that whether the fire boss’ testi- 
mony was. contradicted or not, he 


simply, did not testify that he had. 
rock dusted all of the subject areas.. 
The following is an excerpt from: 
the third of three paragraphs. used. 
ie by: the Judge to support: his conclu-. 
sion: that the “testimony of the fire. 
boss does not sup Eon the spines ; 


a position” (Dec. 12): 2 


‘another: man. had rock’ dusted down. the: 


245-9385—T7——-4 


~ ject of the withdraw al order, i.€., i 
south side of the cross belt. -The testimony S 
does not show, as: asserted by the: appli- . 


3 The fire. boss | testified that: He ang ; of - ‘the 


“cross pelt ea for" ‘about’ 900 “feet be- 


fore the™ MBSA: ‘inspector’ arrived’ (Tr! 
273): that they. rock dusted “mostly down 


. the-south”. or left side of the belt (Tro. 
bees that they had shovels and were. 
The first problem with Ameri-. 


ean’ 's argument on this score is that 
-_it.assumes the validity of its prem- 

ise. that the . fire boss’ . testimony. | 
was “uncontr adicted. a ‘Although no 


thr owing the. rock dust under the belt and. 


| on the other side as far as they could (Tr. 


272): ; and that “mostly’’ the south ‘side 


of the: belt “looked pretty fair” after they : : 


had, rock. dusted (‘Er. 277)., The safety : 
director for the. applicant testified that 


“it is real difficult to. get. on the, other 


side,” 4.¢:, the north side of the belt and — 


- that’ they normally’ rock dust the area 
W. ith: a. tractor: that ‘will: blow rock ‘dust 
on: both sides. (Tr. 323, 824.) The with- 
drawal order does not mention excessive — 
accumulations, of float coal dust along ~ 
the. south side of the belt. It describes . 
only the’ north or right side of the belt — 


and. cross-cuts. The MESA. inspector. and 


trainee were not concerned. with: the south a 
or left side of the belt. (Tr. 23, -26,. 221, van 


224, 229, 252, 256.) They did testify; how- ' 


ever, with respect. to. accumulations. of . 
float coal dust along the’ north side of ne =. 
belt and in the cr osscuts.. 


| (Dec. 13-14). 


| The J udge went 0 on to conclude: 


In summary, the testimony. ‘of the. fire. 


hoes: shows only that some rock dusting . 


was done in an area: that was not: the sub-. . 
the ; 


cant, that rock dusting’ was done in any . 
of the areas described in the withdrawal 
order other than possibly to a@.limited and. 
questionable extent on the north or left. 


: [should read “right”] side of a Portion of 
the ‘cross belt entry. 


(Dee. 14)" 


We have aed the record, ad 
it supports the Judge in this finding: 
American offers only the following. 

argument directed: to this portion. | 
decision: “Paragraph 3. 
[quoted sore) 1S. also. of little help. 
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in hght ae the total Yeatitiony’ or 
[the tne. boss].” It is abundantly © 
clear from the decision that the. 
~ Judge did not ignore, as American © 
asserts, that portion of inspector 
| Thompson’ S testimony where he in- 


- dicated that it was a relatively small 


part. of the entire area covered by 
_ the order where the accuniulations 
were such that he was prompted to . 
_issue the order for the entire area — 
12). However, even if the. 


: (Dec.. 
_Judge-did ignore that. testimony, it 


cannot be disputed that the opera- - 
tive’ areas’ were among “the areas — 
~ described ‘in the withdr awal order.” ” 


-. (See. quote from. Dee. 14, supra.) 
- Since the Judge found that rock- 


- dusting, if done: in any of the order. 
areas at all, was done in only : a very 
7 smal] portion thereof and then only | 
to a limited and. ‘questionable @X-. 
it follows. that practically. 


tent, 
speaking none of the crucial areas 
~ were rock dusted. As noted, there is 


substantial evidence to support: the — 
Judge’s position i in this regard ; ace" 
argument - 


cordingly, 


_ American’s’ 
fails." a. ee Ce 


f yore S. ‘Second major. argu- 
“ment concerns the inspector’s testi- 


mony that “if he had ‘taken a test 


sample of the dust, in the operative 
area, he believed that. the test would ° 
the area was’ within the: require- 
content within the standards set by — 
80 CFR 75.408, the incombustibil- 


hae disclosed an incombustibility 


ity regulation. Auaercas proposes 


essentially that if the dust inthe 
‘mcombustible” by the 


area were $ 


standards of the regulation, then 
| American i 18 entitled to a Judgment. 


OF THE: DEPARTMENT 


OF THE INTERIOR | 


as a matter of a ina si proceeding: 2 


to review an imminent danger with- 


drawal order, issued because of “ex- 


cessive coal dust.” The Judge had - 


~ reasoned that the inspector’ Ss opin- 
ion testimony was not necessarily of _ 
any consequence, ‘to the determina-. 


tion of imminent danger and he ul- 


timately ruled against American on Bs 


this issue (Dec. 5-7). . 
The ‘short answer to! acne 5. 


argument is, as” suggested’ by the - | 
Judge (Dec. 6), that it has long 


been settled thatthe pr esence orab-— 


sence of the violation of a manda- Pe. 
tory safety standard’ is inconse- ae 
| -quential i in the determination of the © 


existence of an imminent danger. | 


To say that the inspector’s testi- 
mony may ‘help American’ S: position 
that no ‘imminent danger existed Is 


one matter, but to say that that tes- 


~ timony entitled American’ to a. 


judgment asa matter of law is quite 


another. See Freeman Coal Mining 
Corporation, 2 IBMA 197, 80 1.D. 
610, 1978 1814. OSHD ae 16, 567 | 


(1978). 
~The’ more. persuasive answer to 
American’s ‘argument,. ‘however, is: 


that once again American:has pre-- 
mised its argument. on a factor that. 
simply was not shown, American — 


states that. the inspector testified 


about his opinion that the incom- 


bustibility content of .the ‘dust: in 


ments of 30.CFR 75.403 (American : 


Br., pp. 20-22). The fact.is that the 
| inspector testified that “the rock 


dust underneath mixed in-with the 


float dust would probably have been" 
well within the incombustible re-. 


quirement content” (Thompson: 


[84 I. D.: : ta oe: 


ee 


"Deposition; .p. 44): 


mixed with one another. 
more. than: sufficient, evidence i in. the 


record from inspector Thompson 
— (Dep. pp. 42 and 93), a MESA. ~ 
expert witness and other sources, to 
the effect that the amount of rock 


' dust.in.an area is. inconsequential 
to the existence of an Imminent 


danger caused by excessive. coal: 
dust’ if there is even a very thin. 
-of float coal on. top. of: 


2 layer: 
the rock dust.The record. fully 
supports the Judge’s view on. the 


effect of the inspector’s testimony, 
and the Judge, we feel; was totally — 
justified 1 in ruling as he did on this | 


issue; Wwe will therefore affirm that 
ruling, Pane: 

aa 7 

~ American.has raised two- other 

arguments on appeal, both dealing 


with ‘asserted’ procedural rights 
rather than substantive ‘issues. The 


first. of these « concerns the right, as 


seen. by American, to have the Sec- 


retary of the Interior cause an. in- 


vestigation ‘into. the circumstances 
| sur rounding the i issuance of the sub- 


.°. ject order. The Judge ruled that the 

| opportunity, for hearing» afforded. 
American here. was enough with 
nothing more to satisfy the “re- 
quirement” under sec. 105 of the Act | 
_ that the Secretary conduct ¢ an in-. 
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(Italics ‘sup- 
plied.) The. Judge recognized the 
clear. implication of this language | 
_. (Dee. 6) as did MESA (MESA 
_.. Posthearing Br., p. 7), and that im-. 
plication is that in fact the float 
~ dust.and. the rock dust. were. not : 
There is 


. cauidon ere ee a  nequest by a 


the operator-(Dec. 4-5). sk: & 
Sec. 105(a)-:of the. Act read sin 


-part;as follows: 


Upon receipt of: such sipplication. ite 


review], the Secretary ‘shall cause'such _ 
investigation to be ‘made. ag he deems ap-' ei 
propriate. ‘Such investigation shall : pro-: 
vide, an opportunity: for a publie hearing, 


at: the’ “request. of tlie. operator OR EQ 


enable the: ‘operator * *.* to present a 


formation: relating. to: me issuance * *» 
of such ; order. ROMS, ta. iy 


Since. the first: sentence ot the ae 


sage quoted’ contains ‘the word’ 
“shall? relating to the Secretary’s 
duties viz. causing an. investigation, 


American reasons, the plain mean-. 
ing of the statute is that- the Secre-~ 


tary was required to causé’ an in-- 


‘vestigation and that a hearing by. 


itself is not enough to satisfy the re- 
quirements of the statute. To bol- 
ster this latter point on the plain 
meaning of the section’s language, 
Amrican cites 2 Am. Jur. 2d, Ad-' 


ministrative Law sec. 257, in which 


a distinction is drawn between an 
“investigation” and a “hearing,” the 
latter being: quasi- -judicial and ad- — 
versarial in‘ nature, -while the 
former is nonadversarial, onesided 


and less formal (American Br., pp. 


94-95). As evidence of the prejudice 


it suffered from the™ Secretary’ Ss 
failure to cause an investigation, . 
American: sets ‘out the following — 
statement (although it makeg no. | 
record: citation to support it) : “An 


independent. investigation” in this 
case, no matter how cursory, would 
have disclosed the fact that. rock 
dusting. had occurred in the areas 
that the Government now contends — 


i oe or THE 


contained « excessive beats of coal . 


dust”. (American Br., p. 25).* 
There are. several faulty aspecté 


of: American’s: argument. on. this 
. issue. The first involves the asserted . 

plain meaning of the statute. In de- 
termining the: plain. meaning, it is. 
: better to concentrate on the swords” 
“as' he’ ‘deems appropriate” in the 
7 first” ‘quoted ” sentence of’ sec. “105 

rather than the word “shall.” ‘The 
- plain meaning. of: the: language. as. 
applied: to this case is that the Sec-: 


retary. may cause no investigation 


tobe conducted if he deems that ap-. 
_ propr late, except that: he must con- | 


duct a public hearing on: the 
application ¢ but only. ee the opera ator 


so requests. ? 
. As far as the: distinction Reineen 
an investigation and a heari ing goes, 


owe quite’ agree. that: there -is oue in 


. the penerall sense. However, the Am. 
Jur: 2d. language appears to go to” 
— the. general situation where one or 


the other is guaranteed by a, statute, 


are mentioned in the same section in 


_a-manner which essentially defines 
2s the word “Gnvestigation” | for. pur- : 


poses of that section as possibly in- 
| cluding. a “hearing,” 
how those. terms are generally un- 
derstood: i in the law ee the un- 
usual administrative: scheme set out 


A in this. section. We will go beyond 
‘saying: that a hearing is mer ely in- 


eluded in.a sec. 105 investigation; a 


a hearing,; especially. considering. the 
plain meaning of the language: as 
discussed. above, may, inthe proper 


circumstances, fulfill the. “require- 
ment” of aly. investigation . 
nothing more. > (Wee further note that 


DEPARTMENT OF. THE INTERIOR 


regardless. of © 


with. 


84 LD. 


“ie cited Am. Ju ur. 2d. beehea implies : 
__ that-a party’ s rights are better pro- 


tected: by a hearing than an inves-_ 


tigation: and that an investigation a 
stands lower in the hierarchy ofad- 
ministrative: law ‘proceedings than. oe 
does‘a hearing i ii‘terms of assuring. °. 
the'accutacy aiid impartiality ofthe = 
particular. proceeding’s findings.) 


The final problem with ‘Ameri- 


.can’s argument ‘is the prejudice as- 
: serted. to result tovit by the Secre- — 
tary’s failure: to conduct an inves- 


tigation; The sentence from Ameri-— 


-can’s brief ‘quoted above seems to © 


contemplate an  on-the-scene ‘ob- 


servation by.a deputy of the Secre- 


tary to. determine that “rock dust- 


ing had occurred” in the operative ~ 
areas, presumably before the Inspec- 


tor. ‘arrived. This position. is a 
curlous one, because, whatever the 


nature. of the Secretary’s obligation : > 


under the Act to cause an investig ga- 
tion 11. this situation, it: is clear that | 


he has no obligation until he re- . 
not the situation as here where both | 


ceives the application for review. 


Here, American did not file its ap- 
plication. until. May. 12, or 26-days 


after the: issuance of the order. on : 
Apr..16. Moreover. (although it is 


not. clear from: the record when or | 
if the order was totally abated), in- 


spector ‘Thompson issued an order 
of partial abatement on Apr. 20 , 0, 22 
days before American’s “request” - 
for “an | investigation. _ “That - 
partial | abatement order — noted 
that 250 tons of rock dust had been 


applied: in the main north section. — 


and: that. certain accumulations had 


been cleaned up and removed. The 


order went.on to allow the resump- 
tion, of normal mining operations — 


es ger: as ey ‘of. additional. 
atte rock, dust to. one. still inadequately . 
dusted. area.. How an investigation, — 
-. accomplished... by: on-the-scene ,.ob- | 


- ‘seryation, at a time.no earlier than - 


7 | May, 12, “would have disclosed that. 


Caaf wad 


yea ‘the inspector’ S. aan on. or 16: 1s: 
a difficult to. grasp, and. American, has - 


given us:no more to 20. on: than this 

: assertion. Tf American had in: mind 
an investigation team which took 

| ‘statements from miners, the i inspec- 
— tor and others, rather than on-the- 
“'seene — obeeribon we | see ~ no 
| distinction Between that ty] pe of in- 
vestigation ‘and a hearing , except 


that: in-the latter: procéading:. be-. 


cause witnesses are : under” oath, — 

-- eross-examination is: allowed;..and 

_ other due process guarantees ‘are i 

_- effect, the results are likely to ‘be. 
| fairer and.more accurate. ei 

[1] In view of the foregoing, we 


reject American’s argument and we 
will affirm the Judge’s ruling that a. . 


sec. 105 hearing, by itself, is suffici- 

_ent in the circumstances of this case 
to fulfill the requirement. that the 
7 : Secretary cause. an investigation As 

he. deems appropriate as provided 
“In Sec. 106... 


os, ‘The last of Acmé>ioani’ Ss argu- 


i ments. 1s that. the: a) udge’ s decision 


: must. be reversed. because, his con- 


sideration of the case was tainted . 
‘by. his. erroneous | admission » of 


| inspector-trainee . Ganser’: S| testi- 
ae mony, which should, have been. ex- 
i cluded © ‘because “ite . constituted . 
ee) evidence collected in violation. of 
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“Fourth 


ae, : 


“yee art 
2 di . 


A pieiichinetit > 


“ arridtigan’s S. 


rights. against: unreasonable séarches ae 
‘and seizures, The Judge treated this 


“issue thoroughly i ae his decision, his 
“conclusion. thereon. being. that, the — 
‘Fourth’ Amendment does _ not. de- s 
the ‘jispéctor-tie ainee “Checaluss ‘he 
“was'not an “aiithorized. répreseiita- fe 
‘tive of the: sacs rieae for the: oe a 
lowing reasons: | 


a. The. search: was not unTeason- 1 oe 
able. because | ‘the: Act: requires: ahi Cae 


_ spectors to be trained. and American — 
could. expect. that. an. -inspector- 
trainee would accompany an:Inspec- 
‘sonableness of finding ‘that oa - 
can. had such an. expectation i 1s but- 
tressed by American’s failure to pro- | 
test the'trainee’s presence. _ 

“bi The J udge was not: convinced 
that'‘American did not’ consent to 
the search: by: the inspector-trainee. 

ee The exclusionary rule normally 
al opis only ‘in criminal actions, and : 
American cited no. authority for the 
_ proposition that, the rule. should be 
applied in a civil setting. 


- d. This evidence, baing’ of a cor-— 


robor ative. nature, does not eonsti-: 


tute illegal evidence obtained. asthe 
“result. of an. unlawful search, since 
the Judge | ‘saw no difference be- 


tween it “aard. any other corroborat- - 
ing evidence obtained,:for instance, 


“through: the use of photographic eae 


upon (Dec.’ 9-10).° ae 
. The Judge considered. Arierica 3 


| “authority; ¥. oughiogheny and ‘Ohio : 


Coal. Company. v. Morton, 364. FF. 
Supp. 45 (S.D. Ohio, 1978), and re- — 
‘jected it as npeuaey, m light of _ 


ee ~ found 
_ “search” to be reasonable. Moreover, © 
| it. appears. tothe Board that Ameri- 
ean could not reasonably have an 


; 4020 DECISIONS OF .THE. 


: ‘those eee "American ea 
a ae oughiogheny for the assertion that | 


the three- -judge | court” in that case 


: ruled that section 103 of the Act al- | 
lows: warrantless searches only, by 
~~ authorized representatives . of the 
-_ Secretary, not, by 3 inference, by i in- 


spector- trainees. In x, ‘oughiogheny, 


the Court actually. relied on sec. 103 


as evidence of a Congressional. dec- 


- laration that each inspection by an 


even: presence, it: certainly would have r 


; protested that presence. | 


authorized — _ representative, 


7. without a: warrant, is a per se rea- 
sonable search; ‘thus no judicial 3 in- 
- - quiry into: ‘its reusonablensss: is re- - 
_ quired. The Court’ rejected the op- 

 erator’s objections to warrantless 
other 
| grounds as well, ‘including the nar- | 
rowed expectation of privacy in an” 
| industry, such as coal mining, which 


searches. In ‘that. case on. 


: has, been long and rigidly. regulated 
By: , the government’ and which has 


shown itself to. be‘a, dangerous one | 
_ > from the. ce apa of workers’ loss 65 


: of life and limb. | 
On: ‘both - of: oe Nadintse 


the inspector- -trainee was reasonable é 
is of telling significance, Even if. 
5 oughiogheny teaches that sec. 108 

exempts only the inspections of au- 


_ thorized. representatives from judi- 


= ela dInquiry: into: their. reasonable- 
, ness, nevertheless the J udge here has. 


_inspector-trainee . Ganser’s.- 29° 3 | 
Te cONCUR: 


DEPARTMENT. | 


the : 
J udge’s finding that the “search” by 


OF: THE ee ; 


exclude the presence ‘ef the inspec- 
‘tor-trainee | | 
‘Thompson’ sg assistant, a reasonable 
tool in’ his” investigative mission, 
Also persuasive. on this score is. the 
Judge's. statement that’ he-was un-. 
: convinced that consent was’ not ~~ 
given for Mr. Ganser’s “search.” If, 
after all, American felt, reneonabiy = | 
or not, it had a zone of privacy that 


“even. aS inspector - 


would be violated by Mr. Ganser’s 


In its brief, American. takes no 


issue with any of the J udge’s rea- 
. sons for rejecting this argument be- 
. fore him. In light of Y oughiogheny, 
itis clear that the Judge’s reasoning _ 
“is not inconsistent with the law on 
“this-issue and is sufficient for rejec- 
tion of American’s argument and 
: affirmance of the J udge’ 8 coeion on 
this pom | ox 


“onDER 
"WHEREFORE, sae to the 


_authority delegated to the Board by ~ 
the ‘Secretary. of the Interior (43 
CFR 4.1(4)), IT IS HEREBY — 
‘ORDERED, that the decision of the 
| Administrative . Law J udge ap- Pe 
pealed from in the above- -captioned Sing 


case IS AFFIRMED. | 


‘Howarp a. ScHEntennerc, i tr, 


| Administrative J ud. ee - 


Dav: Doak | 


Chie ge Adnipasinatios J ules 


as a 


‘. - AssIsTANCE, 3 i ee 
% Fise: AND > Winprare Service 7 


U.S.CF | 
- cited as the Act): This question in- 
Pa “volves | an interpretation | of federal ; 


£08). 


‘THE APPLICABILITY. OF. THE CON CEPT . 


403 | 


oF MITIGATION TO 


CRITICAL HABITAT © 
aay Uy fate: 


s ‘APPLICABILITY “OF ‘THE. 
CONCEPT OF Lame ‘TO. 


CRITICAL HABITAT 


- Endangered , Species | Act - of. 1973: oe 


‘grams administered. by. him. and utilize . 
such programs in furtherance of the pur- 


. Section w Critical Habitat: ‘Mitiga- 
tio 


the adoption of: project. ‘modifications 


which ameliorate and. reduce, but do not. - 


eliminate, the: adverse Ampactsy of the 
- threatened species listed pursuant to sec. 


1583. of this title and by taking such 
_ July Ub, ore | 
.. authorized, funded, or. carried: out by - 
them do, not jeopardize. the continued :— 
existence of. such endangered. species aud 

threatened species or ‘result in the de- 
~-struetion of modification. of habitat of. — 
'.. stich species: whichis determined by the 
Secretary, after consultation as | ‘appro- 


project mpom« critical habitat. 


“ ME-36895.— 


ae aa OF THE i antes 
OPINION BY ‘ACTING A88O- 


OL ATE SOLI CL TOR. Wee. 


- ‘ one: Keira M. Ca 


~ AssOcraTE Director, FRperat : 


sat 


| : FROM: Menne ‘Associate Souter : 


TOR, Fisi AND Wain 


6 SUBJ ECT: ‘Tan. dost came ae 


“THE: CONCEPT OF | ‘Mrricazion , TO ce 
a ifications. can conceivably - take place 


os “within « cr itical habitat without. con- 
- flicting. with. sec. 7. A. consistent 
reading of the section. is that habitat | 


. Orrrrcan Haprrar 


hig: au o mada responds. to. 


"your request for a legal analysis of 


agency y responsibilities under sec. LT _ 


of the Act. oe. U. S. C. 3! 1536. 6. Supp- 
vz. ((1975)): : 


“The: iSeerciaee: shall review other pro- 


“poses of. this chapter. All other. federal 


OA Soe be a departments aud agencies shall; in con- 
“gure against: critical habitat: modification . gultation with and with the assistance of 


or destruction can not be satisfied with ‘me Secretary, utilize their authorities in 


furtherance of the purposes of this chap- _ 
ter by carrying out programs for the con- 


ser vation ~ of endangered — species and 


‘action. necessary to: insure: that - actions 


‘priate with the: affected (States, to be rs 


| ee applicability, of the concept of. : 


“mitigation” to federal “agency. ac- 
tivities: which. are. anticipated _ to 
modify. or. "destroy the. critical hhab- 


ey Species ‘Act. of 1973, (16 : 
_8§ 1531-1543, hereinafter « 
on Jan. 26, 1977, 42 FR 4868.) Ma- 


ae critical. 


~ Sec. 7, read literally, prohibits all _ 
Ea modifications - of critical, habitat. . 

‘Such rigid reading of see: 7 is not 
employed by the Fish and Wildlife — 
~ Service. The Service has consistent- 
ly maintained that, numerous activi- 
* ties and. their resultant habitat. mod-- 


modifications per.se are not prohib- 


~ ited, ‘but. only. those modifications 
which: appreciably . diminish .the © 
value of the critical. habitat. for. a 
_. listed species. - 


(See generally the 


proposed definition of “destruction _ 
or adverse modification” published : 


nipulation of habitat. to. the clear : 


. i wan . 


| benefit of a listed species is permis 


i os sible. 


“Phis | Sere : 


wEsee 


Ph “propriety. of mitigation as Tt. relates 
—. to. federal . programs Or. ‘activities 


| the. application. of. this. concept in 
‘some detail oe. fe 


| ‘therefore, 
: ne not. concern the i imp acts of com- 
patible modifications of critical | 

~ habitat. ‘Rather,’ “It: ‘addresses ‘the. 5 


‘DinCiSIONS OF | THE DEPARTMENT’ 


“major 
agencies, sec. (by stated: 


; Tt is further declared to. be thé policy’ EOL ae 
~ Congress: that the: Secretary: of-the: In-— 

terior, the Secretary of Agriculture, and ; 

that: adversely. modify. or. destroy : the. Secretary of Defense, together with 


S the heads’ of bureaus, agericies, and 'serv-| 
_ eritical. habitat. Because: of persis: ., | 


stent demand for the acceptability of 
) nmiitigation’ by other federal cagen- 
is cles, this memoranduin will revlew. 


| contest: of mitigation constitiites: nee 


" lows: 


“mitigate” and “anitigation” as  fol- : 


or THE: INTERIOR § st ‘ELD 


“Of the 1966. Mati neeeds ‘Species | 


_ Act. 80.Stat..926 (1966)..In setting 


forth the general obligations of ‘the od 
managing aad 


federal and 


‘Pees: within: their: departments, shall :seek 
“to protect spécies of native fish and-wild- _ 

‘life; including'migratory birds, that-are .— ° 
‘threatened’ with’ extinction; and, insofar 2,7 
“as is practicable and.consistent with: the 
primary purposes of ‘such bureaus, agen- 
- ies, and services, ‘shall pr eserve the habi- 
‘The: definition: of the tr aditional *. tats of stich’ threatened ‘species: on- lands . 
under their jurisdiction. (Italics. added.) — 


“logical starting point for discussion. - 
-Webster’s New. International. Dic-. 
: tionary, Second. Edition, . defines 


“This: ‘provision | contained ‘three , 


: important limitations. First, it was | : 


limited 3 im applicability. to the De-. 
partments of Agriculture, ‘Interior 


| mitigate—(1) ae render ‘or pacone: mild ae 


or milder; to: modify, (2) to moderate, 
> or make or become less severe, ‘violent, — 
'. fierce, eruel, intense, harsh, rigorous, Z 


painful, ete. ; to. soften, appease,: ‘melio- 
‘rate diminish, lessen, temper ; } 


| carmen (a). abatement or r dimi- 
 nution ‘of. anything painful, harsh, se- 
“vere, afflictive or calamitous;  allevia-* partments. ‘Third, the obligation to 
_. protect: habitat, ae it arose at all,. 
.. extended only to lands under the | 
“jurisdiction” of the three. depart-_ 
-ments. Thus, it was inapplicable. to 

_ activities authorized, funded orcar- 
ried out by one of the three federal ie 
departments o on. ‘state, ‘or privately a 
owned lands... on ae 
The ceaditional détinition of mi oS 
“gation would thus have been com-_ = 
_ patible with the. habitat concepts set 
forth. under sec. (by) of the 1966 
“Endangered ‘Species: Act. The re- 


“duction of a ‘Project’s adverse im a 


tion ; moderation ; “palliation ; 


In the present context, therefote. 


thei issue becomes whether a federal 


ag ency’ Ss responsibility” to insure 
ag 2inst critical habitat modification 


or destruction can be satisfied with 
_ the ‘adoption of project. modifica- | 
| tions which ameliorate. and. reduice, . 
“but. do not eliminate, the adverse im- 
pacts: of ‘the ps SP. critical 


habitat. 


a = "Rederal agency. responsibility to: 
| psare. critical habitat ‘can’. be 


a traced back to ene in sec. 1 (b) 


and Defense. and. did not. extend t S 


other - federal. agencies, ‘Second, 
was permissive. in nature and. wre- 


plete. with qualifiers, The obligation : 
to protect the habitat of a: listed 
species arose -only.if it was practic- 


able and subordinate to the primary 


functions of the three federal de- 
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og uly. L4, 1977. 


pacts’ ‘apon an dndgingéted’ species? 


habitat’ would have satisfied the: ob- 
»~ ligations imposed. upon the three. 


federal departments, as long as ‘the 


7 modifications were, “practicable’ and 

3 appropriate, Sec. I(b) ‘did ‘not’ re- 
fee quire the elimination of all such 3 im- 
“pacts. Tf the particular’ departinent 


es «aoa show. that the: elimination: of | Deel’ 20; 197 1B). 


: ally or “technologically “inlpvaadl- 
: cable, | or contrary ‘to departmental 
“ programs, Sec. 1(b) ‘ceased to apply?’ 

“From this’ impotent’ beginning: in © 
the 1966 “Abt, the‘habitat ‘responsi~’ 
bilities of federal departments andi 
agencies were expanded: significant 


ly ‘under sec::7 ‘of the 1973 Act. Sec. 


= the House sponsor of the Act,. nae 
ee resentative: J ohn Dingell stated: 


Re ‘The. ‘purposes, of. the. bill include ie 
ae the conservation of the species and. of the 

oe ecosystems: upon. which they depend, ‘and- 

_ every agency of Government i is committed . 


to see that those purposes are carried out. : 


=" Tb. is a “pity” that | we must wait until a 


species is faced’ with extermination. ‘be: _ 


fore wwe ‘begin: to do. those things that. we. & 
should haye done much earlier, but at 
least when’ aud if that unfortunate stage : 
is ‘reachéd ‘the agencies of Government 
ean no longer plead: ‘that they: can do noth:. — ; 
ing about. At. They" can, and oiey must. ee 
‘ The law is clear. | 


419 Cong: Ree. Hd 1887 T (daily at | 


Thus, the traditional: concepts. of ' 
mitigation, which. ‘would have been. 


acceptable. under. the. 1966. Act; are, 
no longer:apropes.. 3 


This. conclusion was implicitly on ; 


dorsed i in the case: of Hilt v. TV A, 


549 F.2d 1064"(6th Cir. 1977). Tn 
enjoiniiig TVA ‘from modifying or’) 


| destroying the critical habitat of the 
Ps: unqualified - directive to. protect: : 


. the integrity of critical habitat: rep-: 
_ resenits'a-clear and definitive depar-. . 
ture from. the. 1966 Act’s approach. 

- to habitat. protection. Sec. T un- | 
-- equivocally states that. all. federal 
agencies and. departments shall. MN 
” sure. that. activities... authorized, 
- funded:-or carried. out. by | them. do_ 
not. result-in the destruction or, ad- 
verse modification. of. critical, habi- 
. tat. Anything short: of such a guar. 

7 antee. ‘of .total - protection. fails: to. 
| satisfy. an agency’s responsibilities: 
_ under sec.. 7..In. discussing the: im-. 


pact of see. 7 during floor. debate, cord; Mational: Wildlije Federation — 


w. Goenany 529 F. 2d 3 359 9 (Sth Cir. 
“Gore of the Giapee for anggest- a. 


snail'dar ter, the Sixth Circuit Court 


of: Appeals concluded that:upon a 


finding of adverse modification or 


7 destruction, an: offending project 

~ could , only, be salvaged in one of — 
three ways. Either Congress could 

expressly exempt it from section 7 
or the Secretary of Interior could 
‘delist the affected species or redefine 
its critical habitat. The adoption of 


mitigative measures:.was conspicu- 


ously: absent, from this list of alter- 

natives. This was despite the fact: 
that the Cotirt acknowledged TV .A’s’. 
“ mitigative efforts to establish a sec-.. 


ond population. of snail. darters. Ac- 


ing that: mitigation i is acceptable un- 


- der sec. 7 may have come from agen- 


cy familiarity with the role of that 7 


j “concept under. the Fish, and. Wild- 


406 “DECISIONS OF. THE 


life Gceniaxtion Act. (16 US: cme 


§§ 661-666 (c). Sec. 662 of that Act. 
is quite specific in grafting the con- 
cept of mitigation into water re- 
source development . pr ojects. In : 


_ discussing the function of the wild- 


life studies authorized under the 


| - section 662(b). states : 


a * Recommendations of the Secre- 


_ tary. of the Interior shall be as’ specific 
agis practicable with respect to features 


: recommended for wildlife. conservation 


and development, lands ‘to: be utilized or- 
acquired for such purposes, ‘the results. | 


"expected, and shall describe the damage 


- to wildlife attributable. to the project 
and. the MeASUreSs proposed for eda bed . 
or compensating for these La Souk 


(Italies. added, }) 


- Sec. 662.(c) expr essly. authorizes. 


- : ihe responsible federal agencies to. . : 
7 applies with equal force to a federal ; 


agency’s ‘responsibility: to-insure __ 
that its actions will not: jeopardize « . 
the éontinued existence of a listed’ - 


modify their projects in order to in- 


corporate the recommendatious for’ 
- wildlife conservation. Fur thermore, 
section 663. specifically authorizes — 


. the acquisition. of lands to compen-~ | 
pact of a project which would still 


| jeopardize’ ‘the continued existence 


sate for a Pproject’s destruction of 
: wildlife habitat. 


See. 4(f) of the Dopartinent of - 

49 U. S.C. 
contains “yet 
~ another example. of. congressional 
use of thie: concept. of’ mitigation. a 


“ar ansportation.. Act, 
§1653(f) (1970), - 


Sec. 4(f£) prohibits the construction 
_of roadsthrough parks and refuges 


~ unless, among other things, a ‘proj 
ect et includes all possible plan-- 
- ning to minimize harm to such bark. _ 


DEPARTME NT OF THE 


: INTERIOR [84 LD. 


oStveatioual area, 
waterfowl refuge or historic site.re-__ 


‘sulting from such use.” a : 


added.) 
The Caaia Ae ands set 4 


(ft). of the. Department. of Trans-- | 


portation clearly indicate that. 


Congress is quite. capable of: ORs, eg 


pressly authorizing project. mitiga-. Ss 


- tion when it: wants to. The present, "ee 
language. in. sec. 


propriate for federal: activities 


impacting on critical habitat. 


. While this : “memorandum has. 


been limited. to the i issue of mitiga- 7: 


tion and critical habitat, its holding 


species. Mitigating the adverse im- 


of a listed species, can not be viewed | 
as” ate, ‘agency pelos 7 
with sec, 7." = x 


- Please enka Mr. : Donald: Jl < 


; Barry: in ‘this office (ext. 2172) if a 
y ou hive any. further questions 0 on “ is 
this matter. vik : , os 


; ed, ).: spe D wa : - ae 
- Adting. Associate Solicitor. a 
F ish and t Waanle | 


wildlife and 


7 of the En-. 
dangered. Species Act contains none. - 
of these provisions or, authoriza-— 
tions. The logical conclusion is that” _ 
‘Congress: considered the traditional — 
concept: of mitigation to. be inap- 


:* Contr acts: 
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- APPEAL OF COMMONWEALTH 
_ ELECTRIC COMPANY | 


sy TBCA-1048-11-74 


"Decided J uly 1 b, © 7 


Contract No. 1403-32174, “Construc- 


tion of Hanford-Ostrander. 500: KV 
Line No. 1, Schedule IIB, Bonneville 
Power Administration. | 


nite Sustained. 


1 Contracts: aaa and Oper- | 
ation: Construction against Drafter— 
Construction and ‘Oper- : 


ation: General Rules of Construction 


When the contractor’ s interpretation’ of. 
Me ig hee the contractual clauses is reasonable. the: 
ar Government cannot impose its own: inter- 
pretation, since the Government, as. the. 
a drafter, could have been explicit in con- ca 

ee ~ veying its intent but failed to do sO. | 


- 2. Contracts: 
i ity: Formalities ° 


i. When a eaenal 4 provur avemére-tegulation’ 
makes an interest. clause. mandatory and . 
: ‘the contract omits the’: clause, it is. ins 

> a ela under the Christian. doctrine. ; 


APPEARANCES: Mr, Allen L. Over-, 
cash, Woods; Aitken, Smith, | Greer, : 


~_. Overcash and Spangler, Attorneys at 


_ Law, Lincoln, Nebraska, for the ap- 
pellant; Mr. J. Richard Baxendale, _ 
‘David E. Lofgren, Department: 


Mr. 
Counsel, Portland, Oregon, for the 
af Government, a : 


For mation ond ‘alia. 7 
: » Form -23-A: (Oct. 1969 Edition). ~ 


7 - Work was to commence within 10 
~ealendar days after date of receipt 
of notice to proceed and was to be | 
completed by Nov. 1, 1973, which 
-was changed: by - . Addenduin: 3. to 
Oct. 15, 1973. Notice to proceed was 


; — . 
OPINION BY ADMINISTRA- 
TIVE JUDGE VASILOFF 


INTERIOR BOARD OF 
as aid Pita CT seas 


Findings: 0 f Fact 


“warded on Mar. 8, i979 3, in i thie | 
estimated amount of. $1, 930 236. “( 


the contract required the construc-. 


tion of approximately. 8 miles ‘of 
electrical: transmission lines. 
work involved consisted ' primarily | 


of -constructing. Schedule ITB. of 

the Hanford- Ostrander 500 KV 
~ Line No. 1. It included access road. 

work, construction of footings, as- 
sembly, erection. and stringing con- 
ductor for 36 steel towers crossing 
the Columbia River from Multno- — 
mah County, Oregon. to Skamania 
County, Washington. Also included 
was the removal of approximately sh 


i. @ 


ia oe miles of old transmission lines. 


The contract included. Standard. a 


received by appellant’ on Mar. 12, 


1973 3. Change order C.amended_,the 
‘completion date to Nov. 30, 1973. 


After the appellant constr ricted | 
tower footings the steel towers were 


“erected upon the footings. Since the. | 


transmission line traversed - Bh sensi- 


~~ tive ecological right-of-way the con- 


The 


408, 


: tract Soria 34 m separate provi: _ 


sions pertaining to maintaining ‘and 


preserving the : environment. of the 


right-of-way- 
For: example,’ ‘Specifications. eo 


108 and 1-109. provided as ‘follows: 

«1-108. HO OLOGICAL REQUIRE- 
“MENTS. Special conservation. practices 
are. required to protect the soil, vegeta-. 


* tion, farm lands, forests, wild. life, and 


- fish, Air and water pollution, dust abate- 
ment, erosion, and esthetics will’ be crit- | 
 icallyiwatched by’ Government ‘Agencies,’ 


local. .land:owners, the general: public, ‘and 


the ‘press. ‘The Tanner. Creek. Drainage is: 
a source of water ; for the: Bonneville Fish 


Hatcher y: 


‘4-109. ‘ENVIRONMENTAL ORITEH- 
RIA: The: Contractor’ shall: coniply: with: 
all applicable -anti-pollution: laws ‘and — 
regulations.in the - prevention, . control, 
and. abatement of all forms of pollution. 


(Refer to Clause. 12 of the GENERAL 
PROVISIONS, Standard’ ‘Form, 23-A.)_ 
Offices having jurisdiction are: 
“1. State of Washington. 
: .: Department of Natural Resource ces. 
.. Mr. Charles R..Haight .. 
Glenwood, Washington 98619 . 
5 Southwest Air Pollution Control Au 
“thority 
.» Fourth Plain Station, P: ‘0. Box 2111, 
.. Mancouver,, Washington 98661, ... 
. Telephone :. (206): 696-2508 

3 Director, Department of ‘Environ- 

mental Quality: | 
State of Oregon” 

2) 1400. 8.W. 5th’ Avenue" 
.. Portland,’ Oregon 97201" a 
‘gs » Telephone : Air— (503) 209. 5680... 

Be a) ees ‘Water—(503) 229-5640. 

4, Columbia-Williametie 2 Air Pollution 

gt “Authority: eas ene 


nan we) 


~. 4010.N.B. Couch siece. re 


 Portland,. ‘Oregon. 97232 


7 _ Telephone: (508) 288-7176 gd . i ventional - 
would be hauled to, the. tower. site — . 
and assembled. at each site. After aie 
assembling. it: the tower would be 


- erected by use of a. crane, "Use: of peak 


; “1 Speeifieations 1-108, 1-109, 3-106, 4-101, 
4-102," “4-103,- “4-104, ‘4-105; 4-106, 
£408, 4-404; . 4-501, A502; 4-503, 
4-505, 4-506, 4-507, 5-101, 5-103, 
 §-109, 5-110,- §-201,. 5-203, 5-204, 7-101, 
7-201, aoe 7-204, 7-208, Sees 8-204. 


4-5 out, 


DECISIONS OF, THE DEPARTMENT OF THE INTERIOR 


‘4-402, / 


5-104, 


[84 LD. 


5. Ray Sheldon, Manager 
_ » Bonneville Fish. ‘Hatchery.~ 
Box 262 "7 
: Bonneville, ‘Oregon: ‘97008. 
Telephone: (503) 374-8398 


% 6. Joseph Stockbridge, District, Ranger Ae, ? 


U.S. Forest: Service 


-...., Columbia Gorge ‘Ranger District 


"Route 8; Box 44A. 
ae Troutdale, Oregon 97060 
+ Belephone : (503): 665-0151. 
VT. Foréstry. Department... | “ak | 
+, Office.of the State. Forester oe 
2600 State Street’ = 
Salem, Oregon''97301°° °°: © 
- Telephone: (503) 378-2560 
8. Edward E. Ashley ae i 
Project Engineer: 
“i Bonneville ‘Lock’ and Dam: 
DUS, Army, ‘Corps, of Bngineers. . 
a Bonneville, Oregon, 97008 o ~ 
‘Telephone : (503) BT4-8442 


“the specifications placed a great | 


emphasis upon not -disturbing the . 


area where the construction work 
was to'be performed and also re- 
quired that all debris was to be re-— 


“moved. after the work was com~ 


pleted. 
Of the.total. of. 36 steel towers ike | 


| contract ‘specifically required ap-- 
 pellant. to erect 15 of them by use 

of. a. helicopter. rather than by con-. 

. ventional ‘means ‘by use of a crane. 


Erecting. the ‘steel towers by:heli-. 


’. copter’ required the’ appellant to. 
haul the material. to an assembly 
yard where the towers would beas’ 
_ sembled.: The completed: portion of 
, the tower would: then | 
| the tower:site:and erected. with the 7 
af ee hélicopter: Under; the - con-. : 
material: 7. 


be*flowti<to’ 


‘method. | the - 


407 = Be, “APPEAL OF ‘COMMONWEALTH. “RLECTRIC COMPANY 
oor Pete Fal 15, 1977. Ee 3 bide: 2 


et * eis ae 


ae Heleone: snethed! ieee for’ a 
_faster-rate of erecting ‘the: steél| tow- . 


ers (Tr. 17-19). 


-The.contract had: two ‘bid! oe 

: fou eussine the steel. towers. : Item | 
85. required: «payment | of $:22.:per 
pound for:tower' steel erected by the 
- conventional method; and: item: 36 | 
required’ payment ‘of $.40 pee pound ache 


for: the ‘helicopter method. | 


» Specification 7+101:B.3.i provides “4 
that: “Helicopter erection: igi: Te” 
quired for:towers 154/1 (FY.7 ) a 


to 156/6° (FY¥:-726R,) inclusive.” 


+ Specification. 8~101.6., provides: | 


°C. A elicopter “Brection; 1) Towers 154/ 
26R); inclu — 


1 (FY 711)"to 156/86. ABY-T 


Sive,. shall be. erected by. helicopter, See 


Section , 4-405, regarding helicopter oper- 


ations, _ season EH eas, ott » Pn hs 
2. The. Contractor ‘shall. ‘submit “his | 
plans, in writing, for. erection. of. stéel . 


| towers by. helicopter to the Contracting : 

- Officer for. approval - prior to. starting 
na erection. If alterations to the tower. steel 
are required the Contractor shall submit 
‘detailed drawings indicating: such: alter- | 
ations at least. 30. calendar - days. prior. to E 


_ making any alterations. 


3. ‘Payment will be ‘made | at ‘the | pate: 


contract price ‘for erecting tower steel 


‘by helicopter and shall be full'compensa- ; 
fas ‘construction steps’ for. which 4 


tion: for all costs ‘involved. in: furnishing 
all required drawings,. making. all. re- 
quired. alterations, 
tower, complete, . including all leg exten- 
| sions, body extension (s). tower body, 
. ground wire brackets, step: bolts, tower 
| ‘signs, and all: appurtenances: for ; which 
| payment is: net otherwise provided. 


‘Payment. provisions are, found i in. 
and, & | 


Os hcaucu: 8-112.A. L,, 
—-112.B.; which. proyide :, 


~ Measuretient Will: be in: terms: OF | com- 


<ptad weights shown . on; .the erection - 
PS ad drawings furnished the. Government by. 


the’ manufacturer. Pie. 


helicopter 
Peder: Aviation, Regulation: No.. 188. 


and, erecting. each © 


, B. Breet: Dower: Steet, Payinent will ‘be re 


ange at: the, unit. contr act-price and shall 
-be. full, compensation ,, for..all , costs. in- 
volved in. ‘the erection of. the. complete 
‘tower; 
cial’ bédy extension; tower: ‘body, ground _ 
wire brackets; step bolts; tower'signs,.and — 
‘all appurtenances. for- which; payment. As 

: not other wise provided: : 


‘including all lég extensions,’ spe- 


Referred. to above i is Spesifation 
4-405, which: provides zs: ; er eee 


4405)! HELICOPLER.:A. General: Al 
‘operations. shall conform: tO 


2. This Specification designates certain . 


- areas where helicopters shall be used for 
‘removal aid erection of steel towers. In 

iother 
‘ground access the use of helicopters: for — 
‘logging, line removal,. and. construction is. 
| the preferred method. 


‘aeas “of limited. ‘or ‘prohibited 


B. Landing Sites and, Staging | ‘Abeas. | 


| Tho Contractor shall ‘Subriit® in writing 


his: plans for the development of all ‘hel- 4 
icopter landing. sites and staging areas. . 


The plans shall be submitted to and ap- 
.pr oved. in writing by the Contracting Of- . 


ficer prior. to the use theréof. Plans shall : 


“include but are not. limited to: 


Be Written. as Of: ‘the, land a 


a; owners, |... 
 b, Complete. description of ‘the score 


_. erty containing location, topography, 
‘“- and any changes to be made. 


“each site will be used. ’ 


aati ei 


© Appellant submittéed'a plan to thie oud 
‘Goverhitient déscribing its ‘inten- 
‘tien‘to utilize the helicopter method 
of tower erection... The helicopter 
method would be used for all towers — 
ape Oregon ‘and Washington except 
for: the river crossing: towers and — 
oie: specified - tower in each’ state — 
(Appeal File Ex. 2; Tr. 27, 47,48). 
Although: ‘the- Government in’ its 
answer’ to: the ‘complaint ‘admitted 
‘the plan was" filed before construé- aa 


| lows: 


| tion had begun, appellant’s division | 


manager testified the plan was actu- 


ally submitted after construction - 
had commenced, on May 4, 1973 
(Tr. 48). "Through discussions with 


_appellant’s. personnel. the Govern- 


- ment was aware of appellant’s in-- 
- tent to utilize the helicopter method 
in Apr. 1973 (Tr. 103-105). Appel-. 
lant. did not ‘receive any objection . 


from the Government after submit- 


- ting the plan (Tr. 27). Tn his final _ 
| officer - 
| states “the ‘Method of Constr uc- | 


decision the contracting 


tion? document was received — by 


i: BPA for information purposes to 


assist in planning its Inspection 
work. BPA does not, nor did. it in 
this case, approve. the document.” 

Addendum 2 changed Specifica- 
tion 4-403. C.2. g. "@) to read, as fol- 


@) The Contractor oie use Thelicoie 


ters to fully | suspend ‘all cleared mate- 


‘tials’ including debris, and footing and 


- tower steel erection and removal. 


_ “The above Janguage was applica- | 
= ‘bie to the steel towers between sta- 


tions 51+72 to 993 +95. The steel 


| ‘towers between these stations were. 
the 15 steel towers described above 


which were specifically required to 


be erected by helicopter, 154/1 to 
“4156/6. In addition these stations 1- 


cluded an additional tower 157/1 
(Government Ex. 12). The effect of 


~ Addendum 9, found the contracting 


officer in his final decision, was to 
require that steel tower. 157/1. be 
erected by helicopter. And accord- 


ingly, payment for the erection of | 

steel tower 157/1 was made pursu- 
cant to item 36, With Addendum 2 — 

the Government position. is that the 
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appellant was <aeiired to: erect, 16 - 
steel towers by helicopter. 
- Although the appeal does not in- 


volve payment for the required re- 


moval -of already - existing steel. 
towers the specifications regarding. 
removal will be reviewed since they 
do provide the Board some means 


of interpreting the provisions in this © 


contract. The contract: provided ap- 
pellant, was.to be paid a unit. price 
per pound for removal of Govern- 
ment owned steel towers and an- 
other unit price per pound for re- 
moval. of contractor owned steel 


towers (Specification 13-104.E.F.). 


For helicopter removal Specifica- . 


tion 13-103.B.3., provides: 


Access to Tower 2 and Towers 5 to 19, 


inclusive, on the Bonneville-Oregon City 
Lines 1 and 2 and Tower 1/2 (AV2) on 


the Bonneville-Hood River. Line is. limit- 


ed. “AL tower steel and materials that 
cannot be carried by the allowable ve- 
“hicles shall be removed from each site 
| by helicopter. | : 


The contract dose nee rene foi 
any distinction in payment between — 


helicopter. removal and converition-. 7 
al. removal. The unit prices cover 
the: entire. removal. operation and — 


appellant was left free to choose his 
method of removal, but. would re- 


ceive the same unit price, whether 


the removal was by helicopter or by — 
conventional means. > Sey, 
“With respect to excavation for 


: the tower footings the: contract. is 


specific in regard to payment for 
hand excavation and clamshell ex- | 


-eavation. Only those tower founda- | 


tions specified in writing by the con- | 
tr acting officer are to be- paid 
pursuant to the. unit. price for hand ; 


i 407). | 


< excavation. or clanishell excavation 
| (Specification 7-201.B., 7-201. Oye 


_. ‘Appellant was free to use the hand 
- excavation or clamshell excavation 
_ methods at sites other than those © 
. designated by the contracting offi- 
cer but could not receive payment — 
“: pursuant. to the unit “prices; for these | 


| methods. — 


“Appellant seeks to. recover se — 
ant to the unit price in the contract _ 
- for helicopter erection of steel tow-. . 


ers beyond the 16 towers which were 


~ specifically required to be erected by - 


oa helicopter. The position of the Gov- 


ernment is that the appellant was 
-- required to erect only the 16 steel. 

_ towers by helicopter and any steel 
towers erected beyond the 16 are” 
7 compensable only pursuant. to the 


_ unit price for conventional erection 


of stee towers. In short, appellant » 
maintains it had. discretion to erect — 
| by. helicopter the steel towers be- 
yond the 16 and therefore is also en- 
titled to compensation. for helicop- . 


e ter erection. The Government denies 


“itis liable for payment. of helicopter x 
erection for any steel towets beyond 
= the. 16 specifically. required — to be | 
erected. by helicopter. Counsel for — : 
- both. appellant and the Government — date payment was due, if such date is 
have stipulated the. quantum to be- 
$80,656.20. 9 | 
In addition, appellant. ass is re- ; 
aps cover interest on its claim. The con-_ 
~ tract was awarded on Mar. 8, 1973. 
On Sept. 21, 1972, an’ ‘amendment. of. 


the Federal Procurement. Regula- 


| tions, 41. ‘CFR 1-1. 322, became ef- 
= fective. It provides. as follows: : 


(a) It is the Government’s. ‘policy to, 


pay interest on a contractor’ s claim when | 
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All 


. uch lain 4 is ultimately decided in- favor 
' of the contr actor pursuant. to the dis- . 
: putes clause of his contract. | 


‘(b) In order to inipledient: ‘the: soles 


‘set. forth in paragraph (a) of this sec-- 
tion, all contracts, except for small pur: a 
chases" covered by Subpart 1-8.6, which =~ 
~-eontain a disputes clause shall also in- — 

-. elude the payment of. interest on con-. ~ 
__. tractors’. claims. clause set forth: below : ; 


PAYMENT OF INTEREST. ON 
_ CONTRACTORS’ CLAIMS 3 


day If an appeal is filed -by the. con 
tractor from a final decision of: the con- 


tr acting officer under the disputes clause. : 
of this contract, denying a claim arising > 


under the contract, simple interest on the © 
amount of the claim finally’ determined 


owed by the Government shall be pay- a 
able to the contractor. Such interest shall 
be. at the rate determined by. the. Secre- a 
tary of the Treasury pursuant to Public 
Law 92-41, 85 Stat. 97, from the date the. 
contractor, furnishes to the contracting so 
officer his written. appeal under the dis-— 
putes. clause of this’ contract, to the: ‘date na 
of (1) a. final judgment. by: a. ‘court. of ‘ 
_ competent. jurisdiction, or (2) mailing to 
the contractor of a supplemental agree-— 
"ment for execution either’ confirming com- | 
~pleted- negotiations. between the parties ; 

or carrying out 4 decision of a board’ of | 


contract appeals. 
(b) Notwithstanding. a above, a 


interest shall be applied ° only from the 


later than the filing of appeal, and. (2): 

- interest shall not be paid for any period 

- of time: that the contracting, officer de-: . 
_termines the contractor has. ‘unduly de- PBes 
layed. in pursuing his: remedies before a. 


board © of contract. appeals or. a COnEt OF 
competent jurisdiction. . 


‘The above Section. ‘1-1, 329, was 7 


| not physically a. part of the contract 
—. mor was it incorporated by refer- 
ence. Appellant seeks to include the 


interest. clause under the authority 


A412 
of 6. E hgistion, And: Tisacies 


 Onéted. States; 160Gb... Ch 1, veh. : 
denied 160 Ct: Gl. 58, cert.: denied, : 


375 UiS. 954° (1963), veh. denied, 


. 876 U.S. 929, 877 TS. 1010 (1964). on 
Wine upon Gifford-Wood. Come 
| Pang ASBCA.3816.(Feb. 18, 1957), : 
—-BT-1 BCA. par, 1192, °the Govern- - 
> roi denies any Hopility” ‘tor’ ve 
_ | | the. contracting, officer. to. approve 
Th its. complaint anpellant secks _t 
fe 1 recover attorney fees but appar- 
ently. this portion’ Of the claim ‘is 

abandoned - since no mention ‘of at. | 


ment of interest. 


eOEneY, fees 3 1s made i in its brief,.: 


Decision ite, ee z | 


“The Board i is. ed oy es is- 
: ‘Siles: in: “ appeal “(ty Does: ‘the 


anit price for all hislicopter stdin | 
“of steel towers, beyond the initial 16 


steel towers specifically required. to 
be erected by. such: means? (2) fs 
_ the appellant ‘entitled to recover in- 
‘terest , should ‘the’ appeal | be ‘sus- 
tained, even ‘though. the. contract 


does not specifically. on an in-- 


terest clause? fe se Rage as 


H cieo pter Me é thod 


» There 3 15. no dispute: that: (cos 
Ce lant ‘did utilize the helicopter’ 
- method, Of steel tower erection, on . 
towers other than the 16 specifically 


: required to be erected by: helicapter. 


Pursuant to the requirements ofthe | 
: ifléation’ 4-405)" encouraged appel- — 
Tant'to wtilize the helicopter method — 
“as the preferred, method for ‘those — 


; contract appellant forwarded a 


-plan- of its. ‘proposed. method. of. 
helicopter erection. The contracting , 
‘final 2 


i officer’ Ss statement, in’ his: 


Cy is ie 


“for information’ Purposes to absist | 


DECISION Ss OF’ ‘THE ‘DEPARTMENT ‘OF THE INTERIOR 


‘tion ‘operations. 
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ine conan its, et work” 


goes, contrary... to the . specific - Te- 


quirements . set forth in Specifica- ee. 


tions , A05, cand _SL0LC,.. bbe 


et et 


erectign, of, steel. towers in writing, | 


which appellant: did. do. The specifi- 


cations also put the burden upon — 


Met og 


mencad,. “ywhich| the contracting 


- officer, did not ‘do, but. allowed, 2 ap- a 


pellant, to. proceed. To justity his 
inaction, the, contracting officer - 


‘states. in: his ‘final decision, he did 7 


Sep goes ace 
neo" : - 


not. approve: ‘the plan but ‘merely | 
sceented the PM to, “assist, the 


rad a 


Pat, Ave 


copter ¢ ex rection ‘for. the steel towers 
beyond the initial: 16, the time to - 


“object. was at the time of receipt: ‘of. 
the appellant’s “proposed: plan, and 
_ not after the construction work: ‘has 


been, conipleted. 
- Due to, the extreme concern ‘with - 
the necessity of preserving the en- 


“vironment of the ri ight-of-way and a 
surrounding area, the contract con- > 
| tained | many ‘provisions: ‘directing 


the appellant to restrict its eontrite- 
| Appellant * was 
required to comply with the ordet’s — 
of eight sepatate’ governmental 


‘farisdictions.” 


“The: contractual p provisions ( Spec- 


steel” towers’ ‘beyond * the initial 16. : 


: Indeed, the: contracting officer ° con- ie 
‘cedes in ° his" ‘finial: decision ‘that : 


to. ass its. “plan ‘for, pelcopien ' 
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appellant hai the ak i, use the 
| helicopter method for the remain- 
ing steel towers after the initial 16, 


, and that a preference for such use 


_awas stated in Specification 4-405. 
In’ reviewing the specifications 


for the payment.and erection of. 


steel towers the. ‘Board notes. no 


specifically directed to erect 16 steel 
towers by. helicopters; it. 


from erecting and receiving pay- 


ment for. helicopter construction — 
for any ‘number of Steel’ towers 


beyond, the initia] 16." 


ELE the Goreaunet desired to 
- limit payment ofthe unit-price’ for - 
helicopter erection it could, as the 


drafter. of the:contract; easily have 


| _ done so. The: specifications donot 


provide for any difference. in ‘pay- 


ment for removal of existing steel — 
| able under. a, contract or Act of 


towers by either helicopter or by 
conventional means. (Specifications 
13- 108. B.3. ee The 
provide. ‘that only” those tower 


foundations specified 3 in writing by. - 
the contracting officer will be paid 
pursuant.to the unit price for hand 
7 excavation. or. clamshell excavation. 
‘Although appellant, could. utilize 


these methods on other ©. tower 
foundations, the contractual lan- 


guage -was velear at would not. be 
7 paid the unit price | “for “such 


methods. If the Government, in- 


tended to limit payment.of the unit, 


price for helicopter. erection on 


_  dowers: other than the initial 16, it — 
sg could have: done. 95, AS it did do on 


; ey A ——5 2 


is . not 
| prohibited. by the. specifications | 
‘the quantum in the amount of- 
$80, 656.20, the appeal is sustained | 
in n this amount. 


. ‘specifications , 
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| the mearooal of existing steel towers 
: and tower foundation. excavation. 


As the contracting officer stated. in 


his final decision, the use of the. heli- a 
copter method was optional with — 


the appellant for those steel towers _ 
beyond the initial 16, The appel- 


| ‘limitation on the utilization of the © lant. exercised its option and 1s 


“* helicopter method. Appellant is entitled to receive payment pur- 


suant to the unit price for Aeli- 


copter erection. 


‘Since the parties have stipulated 


i “Interest. eee 


[2] The ; issue te: whether: ‘ke ae 7 


‘terest clause j is incorporated j in. this . a | 
contract. under the Christian. doc: 


trine is: one of first, impression, for 
this Board, Interest is only allow-: — 


Congress expressly providing. for. 


payment. 28, U.S.C. § 2516 (1970). 
See S. W: Air craft Inc. and. West- 


ern. Helicopter ee nen ¥i 


United States, — Ct.Cl.— (1977). “ 


N o.interest, clause‘is pea aon in 


| this contract, nor does the contract — 
| incorporate. the: interest clause: by. 
reference.. The. Board knows of.no.— 
7 statute: authorizing payment of in- 
terest. under the circumstances. of. 
this appeal, If the interest. clauseyis. 
to be included it must. enter by. way. 7 


of the Christian doctrine... 
Appellant’s reliance upon The 
Diomed Corporation, ASBCA- No. 


20888 uae 8, 1975), 75-2 BCA 


par. 11,491 


is “misplaced. ‘The: 
ASBCA said: 


* * ® we do. not. reach the issue ~ 


a whether the Christian doctrine should be 
| applied in ‘this case * * %, “¢P. 54. 822). 


Neither counsel aoe the appellant | 
nor the Government has directed: 
the: Board’s attention to. any deci- 


sion ‘directly on point. 


~The above- quoted. interest clause | 
is prescribed by regulation for in- 
- ¢lusion in the contract involved. in 
/ this appeal and was omitted. The 
_ record does not disclose whether the. 
‘omission was by design or through | 


inadvertence. Federal Procurement ‘ 
_ Government is to include al: interest | 


| clause: and this. Board. can: do: no less. 


: Regulations, this Board has held, 


have. the force and effect of law. 
Paul EB. McCollum, (Sr, IBCA-. 
a 1080-10-75 (Feb. 24, 1976), 83 LD. 


43, 76-1° BCA par. 11,746. See 


: United. States v. Néwon, 418 U.S. 
688. (1974), for'a discussion of qreg- 
ulations hee the force and’ effect ae a 


| of law. 


In reviewing the ee ét the. 


| above- ‘quoted » interest claise. the 


Board notes that, “It is the. Govern- 


ment’s policy-to pay interest’ on a 
contractor’s claim ** *.” And “#* * 


to’ implement: ‘the policy’ aad a 


contracts, except for small : pur- 
chases ‘covered’ by: Subpart. 1-3.6, 


; which contain: a ‘disputes’ clause — 
shall also — the payment of 


interest contractor’ sg” - elaims 


clause. ay forth below: ia " (Ktalies 


: supplied ) 
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“The language i in the aboye- -quoted 
regulation i is & mandatory direction | 


| to. the Government ‘procurement of- 7 
ficials to include an interest. clause. | 


in: contracts. To, allow the official a | 
charged with this Governmental: re- 
sponsibility to ignore this unequiv- 


ocal-direction'through either design 
or inadvertence * would: allow’ the 
total: frustration of’ declared. Gov- 7 
_ ernment policy. The mandatory re- 


quirement that the ‘interest, clause 
be included’ in. Government’ ‘con- 
tracts cannot be dependent: upon the 


capriciousness, of the official award- .¢ 


ing the contract. The policy, of the 


Under the .Christian: doctrine. the 
interest: clause: ‘quoted. above-is in- 


corporated into this: contract: and is — 
agrees te this appeals: 7 


Conebusion 


The. am is , gustained. in ‘the 


- amount ‘of $80, 656. 20 with interest | 
| payable Pursuant to AL CF R oe. 


=e 322. 
acre 8. “Vienlors,” 
| Administrative Judge, 7 
Wa coNcUR? 


G. eee t Pieeweas 


| Administrative J wdhgen 
Was F. McGraw, 


vias es Administrative Judge. or 


at 


AUTHORITY "PO" ‘RXTEND COAL ‘PROSPECTING: PERMITS: 


ALB 


| EFFECT ‘OF SEC. 4 OF THE FEDERAL COAL LEASING — ? 
i eek "AMENDMENTS AcT’ OF ‘1975 SE a ae 


AUTHORITY. TO. “EXTEND - COAL 
- PROSPECTING... PERMITS: 
FECT OF . “SEC, 4 OF THE 
FEDERAL COAL . LEASING 


., AMENDMENTS - ACT: OF. 1975: 


‘a ‘Coal Leases and Permits: ‘Generally— | 
Coal. Leases and Permits: 


Permits: 
| Generally 


The. ‘Federal. Coal Leasing Amendments 
Act ‘of 1975; which amended ° see. 2(b): : 


of the ‘Mineral Leasing: Act, subject: to 
2 “valid. existing rights”: terminated the 


~ Secretary’s authority to extend previously 


granted Prospecting Ue | te 2 


oan M-36894 


OFFICE OF THE SOLICITOR , 


OPINION. BY DEPUTY 
"SOLICITOR. FERGUSON - 


TO:. ‘DIRECTOR, BUREAU OF 


- LAND MANAGEMENT — 


| THROUGH: “ASSISTANT: SEC. 
-RETARY—LAND AND WATER 


: RESOURCES | 


| FROM: DEPUTY SOLICITOR - 
- SUBJECT: AUTHORITY TO 


EXTEND COAL - -PROSPECT- 
ING: PERMITS: EFFECT. Or 


| MENTS ACT OF 197 5. 


~ Question Presented 


7 “Did ‘the Federal. Coal. Leasing 
Amendments Act of 1975: terminate 
the. Secretary. of the Interior’s au- 

 thority-to-grant extensions of coal 


| prospecting permits? 


duly: a1, 1977 pO See 


 —EF- | 


- Faly a1, in | 


- Dendusion. . 
“The. PRederal Coal “Leasing 
“Amendments: Act. of. 197 5. which. 


amended, sec. 2(b). of the Mineral, | 


Leasing Act, of 1920; as amended, - 


7 terminated the Secretary’ 's author- 


ity to grant extensions of outstand- 


ing coal prospecting permits because : 
the holder ofa, permit, has no right, 
to.an.extension, and. the Act. only. — 
| preserved the Secretary’ S oa a 
3 to erent valid existing eee ”. 


ir ntroduction 
“Brier to the passage of the F we 


: eral Coal Leasing Amendments Act. 


of 1975, 90 Stat..1083, sec. 2(b). of 


the Mineral Leasing. Act, 30 U.S.C... 


§ 201 (b), 41: Stat. 438, as: amended, | 
granted the Secretary the authority , 


- . to issue prospecting permits for coal v 
- which. ripened into'a lease if the 
_ permiittee’s exploration was: ‘success- ~ 


ful: Sec. 2(b) stated: that where ¢ ex 


ploration: was necessary 


- ivy he Secretary of the Interior t thay issue, 


to applicants: qualified ‘under this ehap-— 


ter, prospecting permits ‘for aterm of 
two years. 8%. $ ‘and: if within Said. period — 
| of two years’ thereafter . The. : permittee j 
shows to. the Secretary. that. the land. con- | ; 
tains coal in commercial quantities, the _ 
7 permittee shall be entitled to. a lease bo | 


- SECTION 4 OF THE FEDERAL : 
- COAL «= LEASING © AMEND: 


Sec. 2 b) also provided that Any : 


7 coal prospecting permit * #8 may ‘be: 


extended by. the Secretary for a pe-. ; 


-~ viod of two. years, if he shall find ° 
that the permittee has been ‘unable, a 
with the exercise of reasonable dii- 
gence, to determine the existence or 


workability of. coal deposits ; in the — 


area covered by the permit and de- 4 
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sires to Smecits Saree prospect- 


ing or exploration, or for other rea- 


sons in the opinion of the Secretary 
warranting such extension.” On_ 


Aug. 4, 1976, the Federal Coal Leas- 


ing Amendments Act of 1975, be- 


came law, Sec. 4 of that statute com- 
pletely revised sec. 2(b) of the Min- 


eral Leasing Act, and uae in : 


part: 


Subject ‘to valid ‘existing ‘pights, See. 
_ 2(b) of the “Mineral Lands Leasing Act. 
—— (30:-U. S.C. 201 (b)) is. amended to: ‘read 
aS follows: 


(b) (1) The Recents: may inden: such 


regulations as. he may prescribe, issue to 
any person an exploration license. No-per- 


son may conduct coal explor ation for com- 
mercial purposes for any coal. on lands 
Subject to this Act without such an.ex- 
ploration license. Each exploration license 
shall be for a term of not more than two 
years * * *, An exploration license shall 
confer no right to a lease under this ae 
(Italics added. ). “ 


Under the amended s sec. 2 (b) of 
the Mineral Leasing Act, the Secre- 


tary retains the authority to allow. 


persons to explore for coal. on fed- 
eral lands, but the holder of an ex- 
ploration license unlike. the holder. 


of a prospecting. permit issued be-. | 
| vight” 


fore Aug. 4, 1976, has no right:to re- 
celve a noncompetitive lease even if 
he discovers coal in» commercial 


quantities. Any lease must be issued’ 
>. when they intended to terminate the 


by competitive bidding. oe 
‘On Aug. 4, 1976, private: persons 
held inexpired | coal. prospecting 
. permits or had filed timely applica- 
‘tions for extensions of expired coal 


: prospecting permits which the De- 
partment has neither approved nor 


Sues 


The “question to. be resolved is 
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| heher an. application for an vexten- 
- sion of a prospecting permit or the 


opportunity to apply for an exten- 
sion of a prospecting permit under | 
the unamended. provisions of sec. 2 
(b) is a “valid existing right” that 
was protected by the savings clause — 
in sec, 4. If it is not a “valid ex- 
isting right,” then the Secretary 


must reject, all extension applica- | 


tions, ‘ 

On Aug. 10, 1976, the Reside 
Solicitor, Division of Energy and 
Resources, Branch of -Minerals, in 
response: to. an inquiry from the 


Deputy Under Secretary, wrote, a 
know of no basis on which to hold 


that the permittee had a valid exist- 
ing right to an extension, and con- 
sequently, no, extension can be 
granted to a permittee now.” The 
Bureau of Land Management has 


_ requested the Solicitor’s’Office to is- 


sue. a forma] opinion to confirm the 
advice given in the. Aug. 10, 1976, 
memorandum. I have reviewed the 
inatter in great detail, and I agree: 


in full with the prior advice of: this 


. Office. 


A. Meaning of “valid -evisting 


Both Congress and the Executive: 


Branch have used the phrase “valid 


existing right” and similar phrases, 


opportunity for a person-to acquire. 
new rights, but: intended to allow 
those who had initiated but had not. 


fully earned a claim to continue to 


31 Even if: the Réderal Coal Leasing ern 


ments Aet has preserved the Secretary’s. ‘OU 


thority” to’ -‘extend~ a@ coal: prospecting permit,’ 
he could. still exercise his discretion and refuse » 
to approve an extension, ee . : 


4B) 


| AUTHORITY TO EXTEND. COAL: PROSPECTING PERMITS: 


ALT 


_ EFFECT OF ‘SEC. 4 OF THE FEDERAL COAL LEASING: aa 


7 _ AMENDMENTS ACT OF 1975 
. July 21, 19Tt | 


| pursue those ciphte For example, in 
construing a 1924 Executive with- 
drawal of islands off the coast of 
_ Florida that included an exception 
for valid existing rights, the De- 


initiation of new claims, and not the 
destruction of rights | theretofore 
fairly earned.” Williams v. Brening 


7 (On Rehearing), 51 L.D. 225, 226 


| (1925). When the Timber and Stone 


Act was repealed by the Act of Aug. 
1, 1955, subject to “valid existing 


‘rights,’ ” the Department ruled that 
. a mere-application under that Act 
was not ‘a valid existing right. Roy 
Francis Nesbit, A-27331 fa June 18, 


1956). See also Louis J. Hobbs, ae. 
LD. 5 (1970) (a.preference right to - 
a homestead which had been eed 


prior to the withdrawal was a valid 


existing right) ; George J. Propp, 56 | 


L.D. 847 (1938) (an application to 


enter stock- -ralsing lands which is 


subject to discr etionary disapproval 


by the Seer etary is nota valid exist-. 


ing right). In each of these cases, 


ie Department held that only those’ 


* rights that were protected from the 
exercise of Secretarial discretion 
were valid existing rights. 


The Department’s opinion of the 
7 proper interpretation of the phrase 
“valid existing rights” has been sus-_ 


tained by, the Courts i in cases involv- 


ing ‘a variety of statutes with simi-| 
lag clauses. In Stockley v.. United 


States, 260 U.S. 582 (1928), the Su- 
‘preme Court considered whether the 


: _ ¢laim of a person who had taken all 


tion subject. : to 
claims.” The court held that Stock- 
. ley had an “existing valid claim” 

and was unaffected by the order. 


the ses that were necessary on re- 
ceive a homestead patent, but. who 
had not received a register’s certifi- 
cate, was affected by an order with- 
- drawing the land covered by the ap- 
partment stated that, “t]he with- . 
drawal was designed to prevent the 


plication. from further appropria- | 
“existing valid 


The court said, “[T]he purpose of 


the exception evidently was to save 
from the operation of the order 


claims which had been lawfully ini- 


tiated and which upon full compli- 
ance with the land laws would con- 


fer upon the entryman ‘an exclusive 
right of possession which continues. 
SO lorig as the entryman complies in 
good faith with the requirements. 


of the homestead law.” 


A valid existing right accor ding 
S Stockley, i is one witich has been 


initiated and under which a person 
continues to have rights which the 


Secr etar y cannot ee pa with as 


long as the person complies withthe 


law. The Stockley rationale was fol- 
lowed i in Schraier v. H teckel, 419 F. 


2d. 663 (D.C. Cir. 1969), eich con- 
sidered whether an oil and gas lease _ 


offer was a “valid existing claim, 


entry or location” under sec. 6(b) 
the Alaska Statehood Act, 72 Stat. 
339. The Statehood Act permitted 


the State of Alaska to select certain 


lands owned by the United States, 
but barred the State selections from 
affecting “any valid existing claim, 
location or entry * 
‘struing this phrase,-the court con-_ 


ata 
. of 


”’°In con- ~ 
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7 AES that. a ‘valid existing claim, 


location or entry was one which the — 
Secretary of the Interior has no dis- 
 eretion-to deny or erant—it’ ‘was one 
where the’ Secretary had to act if: 
the applicant meets: the conditions. 


that the statutes specifies, 419 F.2d 
‘at 666. The court then went on to 


find that oil and gas lease offer was 
not a valid existing right because an ‘ 


oil and gas lease applicant had only 


‘an expectation or a hope for a lease, 
which the Secretary’ could deny at 
any time. See also United States v. 


Consolidated Mines & Smelting Co., 


Lid., 455 F.2d 482 (9th Cir. 1971) _ 
(new rights cannot be initiated un- — 
der the mining Jaws on lands with- ~ 
drawn Bub ject to” “valid existing 3 


rights”). 
“These cases shiow that : a. | person 


who holds a mere expectation of a 


right and whose right may be de- 
| nied as a matter of discretion by tlie 


Secretary. of the Interior does not | 


Rave a “valid: existing right.” 


‘The only question. wicch. remains 


is to determine what rights the Min- 


eral Leasing Act gave to an appli- : 
eant for an extension ofa coal pros- 7 


| pecting “permit. If the “right” ‘is 
subject-to the exercise of Secretarial 


| discretion, 1b is 3 hot a valid existing 


4 right. . 


een to the ‘amendment. of gee. 
2(b) of the Mineral Leasing Act, 
the statute: provided | that the Sec- 
retary “may”: extend a ‘prospecting | 


permit for coal. 30 U.S.C. § 201 (b) 


(1970). In general, the Courts have. 
held that.“may” is used to indicate — 


- .an-absence of duty to act. .The 


Courts have consistently: held. that. 


- a use of the. word: aay in the 
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(84. LD. : 


“Mineral Leasing Act gives the Sec- 


retary the discretion whether to take — 
a particular action, and until the © 


Secretary acts, the applicant has no 


rights. In Udall v. Tallman, 380. 


US. 1 (1965), the Supreme Court | 


held that under sec. 17 of the: Min- 
eral Leasing Act, 80 U.S.C. § 226 (a) 


(1970) (which: says the Secretary. | 


‘may” issue oil and gas“leases), the 
Secretary had the iserstion to re- 
ject © applications for leases. See — 
Krueger v. Morton, 539 F.2d 935 


(D.C. Cir. 1976) ; “Buiter vy. Mor- 


ton, 529 F.2d 645 (10th Cir: 1976) ; xe 
iT annifan v. Morton, 444: F.2d 200 — 
(10th Cir. 197 1), each of which held 
that the Secretary: has ‘no manda- 


tory duty to! ‘issue a p Prosperang Se 
De bP es 


~The pakeiiaal Shag: similarly 
held that an application for -an ex- 
tension of a: prospecting - permit 


creates no rights in the applicant, 

and that the ‘Secretary, has the dis- 
 eretion to approve: or disapprove 
an application for an extension. In 
an Opinion titled, f nterpretation of — 
the Mineral Leasing Act of 1920 
(4l Stat, 437, as amended: '(Inter- 
pretation) , 56 1.D. 174 (1987) , Soli- 
citor Margold considered: Whether | 

then © ‘existing | 

authority to extend oil and gas 


the ‘Department’s 


pr ospecting ‘permits involved the 


_ exercise of discretion. The statutory | 


language j in question ‘(the Secretary 


may, if he shall find that the per- Ba 
Inittee has been unable with the ex- 


ercise of diligence to test’ the land 
in the time granted by the permit, 
extend any’ such permit for such 
time, not’ exceeding: two years, and 


upon such. conditions. as he shall as 


_, AUTHORITY TO EXTEND COAL “PROSPECTING PERMITS: 
_. BEFECT OF SEC, 4 OF THB FEDERAL COAL LEASING 
: ee - AMENDMENTS ACT OF 1975 | 


_— 


July 21, 197? oe 


7 préseribe); 9 
_ with the. language at question, now. 
The Solicitor concluded that “the 


authority of the Secretary « of the In- 
terior to grant. or deny applications — : 
for the. extension of permits about 
to expire is no ‘less. discr tionary 

than his authority to, grantor deny 
- applications for the i issuance of per- 
- mits in the first place. 56 ID. at 


183. 


A iibedaaant dee of ihe De." 


partment, N cod for Consent by ee 


cant for Coal Lease to Coen 


Exploration. For Goal (Need for. 


Consent) , 57 LD. 478 (1942), con- 
sidered: whether: ‘the Department 
could. explore . lands under’ lease, 


~ permit, or license to private parties. 
Without rejecting or even mention- 


ing Interpretation, supra, the opin- 


jon: said.,that’ a- person who. has — 
diligently. explored for. coal during 


the term of a prospecting permit 1s 
entitled to.an extension, 57 I-D, at 


481, although _ a person who has ; 


failed to explore diligently - is not. 


_ The « opinion cites 43 CFR 198. 25, 12 
FR 417, as authority for this asser-. 


tion. That regulation does not sup- 


port the assertion ‘because it fails to. 
- contain any language that creates'a 
> mandatory: tight to an extension. 


The interpretation in the opinion ‘is 
_also:contrary to that expressed In 


the statute, and to that.stated.in Zaz | 


_terpretation, supra. To the extent 


— Need. for Consent i 1s inconsistent. 
with. the: statute, it is overruled. The | 
current regulations. governing. ex 


was 19 exsetitially identical | 


tensions provide’ that; ‘pétmiite i may : 


be extended “in the discretion of the 7 
| Secretary,”. 43 CFR. 3511.3-1(b), 
and are. consistent with the statute: | 


B. Legislative Hi ‘istory 
This interpretation of the 5 iphts 


of an applicant for an extension is 


consistent with the legislative his- 


tory of the 1975 Act. The provisions 


of S. 391, eventually enacted as sec- 


tion 4 oF the Federal Coal Leasing 
Amendments “Act, were Or, ginally P 
included in the similar provisions of — 
sec. 102 of that bill: Sec. 102 includ- 


ed both the language that sec. 2(b) 3 
was being: amended “subject to 
valid existing: rights” and the lan-— 


_ guage that the holder of'an explora- 7 


tion license had: no right. to a lease. 


— 121: Cong. Rec. 5. 14542, cay ed. | 
July 31, 1975). 


A. section-by- ae alae of 


| S, 391, including an analysis of sec. 
; 102, was. ‘reprinted in. the Congres- 7 
sional Record. The. analysis specif- 
ically included consideration of the 


meaning of the word “valid existing 
right.” Thée discussion makes clear - 


that the term was used to. ensure. 
that’ the amendment: of sec. 2(b) 


would ‘not’ be construed to’ deprive 7 
holders ‘of ‘issued ‘prospecting per- 


mits of the right to apply: for and. 


receive: -preference-right - leases -if 


they: discovered: ‘coal in commercial 
_ quantities ‘during the term’ of .a 


ae pene The (analyse 7 
care: lise Pits ek aus 


“The ‘Coiimnittes wishes to’ ‘stress that . 


the repeal of sec. 2(b) is. expressly “sub. | 
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ject to valid existing rights” and this is 


not intended to affect any valid prospect- 
ing permit outstanding at the time of the 


- enactment of the amendmeuts. Any appli- 


cations for preference right leases based 
on such permits could be adjudicated 


on. their merits and preference right 
leases. issued if the requirements of Sub- 

sect. 2(b) and other applicable law, such 
as the Na tional puivaroumental Policy Act . 


of 1969, were met. 


121 Cong, Ree. 8. 14588 (daily ed. 


July 31, 197 5). This legislative his- 
tory shows that Congress intended 


to preserve the rights of those who 


had received prospecting permits 
prior to the enactment of the legis- 


lation. to apply for and. receive 
. Jeases if warranted, and that it in- 
tended that no new pr ospecting per- 
~ mits could be granted under the old | 


provisions of sec. 2(b). A similar 


discussion in the House Report on 
H.R. 6721,.the companion. bill to 


_ §. 391, shows that the House simi- 


larly intended only existing permits _ 
. sec. 4 of the Federal Coal Leasing ~ 
Amendments, the Secretary had dis: 
cretion to reject all applications for 
extensions of coal prospecting per- — 
“mits and the filing of an application | 


to be preserved. H. Rep. No. 94-681, 
94th Cong., 1st Sess. 22 (1975). The 
comments of Congresswoman Mink, 
who was one of the principal spon- 
_ sors of the legislation, expressed 


Congress’ attitude to prospecting 


permits, in gener al, during the floor 
debates; “First, the preference right 
lease to holders of prospecting per- 
mits would be abolished. Wence- 

forth, holders of. prospecting ‘per- 
mits would be required to compete 


in bidding with all other interested — 
parties, their sole advantage being 
that any data they obtained via ex- 


ploration would be held confidential 
until after the lease. sale. ” [Italics 
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tended. The 
shows that Congress intended that 


| [84 LDr 


enppliedT 129 (ont Ree. H. 134 
‘(daily ed. Jan. 21, 1976). 


The legislative history does not 


| directly address the question of the — 
status of extensions of existing per- 


mits. However, the policy expressed- 
by Congress in amending sec. 2(b) 
and the legislative history show the 
Congress was not sympathetic to the 
old prospecting permit system, and: 


that it intended to ensure that no’ 


future prospecting permits would 
be issued or existing permits ex+ 
legislative history 


existing holders of permits should 
be allowed to apply for a lease. I 
cannot construe the legislative. his- 
tory to favor retention of Secre- 
tarial authority to extend existing 


: ospecting permits. 


‘Summary 


Pr ior to the amendment of sec: 
2(b) ‘of the Mineral Leasing Act by 


did not. give the applicant any 
rights to an extension or otherwise 
reduce the Secretary’ s discretion to 
act. The interests arising from a 
coal prospecting permit extension — 
application are not protected by 

the saving clause in section 4 of thé 
Federal Coal Leasing Amendments 


Act. Asan oil and gas lease offer _ 
was not a valid existing claim, lo-_ 


cation or entry under the Alaska 
Statehood Act, Schraier v. Hicktle, 


aay Ae JOHN SPUART - HUNT, SHERMAN M, HUNT. 
coe 7 July 22, 1977 


“supra, a coal prospecting permit ex- 


- tension. application i is not a “valid 
existing right” tinder the. Federal 
Coal Teas Airiendments 


main sources. First, an. application 


for an extensioit of.a coal prospect- 


ing. permit does not create any 


cretion, and : does not come within 
the traditional meaning of “valid 
existing right” as it has been defined 


by the Department, and the courts. | 


Under these. definitions, a “valid 
existing right” is one which is law- 
_ fully initiated and which only re- 


quires full compliance with the law 


to be fully protected from denial by 
the Secretary. Second, the legisla- 


tive history of the. Act shows that 


only those persons . who held out- 
standing permits were intended to 
be protected and the protection was 
‘Hmited to allowing them to com- 


plete the unexpired term of the per- 


mit and, if commercial quantities of 
-eoal were cliscovered, to apply for 
and receive a lease. 


An application for an extension 7 
‘of a coal prospecting permit is not 
a, “valid existing right” and was, 


therefore, not protected by sec. 4 of 


the Federal Coal Leasing Amend- 


ments Act. Since Aug. 4, 1976, the 
Secretary has been without author- 


ity to grant: an extension of a coal 


: prospecting permit. 


FREDERICK, N, FERcuson, | ; | 
ae Deputy Solicitor, . 
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Act. 81 IBLA 304 


This conclusion is supported by 2 _ 


‘Decided J wy 22 a, 1977 


Appedi from decision: : of. Eastern 
States Office, orien | Color of ‘Title 


rights" in. an applicant, may be. de- : Application ES 18250. 


nied by the Secretary, in his dis- 


‘Set aside and remanded, 


4. State Grants—Swamplands 


Although a grant to a state pur suant to 

the Swamp Land Act of 1849 or 1850 is a 
grant in praesenti, in that the state is 
immediately . vested with an inchoate 
equitable title, the legal title does not | 
pass until the Secretary has determined . 
that the land is swamp: in character and 

otherwise available for disposition. ek 


2, Res Judicata—Rules of Practice: — 
Appeals: Generally—Rules of Prac: 
tice: Appeals: Failure to: ome 3 
Swamplands | i‘ 
Where a. state swamp land selection has — 
been rejected on the ground that the land — 
selected has been disposed of, but in fact - 


that land was available to the. state, the 
judgement is valid and binding until set 


aside, Since the Secretary has: jurisdic- 


tion to determine whether the land Sse- 
lected is available, he has jurisdiction to 
decide erroneously. The erroneous deci- 
sion will not be set aside where the state’ 
did not appeal and the decision has re- 


mained unchallenged for over 100 years, 


the state itself sold the land to a color 
of. title _applicant’s predecessor, and an 
adverse right has intervened. 


3. Color or Claim of Title: Gener: 


A color of title claim stemming from a — 

tax sale by a state in 1900 to a color of 
‘title applicant’s predecessor in interest 
on which taxes have since been paid is an 


‘adverse claim sufficient. to. warrant the 
Departinent. in not ‘setting aside an 1853 
decision: erroneously rejecting. a swamp- 
land selection or from not giving a new 
state selection priority over the color: of 
title application. 2 

APPEARANCES: ‘ WMichael ‘R. Mang- 
ham,’ Esq:, . Hargrove, Guyton, Ramey 
&- Barlow, 


D.C.,, for appellants. 7 


| OPINION BY ADMINISTRA- 
TIVE JUDGE RITVO INTER- 
LOR BOARD oe ae 
_ APPEALS | | 


oe ohn Stuart ‘Hunt and ‘Shisiieh 
M. Hunt appeal . from the. J uly 30, 
1975, decision: of the Eastern, States 
| Office, Bureau of Land Management 
(BLM), which rejected their appli- 
cation’to purchase the NW 1 / 4 NW 
1/4, section-4, T. 16N., R. 5 E., L.M., 

Richland Parish, Louisiana,, Bled 
pursuant to the Calon of Title Act, 
43 U.S.C. § 1068 (1970). The State 
of. Louisiana has also, selected the 
land under the Swamp. and Over- 
flowed Lands Act.of Sept. 28, 1850, 
43 U.S.C. §982 (1970) under 


7 ES 15099. Appellants’ application 
BLM | 


was rejected after the 
determined. that equitable. . title 
to the land: lad ‘passed. to the State 
ot Louisiana pursuant: to © ‘the 
swamp and. overflowed. land grants 
of 1849 and 1850, 9 Stat. 352 and 9 
Stat. 519, respectively, as amended, 


4B US. Cc. § 981 et seg. (1970), and | 
thus was unavailable for disposi- 
tion. The State Office held that the . 
grant under the Swamp Land Acti is. 
 & grant in ‘praesénit and once it ‘is 
| determined that the lands are of the | 
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‘Shreveport, . Louisiana; 
C. Walter Harris, Esq., Washington, 


“character | dcr bal in. ins Act, ‘the. 

- state’s inchoate title becomes perfect 
as of the. date ‘of the Act, citing 3 
Michigan Land and Lumber Co.'v. 
Rust, 168 U.S: 589 (1897), and 48 
CFR 2625.0-3 (a) and (b).° 


Appellants deny that the Depiart- 
ment Jacks authority to settle their 
claim ‘in: their favor, also ‘citing — 
Michigan Land and. Lumber Cos. ~ 


— dvust, Supra, Moreover, argue. the 
appellants, this is precisely the kind _ | 
of claim contemplated by the Color 


of Title Act, 48, U.S.C. § 1068 
(197 0). Finally, appellants | assert — 


that the equities. of.the case weigh 


heavily i intheir favor. 
The Color of Title Act, 43 U. . C... 


-§ 1068. (1970), ‘provides | that: ‘the 


Secretary of the Interior shall con- 
vey title to a claimant who has held | 
a, tract of public Jand. under claim 
or color’ of title’ in good: faith and | 
peaceful’ adverse possession «for 
more than 20.years and: has ‘placed 
valuable :improvements on :the land 
or. has cultivated part of it, and he. 
may convey: title to:a-claimant.who 
has adversely possessed a tract. of 
public land under similar claim or . 
color of title since not Jater. than 
Jan. 1, 1901, and has paid the state 
and local: takes levied | on the land 
since that date, | ; 

“The implementing regulations, 43 
CFR Part 2540 and 2540.0-5(b), 


, label the first kind of claim “class 1” 
and the second kind, “class 2.” The 


claim: in this case is a class 2 claim. 
‘The facts are as follows. : ee 
Duncan W. Murphy: attend the 
NW 1/4. NW 1/4 of section 4, ‘T. 15 
N. BR. 5.E. , L.M., and other leads on 
Aug. 25, 1848, “under reas - 


[84 LD. 


MOLE ONG: 


: pouTey warrant: 44981 aaa received | 
~~ patent, to, the land. dated. November 
1, 1849. ‘Unfortunately, the patent 
was entered in General Land Office — 


. tract books as NW. 1/4. NW 1/4, 


the State of Louisiana applied for 


patent forthe land in section 4, T. 


“16 N., BR 5H. LM. By ‘decision of 


the General’ Land Office (predeces-. - 
- sor.-of.;the. BLM). dated. June 22, 


1858, the application for patent. to 


— the NW 1/4 NW 1/4, sec. 4, TL 16. 
N,, LM., , was rejected on. the sround | 


that the land had already been dis- 


posed of to-another person.? Appar- 


— ently, no: pappew ys was ever taken 

from this decision.’ 

5 en. 1898, ‘the State of Pogeiana 
adopted Act, No. 170, approved 

July 14, 1898, under which the land 


at isstie ‘became subject: to state ad. 
— solely on the: ground that if the land — 


valorem taxes. On J uly 23, 1900, the 


NW. 14 of NW Tor section. 4, Te 
 16.N., BR. 5'E., assessed in the name 
| of Daca Ww. Murphy, was ‘sold 


by: the State of Louisiana at tax sale 


- for 1899 taxes to. G. Hudson, W.. 
F. ‘Cummings and. Hy. Bernstein 
for. the sum of $11. 87. ‘Since’ that — 


- time, the land -has. changed hands 


sixteen» (16): times among private. 
a Th ae the land has — 


: “1 The homestead ° ‘entty. “of prac “em 
braced’ SEY SEY, sec. 32, SW SsWwy sec. 33,_ 
‘R56 °E., NWI, ae ee 4, NE% 


NEY: sec, 5; T. 15 N., R..5.E 


2 After rejection. of: the State’ S application 


for NWi% NW sec, 4, sf be 16 N., R. 5 Eh, 
_ Louisiana ‘applied: for NWY.NWY, sec. 4,°T. 15 
ONL; R.5. By; 


: aes 6, 1852. 


iad “JOBN ‘STUART HUNT, SHERMAN M. ‘HUNT: 
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sand received : ‘proof. of title in 
approved List. No. A,: ‘Monroe. and | Office. 
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ie ben used al ore as: 7 


timber. land.. Ihe landowners: have _ 


sold timber, managed: the: timber 


“etowth, selectively.’ en and: mar-' 
 keted the timber production. Fur- 
Section 4, ae 16 N., R. 5 Ez; L.M., in-- 
stead. of T. 16 N.i 2 “After enactment | 
of the swamp. land grant in 1849, 


ther, each year since 1900 up- to and. 
including 1978, the: State of. Loui- 


-glana and Pasish: of: Richland: have 
; a and ‘collected: taxés’ on: the 


NW 14 of NW he section: 4, T. 16 
N., Re 5? Ea: : 
Appallania: were s iiiformad oe ‘hs 


. Eastern States Office, BLM, on. No- 
vember 16; 19738, that the land had 


in. fact: never been patented. On — 
Jan:'8, 1974, they filed their:appli- 


‘cation for patent, ES 13250, under 
the Color of Title: Act; supra. The 


State of Louisiana, as we have seen, 


_ also. filed an application, ES 15099, _ 


on Nov. 20, 1978, for patent to tie 

land pur suant to both Swamp Land : 

Acts. of 1849 and. 1850. - 
The case cannot be disposed. of 


was'swamp in character in 1849 or 
1850 the title passed to the state and | 
nothing else matters: 

More’ weight must. be. given, im 


our view, ic the: effect. of ‘the 1853 


decision, the’ state’s tax sale in 1900, 


and. appellant’s (and his predeces- 


sors’). Hearse of ea land since 


| then. 


The cases saiseiliced paises estab- 


lish that, for reasons of fairness and 
: ; sound | policy, a swamp land grant, 
although it isa grant in praesent, 


must be found to be swamp in char- 


_acter'and available for disposition 
under the grant before legal title 


passes and that the Secretary’ or his — 


7 delegate has jurisdiction to decide : 
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the. eligibility of land for ‘the 7 


swamp land grant. Having such 


jurisdiction, his judgment, even 


though erroneous, is valid and bind- 
ing until set aside. | ae 
¥F urther, 


_ ous decision for a lengthy period of 
- time, whether the error is one of 
law or of fact, or stems from er- 
roneous public. records. : The: inter- 


vention. of an adverse right inhibits | 


the Department from reconsidering 
its past error, despite the fact that 
the land is still within the public 


domain. A valid color of title claim: 
is. an adverse right: Therefore the 


appellants’ application is to be 
processed, and if all is regular, al- 


lowed and the. State’s. “application | 


then rejected. 


We now turn to a detailed dis 


 eussion of these propositions. 


[1] While the swamp land grants” 


are grants in pracsenti and equit- 
able title would have passed in 


1849 or 1850, all else being regular, | 


the Acts were not self-executing. 


Since the Act applied only to 


swamps or overflowed lands and 
lands remaining unsold, 43 U.S.C. 


§ 982 (1970), the Department was 


obligated to examine the facts and 
records to see whether the land was 
indeed swamp in character and, if 
so, was still available for. disposi- 


tion. The Secretary may investigate 
the character of the land and its _ 


eligibility for disposition, as long as 


the title remains in the United > 


States. Michigan Lumber Co. v. 
United States, supra ¢ at 598. 
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whether consisting. “of 7 
the equitable title or based upon — 
preference, rights: can be, and are, 
lost by acquiescence in an errone-. 


184 LD. 


In U8. v. Minnesota, 270 US. 


181, 202-203 (1926), the Court ex- 


plained the meaning of saying the 
swampland grant was a grant mn 


| eee 


By the act of Sept. 28, 1850, ‘Gousrak _ 
granted to the several States the whole 
of the swamp lands therein then remain- 


ing unsold, ¢, 84, 9 Stat. 519. The first 
section was in the usual terms ofa grant _ 


in praesenti, its. words being that the 


| lands described | “shall be, and the same | 


ale hereby, granted. a The second section 


‘charged the Secretary of the Interior 


with the duty ‘of making out and trans- © 


mitting to the governor of the State an 


accurate lists and plats of the lands 
described, and of eausing patents to issue 
at the governor’s request ; and it. then 


| declared that on the issue of the patent 
the fee simple to the lands: should vest in 
the State. The third section directed that, 
in making out the lists and plats, all 
legal subdivisions the greater part of 
which was wet and unfit for cultivation. | 


should be ineluded, but where the greater 
part was not of that character the whole 
should be excluded. 'The question goon 
arose whether, in view of the terms. of 
the first and second sections, the grant. 


‘was in praesenti and: took effect on the 
date of the Act, or rested in promise until _ 
the issue of the patent and took effect | 


then. The then Secretary of the Interior, 


Mr. Stuart, concluded that the grant Wweas 
-in praesenti in the sense that the State | 
became immediately invested with an in- 


choate title which would become perfect, 
as of the date of the Act, when the land 


was identified and tlie patent issued, 1 
Lester’s Land Laws, 649. That conelusion ~ 


was accepted by his successors; was ap- 


| proved by the Attorney General, 9 Op. “4 
. 258, was adopted by the courts. ‘of: ‘last , 
resort in the States affected, . and was | 


sustained by this Court in. many ‘cases. , 


| French v. Fyan, 93 U.S. 169, 170° [1876] ; es 
| Wright y. Roseberry, 121 U.S. 488, 500, 


et seq. [1887]; Rogers Locomotive [ Afa- 


_ chine] Works v. [American] Emigrant 
—Co., 164 U8. 


559, 570 [18961 ; sic 


i 2] ~“ “JOHN STUART HUNT, SHERMAN ML. HUNT 
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Poisane: 269 U. g- 250 {1925}. A case of 


special interest here is Rice v. Siounr City 
—— € St Paut RR. Co., 110 U. S. 695. [1884]. 
 'The question there was whether the Act 
of 1850° operated, when Minnesota be- 


came a State in 1858, to grant to her the - 


swamp lands therein. The Court aun- 
swered in the negative, saying that. the 
Act of 1850 “operated as a grant in 
praesenti to the States then in existence,” 
that it “was to operate upon existing 
things, aud with reference to an existing 


state of facts,” that it “was to take effect | 


at once, between an existing grantor and 
several separate existing grantees,” 


the Act made no grant to her. 
supplied.] . . ae 4 


As the quote a iii fhe an 


_praesenti grant did not become ef- 


fective until’ the Secretary made 
the determinations required of him 


under the Swamp Land Act. He 
had to-decide (1) whether the land .. 


had been previously sold and (2) 
whether it was swamp in poet 
~The ‘Supreme — Court held 
Work v. Louisiana, 269 U.S. 950, 


960 (1925), that mineral lands were 
not excluded: from the swampland 
grant to Louisiana, and-the Secre-— 
tary could not refuse to issue a 
patent to such. land pending his 
determination of its mineral char-_ 


acter. The Court then held: : 


3. A question remains as to the effect 
of the decree awarding the ‘injunction. 
This, after commanding the Secretary to 
yacate the ruling operating to withhold 
title from the State for any reason de- 
pendent | upon the mineral character of 


the lands: or ‘to. require that their -non-. 
mineral character be shown, contained - 
“and | 


the following supplemental clause: 
further. restraining. him, and them from 
making any disposition of said described 
lands or from taking any action affecting 
the same save such immediate steps | as 


‘and - 
that as Minnesota was not then a State 
-[Italies. 
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are necessary to the further and final 
recognition of Plaintiff's rights under the ot 
acts of Mar. 2, 1849 (9- Stat. 352), and 


Sept. 28,1850 (9 Stat. 519), to the end 
that evidence of title may be given to 


_plaintiff as by said acts provided and re- 


quired.” If, as urged, the effect of this 
supplemental clause is. to divest the 
United States of title to the lands and 
leave the Secretary to do nothing but 
furnish the State evidence of. title in final 


recognition of its asserted rights, the 


decree in this respect is plainly errone- 
ous, aside from any question as to. the 


scope of the bill or the necessary presence 


of the United States as a party. The 


eevee has not as. yet finally established 
tts right to the lands, and the adminis- 


trative processes necessary thereto are 
not complete. The Secretary, it appears, 
has not as yet determined that they were 


swamp and overflowed lands. The finding 


of the Commissioner that they were 


“swamp or overflowed” was not brought | 


in question before the Secretary, and his 
decision ° involved “no- approval ° of ’ such 
finding, but related merely to the ruling ; 


; Of: the Commissioner requiring the State, | 
independently of this finding, to establish 


the non-mineral character of the lands. 


The Secretary, in the ewercise of the ad- — 
ministr ative duty imposed upon him, is 


necessarily required, before furnishing 


evidence of title ander. either of the Acts, . 
to determine whether the lands claimed: a 
were in, fact swamp lands; and he may’ 


not be restrained fron inwestigating and 
determining this in any appropriate 


- PUAIMRE?P, | 


The decree is rene framed. We. 


_ think that the supplemental clause which: 


we have quoted, in effect requires the 
Sceretary to recognize that the State has 


already established its right to the lands 


and to do nothing further in reference to 


them except.to furnish vt evidence of title 


in final recognition of such established — 
right, and restrains. him from investigat- 
ing. and determining,. without reference 
to the mineral eharacter of the lands, 


whether they acere in fact swamp. and 


overflowed lands; _ ‘before - giving final 
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| recognition to such right as the Sidte 


may establish,. under either: of .the Acts 


and issuing to. th any evidence. of title. 


striking. out this: supplemental : clause. 


Thus. modified it should stand. tales 


4 sea 1: 


nr St 
: Sivanpland Act leaves to the Secre- 


tary. the right and duty to deter- 
mine whether. the land sought by 
the State r meets the quilifications OF 


the Acte 
Since fae: pr applies only to 
Tands: “remaining unsold, ”. one of 


the two. issues: the Secretary must. 


~ decide is whether the land is:unsold. 
Mays v. Kirks, 414 ¥. 24181, 184 
(5th Cir. 1969); U.S..v. O'Donnell, 


308 U.S. 501 (1988); Warner Val- 
ley: Stock Company: Ve: Smith, 9 
App. D:C. 187, reversed on ‘other 
grounds, 165 U.S. 28 (1897). Here. 


- the. Secretary decided, albeit. errone- 


ously, that. the land, had been sold. 
We must examine the pee sre | 


E of an erroneous decision. : 


{21 . When the ‘Departihent’ has 7 
made. a determination that, for. some 7 
- Feason. the title did not pass, its de- | 


eision  is:-of some consequence. 


| denied the States’ claim and left the 


Jand in question as public domain. | 


It: is well-established that an erron- | 
. on the contention, deduced from certain 


| language of the Supreme Court in Payne 


-_eous decision-which the Department 
had authority to make will not be 


set aside where the decision has re- 
mained unchallenged. for a lengthy 


period of time and. an adverse right 
ek terial’ whether the State ignored it or 


has intervened, © 


The effect of an erroneous deci: 
. sion was thoroughly discussed i in a 





+ '8 For pumerous citations, see cases’ ‘collected 
in 43 U.S8.C.A. § 982, 0.23... 0. « Set ee 


"DECISIONS OF THR DEPARTMENT OF. THE INTERIOR 


‘is’ ‘lea Snees the 


[84 LD. | 


See raising a, ate issue. State | 
of New Mewico vy. Robert S. Shelton, 
54 LD. 119° (1982). ‘There, New 


The decree :is accordingly . modified. by. : 
3 be nt, oe | Mexico held the same status. as Lou- ! 


isiana. does. here, N ew “Mexico: had 


earned equitable. title to:an indem- 


nity school land “selection ‘by -per- 
forming ‘all things needful to per- 
fect its selection, bit the Secretary 
had not approved the. selection. The © 


| Secretary, acting’. ‘under «a: misap- 


prehension of law. that a later with-_ 
drawal cut off the: State, rejected 


and canceled the selection’ ‘The land - 
was: thereafter restored to entry and — 
opened to homestead entry. About 


14 years later the State. apeeales to 


| have. its selection. reinstated. , 


In discussing the effect of an. er- 7 
roneous decision . holding, that a- 
state indemnity school selection in 
all respects regular and. complete 


7 could: be. defcuted: by a subsequent = 
; withdrawal, 


Secretary. Edwards 
first pointed. out that in many, cases — 
the Department. has. refused. to cor- 
rect.applications rej jected because of 
an: erroneous. interpretation. of the 


law where:there was. acquiescence | or 
e laches. He: then stated: | 


Whether it was right or wrong, it — 


The appellants do not rely, however, on 
the’ fact:that they did not. acquiesce in the 


erroneous decision. "Their. application: for 


reinstatement appears to be based chiefly 


v. New Mezico, supra, and Wyoming v. 
United States and related. cases, that the 
Department's judgment. of cancellation | 
was absolutely, void and. it. was imma- 


not. That contention is not tenable. It 


| should not be overlooked. that the State 7 


had, ‘merely ‘the equitable, not ‘the legal 
title. Until: legal title. ‘passes from the 
Government, inquiry as to alt equitable 


-) ga 


ra rights ¢ comes 5 within the cognizance of the ; 


Land, Department. Brown Vv. Hitchcock 


(178. U.S. 473, 416 118991) ; Plested Ve 


: Abbey. (228 U.S. 42 [1918]). ‘Confessedly 


the’ land, belonged. to ‘the. United States 


when it was listed, and the Land Depart- 
ment... “had, jurisdiction 


or not. “Having such jurisdiction, it. had 


jurisdiction. in, making the “necessary de- 


termination to render an. erroneous | and 
voidable. judgment. 4 Stutsman, y. Olinda 
Laend., Company... (231. Fed. 525, 527 
7 [19161). The “judgment, though yoidable, 


was entitled to respect until set aside by | 
direct attack in Some manner recognized 
by, law. Noble v. Union River Logging Co. 
(147 US. 165 [1893}) ; Burke v. Southern” 


re Pacific Railroad Company (234 U.S. 669 
‘{1914]). 


of jurisdiction. Where ‘jurisdiction: has 
once attached, mere” errors | and irregu- 
é larities AD. ‘the. proceedings, 
grave, ‘although “they - may render the 


judgment erroneous and subject: to be set : 
| aside in a ‘pro per proceeding for that ‘pur- | 


pose, ‘will not render’ the’ judgment ‘void. 


| Until set aside it/is valid: and binding for — 


all purposes and eannot be’ collaterally at- 
tacked. Sée “J udgments,”’ s sec. 39. (88 C. J. 
1078). [italics | eupE ede: = ms 


The case of Leutholtz v. ‘Hotehiviss (259 | 
Pac. 1117 [1927]), decided by the Court 


of Appeals of the First District, Division 
2; California, | shows that. the court -con- 


sidered a. contention substantially the» 
same as appellants are ‘making here, in | 


connection with a ‘state of ‘facts closely 
paralleling those at bar. The: case’ also 
* shows. the importance of:the elements: of 
aequiescence in the same error of law. by 


the Department. that. is conceded to have 


been . committed in: the ease at bar, and 


the application of the. doctrine of laches 


| where the State ‘or one claiming under it 


has been’ dilatory in seeking to oS 


its or his equitable rights. - 


In: ‘that case, in. January, 1908, one 


Clarrage applied to ‘purchase the land— 


' then pantie land of the United States— a 


J OnN STUART HUN Vg (SHERMAN. M, HUNT. 
Suly 28, 1907 


to | determine | 
whether tt should be listed to the ‘State 


‘Want of ‘jurisdiction must be 
distinguished ‘from: error in the exercise 


however: 
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from the State. The State filed indemnity 


lieu selection for the same ‘Feb. 17, 1908, 
issued a certificate of purchase ‘to Clar-— 
rage in 1912, who sold the land to defend- 
ant on “Mar. 12, ‘1921, and gave him a 
grant deed Jan. 9, 1928. By. reason of ae 


classification. of the land as valuable for 
oil and gas ‘subsequent to the completion : 


of the ‘selection, the ‘State’ Ss application 


el was ‘Suspended in 1909, and’ on July 17, 


1916, the State and its transferee received . 
notice of. the ‘Commissioner’ Ss order, re- . 


quiring, them within 30 days to accept. a 
| patent 1 with reservation of oil and gas, or 
appeal, to which no reply was made by. 


either, ‘and the selection was ordered. Can- 
eceled J uly 20, 1927, Neither the trans- 


feree nor his grantee. ever occupied ‘the 


land, ‘and the Jand, in so far as. the record | 


- showed, being open for prospecting, an oil 
_and gas permit was issued to: plaintiff on 


May 23, 1921, who: entered thereon -and 


_ drilled a weli to the depth of 2,600 feet _ 
at an expense of: $70; 000; The court, after rae 
| stating the rule ‘in the’ Supreme: Court | ° 
cases relied on in the case here at-bar, and 


observing that the Land Department’s i 


: action on. the’ selection was: rerrOn cone 


said: 


The trial court ‘sonétuded that’ the - 


State and its transferee had’ accepted the _ 
eonstruction of the law’ ‘as annouriced by 

the Commissioner ‘of the: General: Land 
Office by failing to appeal ‘from: his de- 
cision ‘to the. Secretary of the Interior 
and thereby abandoned his claim; “also. 


that defendant is barred from relief’ by | 
the court by-his long delay, including that — . 


of his predecessor : in’ interest, in. -apsert- 

ing an interest in the land. ' : 
“Appellant attacks - these conclusions. 

He claims that an ‘equitable iriterest hav- 


ing once vested in the State upon making 


the lieu land selection, ‘it was not. de- 
feated by the erroneous’ “ruling ‘of the . 


‘Land Department on a question of law} - 


that, it being a mistake of law, the Sec- 
retary ‘of the Department of the Interior 
should, and can, correct it at any time on 


application; that it is his function’ and 
duty to correct such: mistake,. and. until F 


the Secretary has- determined. the: ques: 
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tion of. whether the land was known to 
be mineral or nonmineral. at ‘the time of 
selection, the appellant’s equitable title 
cannot be questioned. In’ support of the 
authority or duty of the Secretary to cor- 
rect a mistake .of. law, appellant cites 
the case of Gage v. Gunther, 186 Cal. 338, 


68 P. 710, 89 Am. St. Rep. 141 [1902]. This ; 


- might be urged, were it not for the inter- 


vening rights of the respondent, and ‘it . 
could be said without question that appel-_ 


lant and his predecessors in interest had 
not by their acts and délay led one to the 
conclusion that they had — abandoned 
whatey er right they may have had to the 
land. Appellant did not avail himself of 
his right of appeal to the Secretary of the 
Interior from the Commissioner’s ruling. 
The State’s. ‘selection was canceled, and 
both the State. and Olntases acquiesced 
in such cancellation. | 


‘True, the right once having vested, 


could not be lost merely by the seer 


quent discovery of the land’s being min- 
eral in character; but the right could. be, 


and was, we think, lost by permitting the 


Government's cancellation of the selec- 
tion duly made according to its rules and 
regulation to stand for the time it did. 
After the .cancellation, the prospecting 
permit was duly issued to respondent, and 
at that time it does not appear that re- 
spondent was: aware of any outstanding 


claim to, the land. The land was open. for 


prospecting for oil so far as the Govern- 
ment’s records: showed. Neither appellant 
nor his grantor has ever occupied the 
land. Appellant took no. steps: to estab- 
lish. any equitable: interest. he may have 
had in the land until. suit was brought by 


respondent to quiet title to her prospect- 
ing right, and this notwithstanding the 
fact that the Supreme: Court of the United. | 


States had decided the Payne case, supra, 
and Wyoming case, supra, some two.years 
before. Such delay as is shown here must, 
we think, be treated as abandonment of 
his claim. The appellant. slept on his 
rights. AS was said by. the. court below : 
[Italies: supplied. ] 


- “A party defeated by the decision of 


the Land ‘Department may. not. wait many: 


DECISIONS: OF THE: ‘DEPARTMENT OF - THE INTERIOR 
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years after an adverse decision there, . 
especially. of an intermediate department, is 
and, when- the Supreme Court shall have 
announced a new construction of the law 
in an entirely different action; suecess-_ 
fully reassert his claim under such ci © 
cumstances as are here disclosed. et 
The Government, through its cancellation 


of the State selection, reasserted. its title | 


to the land, and resumed control of it for 
a much longer period than. the statute of 
limitations (Code Civ. Proc. Sees. 315 
328) provides, and which may be relied 
upon in adverse proceedings to quiet title 
to real property. " | - 
For the reasons stated, tie judgment is 
affirmed. | | | 
The cases above discussed. are > penal 
distinguishable from the instant case. In 
the latter, nothing appears wherein the 
State by its acts acquieseed in the erro- 


¢ neous decision of the Department, or 


abandoned its claim. On the contrary, at 
all times it, through its lessee, has. cons 


: tinuously asserted its equitable title by 


actual possession and improvement of the 
land, thus effectually precluding the law- 
ful initiation of any rights under the 
homestead laws, The homestead entries 
must be canceled and the State’s selec: 
tions should be reinstated and. the list | 
approved. | . 
The Commissioner’s decision is accord: 
ingly REVERSED. | | 


. 4LD. 119-191. 


The language i in the decision | is a 


forceful statement of the conse- 


quences flowing from an erreneous 
decision long acquiesced in. 

In an earlier case, Honey Lake : 
Valley Company, 48 L.D.. 192° 
(1921), the Department considered. . 
a situation in which a state indem- 
nity selection, otherwise proper, was 
rejected in 1915 on the basis of an 
interpretation of law, as to the effect. 
of a later withdrawal on a pending 
selection, which later was held by | 


wy) SON 


‘die Suprenie Cae to hee incor ‘rect. 


The land was thereafter entered in 
1918. under the desert: land law. The | 
state filed a second selection in 1919, 
~ which it. said: was amendatory of ats 


_ first one. The ‘Commissioner of the 


- General Land Office ruled that the 
first selection was canceled of record 


on July 15, 1915, was not subject’to 


amendment and the second:selection: 


was properly rejected for conflict 
with .a: lawful. entry: of record, In 


affirming thet decision the Depart- | 


: ment held: 


In determining: what ‘Hens if. any, the . 


State. may have under the original, or 
‘fir st selection (0405), filed March 20, 1908, 
the Department has considered the issues 
in the light of the opinion’ rendered by 
the Supreme Court of the United: States, 


| “Mary “E, 1921;<1n' ‘the case of» Payne, : Sec-- 
_ retary of the Interior et al. v. The State 


of New Mexico (255 U.S., 367 [1921]). 


In so. determining two questions neces- 
recognizing 
-. the right of the present. homesteader,: 


garily arise, ‘first, whether, 


Rogers, a subsequent: change in the inter- 
pretation ofa statute justifies the reopen- 


ing of a claim formerly. disposed ra a 
adversely. in accordance with the then - 


prevailing rule or construction placed 
upon a similar statute; and, 


acquired an equitable right, or title, un- 
der its former. filing (0405), within the 


meaning of the recent opinion of the 
Supreme Court hereinbefore referred to: 
and rendered in a proceeding ‘separate 
and distinct from the: ease: under: consid-. . 
_eration,.such. right, or title, had been lost. 


by the. State through its: laches. - 
The fir st. proposition needs little or no 
discussion, At could. not. be seriously con- 


tended that ‘upon a change by either this | 
Department, : or. the courts, in the inter- 
: pretation: of any ‘law, which different con- 


. struction was brought about through the 


| - diligent prosecution of the claim .of an- | 


STUART HUN T. “SHERMAN M. “HUNT 
duly 22, 41977, 


| secondly, | 
whether or not even though it may have 
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other in a separate and. distinct: ey 
ing having no ‘beari ing’ upon this ease; the 


reopening of a former case properly. dis- 
posed of in accordance with the governing 


rule then in. force, would be justifiable to 


the detriment of the property rights ac- 


| quir ed by another iu- the meantime. Such 


a course of procedure would bring about 


chaotic conditions. and ‘promote endless 


litigation. 
In this connection it was held in Ene 


ease of Thomas Hall (44 LD., 113, 114 | 
[1915])— i | 


“Iisa well-settled. doctri ine thata aaa 


j adjudication’ will not be later disturbed © - 


because of a subsequent change in the 
constr uction of the law which governed 
the case at the time it was originally ad- 
judicated. This rule has. been generally 


enforced. by this Department, even in 


cases where the Department’s construc- 
tion of statutes has been declared errone- 


ous by the Supreme Court. (Frank Lar- : ; 
gon, 23 L.D., 452 [1896] ; Mee-v. Hughart 7 
et als 


23°L.D., 455 [1896]. eh a 

It would be immaterial as: the record | 
stands before: this Department whether or | | 
not the State of California acquiréd an. 
equitable right, or title, under its former 
selection (0405), within the meaning of | 
the Supreme Court’s opinion in the case 


of Payne, Secretary of the Interior et al. 


Vv. The State of New Mexico, supra. In the 
case at bar the cancellation order. of. the |. 
original selection’ was entered J uly 31,. 


1915. No action. was taken. by the’ State : 
- until January 20; 1919, with the view to 
reselecting the land as it had a right to 
do in its own interest or that of its trans-_ 


feree. During the time that elapsed from 
date of cancellation of the selection, and 
entry of the land by Hender, Mar. 21, 
1916; the State. failed to avail itself.of . 
the privileges accorded by the governing : 


regulations and principles enunciated in. . 


the case: of Albert M.. Salmon, ees 


[44 L.D. 491 (1915).] 


~The State will not at this late date be 


Hosea to say that the former selection 


should be reinstated, or amended, and the 
entry of contestant, Rogers, canceled. The 
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claim bar the. assertion of any such..con- 
tention. As was said. (syllabus) in Moran 
v. ‘Horsky (178 U. S., 205: [1900].)—. 


mo neglected ; right, it neglected too Jong, . 


must be. treated. as an abandoned, right, 


which no court will enforce.” 
The rule. applicable. here. is 3 well stated 


in Galliher uv, Cadwell, (145. U.S; 368, 873° 
[1892]),. wherein the. court stated that— 


Oe ee [LJaches i is not like limitation,.a 
_ mere matter of time; but, principally. a 
question of the inequity. of permitting the 
- dlaim to be enforced—an inequity founded 


- upon some change in the condition or rela- 


tions of the property or the parties.” 


‘The. Depar tment concurs in ‘the conelu- 
| termination, his application . could 


not be reinstated with. priority over 
a ‘subsequent applicant, The Depart- 
ment concluded that to hold other- 


| sion reached. by. the ‘Commissioner in the 


decision appealed trom which is hereby 2 


| affirmed. 
| 48 L.D. 194-198: 
~The Dapentinit has *alaté tomia 


that a state could lose its right 1 to.a. 
designated. school section, to: which 
it has a right of the same nature-as — 


it does to swamp lands, #.e.,' a grant 


in praesenti, State of mM ichigan, 8 
L.D. 308, 810. (1899), by. action. 
| which amounts to a waiver or is.suf- 
‘ficient: for estoppel. State. of Colo- 
ado (On itehearing), 49 LD. B41 


(1992) 


Here Louisiana. acquiesced. in an 
erroneous decision for over 100. 


years and indeed itself sold the land 


for a'tax delinquency based on the 


erroneous Jand office record. 


dbpeals a decision which i is erroneous : 





- 4 In another. Sicuatien: in ehieh: the ‘alpimiaité 


has: also carried equitable title, a failure to 
appeal: ‘from an erroneous’ décision ‘holding a 
mining claim. invalid was held to prevent:.a 
later attack on that decision... Gabbs Haplora-. 
afd 
Gabbs Exploration Co. v. Udall, 815 F.2d 87 . 
> (D.C. Cir, 1963), - cert. denied, 875 U.S. 822. 
(1963). See also. Sohn Wi: Roth, 8& IBLA. 39, 


tion Company, 67 I.D. 160, 165 (1960) ; : 


41, (1971). 
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withdrawn ; 


[84 LD. | 


_ State’ ‘a laches and the intervening adidive podause it was re ie on incorrect — 
: public land. records, wasexaminedat. 
length in: Charles. D. Edmonson, et 


ali, 61 LD. 855. (1954). The Depart- — 


ment held. that..even: where,the er- ~ 


roneous ground for rejecting.a pref- - 


erence-right application’ was an _ 


matter of fact reflected inthe official _ 
: records of the Bureau of Land Man- ~ 


agement. and within: ‘the : “peculiar | 
competency of. the official in charge | 


-_of the.records.and:acting upon that — 
application, and. the applicant . had | 


no. reason to question the. factual de- 


wise would place s such lease titles i in 

jeopardy and would wullity the. idea | 

or administrative finalityS «99: 0 
- Finally; ‘the Department again 


and again has refiised to reexamine 


swamp land cases ‘where the, land 


had. been. held. not to. be swamp. ain 


character..and. many. yearshave — 
elapsed ‘since the original ‘decision. 
State of Lowisiana, “61 LD. 170 
(1953) ; J ohm. @ Armas, Ac paps 
(1952). om - 

To ei the node cases : 
tablish; for reasons of fairness and 


sound.’ policy, that a. swamp Jand 
grant, althoug ch it is a grant. in 
praesent, . maust ‘be, found. to. be 


6 5In Bamoudsons ‘the Department secmamineil. 


a decision. Bettie H. Reid, Lucille H. ‘Pipkin, 61 . 


LD. 1 (1952), in which it ‘had held: that a 
first qualified . applicant for an’ oil: and* gas. 
lease retained her preference. right even: though : 
she failed to appeal from a decision. rejecting 7 
her offer on the ground that land’ had ‘peen 

in’ fact the ‘land had not’ been | 
withdrawn, but Reid had no:reason to. question 7 
the manager’ 8: decision. It held that.Reid must. 
be reversed. For, a full digcassion,, see 61 I. D, . 

862-365, : 


at 


ce b dispositions ie the enbt be- 7 
fore legal. title..passes, and that the 
| Secretary ‘or his delegate‘has juris- 


diction to decide the eligibility of 
land for the swamp land grant. 
Having’ stich jurisdiction, his judg- 
ment, even though’ erroneous, is 
valid and: binding ‘until set aside. 
Rights, whether: 
equitable title or based ‘upon @ sta- 


tutory' ‘preference; can be ‘and: are - 
lost by acquiescence in’ ‘an erroneous _ 
decision ‘for’ a’ lengthy period of 


time, whether the error is one of law 


or fact, or stems’ from ‘erroneous 
public records. ‘The intervention of 
~ States in any event would’ dispose | 


an adverse right ‘inhibits’ ‘the ‘De- 


partment “from. reconsidering | ‘its: 
past: er ‘TOL, despite. the. fact’ that the 
land. is still: ‘within ‘the public 


domain.” 


None of the cases ‘cited - J alee 
Stuebing’ § dissent deals with a situ: 
ation Where” the State had applied 


for a patent, was denied one, and 


failed to appeal. Furthermore, most’ 
of them. arose in California and 
were’ ‘considered. under’ sec, 4 of the 


- ‘Act of July 23, 1866, 43 USC. § 987 


| (197 4),, which directed. the. Secre- 
tary to issue patents for all Califor- | 
nia swamp. lands without regard to 


anything else that might: have trans- 
_pired. See Work v..United States, 23 


F.2d'186, 187 (App. D.C.1927). The: 
special circumstances leading to the: 
passage of the: 1866 Act are set out: 
in Tubbs v. Withoit, (138 US. 134, 


187-139 (1891). 
“(81 The only remaining question 


is whether, a Class 1 color: of title | 


a OHN. “STUART. HUNT, SEERA M. HUN is 
| aay, 22, 1977 en 


“constituting 


tion” rejected.” 


State Office’ S decision is set aside — 
and the case remanded for adjudi- 


” atin is eae an alee se aon The 
Department: has stated that what 


constitutes, an “adverse right” de-_ 


pends. upon the. circumstances of © 
each case. It has held claims arising 
under the Color of Title Act; supra, 


where bona fide and substantial 
rights thereunder exist, to be “valid 
existing rights” within the savings 


clause of the withdrawal imposed 
by Executive: Order of: Novy. 26, 


1984, Secretary’s Opinion, 55. ID. 


205, 210-211 (1935). Here the color — 
of title is opposed to the State, not 


the United States, ‘since if it-were © 


not present, the swamp Jand grant: 


could be allowed, so that the United Zz 


of the land. ‘The color-of title claim — 


originated in the act of the. state 
itself, and the appellant derives his _ 
title from the state’s. action. He or — 
his predecessors have held. the land | 
for over 70 years and there is not 


the. slightest hint of.bad faith. In 
these. circumstances, I find. that. 


Hunt’s color of title: claim:3 isanad- 
verse right, which, if valid, should 


be’ allowed and the-state’s applica- | 
Accordingly, ‘the | 


cation of appellants’ offer. If it is” | 
found valid, the State? s offer should 
be rejected ; if it is not, the State? S 


| application would be ‘ripe for oa 


judication. a 

_ Therefore. pursuant to ‘the au- 
thority delegated to. the Board ot 
ihe inl, 43 CFR 4. A, oie deei-: 
sion of the State Office i is set aside 


_ Administrative Judge. 
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and the case remanded for further | 
proceedings consistent herewith... 


- Martin Rrrvo, 
“Administrative J ages 
We CONCUR: 


Newton ‘FRisupene, | 
Chief Administrative J wage 


Joan B. Tompson, : 
Administrative J wdge. 


| ANNE PornDEXTER Lewis, 
| Administrative Judge. 


Frepertor FisHMan, 


- ADMINISTRATIVE JUDGE 
STUEBING, DISSENTING. 


On the date of enactment of the 


Swamp... 


tively, the land in maior was of 
the character described by those 


statutes and was legally open and 
available for such disposition by 
the Congress tothe State of Loui- 


siana. Thus, there was no impedi- 


ment, to: the operation of the stat- 
utes, and title vested immediately 


in the State as a grant in praesenti. 


Having so vested, the land office 


could not subsequently clivest the 


State of its title by writing an er- 
roneous decision to the effect that — 
the land was not available and did 
not vest in the State, nor was the 


had already g gained. 
The vice in the majority opinion 


is exemplified in the following two 
monstrably wrong. 


sentences there from: 


‘DECISIONS OF THE DEPARTMENT OF THE 


| and... Overflowed » Land 
- Grants of 1849 and 1850, respec- 


INTERIOR Iss LD. 


E21 When the Department has made a. 


- determination that for some reason title 
- did not pass, ‘its: decision. is. of. some, con- 


Sequence; Whether it was ‘right or wrong, 
it denied the State’s claim and left. the 
land in’ ae in the public. domain. 


. ee ae 


The land was HG “lett in ne pub- 


Jie domain.” It had already passed 
~ ~out of the public domain. The ma- 
i jority treat a grant in praesent asi 


a grant in futuro..There is no way 


- . _ to reconcile that a grant which leg- 
oa ally. vested: an praesenti: in the. State, .. 
in 1849 by an Act of Congress was 


still available to be “left in the pub- 


~ lic domain” by an erroneous admin- 
: istrative decision in 1853. 


The author is the owner of land 
through a chain of title which orig- 
inated. with a patent from the 
United States. Hypothetically, if 


the Bureau: of Land Management: aes 


now or subsequently were to issue 2 
decision erroneously declaring that — 
my land is still public domain, 
would my only choices.be to either — 


| accept the decision as final and. be 
divested of my title, or else avail 


myself of the Department’s appel- 
late procedures and successfully 
prove that the decision was wrong 


in order to preserve my title? Of 


course not. Secure in my knowledge 


that my title is good I could elect to 


disregard the decision as a matter of 


no consequence, and my failure to 
_ appeal would: not-diminish my ‘en- 
ie Mies is 3 ~~ titlement: at: all. ‘Fhis.is. because the 
State obliged to appeal such deci- — 
sion on pain of losing that which it 


Department of the Tuterior has no. 
jurisdiction or authority to revoke — 


vested interests in real property by. 


administrative fiat, particularly 
when such’ a determination. is de-_ 
Pr oper ty im- 
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terests | are “protected from such a 


result by the Constitutional guaran- 


tee of due process. 


Thes swamp land Acts of 1849 9'sad 
1850 each provide that swamp lands 
“shall be, and the same are hereby, 
eranted to” certain states. The Su- 
-preme Court has’ frequently ‘char-.-- 
acterized the various swamp land 


grants as im praesenti grants; that 
is, all lands within the border of 


the - particular state which were. 

swamp in character on the date of. 

the Act were granted to the state on . 
that date. See e.g., Michigan Land : 


and Lumber Co. v. Rust, supra at 
691, and United States v. O’Donnell, 


— 303 U.S. 501, 509 (1938). It is true 
that so long.as. legal title to the land — 


remains in the United States, the 


| Department of the Interior may 
inquire into the character of the — 
land. Michigan Land and Luinber 
Co. v. Rust, supra at 598. This does 
not mean that the Department may 
then divest a state of its equitable. 
title to the swamp land. The only 
determination to be made is whether 


the land was swamp land as of the 
date of the applicable act. If the 
land was swamp in character, then 


equitable title passed as of the:date 
of the act and may not be divested. 


by a later act of Congress, United 


States v. Minnesota, 270 U.S. 181 
(1926), and, @ fortiori, may not be 


divested by this Department. In 


_ United States v. Minnesota, supra, . 
land had been patented to the state 
under the swamp land grants, even _ 
though the land, at the time of the 


patent, was within the boundaries of 


| lands ceded to Indians by. treaty. 


| However, most of the tana Gutetited 
as swamp land was not part of an 
Indian reservation on. the date of 
enactment. of the swamp land — 


grants. Later inclusion of the lands. 


in such.a ‘reservation. could not di- 
yest the state of equitable. title that 


it had. received as . the date of the | 
grant. | 
In aay cneeent case title cr 


- vested in: the State ‘of ‘Louisiana 
with. the enactment of the grant- 


ing statute. The application for. 
patent: was. rejected thereafter due — 


to’a clerical error in the Jand office — 
tract book. Such a mistake’ could not 
divest the state’s equitable title to. 


the land. As the Department stated 
in State of Louisiana v. State Ha- 
ploration Oo: yf D. ‘148, 158 . 
(1966) = ae! 

“The identification of the lands and the 
transfer of legal title were mere matters 
of administration, which could not either | 
enlarge or diminish the grant.” 
The views of the Sapo Court are 
nearly identical : 7 


It is plain ‘that the difficulty of” iden- 


tifying the swamp and overflowed lands 
could not defeat or impair the effect of - 
the granting clause, by whomsoever such 
-identification was: required to be. made. 


When identified, the title would become 
perfect as of the date of the act. The 
patent would be evidence of such identi- 
fication and declaratory: of the title con- 


veyed. It would establish definitely the 


extent and boundaries of the swamp and 
overflowed lands in any township, and — 


thus render ‘it unnecessary to resort to ; 
oral evidence on that subject. It would 
settle what otherwise might always be a 


mooted point, whether the greater ‘part | 


of any legal subdivision was so wet and 


unfit for cultivation as to carry the 


whole subdivision into the list. The de- 


49k 


termination of the. Secretary, upon thee 
; matters, as ‘shown by the patent, would 
be conclusive ag against | any collateral 
‘he being the officer to whose. 
alee supervision. and control the matter is: es- 


attacks, 


pecially. confided. The patent would thus 
be an invaluable muniment of. title and 
a source. of quiet and peace to its: posses- 
sor. But the right’ of the state under the 


first section would’ not: be enlarged by 


the action of the Secretary, except: as to 
land, not swamp. or overflowed, contained 


in a legal, subdivision, as. mentioned in 
the fourth section ; nor could it ‘be. de- 
feated, in regard to ‘the swamp and over- 


flowed lands, by. his refusal to -have the 


required list:made out, or: the patent is: — 


suéd, notwithstanding, the delays and em- 
barrassments. which might ensue. 
_ [Italics added.] . | 
Wright v. Roseberry, 121 ice Ss. 488, 
500-501° (1887). | 

It is clear from 2% conding of 
Wright and other cases that: equita- 


ble title to the land is vested in the . 


State of Louisiana in:this:case,.and 
thus the land is not public. land 
within the meaning’ of the Color of 
Title Act, 43 U.S.C. § 1068 (1970). 
Therefore, appellants’ ‘application 
to.purchase ought to be, rejected. 
There remains. the question of 


whether the doctrine of res judicata, 


or its administrative counterpart, 
the doctrine of administrative final- 
ity, should be applied i in this case. 
The pronouncements, of... general 
rules by both-the courts. and. this 


Department. with ‘respect: to the ap- 
: plicability of res judicata, seem to 


present a study. in inconsistency. 
For example, in Ben Cohen, 21 
IBLA 830 (1975), the Board stated : 


In the absence of. compelling legal or 


equitable reasons for reconsider ‘ation, the 
principle of. res. judicata, ‘and its. coun- 


terpart, finality of administrative action, - 


DECISIONS OF THE: DEPARTMENT OF THE | INTERIOR | 


ment 


426, 430 (1948) + 


«184 LD. | 


will. operate: to bar ‘consideration of a& 


new appeal arising from a ‘later ‘proceed: | 
ing involving’ ‘the same claim and the 


game issues. See United States v. -Blythe; : 
16 TBLA-94; 101, (1974) 5 Ti: M, Perrin, It, 
9: IBLA. 370, 878 . (1973) ; ; 


Elsie. Ve. 
Farington, 9 IBLA 191, 194 (1978) ; a 


Eldon L, Smit hy 6 IBLA 310, S12: (1972) ; : 
 Gabds ‘Heploration Co., 67 LD. 160,' 165+ 


66° (1960), aff'd: Gabbs Haploration Co, Vv. 


. Udall, B15. F.2d 387, (D.C. .Cir.), cert. 
| denied, BT. U.S. 822 (1968 a : ce Bad ets 


24 IBLA. at: 331-82. 


On the other hand, the , Depart: - 
‘stated | in ‘United States v.— 
United States Borax Co. 58 oo 


\The.Secretary of the Interior: are “& 
eonsinains duty as: guardian of the pub- 
lic lands. He :loses this power: and his — 
jurisdiction. ends only: when the Govern- 

ment: no longer has legal title. Thus, in: 


. dealing with those’ who claim or apply 


for an‘interest in. ‘public Jand,: so’ far as. 
the Government is. concerned the Secre- 
tary’ S decisions are not controlled by the 
principle | of res judicata. His first duty 


‘is to: see that the public domain is con- 
served, managed and disposed of in the 
mannei Congr ess ‘has directed. And while 


he ‘has jurisdiction over the land, he may 
open any proceeding and.correct or revise | 
or. reverse any: decision of the. Depart- 
ment or the General: Land Office provided 
interested persons in appropriate cases 
liave notice and © opportunity to’: be 
heard. Before the passing of legal. .title, 
his’. ‘findings. and decisions are ag com- 
pletely: subject to zeyision as are those 


. of a court before. final judgment or be- 
fore the’ end of its term. 


Moreover, as Davis notes. in “ie : 


| pene on administrative law, 2K. 
: Davis,. Administrative Law Trea~ 
tise, §§ 18. OL to 18.12" (1958, Supp. : 


1965), the courts ‘likewise have 


‘seemed of ‘mixed’ opinion. But the 
better view is that: res s judicata i is Ap : 


the: conditions 
-. ‘tights in‘the administrative context - 
ae closely parallel those in judicial pro- 
~ ceedings.. For example, in: Pearson | 
oF, Williams, 202 U. S. O8i (1906), . 
Justice Holmes seems ‘to state that 
res judicata is not applicable toad- -: 
‘ministrative determinations. But. it 
is clear that he So. held i in that case 


rT ies “JOHN ‘STUART HUNT, 
LY cstueety Thats cy ng el BB A907 
: propriate ‘in sonte- Avoumumancen: : 
Those’ cir cumstances’: ‘obtain ‘when 
for’ determining. 


because of the:stmmary nattre’ of 


the: proceedings, In West v.. Stand-— 
ard Oil Co. 278 U. $..200 (1929), ‘the. 
Supreme: Cone held that the De-_ 


partment had the: authority: to ‘re- 


_ open proceedings at any time before 
the passage of title: An. earlier: Sec- _ 


retary. of the Interior had deter- 
mined that the land was not known 


- to ‘be. mineral 3 In: character i in. 1908, . 


_ the date of the survey. ‘Consequent- 


ly, the land would pass to the State 
of California, and its grantees as a. 
result of various ‘school land grants. : 
| Notwithstanding the. earlier detet- | 
mination, a later Secretary ‘Te- 
opened the proceedings and reversed 


_ the findings. The Court affirmed the 
Department’s later. action i in reopen- 
ing the proceedings. ‘The decision 
emphasized two. things. Fi irst, the 
Secretary’ S duty as guardian of the 


: : public lands obliges him to see that 
none of the public domain is dis- 


° posed. of to those not entitled to re- 


ceive it. Second, the earlier deter- 
; mination had not been. based. on a 

factual hearing but on a imisappre- | 
hension of the law. ‘The Court held 
that the pertinent facts had not t been 


adduced at the first hearing. 


SHERMAN M, “HUNT ee ABR 
Those: — eens aasstions: are athe 7 
same considérations the Department _ 
has relied'on when refusing to-apply 
the doctrine of res judicata. For ex- 
ample in: Whitten: v: Read, 53-I.D. 
453 (1931), 1a very complex: swamp 


land case, the. ee stated.’ in 
the syllabus at 454: ae 


‘The rule of res. ‘judicata is : not, sippli: 


table to a ‘decision’: ‘by the Commissioner ; 
of the Gerieral: Land Office holding that 


the land. was not swampy: in character 


‘When, ‘he had no. facts before him other 


than the preliminary. showing by, the © 
State that ‘the land was swamp, and» 


inured’ to the ‘State ander the a - 
[Ljand. TAlct. Cay ae 


In: United’ States Vv.  Dandted States es 


Bo oran, Co., supra, the ‘Department 


| went even further: 


“The. principle of res. judicata ee no 


s application to proceedings in the Depart- 

ment relating to disposition of the public 
domain ‘until legal title ‘passes, and find- 
| ings. and decisions are subject'to révision 


in proper cases. ‘Where, an expert witness — 


in a. former. proceeding | subsequently 


changes his. opinion ona material issue 


of fact, the deter mination of which is en- 


tirely. dependent upon ‘the reasoning of 


_ such | a enomer: cra may be. 


ordered. 


58 L D. ati 406, 


The case law of both the Supreme 


Court. and this Department may be 
“summarized as follows. While the | 
doctrine of res judicata 1 may be ap- 
plicable in some instances, two prin-— 
ciples will militate against its appli- | 


cation. First, if there has been. less: 


than a ‘complete exploration of all 


the relevant facts, the doctrine prob- 


| ably will not be: applied. Second, the 
doctrine’ will not’ be applied. where 
“ the land i is about to Pass from « own- z 
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ership by is United States toa pri: 


vate party. The Secretary’s duty as 
guardian of the public lands obliges 
him to see that none of the public 
domain is passed’ to those not en- 
titled to receive. it. See e.g., Knight 
ov. Onited States saa Ass’n., 142 
U.S. 161, 181 (1891). 
_. In the case at bar we note that tis 
| J une 22, 1853, decision of the Gen- 


assumption that the land in ques- 
tion had- already been patented to 
another person. That assumption in 
turn was based upon a clerical er- 
ror in the land office records. It is 
doubtful that the merely clerical na- 
cure of the decision rejecting Louisi- 
ana’s swamp land selection should 
be characterized as: an “adjudica- 


tion.” But even if it were to be: dig- 


nified with such a characterization, 
_ it is nevertheless clear that the de- 
cision was summary in nature and 
' based upon a misapprehension of 
the facts. Moreover, the State of 
Louisiana had no reason to believe 
that the official land office records 
were incorrect. As a result, there 
was no realistic opportunity for a 
full exposition of the relevant facts. 
Tor these reasons, the June 22, 1853, 
decision of the General Land Office 
is not res judicata. 

| Accordingly, I would hold that 
title to the land vested in the State 


as a prant in praesenti, that the 1853. 


decision of the land office was of no 
‘consequence, and that the 1975 de- 
cision of the Eastern States Office 
should be affirmed, 

I further would suggest that this 
is a case in which the doctrine of 


- after-acquired title may be applica- | 


"DECISIONS. OF. THE DEPARTMENT. OF. THE. INTERIOR 


[ee at 


ennte as appellants? ah of . title na 
~ originates with a conveyance from — 
the State. However, appellants’ av- 
entes for recognition of their claim’ 
properly. would die in. and’ to, the = 


State of Louisiana. 


Epwarp W. Srumre, nan 
| Administrative J gees, 


7 To cONCUR: ee ake 
eral Land Office was based on the - 


Dovaras E. Hexmavns, au 
Administrative J udge.. 


ADMINISTRATIVE 7 UDGE 
GOSS DISSEN TING :. 


In order to grant either the State 
or. appellants’ the land, the Depart- 
ment: must specifically. or by impl- 

cation set aside the Department, ac- 
tion of June 22, 1853, which rejected 
the State application for patent for 
the erroneous reason that the land 
had previously been patented. Since 
the land remains in Federal owner- | 
ship, the decision that it was pat- 
ented should.be set aside. The doc- 
trine of res judicata—administra- 
tive finality cannot be applied. 

For Louisiana’s in praesenti right — 
to be cut off, therefore, the State 
must be. deemed to have (1) volun- 

tarily waived its right or (2) be in- 
voluntarily estopped - from asserting 
its claim. aoe : 

‘The State of Louisiana renied its : 


swamp selection on Nov. 20, 1973. 
Appellants filed Jan. 8, 1974. Under | 


43 U.S.C. §1068 (1970) the State — 


claim-should be adjudicated prior to 
any patent to appellant. The State 
Office should have consolidated the 


42]. “JOHN, STUART ‘HUNT, 


J uly 22, ee: 


eS cases, ‘aid fir st Mmideted the 
- rights of Louisiana against those of 
the United States. 
, Here the in praesenti right of the 


is. subject: to the discretion of the 
‘Secretary pursuant to sec. -1068, 
supra. I do not believe that such a 
‘discretionary color of title right 
should be considered an interven- 
ing right sufficient to bar the State’s 


claim. It was the error of the De-— 


‘partment which originally caused 
the problem here, and any doctrine 
by which such error is used to de- 
prive a State. of its valuable rights 
should be very strictly construed. 
It has not been shown that Loui- 
siana had or should have had the 


a sufficient: knowledge ‘of the true 
facts and. ‘sufficient intent to be. 


~ charged with voluntary ‘waiver of 
its rights. As to whether Louisiana 


waived its unknown interest when | 
- itmade a tax sale to appellants’ pre- 


_ -decessors, it appears Louisiana has 


followed the doctrine that a tax sale 


is intended to pass and does pass 
only the interest. of the delinquent 
_ taxpayer. In the 1964 decision Xal- 
denberg v. Klause, 162 So. 2d 73 
(La. 4th Cir. 1964), writ ref. 246 
La. 356, 164° So. 2d 354, the Court 
discussed the then Louisiana law at 
162 So. 2d 1: | | 


‘The interest. ony ea ata ios ar for 
delinquent state taxes by a tax collector 
is only that owned by the delinquent-tax- 
payer. LSA-Revised Statutes, alt :2183- 
3 Av aie 


1 The State Office decision lists the Acie 
of the Louisiana elaim, ES 15099, put does not 
show . Louisiana as a party - in. its decision. | 
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#8 ot The adjudication for. delinquent 
taxes to a tax purchaser by ‘a sheriff 


under LSA-Revised Statutes, § 47 :2183, 
is distinguished from an express adjudi- 
cation to the State, in that the State is 
- State stands on.a higher plane than — 
a Class IL color of title right, which — 


not invested with title to the involved 


property and, therefore, cannot and does 


not itself grant title thereto. It possesses - 
only a lien and privilege on the property. 
to Secure payment of its delinquent taxes 
and, in the enforcement of that security 
can, pursuant to legislative. authority, 


_ cause the sale of the property. Dyer v. 
| Wilson, ta. -ADD., 190 So. 851. | 
In the case herein, apparently the 
State’s sale passed no interest to ap- 
-pellants’ predecessors ; hence there — 
would be no. State waiver by virtue 
of the sale. It is not clear from the 


record whether appellants’ chain of 
title permits them to claim color of © 


title for any greater interest than 


that which passed at the tax sale. 
Appellants should be given the op- 
pertunity to present any further 
analysis of Louisiana law. 
For both voluntary waiver and 
for an involuntary estoppel, Louisi- 
ana aud appellants are in the same. 


positions as to constructive knowl~ — 
_ edge and whether they should have 
looked behind the tract book. There 


can be no legally cognizable reliance 
by appellants and their predeces- - 


‘sors; here appellants’ predecessors,. 


the State and: the Department all _ 
had.the same means of determining 


the condition of the title. See Okla-— 


homa v. Texas, 968 U.S. 252, 257— 


68 (1995).. The. State cannot be 
charged with waiver of an unknown 


right, especially where the State 
was misled’ by the United States. 
This concept was discussed in Hun-~ 
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‘ter V. Baker M otor Vehicle Co. e 205 


ai 1006, 1018 (N.D. N.Y. 1915): 


This plaintiff’ waived niothirig, as ae 


doctitne of-waiver rests on full knowledge 
‘of the facts.°7 Am. & Eng. Encyclopedia 
‘Of Law} pe 155, ne several ¢ cases. . It is 
‘there said: fies A ae 


“Waiver implies knowledge, ‘and one | 


cannot -be- ‘held ‘ to have forfeited any 
‘rights by reason of ‘acts: done in ignor- 
ance of the extent of thosé rights.[?] 
Thus, at ‘workmanship contracted’ for has 


been inadequately performed, one. who # 
accepts it in ignorance of the ‘deficiency 


. does. not. waive. his. right to. insist upon 
the defect. So, too, if he has been: ‘put off 
| his guard or misled by the conduct of 
| the other party, a waiver induced By such 


deception will not : ‘be charged a hile . 


‘ham, ” [Italics added.]-: 
- Neither is: ‘Louisiana ‘barred ‘by 


He deepal through acquiescence or 


waiver. Appellants cannot. be 
-deeméd to have relied: because of the 
constructive knowledge ‘discussed 
supra. Further, the State’ has been 
guilty of no'gross negligence ; under 
Crary v. Dyé, 208 U.S. 515, 521 
(1908), there can ‘be‘no ‘estoppel, 


particularly since wights | to” Zeal 


property are involved : 
The principal of estoppel i is well settled. 


It precludes a ‘person from deriying’ what | 


‘he has said or the implication from‘his 


‘silence or. conduct: upon. which another, 
has acted. There must, however, be some 


- *intended* deception | in’ the conduct ‘Or 


-declaratious; ‘or’ ‘such: ross’ negligence ‘as. 
to: amount: to constructive. fraud. Brant 


Ve: Virginia Coal. & Iron Co., 93. Uv. S. 3826 


" [1876] ; Hobbs” v. McLean, ‘17 ‘U.S. 567. 


[1886].- “And in respect to the ‘title of real 
property. the party claiming: to have been 
“influenced, by. the conduct or- ‘declarations 


must. have not only been destitute of 


. . 2 Accord, Himmelfard- Ve United ‘States, 175 
W. 2d 924.(9th Cir. 1949); United. States. ¥,. 


Tohnson, 93 IBLA 349, 356 (1976). 


OF THE ‘DEPARTMENT OF THE: INTERIOR | - 


aa I.D. 


Imowledge of the true state of the title, af 
but also of any ‘convenient and available 


means of acquiring’ ‘knowledge. Where the | 
condition of the title is: ‘Known, to both 


parties, or: both. have the ‘same’ méans of: 


ascertaining the truth, there: can be no 


estoppel: Brant. We Virginia: Coal & Iron 
C0. supra. These. principles are expressed i 


and. illustrated by cases in the various. 
text books upon sane rights: and rem- 


= edies. oe | 
Iti is. clear: that the ee of oe: 
isiana herein does not, approach t that 
referred to in Crary. - : 


Rather than the State: it sould = | 


Seed: that the United’ States” is 
‘estopped. to” dény. relief to Louisi- 


ana. See, ¢.g., In the Matter of Peti- 
tons for. v aturalization 0 if 68 Fili- 


pino War Veterans, 406. ae Supp. a 


931 (N.D. Cal. 1975). The misrepre- | 
sentation. herein, although, innocent, - 


was made not: by. the State but by at 
the Department with a'special-con- 


structive knowledge of its érror. See 
Zielinshyi: vi: Philadelphia: Piers, — 
Inc.; 189 F. Supp. 408: (E.D. ‘Penn. ane 
1956). It will be noted that the pro-_ 


- visions of 43 CFR 1810.3 would be 
inapplicable to this’ case, for Louisi- 
ana, (unless | it. ‘is estopped) has a 


statutory right to. the property. | 
_, Louisiana. filed its, application 
prior to. that. of appellants, an addi- 


tional element of priority... 


In addition to the above, the facts 


on this. case .can.. be. diet rained | 
from those: cited: by the: ‘majority. | 


For example; Class Ir color of title 
rights are less than those of an en-— 


tryman. In Leutholta * v. H otchhiss; 7 


supra—the - California . Court, of 


a 


"ADMINISTRATIVE! “APBEAL OF ‘JAMES. ROSENBERG Dy AREA. 
Se ape DIRECTOR, PORTLAND AREA OFFICE ed seer |. 


‘439 


August p.. 1977 


; ‘Appear decimate on ‘high: the De- 
ve par tment based. State of Me ew. Men- 


ico, supra—the acquiescence was 
_ with full knowledge of the facts-in- 
—-volved ‘and the subsequent United 
_ States permittee had expended $70, - 


000 i in drilling an oil well, 

= submit that to carry out ‘the 
a mandate of Congress as, expressed 
in the Swamp Lands Act, the State 


| | ‘Office should be affirmed and appel- _ 
color .of title. application 
-. should be denied; subject to evalua: 


Jants’. 


tion by the State Office of. any sub- 


- missions. regarding ‘waiver andthe © 
_ law: of Louisiana ‘tax’ sales.: Such 
submissions: ‘could be reviewed: by 7 


_ the Stiite Office as part, of its adjudi- 


cation of the State claim, ES 15099. 
Tt may be that appellants: must | 


seek their remedy. pur suant. to. any 


x od Louisiana equitable relief statutes. 


Ld OSEPH WwW: Goss, : 
| Administration J Fudge, 


| 7 ADMINISTRATIVE - APPEAL . 
OF JAMES ROSENBERG v. 
- AREA DIRECTOR, PORT-— 


LAND AREA OFFICE 


6 TIBIA 124 


: = Appeal from, an administrative deci 7 


ae 


| ro Office, Bureau of: Tidien ‘Affairs, 


 goncerning sale of grazing -privileges 


-_ on the Umatilla Reservation, Oregon. 


Decided August: 1, 1977 a 


REVERSED. IN PART. AND Ar. : 


7 FIRMED IN PART. 


1. Indian Tanda: Gmaing: Apple: 


Generally : 


A person who Hasan interest ciat ould. | 


be adversely affected by the outcome of an 
appeal’ is’.not ani interested. party and 


ser vice ofan appeal on. such person is not 
= necessary under 25, CFR 2 2 -11(a). 


gO. Indian Tands: Grazing eines Gen 
erally * ee ree 


Submission of more ‘than one ‘Bla ¢ on any 


one: ‘unit by any given bidder is considered — 


proper unless. sero by the sale a 
terms. oe es ae 


_ APPEARANCES: Ralph Currin, Esq, 


of Currin: and Storie, for appellant, 
James Rosenberg. ? . 


OPINION BY CHIEF. ADMIN- | 


ISTRA TIVE, JUD GE WILSON : 


_ INTERIOR BOARD OF 7 | 
INDIAN APPEA LS 


: The. above- entitled matter comes 
: before 1 the Board’for review and de- 
cision pursuant to the provisions of 


25 CFR 2.19(b). a : 
Briefly stated, ‘the facts regarding 


the appeal are as follows: 


~ In response to notice styled Sale 


| of. Grazing Privileges, dated Apr. 7 
14, 1975, sealed bids received. on or — 


before - 9 am., Pacific: Daylight 


‘Time, Apr. 30, 197 Dy Were opened _ 
immediately thereaftér at the Uma- 
‘tilla Indian ‘Agency ‘inthe presence 
_ of bidders who desired 'to attend... 


Four bids were ‘received on. Range 7 


Unit No. 12 which 3 is. the ame! of © 


440 | 
this appeal. The bidders ak the, 
amounts bid are as follows: : 

“Tt. Anderson Land and Livestock— 
$1,488.29. © 


2. John K. . MeLean—$1, 200 
37 ames Rosenberg—$1,550 


4, Anderson Land and vest 


$2,200 


Andersen Lead aaa Tee | 


was declared. the high bidder on 
Range Unit No. 12 and on May 5, 


1975, was officially awarded the 


grazing privileges thereon by the 


: Superintendent of the Umatilla In- . 


dian Agency for the period Jan. 1, 
1975, to Dec. 31, 1979. All aaee 
on the unit involved were notified 
of the award.. 


Thereafter, on May 28, 197 5, 


James Rosenberg, through his at-— 


torney, Ralph Currin, filed @ peti- 
tion appealing the Superintendent’s 
decision awarding the grazing priv- 
ileges to Anderson Land and Live- 
stock. The petitioner alleges he was 


the high bidder on the unit in ques- 


tion based on the following asser- 
tions: 


- That: prior to Apr: 30, 1975, your peti- 


tioner filed a sealed bid with the Bureau 


of Indian Affairs, Umatilla Agency, in 
the sum of $1,550.00 and deposited there- 
with a Cashier Check No. 68019, issued 


by First National Bank of Oregon, Pen- - 
_ dleton Branch, in the sum. of $387.05. . 


There were three bids. Opened: pi the 
amounts as follows: 
Anderson Land and | 


Livestock 
‘Johu McClean [sie]_-.----- $1, 200. 00 © 
- James Rosenberg-.-------~ $1, 550. 00 - 
. hereafter, Anderson Land &: Live- 


stock was permitted to file an additional 
bid for the same grazing unit in the sum 


of $2, 200.00. and the grazing privileges 


were awarded to said. Anderson. Land & 


‘Livestock, Your: petitioner ~ understood 


_ DECISIONS. OF THE DEPARTMENT. OF. THE INTERIOR 


_ooat ne $1,486, 29 


(84. LD. 


that any biader was allowed ety one bid. 


~-for each range unit. After Anderson 


Land & Livestock heard the bid of your 
petitioner, it was allowed to bid again. 
at a larger figure than its first bid: 

Your petitioner alleges that the proce- 
dure followed on the allowance of the 
second bid violates the spirit, if not the 
law, on sealed, competitive bidding. 


Upon receipt of the Notice of Ap- 
peal, the Assistant Area Director on. 


June 2, 1975, requested of appel- 


lant’s attorney via certified mail, 


return receipt requested, proof of 7 


service of the petition on John K. 


McLean, one of the bidders on. — 


Range Unit No. 12. . = 
On July 10, 1975, the Area Die 


rector via certified: mail, return re- 
ceipt requested, advised appellant’s: 
counsel that proof of service on 


John K. McLean had not been: re- 
ceived and the failure to do so was 
grounds for summary dismissal of 
ae appeal. The Area Director also: 
advised appellant’s counsel that the 


, appeal had been considered on its 


merits and that the Superintend- 


-ent’s decision awarding the grazing 


privileges to. ‘Anderson Land and 
Livestock was being sustained. 
Among other things, the Area D1- 


rector. ‘teported that. the record did 


not show “that an additional bid of 
a larger figure was submitted by 
Anderson Land and Livestock after 
the bid of Mr. Rosenberg was read 


at the bid opening.” 


On Aug. 1, 1975, the Aves Di- 
rector further advised appellant’s: 


counsel that the appeal of May 22, 


1975, had been dismissed on July - 


10, 1975, specifically for failure to 


file proof of servicé on- John K.. 
McLean as paeeae BY. 25 oe 


ae.) "ADMINISTRATIVE APPEAL OF JAMES ' ‘ROSENBERG v. AREA 
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DIRECTOR, PORTLAND AREA OFFICE: 
| : eh 1, 1977 | . 


| 2. 11 (a). No O Smeal ee 1s inde in the 
letter of August 1, 1975, that the. 
inerits of ‘the appeal of May 23, 
1975, had been considered and a oe 


‘CISION. rendered thereon. 


It is from this decision of Aug. ce ay 


1975, that the appellant. on Aug. ue 


: 1975, filed.a notice of appeal. to the | 
Commissioner, Bureau of Indian 
Affairs, setting forth the following 


grounds : 


1. The action of ae ee Direc- 
‘tor In dismissing the’ appeal was 
arbitrary. and. contrary. to law be- . 


cause. John. McLean is not an in- 
| terested party; " a 
2. The appellant has. not. a 


heard on the merits. of his appeal 


which challenges: the. procedure 


_ whereby a bidder 1 is permitted two 
x sealed. bids:in-different'sums.on:one 
grazing range unit. at one > bid pen : 


ing 
— On Ja am. 21, 4975. ie Reis 


Affairs: via: certified mail, return 
receipt. requested, advised: appel- 


—lant’s attorney . that: the Board ot 
Indian Appeals would. review and a 
vender a final decision on the ap-- 
peal since the Commissioner | had 

- failed to. act ‘on the: ‘appeal. within 


the 30-day limit set forth in'25- 
e ay limit set forth in: re by ‘proceedings ° conducted ° under 


CFR. 2.19.. Copies. thereof were 


furnished the Portland. Area. Di- 


: rector, . Anderson. Land: and “Live- 


stock Company, John’ K. McLean 
and Leslie. Minthorn of the Con-, 


e federated Tribes of. Umatilla. 


No copy: of the letter of J an. 27, : 
1975, was’ furnished the Board. As 
‘a consequence, the Board had no 


cer of ie ere | teal ty 2 


of the appeal until. July 13, 1977; 


when the: appeal. record. was ‘sub- a 


mitted to the Board by the Bureau _ 
of Indian Affairs. No explanation 
was given as to why the Board had 


not ‘been furnished a copy of the | ; 


Jan. 27, 1975, letter. Z 
The. passage of some 2 years: 
without any action on the appeal 


has for all ‘intents and. purposes: 


mooted. the appeal. However, it is 


the opinion” of this Board that a 

decision is in order to. dispose of the 
issues ‘raised -in- the: appeal and to. 
| clarify - the” 
| thereto. ~ 


“Fecord. in regards 
“f2y The: Board: is in’ ena 
with: appellant’s first. contention 
that.John. K.:McLean' was not an © 


interested party’ for service. pur- 


poses; under. the provisions of: :25— 
CFR: 2.11 (a): which: provide : for 


| service. on each interested. party 
Deputy ° ‘Comiinissioner ’ of" alan 


known tohim as swch.: (Italics sup> 


_ plied). The: appellant in-this par- 
ticular: instance: did not consider 
° McLean as stich’ since he- would not 
be affected ‘by the outcome -of ‘the 


appeal. BS: CFR 2 A(b) defities teas 2 


terested party” as any.person: whose 


interest ‘would be adversely affected 


this: part. McLean, in the opinion 


of this Board, had no interest in the — 


matter. that would | “be. adversely 


: affected. by, the final outcome of the 


appellant’s appeal. Accordingly, 
the Area, Director’s decision. hold- 


ing to. the contrary should” be 
es reversed.” os . 7 


‘The Board however” is “not. in. 
agreement with the appellant's 


“second. contention ‘that no: bidder i is 
permitted two sealed bids i in. differ- 


ent sums on-one’ grazing range ‘unit 


- | at one bid « opening. | : 
=o an examination of the: ternhs : 
| of the sale of grazing privileges i in- . 


dicates no prohibition. against the 
submission of more than’ one ‘bid on 


any one unit ‘by. any. given bidder. | 
The record | shows Anderson Land. 
~ and. Livestock submitted. two ‘sepa- | 


rate bids on Range Unit No. 19, one 


on Apr. 29,1975, which: was re- 
-eeived by the Agency at 8:55 p.m, 
-and-the other on Apr.. 80, 1975, at 

8:55 am. The record further. in- 


 dicates all bids submitted on Range 
Unit No..12 were Feceived. prior to 
9 a,tn:, Pacific Daylight Time, and 


opened thereafter in- accordance | 


with. the terms of the sale, “We find 


no merit: in appellant’s. allegation 
that Anderson: Land and: Livestock © 
; THE “EFFECT: OF 
sbid’was — 
opened and: heard. The evidence 
clearly does: not, support..such: an * 
allegation. On: the contrary, the — 
- evidence indicates the. four bids on 
Range -Unit. No...12 were. properly | 


was permitted to file an. additional 
bid. after. appellant’s. 


received and opened. and. the. award 
made. accordingly. . 


awarding _ Anderson. Land» and 
~ Livestock | Range Unit, No. 
should be affirmed. - 


NOW, THEREFORE, by. a 
of the ceria delegated to the | 


_ DECISIONS. OF |THE DEPARTMENT OF THE INTERIOR _ 


For. the. fore- : Generally: 


_ mo) ing reasons. the. Area, ‘Director’ Ss 
decision of J uly 10, 197, B, sustaining 
.. the - ‘Superintendent's decision in, 


Boned of Indian Appeals by the 


e Secretary of the Interior, 43 CFR 
4.1, the Area Director’s decision of 
July 10, 1975, summarily dismiss: 

ing the’ appellant’s appeal. of May 
93, 1975, is: hereby REVERSED: 


for the Teasons hereinabove stated 


and the Area Director's decision 


sustaining the. Superintendent’s ‘de- | 


cision. awarding Range Unit.No. 12 


to ‘Anderson Land and Livestock is 


hereby AFFIRMED. 


This decision . is final: | for the 
Departments. - | 


~ ALpxanpER HL ‘Witsow,” os ; . 
Chie f Administrative J udge.. “ 


We concur: 


Merron; J Sazaan, a 7 5 nae 
Administrative J udge. Pate nose 


We. ‘Pane Horo, oo . — 
i Administrative J wage. 


“MINING 
- CLAIMS ON SECRETARIAL 
AUTHORITY” TO 
“PROSPECTING . PERMITS © 
FOR COAL AND - PHOS- 


PHATE | | 
Coal. Leases and, Permits: 2 Permits: 


A ‘prospecting “perihit for » coal cannot be 
issued: ‘for land: ‘Subject to a claim: ‘If a 


prospecting. permit. for-coal purports to - 


cover; land subject. to a- mining claim, . it 


As. invalid as to. that land. Consequently, 
2 an. demonstrating | a discovery of coal in. 
commercial quantities in land subject to. 


2. prospecting permit, the permittee must 


exclude coal in. land. covered -by a. mining | 


claim. . - 


[84 LD. 


ISSUE. | 


adap! 2 THE EFFECT. OF MINING CLAIMS ON SECRETARIAL’ 
fc ae _ AUTHORITY TO ISSUE PROSPECTING PERMITS ‘FOR Be 


“COAL AND ae cacatage 


44 


z : Phosphate Leases and Permits: Permits 


oa A. prospecting permit. for. DhDaphale: can- 


. not-be issued: for-land, subject: to a. claim. s 
If.a-prospecting | permit for: phosphate 
‘purports to cover land subject: to: a: min-— 


ing claim, it is invalid:as to‘that.land. 


=~ Consequently;-in demonstrating a discov- | 
ery of a valuable deposit ‘of phosphate in | 
7 Feats 


land ‘subject to a prospecting permit, the 


‘permittee must exclude’ any phosphate t im 


land covered by. a tnining: claim. : 
Multiple: ‘Mineral: Developinent ‘Act: 
Generally i 1 


. The ‘Multiple Mineral: Developimerit Act 
did: not: amend the Mineral ‘Leasing Act 


to authorize’ the“issianceof prospecting 
permits for ‘coal which’ ‘cover. lands: ‘sub- 


ject to mining claims.” 


- M-36803 | 
| | August g, 1977 


| OPINION ‘BY soztotron 
| : conaladed that. ree indludéd 3 inan 
unpatented mining claim cannot be _ 
made subject to a prospecting: per- 
| mit for: .phosphate or coal.. The 
ares opinion stated that a coal or phos- — | 


 KRULITZ™ 


OFFICE OF THE soztcrron 


TO: ‘SECRETARY , 
- FROM: SOLICITOR | 


Question Presented © 


See. 0(b) of the sn eng question, de have. reexamined the 


matter and. agree, -with the. “eonelu- 7 
sion of the memorandum. | a 


: Act of 1920 states: 
Where Prospecting. 


_ authorized :to issue: 


| : peploratory 
* .9 work is. necessary: ‘to ‘icteric the ex- 


lapis sald 2, 1977. 


istence OF workability of. S pnoap nate 


deposits: in-any ‘unclaimed, undeveloped - 


area; the. auepienan of ‘the’ Interior | ig: 
oe Prospecting 
permit eRe, (ati, added.): 


80U.S.C. 211 (b) (1970). « 


Almost. identical aie nee ‘was. 23. 

2(b), 30..U.S.C. — 
~§ 201 (b) (1970), prior to its amend- _— 
ment: by sec. 4 of the Federal Coal 

_ Leasing. Amendments Act of 1975, 


in . Sec... 


Aug. 4, 1976 -(90 Stat. 1085). I have | 
been asked: to determine what: effect. - 
the emphasized language has on the 
Secretary’s: authority to issue pros- 
pecting permits for those two min- 


-erals on lands subject to mining 
-clainis- located under the Mining 
Law of. 1872, 80 USC. 882 21-5 
| (1970). 


| Th. a memorandum dated Ja an. 19, | 


Soetgihds) 


feo phate. permit which included land» 
ae . embraced | in.a mining claim was a 
SUBJECT: THE. ‘EFF ECT OF nullity with res pect. to that. land, 
- MINING CLAIMS ON’ SECRE- | 
- TARIAL AUTHORITY TO. Is- 
_ SUE PROSPECTNG PERMITS 


FOR COAL AND PHOSPHATE ; 


and any discovery on that land 7 
could not. support, the i issuance of a 


7 noncompetitive ; ae as mem-— 
_-orandum 


. published. - 


Was oS  poumally : 


Because of. the: ‘thpottainge of this 3 


444 DECISIONS OF THE 


Summary 0 ; Opinion 


In 1920, Congress established a 
limitation. on. the issuance of. coal 
aes prospecting permits to “unclaimed”. 

areas. It failed to repeal that limita- — 


tion in the Multiple Mineral Devel- 


opment Act of 1954. In 1960, Con-- 
gress enacted an. amendment con-_ 
taining an identical limitation on 
the issuance of prospecting permits — 
for phosphate. ‘Consequently, I con- 

clude that Congress ‘intended per- | 


; mits for these two minerals to be 


limited to “unclaimed” areas. ‘This 

: precludes the issuance of valid coal 
~ and phosphate prospecting permits” 
in those areas. subject. to. an. unpat- 


ented mining claim, but does. not 


mean. that previously: issued pros-- 

| include — 
Claimed land are invalid; rather, it 
-Ineans ‘that. those. permits are ap- 
plicable. only to those lands. -em- 

braced. in the permits which were 
“onclaimed” at the time the Permits 


pecting permits. which 


were issued. 


7. Background—Passige o ji iu ineval | 


» Leasing Act - 


In 1920, Congress ‘ended’ Nexis! 
oil and. gas, 30 U.S.C. § 221. (since 
could acquire rights to federally : 
owned coal, soditn, oil: ‘shale, ie 


tion prescribing how private parties 


- radical Aepartare from ‘the’ “prior 


| ‘1 Tn- 1917, Gonereck had céhioved potassium 
— from the mining laws, and introduced.a system. 


similar to that for coal, oil, gas, and. sodium 


under the 1920 Act. In 1926, Congress re-. 


moved sulphur: in, Louisiana. (and. later, ‘in 
1932, in New Mexico): from the mining laws, 


and treated it Similarly to those minerals that: 

were included in the Mineral Leasing Act. 30. 
os U.S.C. § 271-276 (1970). In'1927, Congress . 
included potassium under the. Mineral: ‘Leasing 
a ve" Aet, 30°U.S.€. aie (1970): fee, 7, 


DEPARTMENT OF THE INTERIOR 


[8 LD. 


anethod of disposing if neat re- 


sources owned in wae United States. 
Prior to 1920, . 


| These. minerals with t the exception of 
- -eoal' were subject: to: location under 
the Mining Law of 1872, 30 U. 8.0. | 
. §21-64; which had allowed prospec- ~ 
tors and mining operators, without 
the prior approval of. the Secretary 
of the Interior, to explore for mineral — 
resources: anywhere ons we pyre 
He lands. : - a Aare 
; —it the exploration. was Buecessful, a 
person could develop the minerals. and. 
was guaranteed the right of exclusive 
_. possession against. all. including the 
— United States x 7 | 
—hle could. also. become ‘the owner Of 
, the property .containing the minerals. | 
-... by filing:a patent application and pay- — 
>, dg. a. minimal charge for. the land. 
—Coal,.was subject: to pur chase. under | 
the coal land laws,:30 U. §.C,.§ 74 
| either through application, 30 U. 8. . : 
§ 71, or through. a prefer ence: entry 
earned ‘by opening and improving a 
coal ming, “30.‘U:S.C.- $72. See gen- 
erally, ‘eputations, 46 LD. at 
» (917). , 


din 1920, i einton sthereed the 
‘Secretary to grant prospecting per- 
mits for’ .coal, 30:.U.8.C.. § 201(b) 


- (since repealed by the Federal Coal 


Leasing Amendments Act of 1975) 


repealed); and sodium, 30° U.S.C. 


§ 261 (1970) .- Of. these. four. min-. | 
~ erals, only the coal: section: limited. | 
the. ‘Secretary. to. issuing permits on. — 


“unclaimed, Fries os areas. . 





“8 2 See. 2b) 3 was  aniended dh huge a -ig7ze te i 


“sec. 4 of the Federal Coal Leasing Amendments 


Act of 1975 (90 Stat. 1083; -1085),.and--no- 
longer authorizes the. granting of prospecting 


permits for edal. Although the‘Mineral Leasing 
' Act, 
- authorizes the Department to issue prospecting 


as amended. and ‘Supplemented, also 
permits for sodium, sulphur, and: ‘potassium, 30 an 
U.S:C: $$ 261, 271, A81,, these” ‘sections. do not’ _ 


(Continued) . 


asp 


THE EFFECT OF MINING CLAIMS ON SECRETARIAL _ 
. AUTHORITY TO ISSUE PROSPECTING PERMITS FOR 


- COAL AND PHOSPHATE 
August 2, 1977 


There is is no ulaat erclabeaons in the 


7 legislative history of the 1920 Act 
why there was & limitation. of coal - 


: prospecting permits to:“unclaimed” 


areas. The bill which became the 
Mineral Leasing Act of 1920 did 
not, as introduced, permit prospect- 


ing permits for coal. 5. 2775, 66th 
Cong., 1st Sess. A section author- 
| izing ‘such permits was added in 
committee without extensive discus- 
sion. H. Rep. No. 398, House: Com- 


mittee on Pee Lands, De 13 : 


(1919). . 


Because.the reason for inolading | 


the “unclaimed” limitation isnot ex 
edge has already been «obtained 


plained in the legislative . history, 
there is no clear expression of Con- 
gress’ motive. It is, however; worth 


noting. that in previous. delibera- : 
tions over: bills to create a mineral | 
leasing. system, Congress had re- 


jected amendments. which. ‘would 
have authorized ‘prospecting: per- 
mits for coal. The reason expressed 
was that no coal exploration was 
needed ; there were large areas ‘of 


the public. lands. where coal was | 


| known to exist: 


Twenty: million | acres of. [public Jand 


i withdrawn ‘aS. yaluable for, coal] has. been 
- classified and offered for sale so the areas 


7 of coal are known. It is not like oil and “ 
_ other unknown minerals. No-preliminary 


: permit is. here necessary. he Ages ay 


( Con tinued). 


use the words “unclaimed, ‘undeveloped: ” How- | 


ever, the Bureau of Land Management's regu- 


lations, as they were recodified in 1970, state 


that prospecting permits. will. be granted only 
on. “unclaimed, undeveloped! | lands. 43 CFR 
_ 8510.1-1. 


| 245-985-777 | 


/ 


“51 Cong, Ree. at 15188 (4914) Qe 7 


marks of- Congressman Ferris)... 
In light of this background, the oo 


addition of. the “unclaimed” limita- 


tion to the bill in 1919 was presum- _ 


‘ably to ensure that. coal prospecting 


permits: would never be granted on 


lands that had been explored for 
any mineral. Congress probably de-_. 


termined, in: other words, that itis 


not. in the. public interest ‘for per- 


sons to obtain prospecting permits, 
and — eventually 
leases, for ‘coal in areas. where, 
under mining claims or through 
other mineral development, know]- 


about the land's — value sug 3 
coal. her . ar A ae, 


bie The Me eaning of “Unclaimed” : 


The Department has never ‘for 
mally: defined “unclaimed” as it was 


-used'in 30'U.S.C. § 201(b) (1970). 

The Department has, however, ruled 
several. times on the meaning of the | 

phrase ‘ ‘valid claims,” which is used 
| in sec. 3T. of the: Mineral Lessing i 





8This. Beslnuation: vm ‘paciies append: by 
Congress’ limiting the issuance of coal. pros- 


pecting permits to-“undeveloped” as: well: as 
“unclaimed” lands. Just.as when land hasbeen — 


; claimed under the Mining Act, when land ‘has 3 
been “developed” for its: mineral: value: under | 
_ some other law,. knowledge | ‘Of its: potential 


value for coal has. probably been ‘obtained. By : 


inserting this: limitation, : Congress : deemed tt 


improper for:a person with that prior knowl- 
edge gained under another statute to. obtain a 
noncompetitive lease. Because of: the: dificulty | 
of. determining - whether a- person had. such | 


prior knowledge, Congress made the prohibi- — - 


tion a blanket one, See, €.9., Sinclair Mines, 
Inc., A-27160 (Aug,; 18,. 1955) (the Depart- 
ment cannot grant a. prospecting permit for : 
lands on which abandoned mines are peerenty : 


noncompetitive ~ 


- has 30 US. C. $193 (i9t0). “That. t 


phrase, the Department has said, in-, : 
- cludes both claims under the mining 
laws. and: claims’ under the coal land 
| laws, ‘and any Other claims to'the - 
land’ which may have: existed: O42 
and. Gas: Instructions; AT: L.D: “4387 


-(1920) (Oil and gas. mining ‘claims 


| _ ‘are valid :claims’ under: $87: of the 


‘Mineral. Leasing: Act) 3. Sohn’ B. 


_ -orrester, 48 LD. 188,190 (1921) (a. 
- coal land claim can ie valid:under — 


sec. 87,.as-are other: types of claims 


which a ‘regularly. followed ‘up 


would: ripen into ownership of the 
—Jand);: Accord, Southport. Land & 
Commercial: Co. v. Udall, 871 F.2d 


526 (9th Cir. 1967). Based. on these 
‘unclaimed”:land:must:be 


decisions; * 
that. land which“ ds not subjéct: to -a 


valid inining claim, coal: land claim, 
or any other claim which. could 


ripen into . full, ownership of, the 


- land. | 
: 4 Z I Z. E an ‘Administration 0 in ut Mins 


eral. Leasing: Act? « Mining 
“0 laims. and: Mt aneral Leases: 


OTHE initial regiilations of thé De: 


partniedt iipleniénting the Mineral 


Leasing Act: did not give:any spe: 
~ cial attention to the “unclaimed” | 
limitation on, ‘the: ‘issuance [ot coal 


permits. 47. Lid: 489-512) (4920). 


“TIn““fact,’ the | Department’ jmitek: 


: pteted: the. Miner al Leasing: Act-to 


prohibits ‘the issuance of perinits ¢ and | 
= lenses: for. all Teasable: miner rals., on 


ae vies this ane ‘was ‘not-ex- 
” pies, dictated - by. ‘the: Miner al. 


re 


: limitation on Goal prospecting’ p per: 
a mits) it. was based on the: principle | 


- DECISIONS, OF THE. ‘DEPARTMENT. OF; ‘THE. INTERIOR 


[84 1D. . 


that “mineral Tense. and foining’ 
claims were incompatible. For ex- 
ample, since the Supreme Court had 
ruled in Deffenback. v. Hawke, 115— 


U:S. 401, 406 :(1885), that.the De-— 


partment could: not grant less than - 
full title to‘a mining claimant, the 
Department decided in 1924 that a 


“mining claim could not be located on. 
lands: ‘subject to a mineral lease. Jo- 
seph BE. Cloy 50 L:D. 628, 626 


(1924), . | 
: More to the pent eee the De: a 


partment. also ruled that a ‘mineral =~ 


lease. or permit could not. be issued 
on lands subject.to a mining gam, 


In Henry W. Pollack, 48 U.D.’ 
(1921), the Depar tment ruled ‘Babb a 
subsisting ae location barred 


under the “Act of October 2, 1917, es 


because “the Land Department. can- 


not, with’ propriety, recognize: any 
other disposition: or appropriation — 
of: the’ land: inless: and: until: it has — 

_been:-shown* that. the: mining. claim | 


has. been abandoned.’:48.L.D. ‘at: 10. 
Although made in the. context of the 


- Potassium. Act,. the: Pollack ruling 


was equally. applicable. to the Min- 


eral Leasing “Act. _And in. fact, ‘the = 


Department, later ‘ruled’ leases un | 
der the 1920 Act could not be grant- | 


ed for lands subject to valid’ mining 
claims: Ohio. O2t: Co. wiW. F. Kas- 


singer, 58 TD: - 758 (1944+ Marion 
F. A arc) a TD. cay HSS) ae 


“athe . rule. auvolyed an ‘these | eases. is “hot 
unique to the Minéral Leasing Act: The Depart. 


ment had Jong had a rule that éonflicting’éii- 


tries for the. same land could net be permitted. 
Bu.g., Ar thur K. Lee, ‘Sd LD. 119° (1925) (no 


; mining claims can’ “be. located on classified coal % 
‘lands. that ate. valuable ‘for’ Goal). See: also, ‘ 


Roos Vv. “Altmat,: By LD. aT (1982), mand: cases 
cited § in that decision, os Ss yetes 
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| AUTHORITY TO ISSUE 


onl. 1920 anal 1954, ree the 


| Department construed: its authority. | 


under, the Mineral Leasing Act and 


| the Mining Law, to. ‘preclude the i is- 
suance. of @ mineral lease on lands: 


subject to a mining claim, and _vice- 


versa. This:rule applied. not only. to - 
coal, which, uniquely contained the 
“lan- oa 


unclaimed: undeveloped” . 
guage, but to all leasable minerals,® 
_ As the Department said: im one case, 


“(There is no record In. the land | 
~ office. of lands covered. by: mining: 
| claims, and. one who takes an oil and 


gas. lease, Or. makes any entry on 


public. lands, does. SO subject. to. the 


possibility. that a valid mining claim 
exists thereon.” M arion Ef. Jensen, 


_ Supra; at.74. Because of the Depart- 


- ment’s interpretation. of the Mineral 

Leasing ‘Act as it. applied: to: other 

-_ minerals, . there. Was no. occasion 

. prior.to. 1954: ‘to specially : address the 

; unique: limitation. on. ,coal. prospept 
ng’ permits: ‘to! “unclaimed” Jand.; 


od v. Enactmient of’ ihe’ aaa 


MM ineval Development . A ot 


Wie the, demand for. uranium, 


oil anc. gas rapidly; increased after . 


World War, IT, the: conflicts between 


mineral leases ad mining: claimants 
became. significant: because,’ cmany 


areas that. Ayere: ‘potentially valuable, 


| for. Uranium. were:also. valuable. for. 


oils. cand. “Bas. leasing, At. that. -time 
some , sixty: million. acres; of: ‘land: 
were covered by oil and gas. leases. 


These: Tands were’ off lithits to! loca~ 7 
ing: Act, and onthe other-land. Jand: ‘Cove 


: ered: by* an oil and’ gas ‘1éase: ‘or’ a perinit a 
or an application or, offer, for, the. Same 





: 5 & Prospecting. permits for phosphate ¥ were 2 not 


authorized until. 1960, Bee. Pp.. S10, ‘below. 


| THE, -EFFECT”?0F: ‘MINING: CLAIMS: ON SECRETARIAL: 
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ae ae et 


| Hien. i uranium. Seine Nonathie. 


less,’ many persons located. mining 
elaine’ on them. Congress’ témpo- 
rarily. relieved. this problem 3 In 1953 
by validating a limited class of il- 


_ legally. located. claims. ‘Act of Ang. 


12, - Bee 
(1970). 
In 1954, open er ‘the | 
Multiple Mineral Development Act, 
30 U.S.C. §§ 521-531 (1970), asa 
permanent, solution to this problem. | 
The purpose of that legislation. was 
to eliminate conflicts between those 


80° ‘US. C. 88 501-505 


| claiming under-the Mineral Leasing - 
Act; : and those: claiming’ minerals | 


‘aindek the Mining Law. In the past, 


‘these conflicts “prevented mineral - 


development of the: same tracts of © 
public lands from going forth under _ 
both’ systems.” S: Rep. No. 1610, | 
aad Cong.; 2d Sess. 1" (1954). 4 
The: legislative” history * makes | 
ela that: although the language of 
the statuté’ was’ ‘werieral: Congress — 
was ‘primarily concerned: withthe 
immediate ‘problemi’ ‘of. conflicts bez 


3 tween uranium and’ oil: and’ gis. “de: 


velopment, ' Fe or example, ‘Senate 


Report. No, 1610, 88d Congress, 2d 
| Session,. states at P; 4 that; 


The. intent, of the bil: S: 83441 Lisi to. resolve 


conflicts. between, the mining laws. of the 
United States and’ the Mineral Leasing 


Act which’ Have ‘prevented: iaineral- devel: 
opment of the same tracts of-the- ‘public. 
lands from’; going forwatd titider: both sys-_ 
teins. Land’ on which’ niineral ‘locations 
have: been. made. under the Mineral Leas- 
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dees the Mineral Vessing ee or. known 


‘to be valuable for oil and gas or other 


Leasing Act minerals could not be located 


under the mining laws. 

© §..8344 would permit the development 
of mineral resources of the public lands, 
including uranium, to go forward on. the 
same tracts of land under both systems. 
It would thus be a step forward in the 


development of the natural resources of 
the nation. An immediate effect would be» 


the opening of some 60 million acres of 
public land, now under oil and gas leases, 
to location for uranium and other miner- 
als. At the same time, it would. stimu- 
late oil and gas development on. the 
public lands by-authorizing operations for 


 leasable minerals on lands open to loca- 


tion under the mining laws, and by estab- 
lishing a means for determining the va- 
lidity of any rights claimed for- Leasing 


_ Act: minerals under patents: and mining | 


claims located prior to the effective date 
of this Act. 

The Multiple Mineral. Develon: 
ment Act did not expressly repeal 
the unique prohibition against the 
issuance of coal prospecting per- 
“mits in. areas subject. to mining 


claims. Indeed, there is no indica- 


tion that either the House or the 
Senate addressed. the question of 
the effect of the Multiple Mineral 
Development . Act on the Depart- 


ment’s authority to issue coal pro-- 


specting permits. Except. for the 
fact that the language of the 1954. 
_ Act does not expressly exclude coal 
prospecting permits from its am- 
bit—that is, it is generally phrased 
to cover. ‘all minerals °—there is 





on. There is mention, in gome of the. ‘eeimohe 
in Committee, hearings on the 1954 Act. that 
the Act would apply ‘to coal leases. See, ¢.g., 
Hearings before the Subcommittee on Public 
Lands, Committee on Interior ‘and Insular 
Affairs, United States Senate, on S. 3344, 93d. 
Cong., 2d Sess., p. 40 ‘(May 18, 1954) (Testi- 
mony of Clair M. Senior, private attorney). It 
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nothing to indicate that Congress — 
intended 3 in 1954 to repeal the spe- _ 
cial limitation on coal prospecting 
permits. In particular, there is no 
indication that Congress - deter- 
mined that the presumed reason for 
originally including the limita-— 
tion—the prevention of unfair ad-— 
vantage against the United States 
because of knowledge of coal lands — 


gained by prospecting for non-leas- 


able minerals—had — disappeared | 
with the passage of time. “ 

Repeals by implication are wee 
erally not favored; Morton v. Man- ~ 
cari, 417 U.S. 535, 549-51 (1974) 5. 


United States v. Greathouse, 166. 


U.S. 601 (1897). Rather, courts 
have usually held that. Congress — 


rust express itself clearly and un-— e% 


equivocally in order to repeal ex- 


isting law. The presumption’ is 


based on the’ fact’ that’ the legisla- 
ture is “presumed to envision the 
whole body of law when it enacts’ 
new legislation ; and, therefore, if'a 
repeal of a prior law is intended; 
expressly to designate the offending © 
provisions rather than to leave the _ 
repeal to arise by necessary: impli- 
cation of the later enactment.” 1A 
Sutherland Statutory Construe- 
tion, § 23.10 (4th Ed. 1972); see 
also, Continental Insurance Co. v. 
Stimpson, 8 F.2d 489 (4th Cir: 1925). 
The Supreme Court “has: recently 
observed: “In the absence of some 
affirmative: showing of an-‘inten- 
tion to repeal, the only permissible — 

justification for a Tepeal by implhi- 7 





is undisputed that the. 1954 Act applies to 
competitive coal leases; the only question here . 


is whether it also applies to coal prospecting ~ 


permits. There is ho mention in the legislative 
history of that narrower issue. 
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cation is “when ae earlier and 
later. statutes are. irreconcilable.’ 4 
Morton vy. Mancari, supra, at 550 
(citation omitted). This is not the 
case here. Construing, the 1954 Act 
not to repeal the “unclaimed”. lim- 
_itation on coal permits is entirely 
consistent with Congress’. original 
decision to include a unique limita- 


_. tion on coal permits.in the Mineral 


Leasing Act of 1920. 
It is also an axiom. of interpreta- 


~~ tion. that. ordinarily every word in 


a statute isto be given meaning, and 


the. plain; meaning.of words is to be 
enforced. Cf. District of Columbia 
_ National Bank vy. District of Colum- 
ar bia, 348 FE, od 808, 810 (D. Cc. Cir. 
1965) - (“The plain. meaning of the - 
words is generally the most per- 


| -suasive evidence of the intent of the 
legislature * *.* and must be given 
_ application, however hard ‘or unex- 
pected the particular effect, where 


- ambiguous language calls: for a log- 


ical and sensible result.”) I:construe 


the fact that Congress left the “yn- | 
claimed” limitation in the coal sec- 
tion after 1954 to mean that. it. was 
| intended to remain a imitation on 


the issuance, ' of coal prospecting 
permits. ee 


V. 1960 Appendinanh ta the M poral 
.. Leasing Act Authorizing Phos- 
.. phate Prospecting Permits 


In fact, only six’ years later, Con- 
oress gave.a further clear.indication 
that it intended “unclaimed” to re- 
main in. the. Mineral Leasing Act. 
In. 1960,.: Congress: 


amended. the 


‘Miteral Leasing Act to pr ovida for 


prospecting permits for. phosphate. 
In doing so, it used the “unclaimed, 
undeveloped” language that had 
previously been imcluded in the coal 
prospecting permit provisions. 80 
U.S.C. § 211 (b) (1970). | 

The legislative: history showed 
that Congress expressly parroted 
the language of the coal section. In 
fact, both the House and the Senate 


Hille, as introduced, merely added 
“phosphate” to the existing section __ 


authorizing the issuance of pros- 


pecting permits for sodium (80 


U.S.C. § 261 (1970), which did not 


contain a, limitation to “unclaimed” 


land. (S. 2061, 86th Cong., Ist Sess.; 
H.R. 7987, 86th Cong., 1st Sess.) 


< Both. the House’ and Senate bills | 


were reported out of committee in 


revised form, | modeled after the 
coal section, upon the request of the. 


Department. . ; 
. Other sections in “the: ‘Mineral : 
Leasing Act authorized the i issuance 





.) Prior to 1960, the Department: issued non- 


‘competitive leases for phosphate, even though 


such leases were: not explicitly authorized by: - 
§9 of the Mineral Leasing Act. Such leases ; 
served: essentially fhe same purpose as pros- 


pecting permits, but were. not limited to un- 


claimed, undeveloped: areas. Believing that 
there. were practical problems with issuing 
noncompetitive, leases for phosphate, the De- | 


partment. ‘supported the 1960. ‘amendment giv- : 


ing it express authority to issue prospecting: 
permits: Although an argument can be con- 
structed: that. Congress, desiring to encourage 
exploration for phosphate, would not have 
limited permit issuance more:strictly than had 
previously - been the case, this.argument finds 
only ‘faint support in the legislative history, 
gee H. Rep. No. 1278, ‘20th Cong., 2d) Sess, 


(1960), and is refuted by the deliberate selec- 


tion’ of the coal provision ¢ as the model for this ; 
amendment. ’ ote, ; 
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of peaeeciae permite foe ‘Gihers: 
minerals without such a limitation... 


‘See, €.g., 80 U.S.C. § 201 (sodium) 5 


630 «U.S.C. $271 (sulphur) ; 

U.S.C. § 281. (potash). "Balai 
Congress failed to. select | any of 
these as models. ‘for the phosphate 
= prospecting permit, section, and. be- 
cause phosphate, like. coal, is. a 
bedded mineral whose_ existence 


may be discovered relatively. easily, | 


Congress’ selection of the coal ,per- 


mit, provision. as a ‘model. ‘for the | 
~ for Jand. which is.not ‘unclaimed.’” 


phosphate. permit soetion must. be 

7 deemed deliberate. Soe | hi a 

ee ‘Subsequent Inter pretation By 
the Department * ae 


“The Department has, ‘foistially 


considered, whether. the existence of 


& mining, claim barred the i issuance 
of a phosphate prospecting permit - 
in “only. one case. since 1960. In- 


Arthur oa Rankin, vee ID. “305 


| (1966), ‘Rankin appealed’ from’ a. ‘de- i 
-. cision by the Chief, Branch of Min- | 


eral Appeals, Bureatt of Lan ‘. velopment Act of 1954 resolved this 


Management, that - dismissed his 


protest: against: issuance of a phos- 


phate. prospecting permit to Ken- 


neth Davis: Rankin‘owned two min- 
ing .¢laims,.on which. he claimed to 
have discovered: gold and silver, on 
the: land. included in. Davis’ ‘permit. . 


He had also filed’a phosphate pros- 


: peeting permit: application for. that. 


Jand, and’ claimed. that. he, Tather 


| than Davis; should obtain the ‘phos: : 


-Bhate permit. . ar 
+ The deéision ~ statag ‘that eters 
any permit: could be issued, it must 


- first be determined that the land» 
applied for i is an puncenned unde- 


| DECISIONS OF THE DEPARTMENT: “OF THE: INTERIOR | 


£94 LD. 


welopad?'a area, 73 LD. 7. 308. Since 
_ Rankin’s mining claims had not 
been declared invalid, , they “must be 
régardéd _ as- 
face: valid claims,” and “further: 

“Consequently, the lands embraced - 


“outstanding prima 2 


in them cannot be considered as ‘un- 


7 claimed? lands for which phosphate 7 


prospecting permits may be issued.” _ 
i 3 I. D. ‘at 314. “And if, Rankin takes : 
no, farther, action, “the. decision : 


ora 


cept] fave to ‘be, rejected as being - 


73 LD. at 315. ‘The holding, then, 


4s that land 3 is not’ “unclaimed” fer 
3 the purposes of 30 U. S. ic, § 211 (b) : 
= if it_is. covered by, an outstanding 
prima facie. valid mining claim. | 


‘The. import. of the. decision | is 
however, not. . _SO- straightforward | 
once its surface | is. scratched. ‘The. de- 


cision, ‘discusses: the. historical ‘con- 


flict;-between. mining ‘claims. and — 
mineral: leasing,’ and appears to as- 
sume that-the Multiple: Minera]: De- 


conflict” insofar’ as phosphate Wiis 


‘coricerned. - H Of. course, at must. be 


réniembéred that® it did resolvé the | 
conflict ‘until, 1960, when, Congress - 
enacted ‘the special provision for. 


phosphate permits with the: ‘un- ais 
claimed” limitation. ) But the deci-- | 
sion'did not ‘address itself at: all to 


the: impact. of! the 1960 amendment 


‘on the “1954 Act. ‘Instead, it’ re- : 


manded.. the: case: for ‘further pro- 
ceedings, ‘noting ‘that Davis. could. 
institute proceedings under sec. 7-of | 


Act to attempt to eliminate Ran- 


gg PRG OF ‘MINING “CLAIMS - 


| : AUTHORITY ‘TO ISSUE 


PROSPECTING ‘PERMITS | FOR 


ow SHCRNTARYAL’ ABE 


er re es 7a "COAL "AND PHOSPHATE | — - ae ~ a. lie 


| ieiiit 5. fee to: aa phosphate. ander 
his mining claim. 73-1.D,; at 315.8. 


-. On. remand,, Rankin. relinquished 
any. rights. to: phosphate, and also 


withdrew his application. for . 
_. phosphate: prospecting. permit. He 


: retained; however, his.right.to.non- 
cunder the. uns 


leasable minerals 


rae an 


| Subseucauily one “yas. ee a 


go prospecting: permit. for: phosphate. 


« The: ultimate : result :of. this. dis: 


| ope: assumes: that: the: holder Ofra 


“mining-claim’ may: waive. and: sur- 


_ render: his ‘tights ‘to a/leasable min- - 

- erals:and: 4hins permit issuatice ofa 

__- prospecting: permit: It assumes;.; sin 
other words; that-sec: 8 of the’Mul- os 


- tiple » “Mineral. Development: -Act, 


doit authorizing sucly a waiver: applies. 
" oEf this: was the: interpretation im 
| plicitly. adopted, T-find: it contrary 
to thé‘spirit. as well'as language of © 


the:Mineral’ ‘Leasing Act. Tf. the 


: "purpose of: the‘ ‘unelaimed”: limita- _ 
_ tion was ‘to: prohibit: a:person: from — 
enjoying: a noncompetitive lease ‘on - 

the basis of knowledge ‘he: obtained 

under a mining: claim; it:‘should | 


a bar-the: ‘velinquishinent of that 


ight, especially if for> considera: 


: tia to another who may reap ‘that 


with: Davis. whatever: knowledge he 


: had. about phosphate deposits: on 
| his claim; the: eae language of the | 


“s The. decision noted the ieeganeae of hae 
 Kin’s argument that the land was “claimed” ~ 

-undér the. Mining Act, because his own. ‘pending 2 
et application for a phosphate prospecting permit — 

mane “assumed that the Janda was “anelaimed” ‘ibid. 


7 claimed” - 
_hand,, and; then, appears implicitly - 


Aas As, 5 that ‘a, pee. ane be: is- | st 


sued for land’ on. which. a mining. — 
claim: exists.. Allowing. retroactive 
sur render of such.a mining. claim. to 
a ‘reinstate or validate, a; ; previously: 
issued permit is contrary to this 
language’ and"“its assumed” ‘purpose: | 


It...is, readily. apparent; that sthe 


oa decision: .is.. confused : and, Par 
confusing, Specifically, its, language, ot 


and... reasoning: seem. not..to:be en, — 


’ tirely, consistent; with, the. eventual ; 


ea IR, 


| eutcome—the. issuance -.of.,a,:,.pros-~ - 
- peetinig.. permit, to:. Davis. It. od 


naegoha 


limiaaen | ‘On. } 4; “ihe. — 


te, denyit meaning on; the: other. ; _ 
In seeking . to-agscertain. Rankin’s Ss. 


: mewnings, itis.worth noting that no. 
evidence of.a consistent administra: = 

tive’ ‘practice: on. this issueshas beer > 
discovered. Although. the ultimate — 
result: of, the, Rankin ‘dispute was | 


that a: ‘phosphate ‘prospecting per i 
mit was issued in a “claimed” area’, 
no regulation, administrative. déci- % 


sron, ‘instructional. niemorandum, ’ er 


othér-ewritten: evidence: .of Depart- 


- mental: policy: was;;to; thebestof 
‘my .knowledge;; ever! issued.; either 

_ before: or after. the Rankin: decision: i 
_ same benefit. Although there: is io _ 
evidence “whether Rankin “shared 


y Because of its: internal confusion; 


| iit its failure to:corisider the effect _ 
of the 1960 amendment. on. the.1954 - : 


Act; ‘this | decision: “provides little 


fp An. “determining. whether a 


phosphate prospecting permit: may 


be issued on lands subj ect to. mining * 
claims, ‘To the extent ‘that. it may. 
hold» that: ‘phosphate Prospecting: ae 


ma permits issued under the 1960 ‘Act 
> remain subject to the Multiple Min- 
eral Development Act of 1954, de- 
spite the. “unclaimed” ‘Ymitation | 
_ subsequently imposed. on such per- 
. mits by Congress, I hold it is clearly 
inconsistent ‘with. the manifest’ con- 
permits, however, I must consider . 
_ whether this: opinion should be. 


gressional intent. 9: 


Vil. The Effect ae This Decision, . 


“Tt. should be noted that the effect fe 


of this’ ‘interpretation is a narrow 


one. It does not prevent the Depart-. 
_ ment from’ competitively leasing 
~ coal or phosphate on lands subject. 


toa mining ¢laim. Rather, it only 


precludes issuance of a prospecting — 


permit for these minerals. As sug- 


gested » above, ‘this. comports with 
| presumed ‘reason ‘for . 
originally» incorporating the “un- 


Conpress’ 


claimed” limitation ‘into the coal 


subsection ; é.e., to limit exploration | 


to situations’ where no» previous 


| knowledge of the character of the 
land had been: obtained through | 
_ mineral exploration under the Min- 
ing Act of le or. ‘the ‘coal land | 


| laws. 


The eae ‘issue remaining is 
= ee the Department should | 
examine. existing preference-right ‘ 
eases: resulting from prospecting 
permits which may have been is- 
_. sued on “claimed” areas, This could 
involve permits extending back. to 


: | 1954 for es pied 1960 } for PROS 





“es: 9 AS noted desslters: a eerevens this - holding 
seems consistent. with the Rankin decision’s 


conclusion that lands embraced in valid mining 
- elaims generally cannot be considered as “‘un- 
- elaimed” lands for. which prospecting permits 


_ may be issued. 


2 Prior to ‘passage. of the Multiple “Mineral 
_ Development. Act of 1954, the Department's 
policy was: to: issue ‘eoal permits: only in “un- 
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phate. nes this opinion repre- | 
sents the first-time the question has 


been squarely and fully considered, 


the practical effect of making this 


| opinion retroactive 1 is’ not clear. 


To the extent that existing leases 
may have’ been based’ on invalid 


made applicable to them. Since the 
Department: has not had a well- 
considered ‘and - unequivocally ex. 
pressed position | on this issue, but. 


since its agents may have issued — 
leases pursuant to an interpretation 
contrary to the new one expressed | 
herein, the observation of.the Court _ 
of Appeals in Atlantic Richfield .— 
Co..v. Hickel, 439. F, 2d 587, 591-92 


(10th: Cir. 1970) is particularly — 


apt: “[T]Jhe United States may not __ 
be estopped from asserting a law- 
ful claim bythe erroneous or un- 


authorized actions or statements of — 
its agents or employees, nor may _ 
the rights of the United States be © 


waived . by: unauthorized agents’. — 
acts.” The acquiescence by the gov- 


ernment’s agents and-acceptance of | 
a lesser royalty were held in that ~ 
case not to estop: the government or 
alter the Secretary’s obligation to 
enforce the law. Seé also, Automo- 
bile Club of M ichigan v. Commis- 
sioner, 358 U.S. 180, 185. (1957); 


Fed. Crop Ins. Corp, v. Merrili, 332 


U.S." 880, 384-85 (1947); Utah 

Power and Light Co. v. M orton, 248 7 

U.S. 389, 410 (1917). ae 
_ There are several examples he e 


the Department has concluded that 7 | 


claimed”, areas.: After 1954, a. can nly assume : : = 
_ that poliey remained in effect, since there is — 


no record of a contrary poliey being adopted. . 
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pr 10r practice o or interpretation was 


simply erroneous, In some of these, 
_the revised interpretation was made 
applicable to claims or applications 
then pending. before the Depart- 


ment; ég., ‘where the interest of the 


~ United States in preventing im- 
proper . disposition of the public 


lands was deemed to outweigh the 


speculative interest of oil shale 


claimants. United States v. Win- 
 negar, 81 LD. 370 (1974), reversed. 
sub nom., Shell Oil Co. v. Kleppe, 
496 FF. Supp. 894 (D. Colo. 1977 ye 


‘Appeal pending No. 77 -13-4 
| (10th Cir.) (reversal of ing-stand. 


_. ing interpretation of. application of 
~~ Mining Taw of 1872 to oil shale 


“Th others, the ae was made 


_ prospective only. For example, in 
Issuance of N oncompetitive Oil and 
Gas Leases on Lands Within the 
| Geologic Structure of Producing 
OW and Gas Fields, 


a (1967 ), the Solicitor coniclanded that, 


a minimum, leases were obtained 


without competitive bidding or the | 


‘ payment of bonuses. Applying the 
doctrine to existing’ leases. would 


_ have, on the other hand, possibly re- 


sulted 3 in. the cancellation of scores 


am of Teases, some of which. could have 


‘74 ID. 285 gequently; this decision should not 
: apply to existing leases. - 
contrary to prior practice, noncom-. 
petitive oil and gas lease offers must 
be rejected if they were included in 
_aknown geologic structure any time | 
before the lease was issued. 74 I.D.. 

at 985-86. Failure to apply this 
a principle . in: the “past . undoubtedly 
cost the United States revenue—at 


been, almost fifty y years ald. Cates = 
quently, the decision was made pros: .- 
-pective only. 74: LD. at 290. This 

position was. approved i in McDadev. — 


Morton, 353 BF. Supp. 1006, (D.D.C. 
1973), afd, 494°, 2d 1156. (D.C. | 
Cir. 1974). See also, Franco West- 


ern Ot Co. (Supp.), 65. LD. 427 — 


(1958), approved, Safarik v. Udall; 
304°F. 2d 944. (D.C. Cir. 1962) 5 cert, 
den., 871 U.S. 901 (1962). : be 
“There is no specific de to | 
suggest: that. these. lessees. acted in 


less than good faith. in securing 
_ these leases.. And,.a requirment that — 


lessees relinquish. those. portions. of 


_ their leases. which. are. subject: to 
mining claims.couldi impose a serious ‘ 
- burden. on them. Coal or phosphate 


is being extracted pursuant to.some 
of these leases. People are. employed 
in planning, mining, and reclama- 
tion; other are relying on the.coal 
or phosphate being produced. Con- 


There is much less: réason. not 4 to -_ 
apply the opinion to pending appli-. 


- cations. The “unclaimed ” limitation. 
is apparent on the face of the stat- 
ute. No applicant has a justifiable | 

reliance interest until a lease is ac- — 

tually granted. There.should be no — 
| adverse impact on. coal. or phosphate. 
production... In. 
where deposits worth mining exist, 
the Department; may, consistent - 
with this opinion, : decide to offer — 


“claimed” : areas : 


these deposits for competitive leas: 
ing. In general, considering the pur-_ 


‘pose of the: “unclaimed” ‘limitation — 


: ‘ABA ia "DECISIONS. 
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( and the fact that n no ne pr eocadont - 
or longstanding interpretation i is be~. 
ing “reversed, this opinion should 
apply” to. existing ‘preference- right 


: ; lease application. 


‘This ‘interpretation does not tend: 


and: phosphate ;° 


-. gas lease is applicable only to those 


- ands to which it may be: applied. 
| under the: law: In Solicitors Opin= 
ton, M-36051" (Supp.) (Nov. 


1951), the Solicitor stated: (P. 2)e 


The situation here is analogous to ‘othet 
situations ‘which liave arisen in this De- 


“ partment.. It: is may: understanding that, 


where. an oil and: gas: lease has. been: iss 


wes 


parenene” had “authority to Tease and, 


| inadvertently, Jand. which ‘the Depart- 


ment had- no- authority to ‘Tease; ite ‘has 


been: ‘the: customary: procedure to: notify. 
. the: -lessee- that..the: land. which: the. De- - 
partment, had: no. authority. to: lease. will 


be eliminated from the. Jease and that the 
lease shall henceforth cover only’ the land 


which ‘the’ pee had.  aitthortty: to = 


leasen! hi ee SS rks 


“applying: ‘this ‘daha: ‘to. ae 
standing’ phospliate and: éoal’ pros® 
pecting permits” ‘méans’ “that” any 
- land ‘on'which‘a’ mining “dlaim had — 
béen’ loéated must be: éxcludéd from 


. the scope of the permit, évén though 


the: land! déséription in' the permit. 
- appears to-include:it. ‘A’ prospecting 
permit: awhich ‘ineludes:. ‘land: ems. 
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*hiaceds in. a mining lain is, in athe 


* words, a nullity ath respect to that 
land, and any discovery on that: 

land could not support | the issuance 
| of a noncompetitive lease. ak 


“This. Solicitor’ S Opinion. was pre- | 


: ‘pared. with’ the assistance of Fred- 
“te prospecting” porinits foe coal 
oe ‘merely’ means 
that those perniits are. applicable 
only: to the’ lands embraced: within . 
them: which: are “unclaimed.” This Soe . 
result: comports with the. consistent aad 
practice of. the: Department: not. to a 
warrant. title: when it ‘issues a per- © 
~ mit or lease: For example, the: ee 
licitor: has’ decided that: ai: ‘oil and 


erick Ferguson, 6] ohn. Ugly’ and 


- Robert: Uram, _ 


Lixo M. Kron, 
"Solicitor. ae 


“ARMCO STEEL CORPORATION | 


Decided | August 17, 1997 


Rare by ‘the ‘Mining Enforcement 


and. Safety, Administration from a 


- decision by Administrative Law Judge ag . 7 
(Docket No. | —_ 
75-669), dated June 10, 1975, grant. 


George A. . Koutras 


ing. an application for. review filed by. - 


-Armeo Steel Corporation pursuant to 
~ sec, 105(a) of the Federal Coal Mine = 
~ Health: and ‘Safety Act of 1969, and 
eross-appeal by Armco‘from such por- 
tion. of, said: decision which rejected, x 
Armco’ S theory: on. the. procedural au 
validity | of the. order t aooeht 3 to. ne 

i reviewed: RG ee er | 


/ Aftrmed i in, result. 


| “pedi Coal: Mine’ Health and Safety 


Act” ‘of Gea “Withdrawal (Orders: 


| Specificity 


Where a ‘sec. “404(a). ‘withdrawal: ae 


fails ‘to give any: déseription’ ‘of the: ‘con- | 


ditions or: practices assertedly - creating: 


the alleged imminent. danger, the. various: 
portions, of the ‘Act relating to. the sec. 
—104(e)” requirement ‘that ‘orders issued 


contain’ ai detailed: description of: such : 


an order be vacated. 


oe APPEARANCES: 


oe ane ““ARMCO STEEL. CORPORATION : 
a er ee Aunt 17, 1977. 


conditions « or. practices demand “that such 


Esq., : - Associate. ‘Solicitor, . 


“ate and. Robert . AL, _ Cohen, : Esq.,. Trial 


Attorney,. for appellant / cross-appellee, | 


Mining. Enforcement and. Safety Ad- 


- ministration. Stephen. H.. Watts: Tl, | 
_ -Esq., .and.-William..C.. Payne, Esq., - 
for. appellee / sroavaypeliant, -Armo9, : 


Steel Corporation, _ eee 


oe _ OPINION. BY: ADMINISTRA- 
» TIVE JUDGE /SOHELLEN- . 


“BERG 


re 
' 


| 4 INTERIOR ‘BOARD OF MINE. 


OPERA Tl ON S APPEALS | 


| Pactual anid: Procedural 
ee) ackground » 


“his oa has been taken a the : 
Mining. Enforcement. and Safety - 


- ‘Administration (MESA). from. a 


decision. of ‘Administrative Law - 


Judge ‘George A. Koutras (J udge) 


“in which decision the J udge con- . 


2 cluded contrary to MESA’s — ‘posi- 
tion. and vacated the, order of with- 


drawal. which. was the ‘subject of the | 


| _ action. The prevailing party. on. that 


J issue; - Armco. Steel: Corporation | 
nine (Armeo): a ‘cross-appealed , contend: 
‘ing that. it- was error, for the Judge 

7 to 1 reject, its, argument that. the sub: 


ject order was procedurally. invalid. 
On Sept, 30, 1974; Armco’ ‘notified 


7 MESA. thatan. involuntary, roof fall 3 


: Bavite a ‘continuous’ ate. ma- 


cet PS 
hit 


2 tote evening in. the No. 7 right. ike 


‘Robert W. Sten - 
Thomas : 
Mascolino,. Esq... _ Assistant - Solicitor 


| itsi issuance as: follows: : 


5 


Gon of Meico’s No.’ 9. Mine 1 near. a 


: Twilight, West. . Virginia. | MESA, | 
following’ ‘standard ‘procedure, ne 
turn. notified. various of its people 


tote fh 


7 scene. e, Inspector. William, Ss. ‘Pauley 
7 arrived at, the mine ‘at approximate- _ 
ly .1:30 a.m. on Oct. 1, 1974, and — 
| shortly thereafter ‘entered the mine = 
and surveyed the fall scene. After Lf 
observing, conditions and conduct: 2 


ing certain. rudimentary. tests, . Tn- 


| spector Pauley, at about 4 Satis, ‘the. | 
same morning ‘issued. an order of | 


woo 


withdrawal covering the No. ue right 


section under sec. 104( a) of the Fed. 
eral Coal. Mine Health and. Safety a 
i: Act of 1969. (Act). : ‘This order, des- 
ignated 1 WSP, ultimately ‘Became : 
> the subject of the action. which led 

to the. instant appeal. The order.de-_ 


scribed the conditions which led. to 


A: roof fall-type fatal pen eat has'« oc- 
enrred’ in ‘the 7 right section of, this. mine 7 
which - indicates . that. 


should normal mining. operations. be. per- 


titted to continue. Ther efore, this With- 
drawal Or der is issued i in accordance with 
-—seetion! 104 (a) of the: Act; ‘to’ prevent such 


an occurrence: until. the © Aréretofore: cons . 


‘ditions and/or: practices ‘are-abated.. This 
Withdrawal Order sali remain, in, effect go 


for ‘the “area of ‘the: mine” as deseribed 


below witil ‘such ‘conditiols and/or pra 
tices are: ‘abated : and’ the : -affected' areas. 


of: the:: mine: ‘are returned: to; normal. dur- 


ing. which :time.an.inyestigation: will be 
| conducted, to establish the details- of: -the 
7 accident and suitable procédur es s to, “pre: 





a 30 U. 8. C: s§ 801-960: 0:(1970). 


“inminent dan- 
- ger”-type | conditions | “and/or ‘practices a 
exists [sie] at the mine, ‘which could rea- | 
sonably be expected to:'resultin the injury 

or: death: to.another person before. ‘such 
conditions. and/or. practices are abated 


456 
y sont: ‘2 future occurrence in 1 accordance 
with section 103 of the Act. 


‘The next day, Oct. 2, 1974, a 


poe MESA inspector, . Darlie F. 


ts Anderson, a roof control expert, en- 


tered the mine and conducted an 
extensive examination of roof con- 


ditions. The results of that examina- 
tion were twofold. First, Inspector 
Anderson modified the aboveten: | 


tioned withdrawal order to describe 


_ the conditions precedent to a termi- 


nation of the order. Second, Inspec- 
tor Anderson’s findings were incor- 
porated i in a report | of the. incident 
bearing the name of Inspector 
Pauley as author. Armco having 
satisfied the conditions contained in 
Inspector Anderson’s 5 modification, 


MESA terminated the order on 


Oct. 7, 1974. 
~~ On Oct. 29, 1974, Armco filed an. 


Application “for Review of the 
order, claiming that it was invalid — 
because (a) it did not comply with | 
see. 104(e) of the Act and (b) it was" 
. issued in the absence of a valid im- 
 minent. danger finding. After. a hear- | 
ing conducted on Feb. 4, 1975, the 


Judge, on June. 10, 1975, eel a 


decision in which ‘the granted ‘the | 


Application for Review and vacated 


the order upon concluding that. 


“(t]he preponderance of the evi- 
dence and the facts adduced fail to 
support a finding that the roof sup- 
port * * * was inadequate and con- 
stituted an imminent danger * * *,” 


As to the procedural. claim, the . 


Judge found that althovigh the 


order failed to give a detailed de- 
scription of the imminent danger , 


conditions, this essentially was a 
technical defect and that insofar as 
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| Armco. was apprised of the condi- — 


tions and was not pre] judiced by. the 
defect, the. order ‘effectively was 2 


| validly issued. 


On June 27, 1975, MESA. filed an 


| Notice of Appeal in regard to-the _ 


Judge’s decision ‘herein. On July 2, — 


197. 5. Armco noted a cross-appeal on 


that portion of the Judge’s decision 
which concluded adversely to Arm+ 
co’s procedural claim. Both’ parties 
filed timely reply briefs in penal to 


_ the respective appeals, ©. 


- Contentions of the Parties ehia 
~ On appeal, MESA conterids that. 
there were at least four errors in the 
Judge’s decision according to. its 


characterizations of the nature of 


his decision and of the points he | 
considered. in. reaching that deci- 


sion. In view of our emphasis j in this 


case and our decision on Armco’s — 
cross- appeal, it is unnecessary for 
us to reach MESA’s appeal, It. is 
thus similarly unnecessary to set out 


' MESA’s ‘contentions and Armco’ g 


counter - arguments on _MESA’s 


| appeal. 


‘As to its cross- cat Armco con- 
tends that insofar as the J udge 
agreed that the subject order failed _ 
to meet the particularity - require- a 
ments of sec. 104(e), he erred in re- 
jecting Armco’s theory | based on. _ 
that failure. 2 The J udge’s s rationale — 


| for j ignoring the technical defect of. | 





3 Sée: 104(e). reads ‘as. follows : : | 
“Notices and orders issued pursuant to ‘this 


section: shall. contain a detailed description of 


the conditions or. :practices - which cause and | 


j constitute an imminent danger or a violation _ 


of any. ‘mandatory health or ‘safety standard 
and, where: appropriate, a. description of the: 


area of the coal mine from which persons must. __ 
Re withdrawn and pagnbitas from entering.” | 


es oa - ARMCO 


| A re was iti Armco had suf: 


fered no-pre] judice as a result of that. 
_ defect. Perceiving that rationale: to < 
go only to providing sufficient no- | 


tice to the operator so. that it might 


adequately prepare for the subse- 


quent. hearing, Armco first emphat- 
ically asserts that it never. claimed 
that it was subjected to prejudicial 
surprise nor that it did not receive 
a full and fair hearing. Armco.then 
indicates that another reason’ for 


sec. 104(e)’s mandate is the. -protec- 


tion it affords operators against 


“arbitrary use and abuse of the 
powers. delegated [to: MESA in: 
- spectors] under sec. 104(a) oie ad 


A point .pervasive throughout 


 Armco’s brief.j is that an administra- 
tive agency must proceed in accord- — 

-- ance with. its own regulations and. 3 
| mandates from its controlling stat- ~ 


utes. (Although . Armco’s argu- 


| ment centers onan agency’s compli- 


 anée with ‘its regulations, we have 


: taken the argument to.encompass 
: statutory mandates, because . oe : 


 104(e) is, of course, a statute. Nae 


MESA 3 in its reply brief supports oa 
7 mandated hearing, the use.of.a hear-. — 
Ing examiner unqualified. to. deal 


the Judge in his denial:of Armco’s 
claim: based on section 104(e) defi- 
ciency, but goes further to assert, 
that despite the fact that the order 
was admittedly poorly drafted, it 


nevertheless “clearly indicates a se-_ 


rious roof control problem Be eo 


[i ssue Presented 


“Whether the fatlase of .an. ask 
to contain a detailed description of 


the conditions or ‘practices which 
cause or constitute all . imminent 
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danger pur suant to § sec. “104 (e) ren- 
ders such order invalid. | “ 


Discussions 


_ In its posthearing brief designed 
to assist the Judge in deciding the 
case, Armco cited a number of fed. 
eral court pr ecedents for the no- 
tion.that an administrative agency 
is inexorably ‘bound to follow its 


-own regulations in. dealing with 


cases committed to its jurisdiction. | 


On appeal, Armco has cited the 
“same cases and a few more in an ef- 


fort to contravene the J udge’ s de- 


cision.on this point. Our review of 
: these . authorities Teads- us. to con- 
clude that all of these cases are dis- a 
tinguishable from this case because 


each presented : a ‘situation wherethe . 
challenging party: was, subjected to 

prejudice resulting from the failure 
to follow the regulations precisely. i 


Each. involved a substantial prej- 
~ udice to the challenging party, and, 
| beyond that, the type of deficiency : 


involved in these cases generally. 
was a matter of deprivation of. due 
process, i.e., the. failure to hold a 


with the i issues, Or a relinquishment 
of a decision-making power to a 
body or party which may not exer- 
cise that power under the operative 
regulation. The Judge concluded 


that this case did not present a situ, 
ation of prejudice to Armco; ° 


However, the lack of dics 
to the operator does not’ provide full 
answers to. its questions of whether 


the order was validly issued because 


there are interests contemplated by. | 


BR 


7 the ‘Acti in etatiori ts nike sec. 104 Ca 
specificity. requirement: other ‘than 


_ possible. prejudice to the’ operator. 


For instance,, sec. 107 of the Act 


es deals with several situations unre- 


| lated to prejudice to the operator 


2 in which sec. 104(e) specificity has _ 
applicability. Sec. 107(a) requires 

_ that a copy of all notices and orders 
issued by MESA inspectors” ‘be 

2 posted conspicuously on the mine 
_ bulletin’ board. Sec. 107(b) requires 
the. Secretary, to inail a copy. of any 


| notice or order to the repr esentative 
of miners at the particular mine and 
to the. appr opriate state ‘public offi- 

cial: or agency charged with admin- 


| istéring | state ‘eoal | mine health or 
= safety” laws. This scheme - ‘makes 


clear that Congress intended that a 


variety of persons other than’ ‘the | 


operator be notified of any notices 


or: orders, and the importance to. 


such persons of clearly. specifying 


s the conditions and’ practices’ which 


are the subject of the notice « or or- 


| der i is obvious. | 

“We also note that s sec. 104 #) re- 
quires: that. each notice or order to. 
bein writing ;? logically, this re- 
quirement applies to all constituent. 
parts of notices and orders and thus 
to ‘the description’ of the. allegedly 


violative “conditions” Or practices 


which are. “the subject of the notice i 


or- order. In: the instant case, the 


“description” of. the > conditions: or. 


3 Sec. 104(8) meade: as follows. 


. of the coal Mine or his agent by an authorized 


‘répresentative of -the- Secretary fssuing stich | 


notice or: order, . and, all such notices and orders 
shall be in writing and Shall be signed ne Suet 
- representative,” eons 


_ DECISIONS OF THE: -DEPARTMENT OF. THE INTERIOR 


_ [84 1D. 


pr tact oak on id face of the » aubject | 
order was not merely inadequate Or 


| insufficiently detailed, it'‘wag non-— . 
existent. A quick review of the lan: 
guage of the “déscription” discloses 


that® itis not a description at all It 


‘is, ‘more than anything else, a par 


roting of the language’ of’ sec. 104 
(a) with no description: of any: kind | 
as to the nature of the: “imminent-. 

danger-type’ conditions: “and/or — 


| practices. e Thus; the order is faulty 
‘not only bécatise it fails'to be specif- 


ic’ as’ required’ ‘by sec. 104: (2), but 
also’ because it fails to’set out any 


| description | in writing as. required — 
by sec. 104(£). Because''the: total 


scheme of the Act puts 4 premium 
on detailed, written: descriptions of 
conditions one practices. Ina’ notice 


or ‘order, in the ‘circumstances: of 
this case, We may not- contemplate . 


the verbal or ‘otherwise circumstan- 


— tial communication: ‘of the: deserip- 


tion of the opérative practices or 
conditions as ‘fulfilling the: require- 


a ments ‘of this essential part. oh 
_ validly issued Order! 


In consideration of the Bornes sa | 
out in:the foregoing’ discussion, .we 


are: compelled to. conclude: that the 
_ Act contemplated a specific written 


description of. the conditions: or 
practices and that the subject order 


was faulty for: failure: adequately 

_ to describe the. conditions -or. prac- 

tices ‘giving ‘rise: to:‘its ; issuance, 

Since. the. Judge’ S decision was ulti- 
- mately in Armco’s favor on the 


. “Hach notice or ‘order issued: under this sec- 
tion shall be given. promptly to the operator 


basis of the case’s substance we will | 
affirm that ultimate judgment, and — 
wé will vacate the order as request-_ 
een Sete oy op 


ORDER. 
- WHEREFORE, pursuant to the 


the Secretary - of the Interior (48 


CFR: 4.1(4)), IT IS HEREBY 


~ ORDERED that’ the decision. ap- 
-pealed from in the above- captioned 


appeal IS AFFIRMED. IN RE- | 
~ SULT and: the subject imminent — 


danger. withdrawal, order: -No. -1 


WSP of. Sept. 30, 1974, IS. VAS. 
: CATED in. ‘accordance with the 
7 ‘decision, herein. 


| Howanp av: Saccevisianed? J be a ; 
| | » Administ trative cs wd dg. os 


To CONCUR: 


¢ i Administrative J Fuge 


SOLD BEN. coar: COMPANY: act 
| | sade 17, 1977 


7 eo | Standards: 
: bustible Materials © 
authority delegated tothe Board by. 


nate, the 
7 combustible inaterials’ in active workings 
4 OL coal mines ‘So that. they would be, un: 
Cae likely to. contribute to coal mine fires or 


459 


-Aocumilitions of Com: “i - 


, 7. { et by " 


The phrase “shall be: cleaned up: ane ase: | 


permitted . to accumiilate”: ‘encompasses 7 7 


but one .act of violation .of the safety — 


standard. ‘set’ forth in section 304(a). of 7 
- the’ Act: gee in’ 30° ‘CFR %. 400. | 


3. “Federal, “Goal. “Mine. “Health - ef . : 
Safety Act of 1969: Mandatory Safety 
Standards: 


eee at 


; pose. 


The Gongvessiouat purpose ‘of the safety | 


| standard’ contained in sec. B04(a) of. the 


Act was to minimize, ‘rather than elimi- ‘ 
inevitable. ‘accumulations - of “ 


propagate coal mite. explosions. Sovire 


8) Federal Coal “Mine - Health’ “aiid ro 


OLD BEN coaL COMPANY 
8 TENA, 98. 
‘Decided August 17, 1977 


- Appeal by. Mining- Enforcement. ‘and 
- Safety Administration and the United | 
Mine Workers ‘of America. to- review 
an initial decision’ entered : Mar. 19, 
1975, by: Administrative - Law Judge | 


- John. B.. Rampton, Jr.. (Docket. No. 


withdrawal issued pursuant: to-sec: 


--104(e) (2)' ‘of: the: Federal Coal. Mine ; 


pear Health: and ane Act of 1969. 
_ Affirmed, 


Federal Coal Mine Health and 
_ Safety Act of 1969: Mandatory ‘Satety - 


| able,’ | 
combustibles: resulting ' ‘from:.such ‘inci- © 
‘deuts:.as roof: falls,. belt: breakage;: and. 
‘haulage ‘accidents;.-and. (3). :to diligently. 
pursue prompt. discovery: of such: accumu: E 
| lations in active workings... te 


‘Safety Act of 1969: ‘Mandatory Safety 
Standards: 
- bistible Materials: Coal Mine Oper. 

ator Responsibility © 2 ok 


Accumulations of Com- a 


a ‘At jeast’ three . specific Opllentlona: are | 
| imposed: upon coal mine operators by the ; 


provisions. of sec. 804(a): of: the: Act. and. 
30 CER. a5. 400: Hebe to,. inaugurate and — 


“maintain regular. programs. to clean. up os 
: combustible materials that inevitably ace 
: cumulate as a result of ordinary. and rou- 
S. tine mining operations ; (2). ‘to cleari ‘up 


VINC .74-11),: granting. an applica: : 
tion for review filed by. Old Ben Coal — 
| Company: and. ‘vacating ‘an order. of 


as: ‘promptly ‘after discovery" as’ Tedson- 
extraordinary“ accumulations” of - 


4. Federal: Coal: Mine. Health. and - 
Safety Act of 1969; ‘Mandatory Safety : 
Standards:. 


bustible ‘Materials: Violations: 


_Accumilations of Conm- A 


-Accumulations: - of . Com- — 


| “The ‘mere presence of a seposit or accu- 


; mulation. of. eoal: dust, float .coal dust, 


>: Joose coal. or other combustible materials” 
’ in-active workings in a coal mine is not, 
by itself, a violation of sec: ete(ays of the 


Act or 80 CFR 75. 400. 


5 Federal. Coal Mine “Health and 


Safety Act. of 1969: Mandatory Safety 
Standards: Accumulations of Com- 


| bustible Materials: Elements of Proof 7 


: | The. elements ‘of proof required. 10 ‘estab- 
lish | a violation of the safety standard 
under’ see: 304(a) of the Act, or 30 CFR 


75.400, are: (1) that an accumulation of 
_ coal dust, float coal dust deposited on 
rock dusted surfaces, loose ‘coal, or other 
combustible materials. existed in the ac 
. tive workings of a “coal mine; (2) that 
the coal mine operator was aware, or, by 
the exercise of due diligence, should have 


been aware of the existence of - such ace .. 
cumulation ; and (8): that. the operator ‘ 


- failed to clean up such accumulation, or 


undertake cleanup, within: @ reasonable 


time after discovery,. or. after discovery 
should have been made. 


6. Federal Coal Mine Health and 


Safety Act of 1969: Mandatory Health. 


Standards: | Accumulations of Com- 


bustible Materials: Reasonable Time 


What constitutes a “reasonable | time” 
- within which an operator may clean up 
an accumulation after discovery, in order 
to avoid violation: of sec. 304 (a) ‘of the 
Act, or. 30 CFR 75. 400, depends upon a 


case-by-case. evaluation of the likelihood - 
of the spillage to contribute to. a mine fire - 


or to propagate an explosion. Factors to 
be considered include: the mass, extent, 
combustibility, and° volatility of the ac- 
- cumulation, as well as its proximity 1 to 
- an ignition source. | if 


Va Federal Coal ee Health and 


‘Safety Act of 1969: Mandatory Safety 
of Com- | 


Standards: - Accumulations | 
“pustible Materials: Violation’ 
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Where a large acenintlation of combusti- . | 
ble material was present in the active | 


workings of a coal. mine, consisting | 
mostly of spillage caused. by a defective 
beltline, | and the coal mine | “operator, 
within. a reasonable time after discovery, 


‘dispatched a sufficient: number of mine. 
personnel. to promptly. clean up the ac- | 
cumulation, the operator. did not permit eee. 
the accumulation, and thus, did not vio- 


late the ‘safety. standard of sec. ee 


of. the ‘Act or. 30 CFR 75. 400. | 
: APPEARANCES: Richard V. Backley, 


Esquire, Assistant Solicitor, . and 


Frederick W. Moncrief, Esquire, Trial ) 
/ Attorney, for appellant, Mining En- 
forcement and Safety Administration ; 


steven. B. Jacobson, Esquire, for ap- 
pellant, United Mine Workers of. 
America; Michael C. Hallerud, Esquire, 


for appellee, Old si Coal Company. 


OPINION BY CHIEF ADMIN. 
ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Background | 
On July 13, 1973, at 9 acm., a 


Mining Enforcement and Safety 


Administration (MESA) Inspec- 
tor, David Blackburn, issued:to Old 
Ben Coal Company (Old Ben) at — 
its No. 24 Mine in Franklin County, 
Tlinois, an order of withdrawal for 
an alleged violation of 30 CFR 
75.400, which is the regulatory 
counterpart of the. mandatory 
safety standard set forth in sec. 


-304(a) of the Federal Coal Mine 
Health and Safety Act of 1969 


(Act).* This order, No.1 DB, was | 
issued pursuant to sec. 104(c) (2) of 


| 180 U.S.C. §§ 801-960 (1970). 


= m1 oe o + OLD. BEN COAL GOMPANY - 
oe oe ee 8 August 17, 1977 


the Keb a andicated on ‘tts face 


findings by the inspector that. the. 
violation was caused by an unwar-_ 


rantable failure to comply with 
such standard and was of such a 


nature as could. significantly and 


substantially | contribute to “the 
cause and effect of a mine safety or 


. health hazard. The following con-- 


ditions or practices were described 
ain that order by een Black- 
burn? - 


ts ee of loose sehen coal 


- dust ‘were!‘observed where the.8 south 


‘pelt head of unit 405.12 dumps; on to the 


5 east south belt. The accumulations of - 
loose. coal and coal dust, were along and - 


3 under the 8 south belt for approximately 


_ 60 feet. Also float coal dust was observed 
gy: distinet black in. color in: the 8: South 
. belt. head airlock. Accumulations. of loose” 


side. 


a Three shuttle’ ‘ear qainping batations 

- had accumulations: of loose coal and coal 
- dust avéraging: in. depth of. from.4:to 10. 
inches and each were approximately 8 to 


10 feet in length. | 
Float coal aust ¥ was observed yar this 


8 south: belt line from: the belt drive to — 


the 710 foot:mark a distance of approxi- 
mately 925 feet: ‘This, float coal dust ‘a 


~~ @istinet black in color was in the adjoin- 


ing crosscuts of both the east and west 
side of the belt.. 
This belt line had been previously: re- 
ported :in the. preshift examiner books 


 . four (4) times. 


On July 16, 1973, at 8 50 a.m. “the 


- game inspector jasned Order. No. iL 


DB terminating the July 18, 104(c) 


2) order. for the reason. that. the | 


| 245-935 118 


vidlution ia hee colle dbatea: 


‘On Aug. 9, 1973, Old Ben filed an 


application for review of the July. 
13, 1978, order, Both. MESA. and 
UMWA. joined i issue by responsive. 


pleading s and an evidentiary hear- : 


Ing on the matter. was held at St. 
Louis, Missouri, on July 22, 1974. 
In a decision dated Mar. 19, 1975, 


Administrative Law. Judge. Ramp- 


ton (Judge) made‘ the following 
findings of fact: that the inspector - 


, failed to verify with a 200 mesh’ 
screen . or ‘positively identity by — 
_ visual observation alone the float 

coal dust indicated in the order, and — } 
the credible testimony at the hear- 
ing reflected that no. significant 
float. coal dust was present in the. 


i affected. section of. the. mine; that 
coal and coal: dust were. “observed | from om 


_ the 8 south belt drive to 20 feet outby the 
“710 survey mark.a distance of approxi- 
ae mately: 925. feet. The ‘accumulations . of . 
loose -oal.and coal. dust ranged in depth 
from’ 2: to. 14 inches on the east side of. the 


“pelt and from 2 to 6 inches on. the West. 2 su ich. pre oblem 5 can d evelop durin, o | 


normal. mining - operations; that 
Old Ben could. not reasonably have - 
been expected to know and did. not. 
inow of the presence of the mate- 
_rials cited in the Order until. the 


the . materials observed: consisted 
‘mostly of belt spillage which had 
recently taken place and that wit- — 
- nesses Mr. Rowland and Mr. Yat- 


toni satisfactorily explained how. 


shift. began at 8 a.m., because at_ 
that time the mine manager. reviews 

the examiner’s report based on in- 
spections made between 4 a.m; and 


7 am. that there: was no unwar- 


fanitable failure by Old Ben to take. 
corrective action in light of the fact 
that men were assigned to clean up _ 
the accumulation’ and expected - to 


eliminate the cited conditions dur- 


ing the first half of the shift begin- 


ae at 8 a.m.on July: 13, 1973; and 7 
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- that, particularly . because ieati- 
_ “mony established that the accumu-. 
lation. was “mine run” coal which 


. has a. higher than usual incombusti- 


~ ble content. and since there was no: 
a possible ignition. source, | the condi- 


tions were not likely to ‘significantly 


and. ‘substantially contribute to a 
i safety . hazard. |. 
“The: ‘Tudge made. he following 


| conclusions of law: ‘MESA failed to 

: prove by.a preponder ance of the evi- 
s dence that the combustible materials 
were not being cleaned up and were 
 ~perr ‘mitted to. accumulate. because 


; ~ evidence showed that Old Ben was 
| cleaning up the” “combustible ma- 


: terial. of its own initiative and Old 
| Ben commenced cor rective ‘action 


% within: a. reasonable. time; ‘the coal 
a spillage along the conveyor belt does 


not, by, itself, ‘significantly and sub- 
stantially ‘contribute to the catise 


and effect, of a mine safety or health — 


hazard: and as soon as the operator 


c -bedame. aware of the cited con- | 


ditions, © | enough employees: were 
pr omptly assigned to abate the con- 


_ ditions within. a reasonable time so _ 


that: there was no unwarrantable 


failure to comply with the manda- 
tory standard; the. subject order of 


: ve withdrawal was unlawfully issued 
and ‘Taust” ‘be’ vacated * ab ° initio. 
: Wher eupon, the J fudge granted the 


a application for review and vacated 


the subject. order of withdrawal as 
7 void ab initio. ‘Timely, notices of ap- 
| pear were filed’ by: MESA" eae 

| UMWA. © 

‘On Apis 98, 497 5, ola Ben filed a 
: motion: to strike UMWA’s notice of 
. appeal on the ground: that: after’ fil- 
7 ing: a responsive plgading, there was 
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(oer 


no participation by UMWA 3 in he alee 
On, Aug.::28, 


proceedings | below. 
1975, the Board. granted. Old: Ben’ s 


motion, Timely briefs were. filed LEY. . 


MESA: and Old Ben, 


Contention. ‘of the Parties on, ee 
Appeal . aes 


MESA urgés the. Board: tor reverse’ | 


‘dhe decision: ‘below. and: to. dismiss | 


the: application. for. review, contend: 
ing that the Judge erred # in L his Ani: 
tial decision : ss 2 

oth) by. finding hak hee was: 5 no 


violation: of 30. CER: 75. 400; ns 


(2) by finding that Old Bei i had 


not unwarrantably failed to ‘sony on 
| with, the. NWES saa ang eee see tase 
1B)? ‘by: peaciiaies that a alli - 
Cant and’ substantial contribution’ toe 
mine, health ard safety i is a criterion ‘-/ 
for.a sec, 104(c) (2). order; and 22%. 


(4). by.. substituting: the: “word | 


“ould”: for the word “could” i in'ap+ » : . 
“plying, the: significant and substan-_ ao 
tial contribution test. ’ oe _ 


. Qld. Ben,.on the other hand, con- 
tends that. the findings of: fact: and 


conclusions. of law: embodied in the — 
initial decision of’ the Judge Bre. 
fully supported. by. the. ‘record: and 
are. proper asa, matter of law. and 
surges. the Board to: affirm. the de= 
cision and sustain the application — 


for review. 


Issues ee sented, on a Apeak™ 


ate Whether the ‘Adniinisttative - 


Bee Te yer ae 


Law J udge erred as a ‘matter of law <— 


or fact in’ finding there: was. no vio- — 
lation of 30 CFR 75.400." gee 


| 2 Whether the “Adwaniatrative 7 . 
Law Judge erred as a'matter of law . 


aap On BIST COAL COMPANY | 
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or fact in Pali s ee the cited. con: se 
ee of the subject’ withdrawal 


7 ditions were not. of such. nature “as 


could: significantly and substantially © 
contribute to the cause:and one of = 


a, mine health or safety hazard. 
8, Whether. the Administrative 


‘Law: J udge erred as a'‘matter of. law | 

or fact in-finding that there. was no , 

- unwarrantable. ‘failure. on the: part. 

of. the: operaion: to: —: with. aor a 
baat CFR cc 400. . ohne 


DISCUSSION 
Holding of the Board. 


that. MESA. failed, to make. out.a 


prima facie case. establishing. a V10- 


lation of 30:CFR 75.400. Therefore, 


we must uphold. the decision and — 
order of the J udge ger anting thie ap- 
_ plication. for review and: ‘vacating as 
— -yoid,.ab: initio, - Order of. With- | mits the conclusion. of. alternative | 
| | violations. That is to say, there may 
be one violation of the mandate to 
clean up accumulations of combust: 
ible materials and another violation . : 


drawal No. 1 DB, July 18, 1973. 


| -. This disposition of the fist issue | 
obviates the necessity of reaching 
‘issues: set’ forth 


above.” . Consequently, our discus- 
sion will be:confined to an analysis 


of the’ safety ‘standard alleged 'to 


have: been a | aindvof ‘the evi- 


2) ascertain the: Board's construction ok 
~ -geetion’ 104 (e) of the Act: (30 U.S.C. § 814(c)) 


with: _respect: to ‘the terms; + ‘unwarrantable 


hazard, a “see Zeigler Coal Company, 4 IBMA 
280, 83 I.D: 127, 1976-1977 OSHD par. 26, 676 
(1977), and Alabama By-Products Corpera- 


tion, 7 IBMA 85, 83 I.D. B74, 1976-1977 OSHD . 


par. 21, eae (1976). 


alae med shiek iad: in the . 


PURPOSE: OF THE. mano. 


TORY. SAFETY STANDARD — 
PERTAINING. TO ACCUMU- 

LATIONS: 
BLE MA TERIALS 


OF. COMB URE: : 


The mandatory ae anil 


— ‘alleged to have been Violated i in the | 
i” - withdrawal order under : review, set. . 
- . forth 3 in 30° CF R. 5. 400. and | in its” 


_ statutory counterpart, ‘sec. 304 (a) 
Our review. of ‘the’ ‘record: con- | 


vitices ‘us. that there is substantial, 
| reliable, and. probative | evidence. to 7 
support, Judge Rampton’s. finding 


of the Act. (30 U.S.C. S.854(@)) 


: reads as follows: 


“Coal dust, Nneludiag: fost ecu: Sanat 


“ deposited: on. ‘rock-dusted. surfaces, loose - 


eoal, and other combustible materials. 


shall be cleaned ‘up and not be ‘permitted 

. to accumulate in active workings, or on 
electric: eauipinent, therein” eels: ‘sup- . 
plied.] : : 


[A At frst Blush it, one appear : 
that the foregoing. language ‘per- 


of .the prohibition. against, perimit- 7 
ting such accumulations - in* active: 
workings. However, we reject this | 


concept as being out: of focus with . 
the purpose. of. ‘the’ standard and - 
withthe practical realities ofunder- _ 
ground coal mining. Furthermore, | 
7 1 <4 : 
failure” and “violation of such nature as could. eee two phrases. shall: be. cleaned a 


significantly * and. substantially ‘contribute to 
the cause and effect of.a mine. health’ or: safety 


up” and “not be permitted’ to ac: 


cumulate” are conjunctive—not. dis- 


junctive—indicating that only, one 
act of violation of the: standard y was 
contemplated.” i 
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12] Any person who is been in ae 


coa] mine and observed it in. opera- 


tion is aware of the fact that there — 
_ isno way of completely eliminating - 
accumulations of combustible ma- 


terials; Where coal is being mined, 


“deposits or accumulations, either: 
large or small, of coal dust, float 
coal dust, or ‘loose pieces of car are 


inescapably bound to exist..There- 


fore, it seems to us that the Con- 


eressional purpose, of establishing 
: this standard was to minimize, 


rather than eliminate, accumula- ; 
tions of ‘combustible . materials — SO” 


that they would simply: be. less 


‘likely to present a safety hazard. 
Obviously, the ultimate 


source. 
hazards sought to be. eliminated are 


coal mine fires and coal mine explo: 
_ sions. Ce ove 


Responsibilities nad Upon the 
Coat Mine Operators : 4s 


Th is implicit 3 in 1 the standard that | 
the accumulations of combustible 


7 material be kept. at a minimum at 
, all times in every. coal tine. This 
= suggests that Congress intended 





. 3-The section-by-Aeetion analysis in the ore 
 “Eslative | ‘history: pertaining : to: the ee 
standard reads as follows :. 
“Section 205. Combustiote 
rock dusting 


-materiats and 
“Section. 205 (a) 


“This section. rouuinés inet the Sperator not | 


allow coal ‘dust, loose coal, float coal dust or 
.other combustible materials» to™ ‘accumulate 
underground. 


“Tests, ag well as ex periencé, have proved: 


that inadequately inerted coal: ‘dust, float. coal 


dust, loose. coal, or any. combustible Material — 


‘when placed’ in suspension will enter into and 
propagate Aan. explosion. The presence of such 


coal dust and looge coal must be kept to a _ 


minimum through. a regular program of clean- 
_ . ing up such dust and coal.” 8. Bev: No, 91-411, 
91st. Gone an Ast Sess. 65. (1969). ie 


DEPARTMENT OF. 


regular cleanup programs. 
| else, 1 in the ordinary course of min- 
ing ‘operations, can they expect to 
not permit accumulations of com- 


situations,” 
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that coal mine e operators maintain 
How 


bustable materials? +. 
[3] However, we believe that this 
standard also was: intended to im- 


pose the requirement to clean up and 


not permit accumulations of com-_ 


_ bustible materials which occur as a 
result of unusual circumstances, in- 


cluding, but not limited to, roof 
falls, belt breakage and haulage ac- 


: cidents; This responsibility lies out-. 
side the scope of a regular cleanup — 


program and necessarily entails the 
all-important time factor. within 


which. ‘corrective action must be 


taken, We know of no precise time | 
formula: or “hard and fast: time 
schedule. which could have general 
application to all of. these unusual 
‘except, that ‘cleanup 
should be: accomplished ‘within : a 
“reasonable time” after. discovery. 


This time factor necessarily i imposes 


a third obligation upon the opera- 
tor, and that is, to be conscientiously 


alert and: diligent. toward prompt 


discovery of accumulations of com- 


bustibles in active workings. | 


_ What . constitutes a reasonable 


time must be dictated by the ur- 


gency created under the circum- - 
stances of each case. The. urgency, 


in ‘turn, will depend | upon the mass 


and. extent of the accumulation, as 
well as.the degree of danger posed 
by other circumstances of the 
hazard, ee as the Proximity of 
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ignition: sources. The ioneee the ACH 


| ‘cumulation remains wichout clean- | 


| up, the greater the threat of a mine 
fire .or explosion. : Likewise, the 


greater the mass and extent of the | 


, accumulation, the greater the chance - 
it may.contribute to a disaster be- — 


cause of the increased surface area. 


: _ of combustible material a Shea to 
possible ignition sources... _ 


| Although each case must eat. 

strictly on objective judgment: as to 

whether a given operator ata given | 
_ time is in compliance with the sub- 


ject standard, we will venture to set 
forth some general g guidelines. With 


- respect to the small, but inevitable — 


“aggregations of combustible mate- 
rials that accompany the ordinary, 


routine, or normal mining opera- 
2 tion, it is our view that the mainten- 


ance of a regular cleanup program, 
Ww hich would i incorporate. from one 
cleanup: after two or three produc- 


- tion shifts to several cleanups: per - 
production shift, depending upon. 
the volume of production involved, 
“might well. satisfy the carranan 
_ of the standard. On the other hand, 
where an operator encounters roof 

falls, or other out-of- -the-ordinary 

spills, we believe the operator is’ 
obliged to clean up the combustibles. 


promptly upon. discovery. Prompt 


_ cleanup response to the wnusual oc- 


- currences of. excessive accumula- 


tions of combustibles i ma coal miné 7 


_ may well be one of the most crucial 


of all the obligations imposed by the 


act upon’ a coal mine operator to 
protect the safety of the miners, 


OITATION AND: ‘ROOF OF 
VIOLATIONS UNDER THE 
STANDARD PERTAINING 
£0 ACOUMULATIONS OF 
- COMB USTIBLE MATERIAL 


J deine: from the extraordinary. 
number of cases and. amount.of:con- — 
troversy that has been gener: ated un- 
der this: standard, itis apparent that 


the -citation procedures by. inspec- 
tors.and the elements of proof re- - 


quired. to. uphold the. validity of | 


citations: for alleged violations or 
- the: standard bear discussion at some 7 


length. aks 
_. [4] In the: Sreat nee of cita- 


ious for alleged. violations of this 


standard, which. we have observed, . 


rarely. does the. inspector. include | 7 
imore.in ‘his’ description of the vio- 


lative: conditions and practices than 


a statement of the location, size,. ex- . 
tent, and general combustible con- 


tent of ‘accumulations which. he 
observed in the course of the inspec- 
tion. But in this proceeding the op- 


erator has raised the. ‘subsidiary | 
issue of whether. proof of the mere — 
presence or existence of an accumu- — 
lation of combustible materials in 


active. workings of the:mine is suffi- 
cient; by itself, to.establish a viola~ 
tion. (See Appellee’ s Br. p.10.)'We 


hold that it is not. Certainly, the.ex- 
istence of. such aii: accumulation. — 
. may be one element.of proof, but it, 

1s not, per 8e,- sufficient: to sustain @ 
| prima facie case. 


~ The crux of the sakes of this = 


standard is the failure to clean up; 7 


or undertake to clean up, an aceum- 


“a3 ulation of combustible material . 
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| which j is aieeuags in existence, When | 


a.coal mine operator undertakes, or 


is engaged in, cleaning. up accumu- 


lations of ‘combustible: material, he 


ig then certainly: «not. “permitting 
such accumulation: Tt is: also. true 
that an operator is permitting such | 


- accumulations if he: fails within. a 


resonable time to clean them up| or 


- to undertake the cleanup.’ . 
"The next logical:i inguiry’ is, from 


: what point should’ an: ‘inspector start . 
_ to’measiire the time factor in deter- 


mining what. is a “réasonable | time. 
We ‘believe -such* é measurement 
should commence with the time 


when the operator first became’ 
aware ‘of. the ‘accumulation, either. 
actually or constructively. Counsel © 
_ for Old Bén'suggests that this’ ele-- 


ment: of the time factor i is critical to 
the establishment of a violation: We 


agree; but subject’ tothe ‘condition — 
that if an: operator is not aware, 
but, by the exercise of due diligence, 
should have: been aware of the ex- 
istence of the accumulation, then,’ 


the period! of time: subj ect to the rea-= 


sonableness test commences with the 
timé: when: such ‘ ‘operator ‘should 
hive been aware. In other words; we 
fee]: that ‘a ‘coal: mine ‘operator: can= 


not: ‘reasonably: be. charged: with the 


failure‘to'clean up:an’accumulation 
of ‘combustibles*-when: ‘He. does. not. 
- know that it-éxists;-and: éven: by.éx- 
ereising due: diligence: could not: be 


expected? to know:': 


certain, before.issuing & citation.un- 


der :30-CFR. 75.400, the -time-when, 


_ the operator: or, its agents discov- 
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Sa ‘actually or r constructively, he : 
existence” of: the accumulation: of 


combustibles. This‘may be. done: by. ef 


the use of logical conclusions drawn 


from the : circumstantial evidence. 
An easier ‘nethod might be;: how: 
ever, simply asking the miners and © 
~ forerén: familiar’ with. the mining — 
operations ‘in’ the: active: workings 


when and how the accumulation’ ‘OC | 


curred and when and how, if at all, 
‘it was discovered. ‘It is, of course, 

also: important that: ine inspectors — 
' . further ascertain what was done by 
the operator, if anything, after dis- 

* covery, of. the ‘accurulation.:. Did 

the operator immediately undertake 

to clean up the accumulation? ‘Was 


it gnored: completely ? 2 ‘Was the. op- 
erator. aware of the accumulation, 


but, rightly. or. wrongly, decided 


that it should be. handled routinely 
through the regular cleanup pro- 
gram? All of these questions need 
due consideration and resolution be- 
fore deciding ‘to issue a’ citation 


‘ charging @ violation of the subjéct 


standard. If the inspector. does ‘de- 


cide to: issue:such a citation, his de- 


terminations: with regard to time:of 


_ discovery and timeé:-ofinauguration 


of cleanup:by. the operator, it seems 


to..us,..are, key .elements of, and 


should be. included In, the. factual. 


- description. ofthe, conditions: and. : 
practices which. are alleged ‘to.con- 
_ stitute.a violation; In. making these 


: Ansplication of" ‘this ane: pa : detailed. factual evaluations; the in- 


_ necessarily i imposes. a responsibility: 
- upon:the coal-mine inspectors to'as-. 


spectors,- hopefully,. will. not Tose 
sight of the controlling i Inquiry un- 


der sec.:304(a):of the. Act—whether ee | 
| the. operator . is: making every Tea- 


sonable: effort, to, minimize. sy ae 


war 


ane — 4697 S i. : a Le. erie eee 


7 


cumulations of conibustible mate- | 
rubs | a ‘supported the inspector’s allegation 
_ of the presence’ ‘of any significant: . 


. rial. ot tere Oe 
AG What, an are: ‘the precise 


elements of. ‘proof required: under 


See. 304 (a) of the Act (80 USC. 
a § 864(a) | (1970), 


7 75.400, to:-make out a. prima: ‘facie 
case of violation? We, hold them to 
be. as. follows: (1) that an. accumu- 


A lation of: combustible material @X- 


 isted in. the active. workings, or on 

- electrical equipment In active. work- | 

a ings, | ‘of ‘a.coal, mune; - oe that. the | 
coal. mine operator, was aware, or, by. 


the. exercise. of due diligence. and 
‘concern for the safety of the miners, 


i should have been aware of: the exist- 
ence of such aécumulation ; and (3)_ 

ae that the operator, failed to clean up: 
such accumulation, or: failed to. un 
dertake to. clean it: up, within a rea~ 


| sonable: time. after discovery, . or, 
. within. a-reasonable, time after dis- 
: covery. should: have. been made. - : 
[6]:As mentioned In‘our: renee 


sion of the responsibilities imposed 
upon, the.coal mine operators, what 
constitutes a “reasonable time” ‘must. - 


be. determined® on a: ‘case-by: Case 


 evahiation‘of-the- ‘urgenéy in terias. 
_ of! dikelihood: of. thé: accumulation 
to, contribute to-ia. mine:fire. or:.to. 
. propagate: an. explosion; This:eval- 
> Wation: may: well depend upon’ such’ 
-.. factors: is'the mass; extent; ‘eombuis- | 
tibility, and’ “volatility of the. Ae 7 
cumulation as well as, its 5 proxiinity. 


to an ‘ighition source, 


ores ice : ide 
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or 30: - “CF R | 
* with a 200 mesh screen. and that the — 


oy 


Gas adduced: ae ihe. ae which | | 


amount of float coal dust. He. noted 


- that the inspector did not. verify. the 


content: of the accumulated material — 


inspector admitted that he could not 


identify float coal dust by visual ob-- : 
servation alone, ( Dec. 3 
ord “supports ‘these observations : 
7 (Tr. AO; 46). “Mr. ‘Guy Yattoni, the. ae 
safety director for Old Ben, in the: 


-) The rec-. 


opinion of Judge’ Rampton, effec- 


tively reftited’ the inspector’s: testi- — 
mony as to the alleged: float coal 
dust (Tr: 125-126) and We are ‘diss 7. 
inclined to. disturb the’ credibility — : 
findings of the J udge on this: ‘point. 


‘The witnesses for the operator | 
did not: dispute the testimony of the 


inspector pertaining to the eaist-— 
ence of aceumulations of loose'coal. 
and coal dust along the 8-south belt-. 
‘line for a distance of approximately. 


925 feet: However, Old Ben did ef- — 


fectively ‘establish at: the. hearing 3 
that the. inspector made no. attempt z 
to: determine the basic questions of 
how j or when, the accumulations: ace ; 
_érued or what cleanup by. the oper- a 
_ ator’ was. “undertaken, This was ae, "5 
lustrated by the ‘following “testi- 
. mony ‘of the’ inspector ¢ | on CLOSS-eX— | 
amination. (Tr. Bye ; 


seat as aie 
wet i 


@ Did, you g0 there tthe affected, ‘area; | 
bécatise anyone told’ you about, a problems 


‘there ‘or angthing ‘like that? 


ds Novsir. ger faye oe 
Q: -Did you: by any- chanee spend to any. 


a wad ie. fat 


‘of the preshift examiners - who had told. 
7 you ‘that: this area was having problems 


In this. case, the. J ndge. abserve : 


| or something? _ 
that there was no > substaritial (vie | 


oor. Oi ‘No’sir. | 
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Q. Did you ‘ieee any effort to Ana int 


from company ‘personnel oy. bargaining 


unit people how long. the material that 


| you saw had been left? 
‘ A. Not that I can: remember, no, 
Q. “You say you. didn’t make any~ effort 


| at all to find out how long the material _ 


along the belt or at the unnine clea 


~ had been there?- 


A, I don’t. remember - making any ef- 


‘ for t, no. 


The Sierntors 5 aineces pro: 


vided the only evidence explaining 
_ how and. when the combustible ma- 


terials had accumulated and. what 
and: when corrective action was 


taken. Mr. Steve Rowland, a grad- | 


uate mining engineer, and produc- 


tion forenian of Mine No. -24-for 


— Old Ben, testified that the accumu- 
_ lations occurred during the shift 


opr eceding the morning shift of J uly | 
~. 18, when the. inspection took place, 


and that: they were caused by a belt 
separation. Clive 154); 
had been alignment. and tension 


problems with the belt (Tr. 157). 


and that the mine manager sent 
men to restore tension to the belt 


and realign it-to prevent continued 

| spillage, which was done (Tr. 158) ; a 
that also, on the morning of the in+ 

; spection, after: checking the pre- - 
shift examination reports, inspect- 
ing the beltline, and making the 


face areas, he immediately assigned 


the bobcat and shuttle car operators 


to shovel the side dumps along the 


ee belt (Tr. 156); and that. the mine. 
manager had told him that two belt. 
_ shovelers had been sent to the 8th 
south belt in résponse to the pre- - 
shift examination report, | which 


showed the belt. dirty on. the just- 
oe concluded shift ao 156). Mr. Yat- 
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3 toni verified. iis by his testimony 7 


that he observed the. two) belt 


_ shovelers beginning their worl: ‘at : 
185 station aloug the beltline ashe 
walked i in with the’ inspector (Tr. on 


114). . 
On, the basis of the foremoile dis: 


- cussion of the: ‘evidence, ‘together-“ 


with our reading of the total record 


in this case, we are. satisfied that “ 
substantial, ‘Teliable, and credible _ 


evidence was adduced to support the © 
findings of fact. made by Judge 


Rampton: in substance as follows: — 


(1) that the accumulations alleged . 
in the subject order consisted almost | 
exclusively of belt spillage which. 
had developed during the midnight 


shift, immediately preceding the 
shift during which the inspection — 
took ‘place; ‘and mostly during the. a 
‘latter part of that shift (Dee. 38 


Finding No. 7); (2) that the oper- 
ator could not reasonably have been 
expected to know of the presence of 


the combustible. materials until the — 
beginning of the second shift based - 

on the midnight examiner’s report: 

- of inspections made between 4.a.m. 
and 7.a.m. (Dec. 4, Finding No. 8); 


(3) that the operator first gained _ 
actual knowledge of the accumula 


tions when the mine manager and —— 


the production manager reviewed 


- the mine examimer’s report and the — | 
production. manager walked.the . 


belt at. the section shortly before | 
the inspection began. (Dec. 4, Find- 
ing No. 9); (4) that the. ‘operator 


took corrective action upon. discov- 
ery of the problem. by assigning men 

_ to clean up prior to the. arrival of 
the inspector ‘and could have ex- 

. pore’: elimination ot the cited con- 
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ei editions duii ing the first half of the” 
shift (Dee. 4, Finding No. 10); (5) 
that the operator was in compli- 
a Oe its” MESA-approved 
eo . - deanup plan. (Dee: 4, Finding: No. 


ance with © 


12.) 


| "We also agree swith the conclu- 
gions. ‘reached by Judge Rampton 
_ that:-an order of withdrawal issued 


pursuant to sec. 104(c) (2) of the 


_ Act must be vacated as void ab ini- 
tio if there ‘is a failure ‘of proof of 
Be violation of a mandatory health ~ 
or safety standard (Dee: 5, Conclu- 
gion No. 3); and. that there was nO | 


: violation of 30 CFR 75. 400 because 
MESA failed to prove by a pre- 
-. ponderance of the evidence that the 


= combustible materials were ‘not be- — 
ing cleaned up and: were permitted 
—. to accumulate: (Dee. 5, ‘Conelusion : 


: No. 4). : 
ea ral The eeidende ae eoiciae 
sively establishes that although 


most of. the combustible materials . 


did exist in the subject mine as al- 


be leged i in the order under review,, as 
soon as the operator became aware 
of. the cited conditions, enough em- 

: ployeés were promptly dispatched 


to" abate the conditions ‘within a 


a reasonable time.’ The evidence fur- — 
| ther clearly established that the op-. 
erator was: following a regular pro- 
cedure reasonably. calculated to. 
alert its personnel to the hazards 
posed. by: accumulations of combus- | 
tible materials. Consequently, there 


was no permitting of an accumula- 


| Tudge Rampton’ S conclusions that 


the deteriiination: of what. consti- 


tutes a reasonable time must be 
made with respect, to the facts of — 

each. case, considering: (1)-the ex- 
-tent. of the: danger. created by the _ 
"presence. of combustible materials; . 
(2). the urgency with which correc- 


tive action must be taken; and (3) 
the operator’ s adherence es its own 
established . cleanup procedures. 


(See Dee. 5, Conclusion No. 4.) 


_;- The holding and order of the Aa- 7 
ministrative: Law Judge, that Or- . 
der of Withdrawal No. 1 DB, July 


13, 1973, was unlawfully. issued and 
void ab mae) maust t :be ease : 


“ORDER 


| WHEREFORE, pursuant to the 
authority delegated to the Board by 


- the Secretary of the Interior (43 _ 
CFR 4.1(4)), IT IS HEREBY — 
ORDERED, that: the decision of — 


the “Administrative. Law Judge in 


the above-captioned case cae AR 


FIRMED. 


oa Dive Doans | = 
Cc Me ‘f Administrative J ee 


q I CONCUR: 


Howarp J. Scutmuimemres, Ji Ry 
Administrative J wage." 
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- tion by the operator. andno ee . 
a ‘tion. of the. subject: standard. .. oo 

Also, we are in’ full accel: ath 


Decided a August oh, ign 


Apel by ‘Mining Enforcement ead 
Safety Administration from a. decision 


_ 470" ae 
by Administrative Law J judge J stat R. 
. Rampton, dated Sept. 24, 1975, 


Docket. Nos. VINC ie3. 
7A-200-P, 74-201-P,.  74-230-P, 


74243-P, and 74-279-P, in which 
the ‘Judge’ affirmed 30 violations, ‘va-- 


- cated: 17 Notices: of | Violation, and 
assessed civil penalties in the aggre- 
gate sum of $5, 300 pursuant ‘to: sec. 


109 of the Federal Coal Mine Health 


and Safety Act: of 1969.: 
_ Affirmed in ‘part, and ‘reversed * in 
part, Bike 


| Standards : Ventilation. Plan 


‘Evidence of failure by an. operator to com-— 


ply with the pr ovisions of its” approved 
ventilation ‘plan constitutes’ a. ‘Violation 
of 30. CFR 75.316. ce emer rere: 


| 2 2: Federal: Goal’ Mine. Health’ ad 


7 Safety ‘Act of 1969: brremenest Safety | 
nies - affirmed. 


; Standards: Roof Control’ | De 
| x violation _ of 30 CFR: Th. 200' ‘is ere 


| lished Where it is shown that’an operator. 
failed to comply with the ‘provisions : Of - 
. its appr oved roof control plan in that the 


roof bolting pattern: ‘prescribed therein 


was: destroyed - by.: loosening - two, roof 


. bolts for use as cable anchors. | 


APPEARANCES: Thomas A. ae 


lino,, -Esq;, ; Assistant, Solicitor, -.and 
Leo J; McGinn, Esq., Trial ‘Attorney, 
for. appellant, Mining Enforcement 
and Safety ‘Administiation; ‘David §. 


Hemenway, Esq., Assistant Secretary 


and Assistant General Counsel, for 
) appellee, Peabody.” : Coal ‘Company. 


OPINION BY CHIEF ADMIN- 
, ISTRATIVE JUDGE DOANE 


DECISIONS OF THe ‘DEPARTMENT: “OF: or INTERIOR 


1, ‘Federal Hed: ‘Mine | Health: at 
“Safety: Act: of 1969: ‘Mandatory Safety Ss 


vacated “by. ‘the | 


«(84 LDS 


OPERATI ONS. APPEALS - 


INTERIOR, BOARD OF BONE: -_ 


In its appeal. i in the instant, case, ee ot 
ae Mining Enforcement and. Safe- 


ty: Administration. (MESA),.chal-. 


lenges a decision by the Adminis: . 


trative. Law Judge. which ; vacated 


10, .notices.,- of : violation. on ..,the 


eround that: MESA. had. failed. to: 
establish the. fact of: violation. of. the 


Aa rr ee 


2 ATi, epee, & eight; of. aie no- 


i tices. of. ~vaolations which ;: MESA. 


claims. were: erroneously, vacated:by. — 


the J udge,.the Board: has reviewed. a | 
‘the»-record.: ‘and; considered . the 


briefs-of both MEGA‘ and ‘Peabody 


 Coals.Gompary (Peabody). The 


Board:has: conéluded: thatthe: deci: 


‘sion ofthe. Judge is. supported . by eae 
| the: substantial evidence of:record = 
~~ and that MESA has failed to'dem+ _ 
“onstrate why the findings of fact 


and conclusions of law: should not t be ee) 


“Be” éf - thosk “eight” violations . 


ce urider 30 CFR ‘7: 400 and’ ‘were 
‘J udge because a 
MESA failed to meet its prima. fa- 


cie burden, of establishing that, the 


| oper ator. had permitted | combustible oa 


mater ials. to: accumulate... No.. eyl- 
dence was. submitted: with: respect. to 


how: long: the conditions, cited: ex: 


isted: or whether efforts to clean: up - 
were undertaken within’a: reason: ~ 
able time-by the operator (Dec. :10; 
20,23, 26, 46). The Board has. re- 


cently held. that-in ‘the -absencetof | 

_ such evidence'a violation of 30CFR 
75.400 cannot be found tolavebeen . 

established. Old: Ben Coal Com- | 


Ml ge Se 


“pony, 8: TBMA 98, os “ID. 499 


Pea 8: 


— The. eee -will, i en oe oe : 
dress the remaining two challenged | 


violations: which: fie Board believes 


were established by a. preponder- — 


ance of the evidence, 1 and which 
Abana: be reinstated. . att 


| Pactual Backorow 


eo . = 
Par . a Mer} 7 mS eM 2 et ta SY ft -F. rr ee cr 
bon? : es : TE og BS satel oe ote dibieys boos. 
nth eagle «8. hn” aE woe a. a dees nee ma has | cil ease ar ‘ 


in. the. line of pillars separating. the 


; intake ‘from the return aircourses.” 4 


(VINC 74-1492-P.) 


The notice was: based” upon “Pea- 
body’ s failure.:to. comply with its. 
_ ventilation. plan, ‘submitted and. 


adopted pursuant‘to 30 CFR 75.316. 
In its -posthearing brief; Peabody 
| stated . In. pertinent, part. 
- real problem . and. ‘admitted. Vv 


ee ee | 


is; s the coy proven “violation, xehich. : 


Respondent readily . concédes | eX: 
ists,” (tallies added.) . (Br. De 12) 


“The. violation. which “Peabody 


¢ concedes. “was based - upon 30 CFR 
0). 301, the notice alleging that’ there 


Was. insufficient, air flow i in 1 the last. 
| open’ crosscut. 7 eo Ss 


The J udge ‘affirmed : ‘ind notice 


| based’ upon violation of 30 CFR 
oo OB 301, and vacated the notice based 
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issued. 


“ET he 
riola- | 
tion i is the. failure, to. have the. thr ee. 
permanent, stopping S. in; -the. cross- 
-. euts, ‘This. was the cause of the is- 
: suance of: the. first hotice, ENo.. a 


that“ “thie 


‘upon. 30. CFR: 7B 5: 316. on: are oer 
that such: regulation required only 
the submission’ and adoption ‘of a 
ventilation: plan. The: Judge stated 


that if. ‘sufficient alr was: not reach- 


ing the face, a notice of violation of 
— BO CFR: oS 301 


should Hea heen 
!In its "ites on ‘ania “MESA : s 
sibmittad! that: the J udge erred.-as — 


a matter’ of law, citing the Board’s 
— décision ‘in | Zeiglén Goal Company; 
£63 on 5, 1973, a MESA j inspec: , 
: _tor. issued Notice of Violation. No. 
~ XTLDC to Peabody which. alleged a 
: violation. of 30 CFR 75. 316 in that: 7 
“There were (8). five open: crosscuts 


4° IBMA: 805: 82: E.D.':363:1974-1975 
OSHD® ‘par: | 549:937 - (1975); aff'd, oe 
Zeigher ‘Coal: Company: We ‘Elappe, . 


536 F.2d 898 (D.C. Cir. 1976); which 


held: that. from the: requirementrof — 
section 303 (0) ef the Act:(thestatu- 
tory ° counterpart’ tof 20) VOIR, * 
75. 316). a ventilation, plan ‘be stb- 


mitted and adopted by the operator, 


it; fellows that the. Secretary must’ 
have’ powers to enforce adherence to 
the plan. 2 Peabody’ ‘responded that. 


the’ J tidge. baséd his action Tot. only” * 
on the ground that 380 CER 163 316, 


was not ‘the. ‘proper. mandatory 


standard: to cite, but. also‘on the fact — 
Instant”: Vidlation ‘ was: 
directly: related ‘to and: probably 
- caused: the violation of .30°CFR | _ 
75.301, an Violation:. for: which :. a ot 
penalty. AWaS: sdissessedy aS oe 


Boe stage SP A a 
aoe) eae aoe att 


ee = Fi at : . 
ata ae ty OS ee 5 Pos Say ne 
pulee tear eee ui oat ET tae Dee Saat oe RE AS a 
'S far. : ee if 3 s ' 
« ee lee & 3 Tapers May 
aa Soe teas SO + ste ‘ 


Oni June 26,1973, a. MESA ins 
' spector:.issued - Noticé.-of: Violation. 
‘No. 2 DB, alleging a en of 30 , 
_ CFR 75.200 in that: 2 


“There was ‘av ‘violation’ of the oar con- 


| trot plan in'that roof.bolts, two in uum- ~ 
‘er, chad been» loosen. [sie]. to. anchor. the -s 
two shuttle cars’. vt ailing cables; thereby _ 


. mine. 
tended that a prima facie case of 
violation’ had . been’ established — 
which: Peabody: did. not rebut. Pea- | 


coe 


a3 aestzoyine: the Bae bolt pattern | in that. 
. the nearest. bolt to the .rib was 8 feet and 


714 feet. between bolts in the Srd west 
section off the main south. entries. 


tified in pertinent part: “Well, the 


roof contro] plan as I reitiamber it. 


.. states that roof bolts should be in- 
stalled four feet from the rib.and 
on: five foot: centers, *.* *” (Tr. 
203; Docket No. VINC 74-200-P) 


Peabody offered no rebutting evi- | 
dence, nor did it question the in- - 
spector’s recollection as to the re-- 


quirements of the:roof control plan. 


In Mert this notice, | the J udge 


| found that: 


There’ was no testimony. or aeiaiable 
etiasnes that any person had proceeded 
. underneath this area, or that this was an 
_ active underground roadway, travelway, 


or working place. In the absence of such 


testimony, the bare description of the 
Violation as ° contained in the ‘notice, 


which does’ not specify that any of. ‘the |. 
miners had proceeded: beyond the last 
permanent support, I can make no find- 


ing that, a violation has occurred. 


(Dec. 38). 


| MESA submitted a on at that . 
| oaths notice adequately described. a- 


_ violation of 30 CFR 75.200 in that 
the operator had failed to comply 


_ with its roof control plan and that » 


it was an active working area of the 
Accordingly, MESA con- 


2 The citation tb the transcript veers to that 


portion of the hearing which. commenced at. 
. ‘Unfortunately, the | 

‘separate volumes. of the. transcript were not 
properly numbered in sequential order, ‘nor 


4 p.m. on. Jan. 7;, 1975. 


were the. many: exhibits oauhaga numbered 
when admitted... ae 


DECISIONS. go THE: DEPARTMENT. OF THE INTERIOR . 


proved. ventilation plan 


(84 E.D.. 


body responded, on ena that the 


Judge ‘was correct when he found 
that there was insufficient evidence _ 


to t fi di f violati 
At the hearing, the inspector tes- owe port — ng ? m0 gas: : 


f ssues: Presented 
. oe hee © ee 
‘Whether the J udge erred in con- 


cluding that the violation of a 


ventilation plan does not constitute 
a violation of 30 CFR 75.316. 


~ Whether the: jh udge a fesan in. cou- : - 


cluding that noncompliance with ~~ 
the provisions of a roof control. 


plan was not a violation of 30 CFR 
75.200 in the absence of evidence 
that miners had proceeded | into the 


| violative portion of the mine. os | 


Discussion’ — 
oe re eee oe 
ty Although Notice of Violation _ 


| No.2 LDC did not state on its face | 


that. the condition cited existed in 


violation of. Peabody’ s ventilation 
plan, unrebutted testimony, elicited 
at the. hearing, indicates that the 


condition existed because Peabody 
failed to comply with its plan. In 


reaching his decision that no viola- 
— tion aa ‘been proved by: MESA, 


the Jo udge concluded that a viola- 


tion of a ventilation plan is not a 
violation. of 30 CFR. 75.316 (Dec | 
18). 


‘The Board disagrees. In 
Zeigler Coal Company, supra, the 
Board held that the failure by an 
operator to comply with its ap- | 
would: 
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‘support the issuance of a sec. 104 
(b) notice of violation. In that 


ease, the inspector. cited the. condi- 


tion as a violation of 30 CF R, 75.316 
and the Board reasoned that: be- 
cause a ventilation plan must be 


approved. by.. ‘the Secretary, it 
~ logically followed that the. Secre- 


Np ust have power. to.-enforce: 
tary m P contributed to the situation cited 3 in 


Notice of Violation N 0.1. LDC and 
an. insufficient quantity of alr could 
; lead to a buildup of methane, we. are 


compliance with such plan. 

Accordingly, the Board is of the 
; opinion that: the Judge erred. in 
dismissing the Petition. for Assess- 


ment of Civil Penalty with respect « 
 to.this violation.on the ground that — 


the wrong.regulation was cited. In- 


asmuch as the inspector’s testimony 
indicated that..Peabody’s ventila- — 
tion. plan. required the . missing 
stoppings. and. Peabody | admitted 


such noncompliance with its plan in 
its posthearing brief, the Board 
concludes that the violation. existed 
asalleged® 


In the interests of expadition' the 


Board will assess a penalty for. this 


violation rather. than. remand the 


case to the Judge for that purpose. 
We accept the Judge’s determina- 
tions with respect to the statutory 
- criteria of size of business, effect of 
penalty on ability to continue in 
business, history of previous viola- 
tions, and good faith in abatement 


as they are > supported by the sub- 





2The Judge did not address Peabody" 8 con- 


. tention that the violation of its ventilation 
- plan resulted in the condition which gave rise 
to the violation of 30 CFR 75.301 and there. 
fore, only one violation existed. The Board 


believes that this argument is without merit | 


as a deviation from an approved ventilation 
plan is a separate violation irrespective of its 
possible causal connection to another distinct 
oleon of a mandatory standard. 


ATR 


stantial evidence of record. With re- 
spect to the remaining criteria of 


negligence and. gravity, because this - 


condition was a major and. easily 3 
recognizable deviation from the ap- 
proved ventilation plan, we find 
Peabody to have been. negligent. 
Further, inasmuch as the condition 


of the opinion that the violation was 
serious. Based upon. the. foregoing, 


the Board considers 2) penalty as- 


sessment of $200 to be warranted for 


3 this violation. 


In his decision with pepece to the 


| second. alleged violation described 
; aboye, the Judge. held. that an un- 


refuted. allegation of noncompliance 


| with: a roof contro] plan was insuf- 
ficient to. support a. finding of viola-. 
7 tion of 30 CFR 75.200 in the absence 


of evidence that. miners were present 


~ in the violative portion of the mine. 


[2] To the contrary, the Board 
has held: that the provisions of roof 


— control plans are. enforceable as 
mandatory standards. Zeigler Coal 
Company, 5 TIBMA 182, 82 I.D. 441, 


1975-1976 OSHD par. 19,998 
(1975). Accordingly, inasmuch as 


the uncontroverted evidence of rec- | 
ord indicates that due to the loosen- 
ing of two roof bolts the prescribed 


roof bolt pattern was destroyed and 
Peabody’ s roof control plan vio- 
lated, the Board holds that the con-. 


_ dition cited constitutes. a violation — 


_ of 3 30. CFR 75. 20. Tt is unnecessar sary 
tion that MESA. prove that: a miner 


to the establishment ‘of this’ viola- 
had proceeded beyond the last | Per 
| manent roof stipport. ° | : 


As in the. case ‘of. the: previous 
violation,’ ‘the Board accepts the 
J udge’s determinations with respect | 


to the statutory criteria of size of 
business, effect of the penalty as- 
sessment, “good faith. in abatement; 


and history of previous violations. 
With respect. to the remaining crit: 
eria of négligence and gravity, we 


7 find that Peabody was negligent due 
-_ decision IS: ‘AFFIRMED; ‘and. 


to the ‘fact. that the roof bolts were 
. intentionally | ‘looséned : to provide 


cable anchors. The gravity. of this 


violation will be deemed’ nonserious 


e, bécause there i is No ‘indication i in’ ‘the | 
record: of the: ‘condition’ ‘of the roof | 


other’ ‘than’ that thie roof bolting pat- 


? tern was” ‘destroyed. “Accordingly, iS 
the’ Board i is of the’ opinion that a 
-— peilalty assessment of $100 is ‘war | 


rice: es 


ranted TOE this violation.” eek i 
t x Pe 7 
233 age We; her PEt ae oti : Bite. Sarasa ots 
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eS agg 
talet sabatae, 


“DECISIONS OF. “THE: DEPARTMENT ‘OF TH INTERIOR 


[34 LD? 
ORDER | 


_. WHEREFORE: pureuslat t m — 
* ailthority delégated to the Board by 


the Seeretary ofthe Interior 43 
CFR 4.1(4), IT Is HEREBY OR- 
| DERED that: | | 


(1) The J Sige 8. decision! vith re- | 
apece to Notices of Violation No. 2 


LDC, November: 5 19738, and No, 2 | 
DB, June 26, 


| : "1973, “TS: RE- 
VERSED, » ‘the “ ‘Notides REIN- 
STATED, anda penalty of $200: for 
the first; and $100 for, the latter IS 


ASSESSED ; 
-(2): The vemaindett of the 7 Nee 


(3) Peabody Coal Company pay 


‘the ‘penalty. assessed in ‘the aggre- 
gate sum of $5, 600° nor’ before 30 - 
7 days from the’ date of this decision: 


poe ee 4Dabm: Does | 
0 hie ;: Administrative . Fudge. 


I, iCONCUR: a 


Hswi’ Je Sixes ii Jt te =o 


Administrative udge.. : ; . i : i : 
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at 5 “ie 2 
if 328 by 
a 
ran ie j 
ar? 
ie 
‘ al, ‘ t 
ad 
er 
ae vote 
crs { the 
a gs =f 
‘es oie a % 
x, af . zg 
feb in et Been ache att a 
reek te, i 74, 
r Cn ae ae “ 
. gre Fy Sw Pat er 
S nh ae P * 
Bh ae a Ste, te ! 
eop8 ee wediey F 
= % “t far aes pye 
2 ee es hes 
Seas ‘3 at 
“ees a i 
as i 
: 


apy ‘BUREAU, OF LAND 


: BUREAU OF LAND MANAGEMENT 
Veo. 
“ROSS BABCOCK 


Bar IBLA 174 


‘Appeal from the decision of. ‘Admiaiy- | 


trative Law Judge Michael -L. More- 


house directing appellant: to pay 


damages for grazing oleae 
% IDAHO ee C 


MANAGEMENT v. _ 
September a5, 1977 


~ Decided September 15, 197 7 ; | 


ROSS BABCOCK, 475 


den of Proof—Evidence: ‘Sufficiency 7 . 
Hearings—Rules | of Practice: te Evie | 
dence. = | 


"After holding’ a “hearing, waredant to Y thie: : 


Administrative Procedure Act, an: Ad- 


ministrative ‘Law OS: udge may: ‘properly | 2 
find .that.a- ‘person has committed a graz-_ 


ing trespass: if that. finding - is. in. accord- 


ance with and supported by. reliable, pro- - 


bative, and substantial evidence. Because — 


“ a grazing trespass proceeding is not a» ~ 
'.  eriminal proceeding, it need not be proved _ 
- beyond a reasonable doubt that a partic- | 


a ‘ular. individual committed the trespass. 


"Affirmed as modified. 


: 1 Grazing Permits and Licenses: Tres- | 2 
| Practice: Evidence—Trespass: Mea- . 
sure of Damages _ 3 : 


ie pass—Trespass: Generally _ 


‘One who. grazes livestock in a grazing 


. allotment: without authorization prior to — 
_ the issuance of a license. commits & graz- 


ing trespass. 


| Q.. Grazing Permits and Licenses’ Tres- 


pass—Trespass: Measure of Damages 


Under. existing regulations, where a graz- 


ae ing trespass is not clearly. wiliful,. dam- ) 
ages are to ‘be computed at the. rate of | 
$2 per AUM of federal’ forage consumed . 


or the commercial yet whichever © is 


- greater. 


Se 3 ‘Grazing Permits and Licenses: Gen- 


-erally—Grazing Permits and Licenses: : 
| ‘Trespass—Trespass: Generally 


. ages for.a. grazing trespass by a licensee, 


iz no license, or permit should. thereafter be 
issued. or renewed until payment of the 
_ assessed amount. - | 7 3 


aa ‘Administrative Procedure: Burden | 


of Proof—Administrative. Procedure: : 
Decisions—Administrative Procedure: : 


3 -Hearings—Administrative. Procedure: 


| 2 Substantial Evidence—-Evidence: Bur- 


218—048—77 a 


5 Evidence: Generally—Grazing Per- 


mits and Licenses: Trespass—Rules of 


When 33 percent: of the available as : 
in a grazing allotment is on federal land | 


and the remainder is:on private land, it 
is appropriate to find that 33 percent of 


the forage consumed by. cattle. through- 


_ out the allotment was federal forage, in — 
"= the absence of evidence to the contrary. | 


«Be Administrative. Authority: -Genér- | 
ally—Constitutional Law: Generally — 
Grazing Permits and Licenses: Tres- 
; pass—Secretary of the Interior— | 


Trespass: : Genérally - 


Pursuant to the passe: Clause of. Piet | 
of a Constitution, art. IV, $3, el. 2, Con- 


| _ gress. has. enacted | the ‘Taylor Grazing. — 
| Where, there. isa final sdministrative de- | 


=~ termination of the assessment of . dam- 


Act, 43 U. 8. Cc. § 815 et seq. (1970), and 


- other statutory authority which empower 


the Secretary of the ‘Interior to define. . 


~ what conduct. constitutes a grazing tres- 2 


pass and to determine whether or not ¢ an : 


oa individual has committed a trespass." 


| Re. Administrative. Procedure: “Hear- 
| ings—Constitutional — e 
 ally—Gyazing Permits: and: Licenses: . 


Law: - Gener- 


Trespass—Hearings—Rules . of -Prac- 
tice: Hear mse eres Generally 


8 LD. No. 9 


476 DECISIONS: 


: There is no constitutional right to @ jury - 


trial in, an: administrative proceeding 


such as a erazing trespass hearing. 


8. Administrative Procedure: Admin- 
istrative Law J udges—Administrative 
Procedure: Administrative Procedure 
Act—Administrative Procedure: : Hear- 
| ings—Constitutional - Law:  Gen- 
_ erally—Grazing Permits and Licenses: 
- Administrative Law Judge—Grazing 
Permits. and. Licenses: . Trespass— 
Hearings—Rules of Practice : nents 
Administrative hearings required in 
crazing trespass cases are not an unlaw- 
 ful-exercise: of judicial power and meet 
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eedure Act The constitutional require- 

- ment of due process is not violated mere- 
‘ly: because an. Administrative Law J udge 
is employed: ae the. iiccamcaai i of ‘the 

Interior. eer 


: 9. “Administrative “Authority: Gene 


: erally—Constitutional Law: Gener- 


ally—Grazing Permits and Licenses: eS 


Gener ally—Public Lands: Generally— 
Secretary of the Tuterior—State Laws 
‘Under the Supr emacy Clause, US . Const., 


art. VI, ch 2, federal. laws, including 
federal grazing regulations, override con- 


flicting state laws with Tne to public 


lands. 
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Performance or Default: Release and 


Settlement—Grazing Permits and 
Licenses: i ae i : Gen- 
er ally | 4 


Where - patie: are . admitted to an allot- 


ment at the beginning of the usual graz- — 


ing season but prior to the issuanee of a 
license for that season, and payment is 
Jater made by a check which recites. that 
it is “payment in full for 1975 grazing 
fee,’ the Bureau of Land Management 
| Gee properly deposit the check, allotting 


OF THE DEPARTMENT oF 


and the. 
standards of the Administrative ‘Pro- 
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part -of the proceeds for es grazing li- 
eense for the rest of the season, and de- 


‘posit the remainder of the proceeds in 


a suspense account pending resolution of 
the trespass. Such action indicates that 
the check was not accepted in settlement 


of the trespass damages, and cashing the 


check does not constitute an accord aud — 
satistaction ot the trespass damages, 


| APPEARANCES: Ross Babcock and - 


Lawrence. Babcock, Moore, Idaho, for 


appellant; Robert §. Burr, Esq., Boise 


Field Office, Office of the Solicitor, U:S, 
Department of the Interior, for the — 
Bureau of Land Management. | 


OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON — 


INTERI OR BOARD OF LAND 


APPEALS 
This is an. appeal Dion the ta an. 


19, 1977, decision of Administrative 


Law Judge Michael L. Morehouse, 
directing the appellant, Ross’ Bab- 


cock, to pay $149 as additional ; pay- | 


ment for. grazing cattle on the Beck 


Canyon Allotment before-a grazing | 
license was issued. The total amount. | 
in damages “WAS determined to be. 


$225, but a $76 credit was allowed. 
because appellant. had made an 
overpayment in that amount for the 
license when it was finally issued. 


Throughout these proceedings, Ross _ 
Babcock has been represented by — 


his son, Lawrence, who assists ‘his 


father in his. business. 


The Beck Canyon Ailoeneut con. 
sists of private and federal lands. 
No fences separate the private land 


from the federal land within the al- 


lotment, although the allotment it-._ 
self is separated from the surround- 


ss} BUREAU OF LAND MANAGEMENT v.. ‘ROSS. BABCOCK 


Mt 


wevrene ber 15, oe 


ong land: by ences ‘ahd natural 
barriers. It. appears that appellant 


has been obtaining annual licenses — 


for grazing in the allotment pursu- 
ant to a 1958 range adjudication. 
Judge Morehouse Siimmariced the 
facts In this case as follows: 


Respondents usual. license: iS. for 85 
cattle from May.1:through Oct. 15: and, 
in his application dated Oct. .28, 1974, he 
applied for this use for the grazing year 
1975 (Govt. Ex. 2). BLM went.on a sys- 
'. tem of computerized billing notices: for 
the first time in 197 5 and this ‘computer- 
ized ‘billing. notice - was: mailed to the 


-Babcocks. in, late. March. or early Apr. 


L975. At, had. on it information. concern- 


| ing nonuse and suspended - nonuse AUM's : 
that had not een contained on previous | 


‘billing | notices although the number of 


-active. AUM’s remained: the same. It also. 


had on it: the statement to the effect that 


grazing on Federal, range without. au- 
_ thorization - was | “prohibited and unan- 
would be deemed to be. 
‘in trespass. This: notice | was not paid and. 


thorized grazing 


a subsequent notice was forwarded on 


May 16, 1975. A further notice was for- 
again request- . 


warded on! May -28, 1975. 
ing: payment and. stating further that if 
payment. was not made within 15 days 
the billing would be cancelled. On June 


“1, 1975, a letter dated June 9 Was Te 


ceived from. Ross: Babcock stating that 


he would pay the grazing fee but there 


were a number of discrepancies regard- 
ing -his grazing rights in the Beck Can- 


yon’ Allotment which needed resolution: 


and he requested - that a meeting be 
. scheduled for that. purpose. Shortly 


; thereafter: a letter was sent to Mr. Bab- 
cock arranging a meeting for June 20, | 
; 1975,. however, this . was. postponed . at. 

‘the request of Mr. Reid J. Bowen, attor- 


ney for the Babcocks. 

“The conference . was then. geeneauias 
for July 21, 1975. In the meantime, the 
 pilling was cancelled for nonpayment. 

On July 9, 1975, the district manager and 


were » 


area manager ‘made a trip to the Beck 7 


Canyon Allotment and observed 25 Bab- i 


eock cattle grazing in the. allotment. On 


July 10, 1975, a trespass notice was for- = 


warded to Mr. Babeock advising him his 
livestock were in trespass. On July 21, 


1975, 2 meeting took place between the — 
‘district manager, the area manager, and 
the Babcocks: At this meeting, various 


issnes in. dispute concerning the’ allot- 
ment were discussed and, in addition, the 
Babcocks advised that they had. turned 


out approximately 80 head of cattle onto - 
the allotment on: May 25, 1975. The Bab- — 
cocks were advised at that time that they 
‘should pay their grazing fee for the. bal- 


ance of. the season. but they . would be 


considered in trespass from May 25 up 
- to the date of receipt of payment of the 
“grazing fee. On July 22, 1975, a check 


Was: received from. the Babecocks for $155, 


the amount of the grazing fee.for the full 


year, and on the check Was. written “‘pay- 


ment in-full for 1975 grazing fee.” This 


check was cashed: by BLM and. the finan- 
cial’ clerk was instructed by the area 


manager to credit. $79. toward payment 
of the grazing fees from July 22 through 
Oct. 15 and to put the remaining $76 in 


& suspense account pending resolution of 
the trespass issue. Receipts to this effect 
immediately . forwarded to the — 
Babcocks, 


ay The record jae establishes 
that, appellant turned out his cat- 


tle onto the allotment on May 35, 


1975, and that. he had no license to 
do so until July 29). 1975. Appel- 
lant’s cattle were free to graze-on 
the Federal range and the inspec-’ 
tion on -J uly 9 demonstrates that 


they did so, despite appellant’s — 
placement of salt licks intended to 
keep the cattle on appellant’s pri- 
vate land within the -allotment. os 
‘This evidence. establishes ‘a viola- 


tion of a provision of the Federal | 


DECISIONS OF THE 


Range Code, 43 CFR 4112.3-1, 


ee which provides 1 in part. as: follows: 


- ‘The following acts are. e prohibited on the 


| Federal range:* | 
| (a) Grazing livestock upon, allowing 


| livestock to drift -and graze on, or driving 


livestock across . .the, Federal. range, in- 


cluding stock driveways, without. an ap- 
propriate license or permit, regular or 
free-use, Or a crossing permit. 


; The violation of this regulation 


constitutes a trespass within the 
meaning of 43 CFR 9939.3-2. See. 
Eldon Brinkerhof, 24 IBLA B24, 


88 LD. 185 (1976). 


. [2] “Where the trespass was not. 
- clearly willful, the damages are to 
be computed at a rate of $2. per 


AUM. or ‘the. commercial rate, 
_. whichever is greater. 
—- 9939. 8-2.(c) (2). “The Judge -_prop- 
. erly found.that BLM had correctly 
= computed the damages at $4.50. per 
- -AUM which a range survey had 


‘shown as being: the applicable com- 


—s si mercial. rate. An AUM is defined as 


— “the. amount, of natural: or culti- 
vated feed’ necessary for the susten- 
ance of one cow or its equivalent, 


fora. period of one month.” 48 CFR - 
4110,0-5(0). Thus; BLM properly 
concluded that 80 cattle consumed - 
150.4 UM’s in the allotment i In a pe- 

| riod of. slightly. less than 2 months. “4 


| 1 43 CFR. 4110. 0-5 (h) provides as follows: 
' * Wederal range” means land within ‘estab- 
lished grazing districts administered by the 
Bureau of Land Management under the Fed- 
‘eral: ‘Range Code for Grazing Districts (this 


part), including the vacant, unappropriated, 


and unreserved public jand of. the United 


States: chiefly’ valuable for grazing and forage. 


crops ;“State, county, and privately owned land 


- leased for such administration; and lands SO . 
- gadministered pursuant to a’ cooperative agree- 
- -Inent with the Federal department or agency 


having jurisdiction over ‘such Jand.” 


DE PARTMENT 


43° CFR 
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Beas the potas on poised ign 
constituted 33 percent of the total 
forage available to the cattle, it is 
| peasoranie: to conclude that the cat-— 
tle consumed 50 AUM’s of forage | 
on federal land and that the dam- 


ages are properly computed by mul- 
tiplying this figure by the commer- 


‘cial. rate to. soa a total amount. | 
of: $225. in - damages, for which: the 
‘$7 6 credit is to be subtracted, Jeav- | 
ing $149 due. — 
TBI. Appellant raises many issues | 


and objections to the assessment of. 


these trespass damages, The Bureau 
of Land Management contends that. 


his arguments are without merit or 


have not been framed adequately so 
as.to require a response, As will be 
discussed, infra, we disagree with . 


appellant’s contentions and find that 


_ the assessment of the trespass dam- 

ages is proper in this case. While the | 
“monetary. amount in this case is 
small, the determination that: tres- | 


pass damages “are owed to: the. 


United States has important ‘conse-_ 
“quences, For example, while no rul- 
ing has been. made at this time to 
suspend, reduce or revoke. appel- 


lant’s license, permit, or base prop-_ 


erty qualifications as authorized by 
43 CFR 9239.3-2 (e) (2), such action 


may be taken in the future if the 


facts warrant it. See Eldon Brinker-— 
hoff, supra. More significantly here, | 
regulation 43: CFR 9239.3-2 (d) pro- 
vides, in effect, that grazing licenses 
or permits will not be issued or re- . 


newed until payment has been tnade 


of trespass damages. The Judge 


ruled that if there. is. a failure. to - 
make payment of the assessed dam-_ 


ages, the District Manager is au- 
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"es thorized to take at action as may 

be proper. under. the. regulations. 
Since this decision on appeal.is the 
final administrative decision on pa 


trespass damage assessment; 


modify the Judge’s decision to ‘ari é 
fy that no further license or permit: 
should be issued or renewed in this 
case until the trespass damages are 
paid. Eldon L. Smith, 5 IBLA 330, | 


79 LD. 149 (1972). 


_ Furthermore, the i issues. iced by | 
appellant go to the propriety of the. 
administrative: proceedings within. 


this Department determining graz- 
ing trespass damages. They also go 


~ to “other matters of wide and. general 
: applicability concerning trespass. 
_ . damages, evidence, contract, admin-- 


istrative and. constitutional: law, 


(4) Appellant. asserts. generally 
| that. the decision is contrary to the. 

evidence, the facts, the law, the: ‘Con- 
stitution of the United States. and — 
2, “the, Constitution of the. State of. 
. Idaho. He argues that the J udge: 
. erred 3 in not: ruling on the issues of. 
: law: he presented at the hearing. He. 
argues that the J udge. should have. 
dismissed the Order to. Show Cause 


which ‘initiated the trespass. pro- 


ceeding, He claims that. he should. 
have reedived.. a jury trial. He con- 
tends that the decision “does not 
conform to the totality of the cir- 
‘cumstances as they were presented a 
therein,” that the Government’s evl- 


dence was insufficient to support the 


7 decision, and that the “decision is” 
based on inference and/or assump-_ 
tion, unsupported by legal evidence, 
and as such, constituted a. / denial of 


— due process Bs 


Aare an additonal icici an rea-. 
: sons, appellant. expanded upon.the — 
above assertions and further con- | 
tended that the Government didnot _ 


meet its burden to “prove beyond a " 
reasonable doubt that the defendant : 


did. in fact commit the crime as _ 


charged” and that facts do not sup- : 


port the charge. Noting that the. 


pre ocedures had been authorized un-,— 


der the. Administrative Procedure 7 


Act, appellant attacks the constitu- : | 


tionality of that statute. He enu- — 
merates provisions of the Federal 


and Idaho Constitutions which. he 


| contends were violated by the deci- 7 2. a 
sion, and cites the J udge for failure a 


to follow these authorities over de- B . 
partmental regulations. | ae 


We shall first consider the huen nies 
of proof.and evidence: issues. Appel- 
lant contends. that, the record did — 
not show beyond. a reasonable doubt =. 
that there was a violation of the reg — 


ulation as charged. Althoug oh a Te: a 
view of the record dispels any doubt. — 


that: appellant violated the regula- ee 
tion, the Government. did not have 
to prove beyond a, reasonable doubt. - 
that. the: violation: occurred. That: | 
standard for the burden of proof 


applies only | in criminal proceed-_ os 
ings, not in. civil proceedings. Ed-— 
wards v. Mazor Masterpieces, Ine. 7 | 
995 F. 2d 547 (D.C. Cir. 1961). 
In a hearing held pursuant to the 
Administrative Procedure Act, a 
decision must be in accordance with — 


and supported by reliable, proba- © _ 
tive, and substantial evidence, but 
the decision need not be supported 
by so much evidence as would dispel: — 
all reasonable doubt. 5 U. S. O: §536° 


480. 


(d) (197 0). Therefore, an nee 


_ trative Law Judge may properly 


find a grazing trespass has been — 
committed where there is reliable, 
probative and substantial | evidence: 


. of the trespass, 
[5] Appellant asserts “that ‘he 


evidence only shows that he turned 
80 cattle out onto his privately” 
owned land within the allotment.,. 


and that only 25 cattle were found 
on federal land on one particular 
‘day. ‘He contends that we may not 


presume that the trespass has been 


continuous since the time when he 
turned his cattle out onto his pri- 


| . vate land until he obtained his li- 
| -cense, and because the regulations 


_ purport to control what appellant 


~ may do on his private land, he as-: 
-. serts that they are unconstitutional. 
-  “Appellant’s land is included in'an 

— allotment with federal land. With-— 
in the allotment, no physical bar- 
riers separate the private land 

from the federal land. In the ab- 
sence of any effective restr aint, ap- 
og pellant’s cattle were free to graze 
In the 
; absence of evidence to the contrary, 
as we indicated, 

~ reasonable to conclude that of the 
total forage consumed by appel-. 


throughout the allotment. 


lant’s cattle, federal forage com- 


2: prised the same. percentage as it 
compr ised of. the total forage avail- : 


able in the allotment, 1.€., 83 per- 


cent. This same presumption has 


~ - been used to calculate damages in 


_. other grazing trespass cases involv- 


ing allotments with mixed federal 


- and private lands. See, e.g., Nick 


| Chournos, A-29040 Ny ov: 6, 1962) 5 : 
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it is therefore 


[ee i D. 


a Teoma ‘Neal, 66. I D. 215 
(1959). A Phisaeasure of damages is 
applied to determine the value of 
the federal forage consumed, - not 
the forage consumed on the private: 


land within the allotment. We find © 
that the Judge’s decision is sup- 
| ported by substantial’ evidence -of 


the trespass violation and damages. 


Furthermore, we see no merit to ap- 


pellant’s contentions that the regu-: 
lations here are unconstitutional. 
Of. Kleppe v. New Mewico, 426 U.S. 
529. (1976); Camfield v. United: 
States, 167 U.S. 518° (1897), and 
see discussion, infra. | 
[6] Some of the references: er | 
by appellant indicate that it is ap- 
pellant’s view that the Department 
may not regulate the public lands. 
because the Constitution assigns all 
legislative power to Congress and 
all judicial power to the Judiciary. 
Appellant would raise the separa- 


tion of. functions doctrine and. the 


nondelegation doctrine as barriers 


to this Department’s regulation of 


grazing and adjudication of this. 
case. The nondelegation. doctrine 
and separation of powers ‘doctrine | 


were only invoked to invalidate. 7 


those delegations of power which 


were considered. SO. broad as to be. 


standardless. See, e.g, A. EL. As 
Schechter Poultry Corp. v. United 
States, 295 U.S. 495 (1985). The 
doctrine has little, if any, vitality 
today. Recognizing the practical 


necessity for Congress to delegate 


the exercise of its authority, courts. 
have ruled that to. invalidate such ; 


| delegations would be tantamount. to 


a denial of Congress’ own powers 
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ie ander the ‘Constitution. See, e.g. 
, Sunshine Anthracite Coal Co. v. 

_ Adkins, Collector of Internal. Re- 
venue, 310 U.S. 381, 395-96 (1940). 
See generally, 1 K. Davis, Admin- 


7 estrateve Law, Chapter 9 (1958, 


- Supp. 1970 & Supp. 1976). For 

~ similar reasons, the courts have re- 

- jected the argument that the admin- | 

| istrative agencies. unlawfully — in; 

_ fringe on the judicial function. See, 

OG. Sunshine Anthracite Coal Co. 

_ v. Adkins, Collector of Internal 
- Revenue, supra, at 393. See general- 
dy, LK. Davis, supra, $1.09 
_' The above discussion has been 
directed to the validity of the regu- 
latory and. adjudicative powers of 


- administrative agencies in general. 
Even when the issues ‘discussed 
above were considered: to have 


_ merit, the authority of the Depart- 
ment of the Interior-over public 
land was firmly established and well 
recognized. Implicit in several court 


| aaa is the recognition of the 


| regulatory and judicial nature of 
~ this. Department’s authority. See, 
€.g.; Cameron v. United States, 252. 


U.S.. 450, 460 (1920); Anighé v. 


—COB. Ta Association; 142 U.S. 
161, 181 (1891) ; Williams v. United 
States, 138 US. 514, 524 (1891). 5 


Lee-v. Johnson, 116 US. 48 (1885). 
This. Department’s authority over 
public lands derives from a great, 
- number of statutes, many of which 


_ have been compiled in Titles 30 and 
_ 48. of the United States Code, and 


is rooted in the Property Clause of 


the U.S. Constitution, art. IV, § 3, 
el. 2, which provides as followae | 
“The Congress shall have Power to 


481 


dispose of and eee all ‘ieodful: | 
Rules and Regulations | respecting 


the Territory or other Property be- 
longing to the United States; and 
nothing in this Constitution. ‘shall 


be so construed as to Prejudice any 
Claims of the United States, or of — 
any particular State. » The Depart- | 


ment may control grazing on Fed- 


eral land pursuant to. appropriate 
statutory authority.. Shannon v. 
United States, 160 F. 870 (9th. Cir. 


1908). See abso, K leppe v. NV ew Me eu 2 ; 
‘4G0, supra. 


Pursuant to ‘its authority re : 


the ‘Property Clause, Congress has _ 


enacted the Taylor Grazing Act, 48 
U.S.C. ‘$315 et seg.. (1970), which 


confers upon the Sécretary of the 
Interior the authority to regulate e 
grazing on public land. Pursuant to — 


this statutory authority, the Secre- 


tary has published regulations, in- 


cluding the one which appellant. has 


violated and the ones prescribing : 


the procedures to be used in deter- 


mining this case. ‘Indeed, the Sec- 


retary has been authorized. to en- 
force and to carry into execution 
every provision of the public land 
laws, 43 U.S.C. § 1201 (1970). This 
provision gives. the Secretary the 
authority to define a trespass. on. 


public land and, to take appropri- | 


ate action to enforce the Depart- 
ment’s regulations. The Supreme — 
Court has noted this Department’s 
authority to promulgate regula- 
tions under the Taylor .Grazing. 


Act. Br "00k8 V. Dewar, 313. US. 354 
The © constitutionality _ OL 22. 


(1941). | 
this authority is implicit | in’ the 
decision. = | 


01 |. Appellant ee asserts. ‘that 
the procedures violate his asserted | 


right to a jury trial. The instant 
case is not a criminal. proceeding, 
so the Sixth Amendment’s require- 


ment for a jury trial is not applica- 


ble. As we have explained above, 
the trespass in the instant case is 
defined by regulation, not by the 
common law, and because the reg- 
_ulatory action was unknown at com- 
- mon law, the Seventh Amendment 
_. does not. require the use of a jury in 


- - administrative proceedings. Atlas” 
. Roofing Co., 
| Safety and "Health Review Com- 
mission, 430 U.S. 442, 97 S. Ct. 1261. 
(1977) ; United States. vy. Eugene 


Lne. Vs Occupational 


Stevens, 14 IBLA 380, 887-388, 81 


LD. 83,86 (1974), and authorities 


cited. therein. 


| 8] ‘With respect to other proce- | 


dural due process issues raised con- 


cerning the hearing: procedure. fol-. 

lowed ‘here, we point out that the | 
= procedures followed here resemble. 
- mining. claim contest ‘proceedings — 


which have. ‘been found to- meet 


| Administrative Procedure ‘Act, 5 
- U.S.C. $551 et seg. (1970), and | 
| constitutional. due process. require- 


- ments, See United States v. Stevens, 
supra at 14 IBLA 385-387, 81 LD. 


84-86, and authorities cited. therein. . 
Although appellant attacks the Ad- : 


ministrative Procedure. Act, the Act 


has not been regarded as an intru- 
sion upon the. powers of the judici- 
ary. Indeed, courts have. requir ed 


agencies to follow the requirements 
of the Act. not only when. another 
statute requires an.agency to make 


its decision on the basis of a record 


ata hearing, but also when such 
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ee are required ¢ as a matter eee 
of constitutional due process. See,» 


e.g., Wong Yang Sung v. McGrath, 

339 U.S. 33 (1950). It therefore fol- 
lows that adherence to the require- 
ments of the Administrative Pro- 
cedure Act will usually satisfy the 
due process requirements of the — 
Constitution. Because the Adminis- 
trative Procedure Act, 5 U.S.C. 
§ 554(d) (1970), prohibits employ- 
ees engaged in investigative or pros- _ 


| ecutory functions: oan acting as 


examiners or “Administrative Law | 


Judges in factually related ¢ases, 
the constitutional ‘requirement of ee 
due process is not violated by the 
fact that the official who presides 
_ at the hearing is also an employee 


of the agency. Wong Yang Sung v. 


McGrath, supra United States v. 
Stevens, supra. The Administrative == 
Procedure Act conferred no new — 
‘power upon federal agencies; it was 


designed to’ ensure fairness | in ad- 
ministrative proceedings which © 
were otherwise authorized, such’ as ‘ 
those’ in this case.: = 

[9] As for appellant’s wintsntibn, | 
that the decision is contrary to Ida- 
ho law including that’ State’s tres- 
pass provision, we need only answer 
that under the Supremacy Clause 
of the United States Constitution, 
federal’ law’ necessarily overrides 
conflicting state laws with respect'te 
federal public lands. U.S. Const., 


art. VI, cl. 2; Kleppe v. New Men-. 
‘ico, supra at 543. “A different rule 


would place the public domain’ of 
the United States completely at the 
mercy of state legislation.” Cam- _ 
field v. United States, supra at 5265 


see also, Utah Power & Light Co.v. — 


| ~ ‘184 LD. 


ne i "APPEAL, OF W. F. SIGLER & ASSOCIATES: oes 
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| United Sis 243 US. 3889, 404-405 


- (1917). The federal laws and regu: 
- lations are the relevant body of law | 


a this case. | 

| [10], The final issue which war- 
rants | discussion concerns appel- 
lant’s specific argument that the Bu- 
reaw’s acceptance of the check’ for 


as S155 constituted an accord and satis- 
| faction with respect to the trespass 2 
: 2 damages. Neither the facts recited 


previously nor the law. warrants 
such a conclusion. There was no 
knowing acceptance of the amount 
in. settlement of the. trespass dam- 


ages. The fact that the Bureau de-. 
ae posited a portion of that amount in 


=) “suspense” account shows that the 
check was not accepted. in settle- 
ment of trespass damages. ‘There- 
fore the fact that. the check was 


~. cashed does not constitute an accord 


and. satisfaction, even though the 


= check recited that it was in “Day- 


ment in full for 1975 grazing fee.” 

That recitation would not include 
trespass. damages. OF 1 CW.S., Ac- 
cord and Satisfaction § 85. on 539 
(1986) ; Edward Malz, 24 IBLA 
- 951, 838 LD. 106 (1976) ;. see gener- 
ally, United States v. Aetna Cas. & 


Sur. Co. 480 F. 2d 1095 (8th Cir. 


= 1978). J vdge Morehouse’s refusal to 


| accept appellant’s argument on this 


: point was correct. , 
Accordingly, pursuant. to the au- 


. 7 thority delegated to the Board of 
Land Appeals by the Secretary of 
_— the Interior, 43 CFR 4.1, the de- 


cision appealed from is aeaned: as 


33 modified by our ordering that no 


further license or permit should be 
issued or renewed until the $149 1 re- 


cs 7 


maining “trespass damage due is. 
Pa : 
Joan B. aoe tek 4 
| sal ella ats - 


Wr cONCUR: 


Evwarp W.. Sromxe, 
Administrative Judge. 


FREeprrick Fis an, ae A ie. 
Administrative Judge. Aa 


APPEAL OF W. F. SIGLER 
& ASSOCIATES - 


TBOA-1159-7-77 | Fe 
- | Decided September @7, 1907 


Gena No. 150014200487, -W. ER 


Sigler & Associates, Bureau of Indian 
Affairs, 


Motions granted in part and denied 
in part. . S Gees. . 
Contracts: ‘Construction’ and Opera 
tion: Contracting’ Officer" ar ae 


Motions to add four claims were granted 7 


in part and denied in part on the basis of _ 


the Board’s findings that the ‘contracting 


officer had or had not had a reasonable 


time within which. to decide the oe 
claim. g le” 
APPEARANCES: Me. Tks A ‘Me. 7 
Intosh, Attorney at Law, Salt. Lake - 


‘City, Utah, for appellant; Mr. ‘Fritz L 


Goreham, Department Counsel, ‘Phoe- 
nix, Arizona; for the Government. 
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1, The appellant on Aug. 1, 197 1, 


filed five motions (and made ser ne | 


of copies on the Government) as 
follows: 
(a). Designation ‘of record on 

| pe | , 

_. (b) Oral hearing. | 

(c) Advance the hearing. | 
(d) Hearing im Salt Lake City, 

Wik” 

| (e) Motion to add four claims to 

| the appeal, 

The Board by Order dated Aug. 
16, 1977, gave the Government 20 
- da: ys from receipt thereof to file any 

“opposition it. might have to said 
motions. 


2. The Gorman on Sept. 12, ;. 
197, by telephone (and on Septem- 


ber 15 by written response) advised 


the Board that it had no. ee 


‘to motions (b), (c) and (d). 

3. Motions . and (a) are 
allowed. 

4, The Board reserves aie on 
motion (c) until it receives further 


information. The Board orders the 


‘parties to file a statement, within 10 


| days | of receipt, of this order (serv- 


ing copies.on the other party) set- 
ting forth the following informa- 
tion: 

(1) Mutually ria detss for 
the hearing in. ‘Salt Lake City, 


 Utah—or if agreement: cannot, be 


reached thereon,. 
(2) proposed dates toe the hear- 
- Ing in Salt Lake City, Utah. 


(8) A list of the parties’ intended 


witnesses with a. short description 
of the subject matter of their testi- 


mony and an estimate of the length 
of each party’s ‘direct examination | 


of each of its witnesses. - 
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5, On Sept. 12, 1977, ‘is Govern- 
ment, by telephone, and on Sept. 15, - 
by written motion, asked the Boar d 


to extend the fame for the Govern- 
-ment’s response to motions (a) and 


(e) until the time the Government 


filed the answer, 2.€., Sept. 92, 1977. 


_ 6. In view of the ame required to — 
determine the position to be taken 
on the newly asserted claims and 


their relationship to the answer, 


the Government’s motions for ex- 
tension of time are allowed. — 

-%. The Board has considered the 
ar euments in the “Government’s 
Answer and | ‘Response to Certain 
Motions of Appellant.” 2 | 

8. The “Contractor’s Designation 
of Record. on Appeal” is allowed. 
The appellant could have offered 
them under 43 CFR 4.103(c). The 
parties are notified that all. docu- 
ments her eby made part of the ap-- 
peal file are “in evidence.” Never- 
theless, a document i in evidence may 
only be slight evidence of the facts 
mentioned therein and often. will be 


inadequate evidence to establish a 


fact if there is contrary “in person” a : 
testimony, presented on that issue at 


the hearing. The Board does not 


hereby rule on the “Contractor’s — 
Objections to Certain Parts of “Ap-- 


peal File submitted by Contracting — 


Officer” and appellant may renew 
said objection at the time of the 


hearing. The Government may re- _ 
new its objections to specific docu- 


ments in the “Contractors Desig- 
nation of Record on Appeal” by a 
document filed within 10 days of. 
receipt of this order. 

9. Motion to add four claims to 


appeal. The appaten on pages 49- 
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56 of its “Contractor's Rasporise to. 


findings of Fact and Decision by 
the Contracting Officer dated July 
25, 1977,” has asked that four other 


slams under this contract be added 


to the instant appeal. 
(1) The disputes clause pr ovides 
that first the contracting officer will 


consider and decide any dispute of — 
fact arising under the contract and 


then—if there is an appeal—the 
IBCA will conduct a hearing and 


receive evidence and decide the | 


dispute. VZV Colorado, IBCA~ 
1073-8-75 (Oct. 29, 1975), 82 LD. 
527, 75-2 BCA par. 11,542. 


(2) Thus, the wopelliant as the 


moving party on these motions must 
by affidavit or other evidence estab- 
_ lish that the four additional claims 


contracting officer and that the con- 


tracting officer has for an unreason-— 


ably long time period failed to 
decide those claims. Manpower, Ine. 
of Tidewater v. United States, 206 


Ct. Cl. 726, 730 (1975). The courts — 


have long insisted that contr actors 
must exhaust their administrative 


remedies as long as those remedies | 


are available and adequate, United 
States v. Holpuch, 328 U.S. 234 
(1946) ; Bianchi. v. United States, 
873 U.S. 709. (1963). However, if 
those administrative remedies are 
not adequate, the contractor may go 


_ directly to court. Manpower, Ine. of — 


Tidewater, supra, New York Ship- 
building v. United paateaes 180 Ct. 
Ci. 446 (1967). 

(3) Additional Claim Wo. 1. In 
nae claim the appellant asserts 


that the contracting officer has im- 
properly failed to negotiate over- 


head rates and that the appellant 


has therefor suffered additional in- 


terest costs. However, the issue to be. 


decided now is whether appellant 
has submitted such a claim to the 
contracting officer and, if so, when. 

(4) A “Claim” should ‘concisely 
state that operative facts, 


allow or provide relief, state or 


estimate the dollar, or-other type of © | 
relief requested and: indicate there- 
by that a claim is being made. une 7 


(or outside of) the contract. 
(5) What clauses allow ee 
for relief under this contract? ‘The 


“changes” clause may, the termina-_ 
tion binuse may, the Government _ 


were submitted to (filed with) the - “Property clause may, the allowable _ 


cost clause may, as may the over- 


head rates clause and others. But 
these clauses are not very helpful | 
“in: defining what - constitutes a 
“elaim.” an 


(6) Appa points to “Iettéts ; 7 
of complaint, for example, Exhibit 


B to “Contractor’s Response * * * 


Dated J uly 25, 1977.” But a “com- 


plaint” is different from. a straight ‘ 


out “claim.” 


(7) Appellant points to Exhibit 


49-1 to the final decision as being 


an erroneous denial of a request to 


adjust the overhead rates. How- | 


ever, except for the “Contractor’s- 
Response * * * Dated July 25, 


1977,” the appellant appears not to 
ave made a claim for added costs 


caused by the contr acting officer” S 
action or inaction. 7 


the © 
amount claimed, the clauses ‘that — a 


(3) This Board 3 1s oat ea a to ” 


hear-and decide disputes under the 


contract.. But. first’ the contractor 


must clearly make a claim under 
the: contract, and. he. must file that 
claim with the contracting officer. 


| The Board assumes that.1interest on 


borrowings made necessary by the 
contracting officer’s allegedly im- 
proper. failure to. negotiate provi- 
sional overhead rates would be al- 


 lowable costs under the contract. 
Thus, the contractor’s remedy is not 


‘to . complain _ too long but: to 


promptly file claims. 


(9) The appellant also se to 


‘Exhibit K to the “Contractor’s Re- 
‘This j is a claim that certain prop- 
erty was Government. Property > 
within the meaning of clause 318, . 
that it failed to perform properly, 
that the contractor incurred. costs 


sporise * * * Dated July 25, 1977,” 
as a: claim. That. letter appears to 
fulfill. all. the requirements of -a 

claim. The Government under Man- 
power, ante 1s obligated to investi- 


~ gate and decide claims promptly. 
: The claim for $37,367.37 was filed - 


June 27, 1977. The “damages” for 
the allegedly improper failure to 
promptly allow the claim are stated 


to be $1,962 (p..50.0f the “Contrac- 
—. tor’s. ‘Response’ * * * Dated. July 
95, 1977,") and. could fairly be in- 
morte from the. J une 27, 197%, 


letter. 
(10) The only remaining issue is 
_ whether the contracting officer has 


7 had a reasonable. time Dom: June 


27, 1977, to today to act on the 
‘claim. The answer to this question 
turns on the reasonableness of the 


oe delay to date. 


(11), The standard of reasonable- 
ness relates to the size, nature and 
complexity (or simplicity) of the 
contract and claim and the contrac- 
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tor’s 0 pian sion and the pur pose : 
of (and need for) the contract. and. 


does not. necessarily: . relate to,the  — 
workload or number of personnel | 
available to the Government to in- 


vestigate the claim. Stated. differ- 
ently, the standard of. reasonable 
ness is what’ a. normally: prudent 3 
businessman. ‘familiar to. some de-_ 


gree with this kind. of Government 7 
work would regard as reasonable at. 


the time the contract -was ‘signed. 


The motion to add claim number 7 
one jis. denied. as premature, The 


contracting officer should consider 


and decide the claim promptly. 


(12) Additional ‘Claim No. 2. 


of $10,563.01 to correct. the equip- 
ments; that claim was made on 
Mar. 17, 1976, modified on June 7, 
1976, and allowed. in part and de- 
nied in part by the contr acting 


officer on. Sept. 94, 1976. 


— (18) It is the Board’s opinion 
that the contracting officer either | 
has already had the reasonable op- 7 


portunity to consider. and decide 


this claim within the. -meaning of 
VIN Colorado, supra, Or will have 
such opportunity in the next 30 
days. The motion as to additional — 
claim’ No. 2 is allowed. The Gov-. 


‘ernment shall file’ an “Answer to 


Additional Claim No. 2” within 30 


days of receipt of this Order. 


(14) Additional Clam No. 3. 
This is a claim for numerous al- 


| legedly i impr oper actions of the con- 
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tracting officer. 


ample is the length of time used by: 
the contracting officer i in issuing his 
Se. ape decision. | 
» (1BY. Manpower, supra, or “the: 
‘cases cited therein discuss individ- 
ual situations where the court had 
to (and. did) decide whether spe- 
cific actions or omissions by the — 
Government were breaches of con~ 
tract (allowing. suit. in. the court) z 
or were such as to require the con- _ 
-. tractor to proceed with the adminis-_ 
_ trative disputes resolution process. 


— (16) This Board can provide only 


that relief allowed by a clause (as 
construed by the Board or ‘Court of 
Claims). The doctrines of construc- 


tive change order or. similar doc- 
trines do. not provide relief for 


_ causes: of action properly sounding | 
= as breach of contract claims. - : 


17): However,. the major “prob- 


lems—entirely aside from the ques- 
tion: of the “appellate” nature of — 


VTN° Colorado, 


our. Jurisdiction, 


numerous claims. . 
(18) For nie reasons, ‘the mo- 
tion to add claim number 3] is denied 


without prejudice to its renewal in» 


conformity with the principles 
stated in this Order. The parties are 


also referred again to anpower, 
supra. There the Court said “It is 
_ the Government’s. obligation, not 


the contractor’s, to:see that'a proper 


‘final decision’ is rendered: once a 
claim has been tendered” at p. 729— 
30, and’ A contractor. is. not ‘Te- 


The first tea ex- 
ernment agency to decide his claim. 


aired to continue to. press the oe 7 - 


It is the [Government’s] obligation — 


to take ‘that step ine reasonable . 
time.” The parties may also wish to 
consider the appeal of CFR, A 
_ Foint Venture of CHRMCO ae R. 
F. Communications; ASBCA No. 


18748 (Oct. 29, 1976), 76-2 BCA 


"par. 12, 5129 at page 58; 288, where the = 


Board said: 


~ Government contracting agencies have 
a general obligation, implied in law, to 


cooperate with their contractors: and not. — 
to. ‘administer. the contract in a. manner. 
which hinders, . delays or increases the _ 
contractor’s cost of performance, WRB a 
_ Corp. v. United States, 183 Ct. Cl. 409, 424 


(1968), Joseph “H. Roberts. v. United | 


States, 174° Ct. Cl. 940, 950-51 (1966), 77 
Dale Construction Co. v. United States, - 
168. Ct. Cl.. 692, 700-01 (1964), Commerce. 


International Co. v. United States, 167. 


Ct. Cl. 529, 536 (1964), George A, Fuller : 
00. vy. United States, 108 Ct. Cl. 70, 94-95 as 
(1947), John FY Burke Engineering & — 
. Constr. Co., ASBCA 8182, 1963: BCA 3713. 
at ‘p. 18,560; Nanofast, Inc, ASBCA No. _ 
12545, 69-1 BCA par. 7566 at p. 35,049 ; 
_ supra;—that: arise by reason of. aa 7 


ditional. claim: No. 31s the lack of _ 
precision and detail of the pees ; 


Space Dynamics Corp., ASBCA No. 12085, | 
69-1 BCA. par, 7662 at p. 35, 568. 


See also, GW. Galloway, ASBCA | 


17436, 77-2 BCA par. 12,620. ‘ 
(19) N evertheless, of course, | the | 


Government has | the contractual 7 
rights stated in. the. changes and 
termination clauses. and if. action is 


taken by the. contracting officer un- 
der those clauses the contractor may : 


seek the relief promised therein. 
(20) | Additional Claim Wo pes 
This is a claim~for allowance of — 
costs associated with a retirement. ug 
plan. Claim was made by a letter 
dated, i 5, 1977. The es S_ 
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motion to add this approximately — 


$9,000 claim to the instant appeal is 


~ allowed. The Government shall file 
a responsive pleading within 30 


days of receipt of this Order. . 


(21) For the purpose of ruling © 
on these motions the Board has 
taken the written 
counsel as argument and not testi- 
mony, American Cement Corpora- 
tion, IBCA-496-5-65 and IBCA- 
5787-66 (Dee. 2, 1968), 75 I.D. 378, 


68-2 BCA par. 7390; see also A.B.A. 


| bility—(to Feb. 24, 1970), EC. 5-9, 
DR 5-101. B, 5-102; Black’s Law 


. Dictionary, revised 4th Eid. PP. 


| XLI-XLVIL. 


19. The Board notes that the par- | 


dice. to this appeal are: (1) “W. F. 
~ Sigler & Associates, Inc.” sometimes 


éalled the “contractor” or the “ap- | 


 pellant” and “United States of 
America, United States Department 


of the Interior, Bureau of Indian 
| Affairs” sometimes called the “Gov- 
ernment” or the “respondent.” All 


pleadings should hereafter so indi- 
cate. If appellant seeks to add a par- 


ty to this appeal—a very unusual 
a -procedure—it should attempt to do 


_ so by motion supported by a memor- 
| mae of authorities. 


“13. The Government impliedly | 


moves to strike paragraph 11 of the 


complaint, citing Cosmo Construe- 


ton Comipany, IBCA-412 (Feb. 20, 
1964), 71 LD. 61, 1964 BCA par. 


4059, and John Martin: Company, : 


7  Ine., TBCA-316 | foe 21, He) 
1962 BCA par. 3486. 3 


| Neither case appears ‘to be. disposi- 7 
tive, however, of the questions pre- 


sented. 
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Nevertheless, the implied motion 
to strike is denied, without preju-. 
dice. The Board is hopeful that 


‘counsel will fully brief the topic in 


their posthearing briefs, 


Grorcr S. Srenr, JR 
 Administr ative. of uae 


T concur: 


WILLiaM BE oGhawe: on 


| Chief Administr ative Judge. 
Code of Proieaional Responsi- — ac 2 Tn ar aes a 


POCAHONTAS FUEL COMPANY 


, 8 IBMA 136. 


"Decided September 28, 19°? | 
Appeal by Pocahontas Fuel Caipaiy. 
from a decision by Administrative 


Law J udge Edmund M. Sweeney, dated 
July 16, 1975, in Docket: Nos. HOPE 


75-670 and 75-671, in which Judge 


Sweeney denied Pocahontas Fuel Com- 


_ pany’s applications for review of two 
orders of withdrawal issued pursuant 


to sec. 104(c) (2) of the Federal Coal 


‘Mine Health and ey, Act of 1969, 


7 ‘Affirmed. 


1. Federal Coal “Mine Health and 
Safety Act of 1969: Review of Notices | 
and Orders: Generally _ | | 


In a proceeding for review of a sec. 104 
(c).(2) order of withdrawal, the validity, 


substantive or procedural, of ‘a precedent 


see, 104.(¢) (2). order.of withdrawal is not. 


in issue and may not be decided. by the =F 
| Office of Hearings and Appeals. _ 
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dice. The Board is hopeful that 
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Grorcr S. Srenr, JR 
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T concur: 


WILLiaM BE oGhawe: on 
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POCAHONTAS FUEL COMPANY 


, 8 IBMA 136. 


"Decided September 28, 19°? | 
Appeal by Pocahontas Fuel Caipaiy. 
from a decision by Administrative 


Law J udge Edmund M. Sweeney, dated 
July 16, 1975, in Docket: Nos. HOPE 


75-670 and 75-671, in which Judge 


Sweeney denied Pocahontas Fuel Com- 


_ pany’s applications for review of two 
orders of withdrawal issued pursuant 


to sec. 104(c) (2) of the Federal Coal 


‘Mine Health and ey, Act of 1969, 


7 ‘Affirmed. 


1. Federal Coal “Mine Health and 
Safety Act of 1969: Review of Notices | 
and Orders: Generally _ | | 


In a proceeding for review of a sec. 104 
(c).(2) order of withdrawal, the validity, 


substantive or procedural, of ‘a precedent 


see, 104.(¢) (2). order.of withdrawal is not. 


in issue and may not be decided. by the =F 
| Office of Hearings and Appeals. _ 
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ae a: | | September 28, 1907 


_ 2. Federal Coal ‘Mine Health and 


Safety Act of 1969: Review of Notices _ 


and Orders: Generally — 


The: erroneous and inarticulate compre- ; 


hension ofthe standard for unwarraut- 


able failure by the issuing inspector does" 


~ not ‘prejudice the operator where the 
facts as found support. a conclusion of 
unwarrantable failure using the’ proper 
standard. 


3. eer. Coal. 
Safety ‘Act of | 1969: ) 
- Orders: Unwarrantable Failure -_ 


| “The: misfeasance of a preshift examiner 
“in failing to detect the existence. of a vio- 

ea lation of the Act may be imputed ‘to the 

| “operator so as to support a conclusion Of x 
-- unwarrantable failure | on the: pes Ss 


a posed. u 
Thomas | Gallo. | 

way, Esq., for appellant, Pocahontas 
. Fuel Company; Thomas A. Mascolino, 


part. - 


| une Ente i, 


Esq. . Assistant. Solicitor, and David 
; Barbour, Esq., ‘Trial Attorney, for 
appellee, ‘Mining » Enforcement and 
Safety Administration. | 


et, OPINION BY CHIEF ‘apurn- 
ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 
OPERA TIONS APPEALS 


nachial re) Procedural 
Background 


On Oct. 8, 1974, ‘Mining Enforce- 


sank and Safety Administration 
(MESA) Inspector Donald C. 


- . Phillips: entered Pocahontas Fuel 
- Company’s (Pocahontas) Maitland 


3 Mine for the purpose of conducting 
AN, inspection. under the authority 


; . and direction of the Federal Coal 


Mine Health and - 
Withdrawal 


other. sec. 
order, citing a violation of the man- 
datory safety standard set forth in 


| =. 


Mine Health and Safety. Act of 1969 7 


(Act). During that inspection Mr. 
Phillips issued a withdrawal order — 


under sec. 104(c) (2) of the Act, 


charging a violation of the manda- 
tory safety standard contained a, 
30 CFR 75. 608, which prohibits ex- 


posed. wires in trailing cables, The 
_ order, subject of the case numbered 


HOPE 75-670, alleged.a violative 
condition, as follows: 
gized trailing cable supplying elec-. 
tric current to the No. 8 shuttle car 
(Serial No. 83) 3 in3 left section con- 
tained four damaged areas. in the 
outer jacket. to the éxtent that the . 
bare power conductors were. ex- z 


Later | and during the same in- 


spection, ‘Mr. Phillips | issued | an-- 
“104(¢) (2): withdrawal | 


80 CFR 75.708, which requires ef- : 


fective grounding | of the frames of. 


all D.C. offtrack machines. The or- 


der, subject. of the case numbered - 


HOPE 75-671, alleged that the fol- — 


lowing condition was violative of — 
that standard: 
car (Serial No. 82). being used i in 8 


“The. No. 5 shuttle 


left section was not provided with. | 
frame ground protection, in that 


the frame ground wire within the. 
trailing cable had been removed at 
a damaged permanent: | 
Later still, Inspector Phillips ter- 
- Ininated both of these orders, be- 


splice. 9 


cause the allegedly violative condi- 


tions had been, abated. 


—-180 U.S.C. $3 801-960 (1970). 


“The ener- — 
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| ‘The inspector used the sec. 104 
vol (2) form of withdrawal order. 


because there had been three prior 


a citations in the mine ‘under a sec. 


104(c) series. On Apr. 25, 1974, a 


MESA inspector had issued. a sec. 
 104(c) (1) notice of violation. Seven — 


days later, on May 9,1974,.a MESA 
‘inspector issued a sec. ‘104(c) (1) or- 
der of withdr awal. Finally on Aug. 
26, 1974, 116 days later, still an- 


other citation was issued, this being 


a sec. 104(¢) (2) order. 


Pocahontas filed applications for | 
review of the two Oct. 8 orders on > 


‘Nov. r¢ 1974. By decision dated 


s the issuance. of the subject orders. 
‘The J udge concluded that MESA 


_ had. made a prima facie case of vio- 


lation” and. that Pocahontas had 


failed to carry its burden of rebut- 

: ting MESA’s case as to substantive 
issues. On. Pocahontas’ procedural 
claims that MESA was required to 

“complete | an. inspection within 90°. 


days. of the i issuance of any sec. 104 
| (¢) order and that MESA did not 


“count” spot inspections between 


_ May 8and J uly 1, 1974, towards the 
completion of a full inspection of 
the mine before Aug, 26, the Judge 
concluded that Pocahontas was not 


| | prejudiced by such practices in that 
_ they were “fair and reasonable un- 
der the circumstances.’ ” Pocahontas | 


_ edge. 


: appealed from the decision on Aug. 
1, 1975. Both parties filed timely 
~ briefs in support of their respective 
| contentions in this appeal. a 
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In. appealing the. ‘Judge's ag 


cision, Pocahontas has* contended . 
_ that the Judge erred in two general 


areas of his decision, one substan- 
tive and the other procedural. As | 


to the former, Pocahontas challeng- 
es the Judge’s. findings and con- 


clusions regarding the second order | 


issued (Docket 3 No. HOPE 75-671) 
_as having an insufficient evideritiary © 
basis. (Apparently, Pocahontas has: 
chosen not to challenge the substan- 
‘tive underpinnings of the J udge’s | 
decision in Docket No. HOPE 75- 


_ 670.) As to the. latter, Pocahontas 
July 16; 1975, ‘Administrative Law 


“i contends, in essence, that both or-. 
Judge ‘Sweeney (Judge) affirmed 


ders should have Tees vacated: for 


the failure of MESA to comply 
with what Pocahontas contends i is a" 
: statutory mandate to inspect the en- 
tire mine within 90 days of the i is- 
suance of a sec. 104(c) order.” 
Moré particularly, regarding the 
~ substantive” 


claims, | Pocahontas | 
makes the following contentions: | 


1..The Judge erred in. using. M,. 28 
standard: for the determination of: . 
unwarrantable failure which dif- 
fered from that of the’ inspector = 


who issued the or der. 


2. The inspector’s conception of 


unwarrantable failure was incorrect — 


because it seemed to emphasize the. 
operator’s intention. or willfulness — 
rather than ‘the more appropriate 


Inowledge or constructive: > know!- 


3. The am thoi u using ie 


: correct “knowledge” standard him- 
self, erroar in | concluding there was” ee 


48) == sss: POCAHONTAS “FUEL COMPANY =) 
Se ie, ae - ee ae September 28, 1977 
an. ciwenmatenle ‘tallare: on the 


ee part of the operator, because to find 
the necessary knowledge ‘element, 


the J udge looked to the knowledge 
(or. the constructive knowledge of 


— -two union employees and of a tor e- 

: who decided. “to. attend . to 
— oie. pressing: matters” rather than — 

. to conduct. the. inspection «which 
would have led to:actual knowledge 


man> 


of the violative condition. . 


- Centering on Pocahontas’ argu-— 


ment, that: it should not be charged 


with the knowledge of its employ- 


ees, MESA counters that the mas- 
ter 1s responsible for the servant’s 
improper performance. of his 


ee duties, and that. the employee’s | 
on knowledge, whether actual or*con- 


structive, is. properly attributed to 
7 the operator ace : 


of ssues on Appeal | 
4. “Whether a an ‘operator may chal: 


- ene the validity of 4 sec. 104(c) 
ge (D) withdrawal order on the basis 
of the asserted invalidity of a pre-— 
; Dreeny)e 


— eedent and prerequisite sec. 104(c) 


“~~ (2) order, application for review 


| of which was not timely filed. 


e ‘Whether the Judge’s ‘conclu- 
sion that the violation. charged by 


the order reviewed in HOPE. 75- 
671 was a result of the operator’s 
unwarrantable failure - was _ 


- 7 por ted by substantial evidence. - 


_ a. Whether the knowledge of any 
: eniployee regarding a, violative con- 


dition may be ee to the 


operator. 
=~ 248-048-772 3 
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a _ As indicated, 8 major thrust of am 
Pocahontas’ case on appeal is that. 
- the. subject orders. are ‘invalid be- 


cause they depend on. ‘the validity | 


of a sec, 104(c) (2) order issued in 


Aug. and that the Ang: order was 


Invalid.. 


The basis fue Potaliontas’ ar gu- a 


ment. that. the earlier. order ‘is: in- 
valid is the asserted requirement in 
the Act- that MESA conduct a full — 
inspection of. the’ mine within 90. 


days after the issuance of.a sec. 104 
(ce). withdrawal order. If. MESA © 
does not ‘complete an inspection — 
within that time, reasons Pocahon- 


tas, then the continuing chain of | - 
: operator liability under sec. 104(¢) - 


is broken and MESA may deal with | 
an “unwarrantable failure” viola- 
tion only by -use of the sec. 104(c) 
(1) notice (assuming . that other 


elements prérequisite :to” the issu- 


ance - ey ae “that: ‘notice. are” _ also. %, 


[1] It is oe that thes essence ae 


| ie Pocahontas argument: isanin- 
direct ‘challenge to the validity of — 

the earlier hae. 26 order. Our « cases 

have. consistently held that. the var 
| lidity. of an earlier order is not in is-. _ 
sue in an application for review ofa 
later. order dependent for its pro- 


cedural validity on the earlier 
order, unless the operator files. for — 


review of the earlier’ order. within 7 
the. 
peared of 30. aye, 30 US. C. Ub ; 


statutorily ‘prescribed time | 
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(a) (1970). Our cases have vari- 


ously described this holding as 
being “a limitation on the Secre- 


~ tary’s jurisdiction” (Consolidation 


Coat Company, LIBMA 181,79 I.D. 
~ 413° (1972)), as the operator’s being 


deemed “to have waived * * * re- 
view” and’as being pr ecluded from 


 (Kentland-Etkhorn Coat 


review. 


Corporation, 4 TBMA 166,-82 LD. 


934, 1974-1975 OSHD: par. 19. 683 
(197 5). See also, Zeigler Coat Com 
pany, 6 IBMA. 182,: 83° E.D..: 282, 
1976-1977 = OSELD. «par. 
(1976): and Zeigler Coal. Company, 
5 IBMA:346, 82 I.D.632,.1975-1976 


-- OSHD par. 20,232: (1975) ). Here, 


- Pocahontas never timely ‘applied 
for review of the Aug.:26 order. As 
a result, consistent’:with “our case 
precedents, we may reach this’ issue 


and will affirm in result the Judge’s | 


decision on this point since he de- 
cided. against Pocahontas on’ it in 
any event* | ae ere 

ro] On the issue of the substan- 
tive validity of the withdrawal 


_ order in Docket No. HOPE 75-671, 
-. Pocahontas asserts that’ since the 
. inspector used an ‘erroneous. con- 

cept . of unwarrantable failure in 


‘issuing the order, despite the fact 


. thatthe. Judge used the correct 
_. standard. (Pocahontas Br., , pp. 10-_ 
12), the order must be vacated. for 


‘the 3 reason _that MESA failed to 


2 We mean ‘our decision’ on: this point to 
convey no message regarding the Board’s: view 


‘of the issue raised by Pocahontas. The Board | 


recognizes the: interests of both parties in ob- 


question is ainectly ane property, presented. 


DEPARTMENT OF THE INTERIOR 


20,818 
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make a prima facie case of unwar- 
rantable failure. The short. answer 


to this problem is that if the order ais, & 


is sustainable, using the proper 
standard on the facts as found by © 


the Judge, then Pocahontas is not — 


prejudiced by the inspector’s erro- 
neous or inarticulate comprehen-. — 


sion of the standard. Thus, Poca: : 


hontas’ argument on this issue fails 


and -we must look to see whether © 


the facts as found do indeed sustain 


a. conclusion: of | unwarrantable a 


failure. when the Drees ere 


is applied. — 


[3] The. visual weidenes ot ie 
violation was a 4- to 5-inch split in 
a permanent splice to a shuttle car’s 


trailing cable: The portion of the . 


cable containing the damaged splice 


was hanging on.a wire connected | 


to a root | bolt, and the ground wire 


was not connected (Dec. 4). The 


Judge noted: that it. was not clear. 
from the record precisely when the — 


‘violative. condition first. occurred 
but. found that it was likely that it 


occurred prior to the shift in which © 


the order was issued (Dec. 17). No 


argument has been advanced to 


persuade us that the Judge erred i m 


this finding, _ 
The operative section a ae Act, 


| sec, 104 (c) (1). (30. US. Cc §814(c) 
(1)), speaks in terms of: “an a 
warrantable failure of [an] oper- 


ator to comply” with the health and 


safety standards. The term “oper-_ 


ator” is defined in sec. 3(d) of the. 


Act (30 U.S.C. § 803(d) (1970) ) as_ 
“any owner, lessee, or other ‘person. 
who operates, controls, or supervises | 


taining a decision. on the issue, but they and 
- we must wait for another casé where the. 


a coal mine.” Recently, the Board 
has construed unwarrantable fail- 
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dre to include the failure to abate a 


violative condition ‘or practice the 
operator knew 
_ known existed. Zeigler Coal Com- 
pany, 7 IBMA 280, 84 ID. 197, 
— 1977-1978 OSHD par. -21,676 
: (197' 7 y Reading. these three cal 
. points together, we point out that 
a sec. 104(c) (2) withdrawal order 
can be sustained, assuming the exist- 
ence of procedural prerequisites and 
other necessary elements, whenever 
the operator. actually. knows or 
should know of.a, violation which it 
fails to abate. However; it would be 

-a tortured construction of the stat- 

ute to sustain. such an order only 


when the mine superintendent. or 
the. chairman of the board of ‘the 


‘mine company, for instance, has the 
required knowledge or constructive 
knowledge personally. A. far ‘more 
_ reasonable ~ construction | “would 
_ charge the operator with thé knowl- 
edge or constructive knowledge of 
employees responsible to the opera- 


- _ tor. In this regard the Judge’s most 
significant conclusion was that since 


the violation was. in existence before 
- the beginning of the shift, the con- 
dition should have been dicovered 
and corrected during the preshift 
examination required by 30 CFR 
75.808. The Judge also noted that 
there were two other required in- 
spections, one by the section fore- 
man and one by the shuttle car 
operator, which also should have 
revealed the problem (Dec. 17-18). 

. Pocahontas’ 
ently assumes all of the foregoing 
but’ goes: farther to answer the 


question of. which employees are 


or. should ‘have - 


argument appar- 
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responsible to the operator by elimi-— 
nating from that category all those 
who are not. management em- 
ployees. Pocahontas treats the three — 
purportedly revealing inspections 


_ one by one. The evidence developed 


that Pocahontas requires its. fore- 
man to check the entire area of his 


supervision for safety violations 


sometime ‘during the shift (Dec. 


18), but, argues Pocahontas, the 


order was issued before’ half the 
shift was over “and the foreman 
was very busy that. morning on 
various matters, including safety, 
that in his judgment required his 


attention first” (Pocahontas Br., p. 


14). * Pocahontas notes. that. the 


other two inspections. required by 


the Judge’s decision would be con- 
ducted by employees of Pocahontas | 


who are members of the UMWA. | 


Because of that status, according to 


the. argument, they “are not man-— 


agement employees,” and are not — 
“the company,” and .thus their 


~ knowledge, actual or constructive, — 


may not be attributed to Pocahon- 


tas. In sum, Pocahontas’ argument 


is that of the three employees who 
could possibly have knowledge of 
the violation , the knowledge of only © 
one, the foreman may be charged’ to 
the operator since the other two are 
not management employees. Since it. 
is unreasonable to expect the fore-_ 


man to nave had sable of the 


? Pocahontas makes. no. record. citation. to . 
support this assertion, but, in light of our 
ultimate decision in this. case, we will accept — 


- the assertion at face value, since ‘it is unnec- 


essary to make a determination ‘of the fore- 


_ man’s actual or:constructive knowledge. © = 
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| violation because he had not enough 
time to inspect the section com- 
pletely at the time of the issuance of 
the order, Pocahontas asserts, then 
- Pocahontas cannot be said to have 
had. actual or constructive knowl- 
edge of the violation, and unwar- 

rantable failure therefore, may not 
properly be found. 

~The Act provides. little guidance 


on this problem, but in the law gen- 


erally, the acts or knowledge of an 


. agent are attributable to the prin- 


cipal. The Act does, however, make 
clear that Congress recognized that 
the preshift examination is a most 

: important function of the operation 
of a coal mine. The Act (30.U.S.C. 
| § 863 (d) (1) (1970) ) goes into 
oe lengthy. detail regarding the areas 
to be examined and the safety pro- 
cedures to be followed as part of the 
preshift examination. In light of 
the fact that ‘the Act. farther’ re- 

quires the operator to designate a 
certified person to conduct the pre- 

shift examination (30 U.S.C. § 863 


(1970)), we hold that in this. case . 


~ the. _preshift examiner was an agent 


of. Pocahontas for the purpose of. 


performing . this..most' important 
function, and his knowledge or con- 
_. structive knowledge is properly im- 
- puted. to Pocahontas. The Board 

recognizes that the. duties delegated 


to the preshift examiner heré are. 


duties that one might expect an em- 
| ployer more normally to delegate to 
management personnel. See Ocean 


7 Electric Corporation v. OSHRC,— | 


F.2d: —,. ‘1977-1978 . OSHD par. 
22,048 (4th. Cir. 197 7). That, how- 


ever, does not. negate the fact tpay, 


OF THE DEPARTMENT OF THE 
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*Peosionias delegated. the duty of | 
providing a safe workplace for his 
brother employees to this preshift 


examiner, nor. does it absolve Poca- _ 
hontas.of the responsibility for the — 
negligent conduct. of his duties. AS 


noted, the Act. requires Pocahontas - 
to. designate a certified | ‘person bon = 


| eoriduct the. preshift examination, 


but the choice i is Pocahontas’, and in| 


the absence of evidence to the con- - 


trary the designation is clearly a 


delegation of responsibility to the. 


preshift examiner. ‘In light of this | 
holding and our discussion of the 
preshift examiner’ S conduct 1 in this 
case, infra, it is unecessary for us: 


to decide whether the shuttle car op- 


erator is an employee to whom the 3 
operator | has similarly delegated re- ; 


sponsibility for safety matters and 
whether. the foreman. should have 
known of the violation when less :< 


than, half the shift was completed 


at the.time: of the. issuance . of. the | 
order. - Epes a2 oe a 
The: eis remaining issue is | 


whethér the preshift examiner 


could: reasonably: have : overlooked . es 
the violative condition ‘i in his. exami- 


nation: The MESA inspector testi-_ 


fied that the condition was “real no- 
ticeable,” but. Pocahontas conterids | 
that. it was only “real noticeable, ee 


“af one happened to. turn one’s. head 
as. one passed: that portion of the 
hanging cable” (Pocahontas Br. iG p- | 


18), Ou. understanding of the func- _ 
tion of this-preshift examiner leads 


us to. conclude that it is reasonable — 


to expect him to turn his head so:'as — 


to view all reasonably observable | 


=e should be 


ae ae - she _ APPEALS 


ar eas in ie mine which could har- 
bor a safety violation. We are also 
persuaded by the. Judge’s analysis 


of the evidence 1 in: answer to Poca- 


_hontas’ contention that the condi- 
tion could. be easily missed... The 
Judge stated that, “it would: seem 


that a 5-inch split ina cable splice, 


hanging down 6 to 8 inches from a 
60-inch high area (Tr. 249-250), 


: | prompt detection than’ [Pocahon- 
tas]. allows” (Dee. 18). In short, 
Pocahontas. has. not ‘convinced. us 


ke that. there was inadequate. record 
| os evidence to support. the Judge’ g. ul- 
: timate conclusion of unwarrantable 


failure’ based. on. the preshift: ex- 
. aminer’s failure to detect and cause 
‘abatement of a violation he should 


: ‘have known about. Since we have - 
already decided that this- preshift 


_ examiner’s constructive knowledge 
| ls attributable to the operator, ‘we 
» oe will affirm the: J udge’ S decision. 


“ORDER 
"WHEREFORE, pursuant to the 


7 authority. deleanted to the Board 


by the Secretary of the Interior (43 
CFR 4.1(4)),. iv. IS HEREBY 
ORDERED. that the Judge's dis- 
7 missal of the case in the above-cap- 


: tioned appeal 1S AFFIRMED, and — 


the. Judge’s. ‘decision in that case 


also. IS AFFIRMED, except. for 


such. portion’ thereof as dealt with 
the asserted procedural invalidity 
of the subject orders based on the 
; - asserted. invalidity of an Aug. 26, 
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‘susceptible of more 
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1974, sec. 104(¢) (3). ape » which 
portion Is SET ASIDE. ie 


Dayw an , 
| Ohief Administrative let haa | 


-I concur: 


oe 5A Scemummmna, In R., 
alsa ae ee etn 
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tat 1ob0-0-24 and. TBCA-1033-4- . 
we - 
2, Decided September 28, 1977 


Contract No. -14-06-100-6785, Con- _ 


tract No. 14-06-100-6727, | Specifica- 
‘tions No, 100C-1101, Specifications No. 
1000-1097, Columbia Basin Project, 
Washington, Bureau of Reclamation. 


Sustained i ‘in Part, 


1. Contracts: Ochatriistion, ea Op- : 
eration: Differing ‘Site Conditions — 
‘(Changed Conditions) —Contracts: 


‘Construction and: Operation: ‘Action 


of Parties—Contr acts: Disputes and 7 
Remedies: Equitable Adjustments fe 


A first. category. differing site condition. 


claim based upon excessive rock encoun- — 


tered in excavation under a construction: 
_ contract is sustained where the Board 


finds there. was an adequate’ pre-bid site _ 
investigation and that the contract in- 
dications of subsurface conditions did not 
reveal the excessive quantities of rock in. 
the areas where it was’ oucouutered: 


2, Contracts: Construction and Opera- 


tion: Changes and Extras—Contracts: 


Construction and Operation: General. | 


Rules. of Construction © 


A496 
Where the contract required separated 
excavation and stockpiling of topsoil. and 


DECISIONS OF THE 


the restoration of rights-of-way as near 


as practicable to pre-existing conditions, 


claims for complying with the Govern- ae: 


ment’s directions to strip 12 feet in width 


on one side of the trench to store unsuit-. 
able material other than topsoil: and to : 
handpick rocks from the covered trench 


are sustained because the directed work 
was beyond what was necessary to sat- 
isfy the contract requirements and con- 
stituted a constructive change. | 


3. Contracts: Construction and Opera- 
tion: Differing Cite Conditions 
(Changed — - Conditions) Contracts : 

Construction and Operation : Action of 
Parties—Contracts : Disputes and 
Remedies: Equitable Adjustments _ 
A first category differing gite’ condition 
_ claim based upon migrating subsurface 
water and rock excavation encountered 
is sustained where the Board found that 


the Government knew of the subsurface 
migrating water but failed to disclose 


such information to bidders and that both | 


the rock and the subsurface migrating 
ras water encountered - differed materially 
fr om the. contract indications. 


APPEARANCES: M. Fred A, Pain, 
Jx., Attorney at Law, Pain & a ulian 
PA, Phoenix, Arizona, for the appel- 


lant; Mr. William N. Dunlop, My. | 
Riley C. Nichols, Department Counsel, | 


Base Idaho, for the Government. 


OPINION BY ADMINISTRA- 7 


TIVE JUDGE LYNCH* 


INTERIOR BOARD OF CON- 
‘TRACT APPEALS” 


pees appeals envélyé claims for 


constructive changes and differing 


 #T hig appeal was heard by former Adminis- - 


trative Judge Nissen who made a major con- 
tribution to the first draft of this opinion. — 


DEPARTMENT OF. THE INTERIOR 


[84 LD. 


site conditions Issues of liability 
and quantum : are before us. 


IBCA-1 03 93-J-7h 
Findings of act 


esis act No. 14-06- 100-6727, 
ieroaatiee Specification No.. 100- 


C-1097 or Block 82, in the estimated 
amount of $320, Bb8. 09, was awarded 
to JB&C Company, 2a partnership, 

on May..18, 1970. The contract. in- 


cluded standard Form 23—-A, June 


1964. Edition, as amended to reflect, 
inter alia, the 1967 revision to the 
“Changes” clause and the substitu- 
tion of the clause “Differing Site — 
Conditions” in lieu of the “Changed | 
Conditions” clause. Work required. 
by the contract included excavation 


for and: installation of approxi- . 


mately 19.2 miles of buried. pipe . 


drains, ranging in.size from 4- to 
15-inch pipe, and related structures 


on Block 82, Grant County,. Wash- 


ington. 
The drains were located - in sys- 
tems, refer red to as the D 82-50, 53, 


58-7 and -66 systems (Location — 
Map, Govt. Exh. 1). The 50 system. 


was located in the extreme south- 


eastern portion of the project, the 53 
system: (including laterals D 8954. 


and -60) was located in the south 


and central portion, the 53-7 sys- 


tem was to the north of the 53 sys- 


‘tem and the 66 system occupied the | 
western and northern portion of the 


project. Apparently to facilitate 


bidding by small business concerns, 
the work was divided into schedules, 


Schedule I, totaling approximately 
8.6 miles of drains and consisting of 
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~ the 50 ‘nd 58 systems (including 
laterals D 82-54 and -60) and later- 


: als 66-2 and 66-3 of the 66 system 
and Schedule II, totaling approxi- 


mately 10.6 miles of drains and con-_ 


sisting of the 53-7 i system and the 
balance of the 66 system. 
~All excavation under oe 


| tions’ 1097 was unclassified. JB&C 


Company bid $1.42 a cubic yard for 


an estimated quantity of - 36,000 
eubic yards of excavation and back- | 


fill. for drain pipe: trenches on 


~ Schedule I and $1.32 per cubic yard — 


for an estimated quantity of 44,100 
cubic yards of excavation and back- 
fill for drain -pipe trenches. on 


Schedule II. Although he recog-. 


nized that: Schedule II contained 
the more difficult. excavation, Mr. 

Jack Butler, general construction 
manager for JB&C, testified that it 
was his and common practice where 
there was not.a ‘bid item for mobili- 
zation to front load the first part of 
the work in or der to have money.to 
work. with early in contract per- 
formance. (Tr. 225-27). Other bids 
on. Schedule I, which were below 
the engineer’s estimate of $1.50- per 
cubic yard, were at $1.40 and. $1.45 
per cubic yard (Abstract of Bids, 


“Govt. Exh: 81)..On Schedule IT, the 
- engineer’s estimate for excavation. 
and backfill of pipe trenches. was — 
$1.70 per cubic yard while the sec- 
~ ond and third low bids: were at $1.40 


and $1. 56 ‘per cubic yard. Because 


ee He indicated that B&C. Anticipated eight 


‘times as much ‘hard or difficult boring [ex- 
‘eavation]): .on Schedule 1 as on Schedule i 
(Tr. 226-27). 


“JB&C was ion bidder on nie fede 
IT only by virtue of its bids on items 


other than excavation and backfill — 
of pipe trenches and its bid for that — 
item on Schedule II was Approxi- — 


mately 94.3 percent of the next low - 


bid, we conclude that no substantial , 
under bidding by JB&C Company 
for excavation and backfill of pipe — 
tr enches has been demonstrated a oe 


Pr eBid Site I noestigation 


J B&C | Company had not pre-— 
ously: performed any contracts in 
the Columbia Basin area and the — 


Government attacks JB&C’s pre- 


bid site investigation as totally in- 
adequate, asserting that JB&C’s bid 
was based on a ae of the 
job. : | 

J B&C’s site investigation “was 
made by Jack Butler, accompanied 
by two engineers for JB&C, Messrs. 
Bill Ericson and Walt Farr (Tr. 
168, 227). The plans for Specifica- 
tions 1097 showed 111 logs of ex- 
ploration (bore logs) and four test 
pits. These bore logs and test pits 
on lines where differing site condi- 
tious are claimed are described in 


Appendix I, p. 583. Prior to the site 


visit. Mr. Ericson had made up 
charts or “spread sheets” showing — 


_-2The other bidders referred to, and the next . 
low: bidders, on the project as a whole, were . 


George A. Grant, Ine, of Richland, Washing- _ 


ton, and John M. Keltch, Inc., of Pasco, Wash* 
ington, each of which has had previous drain 
jobs for the. Bureau in the Columbia Basin. 


“Mr. Keltch, who. appeared. as a witness for the 


Government, indicated that he had performed 
‘at least eight ‘drain jobs for the Bureau in the 
Columbia Basin (Tr. oe 
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‘the bore logs na average depths of 


3 anticipated hard digging.® 
. Mr. Butler testified that. they 


were able to find only two of the. 


test. pits; one of which had been 
partly. backfilled (Tr. 168). This 


- may have: ‘been because the lo- 


cation of Test. Pit. No. 4 ‘was er- 


roneously stated on Sheet 49 of the 


- plans (see Appendix). They then 
made arrangements for and. con- 


ducted the fe of their site in- 
spection accompanied by a Bureau. 


representative, Mr. Berlyn Plant 


(Tr. 169, 2254-55). Mr. Plant ‘in- | 
formed the JB&C personnel in sub- 
. stance that. the test pits. were -lo- 
cated in: what the Bureau regarded 


as the toughest areas to excavate 
(Tr. 174, 234), Accompanied by Mr. 
Plant, the J B&C representatives ex- 


amitied Test Pits 2, 3 and 4 (Tr. 


— 2257-58). ‘According to Mr. Plant, 
he. informed Mr. Butler with re- 


spect to the caliche shown in Test. 
Pit No. 4 (photos, Govt. Exhs. 7, 8) 
that “* *.* it looked like it. would 
be a hard, er dense forma- 7 


tion” (Tr. 2258), 
_ Mr. Butler was aware. that ‘he 
test pits had been blasted (Tr. 171). 


However, he was not. overly con- 
cerned. because he stated. that in all. 
instances the: holes in which the : 


dynamite was inserted were ‘not 
drilled at. or below the depth of the 
-. excavation (Tr. 171). As indicated 

in the Appendix, this is true in all 


- of the test Pits except No. 3 where 


8 Pr. 167, 283. Aithouetl he’ indicated that it 


“was IB&C's. practice | to retain such spread 
sheets ‘and that the sheets could be in exist- 


ence, Mr. Butler denied having knowledge of 


the: location of the sheets Or what. had. ‘hap- 
pened to them ce 236-87 e 
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the holes were » drilled to 10 feet, the oe 
Se depth of the excavation. ‘The signif. 
icance of this information is that 


strongly cemented or hard material - | 
below the depth of the drilling will - 


not be affected by the blast. (See 


p- 3 of Differing Site’ Conditions © 
Claim Booklet, appeal file, Exh. | 
25.) Mr. Butler was also.influenced — 


by the fact excavation of the test 
pits was accomplished with what 


he regarded as.a very. small back- 


hoe* and. that all. digging was 
described as easy. In Mr. Butler’s 


words, “We. felt that ‘dynamite a 
[blasting] wasnotarealissueinthe — 
situation” (Tr. 171). See also Beard 


(Tr. 5387). Mr. Butler: and Mr. 
- Beard,® who. was consulted in the 
preparation. of JB&C’s- bid, were 


both. influenced by the fact that the — 
job was unclassified and in their _ 
experience unclassified jobs did not — 
mean rock (Tr, 925,559). | 

. The precise date of J B&C’s site 
visit has not been established. Mr. 


Butler fixed the ‘date as: Apr. ’of. 


1970 (Tr. 170) and Mr. Plant.testi- — 
fied that it was early Apr., a few 
days prior to the bid opening (Tr. 


| 2255), which was Apr. 16, 1970. In © 
‘any event, at this time, John M. 


Keltch, Inc. (note 2, supra), was 


performing a drain: job for the 7 
‘Bureau (specifications 1073, App. 
TT), which is ‘Teeatad on 
Block 82 immediately to the east, (to - 


4 The backhoe used: was a Case 580 with 6" . 
rock teeth.. 
 &Mr.. Bud Beard was a onstruction super- 
intendent for J B&C then engaged on an Indus- 
trial Park job. at. Parker, Arizona (Tr. 155, 
536). His study of the plans. and. specifications 
_ was “limited | ‘to the spreadsheets | (note 3, 


supra) prepared = Mr. Bricson (Tr. el 
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ee nor rth of iis 50 ee of the 
| principal work performed by JB&C” 
~ under Specifications 1097. Included. 
‘in the work required. under the 
Keltch contract’ was the construc-_ 
tion of an open drain: or-wasteway, 
 referred'to as DRB4C, which runs» 
in a north.and south direction and 

_ forms a boundary between the work | 
performed by JB&C and that per-- 
formed’ by. Keltch. The DRB4C. 
drain had been completed and in 
. fact, Specifications 1097 required 
the construction of. several drains. 


(53-2, -3, -4, -5 and 53-7) which 


 outletted directly into the DRBAC. :: 
> »' Mr: Plant was aware of the work: 
| *4 ertonmied by Keltch under Speci-. 
fications: 1073 and suggested to the 

— JB&C personnel: that they look at: 
that job (Tr. 2269). He. testified. 
- ‘that-on-the way to the Keltch work 
site, they stopped at the DRB4C 
and that he told Mr. Butler that. 


~ would.give. him an indication of 
- conditions in. the general area, Al- 


though the Government now main- 
tains that: caliche in: the. embank-: 
- ment resulting from the excavation 

. of the DRB4C. was obvious: and 
& should have alerted JB&C to- the 
difficult excavation actually : en. 
.. countered, it isnoteworthy that Mr. 
Plant gave no testimony as to the 


extent of caliche observed in the em- 


bankment atthe time and indeed, - 
— was not asked whether he saw any 
caliche in the embankment.* Be that 


~ OIn support: of: the contention that caliche 


_ in the embankment of the wasteway was obvi- | 
ous, the Government. relies on Exhibit. 85, a 
piece of .caliche allegedly taken randoinly from 
_ the embankment, which is concededly and obvi- 


ously pa cent hard rock;. and photos (Exhs. 


| iopeher’ 


as 5 it: may, if fi Aer in . the eae : . 


bankment of: the DRB4C was as, . a 
plentiful and obvious. as: the Gov- — 


ernment now. contends, it 1s note-— 


worthy that bore logs located with- 


in 850 feet of the DRBAC ‘on lines, 
58-2 and 53-8, which-Jines as we — 


have seen were to outlet directly : 
into the DRBAC, show. nothing but _ 
fine sandy loam, ‘sand; ‘Joamy fcand 


and silty clay interspersed at-points. 


‘with occasional ¢aliche gravels or _ 
occasional basalt. a ¢ a v3 1¢ 5 eo 
er avels. | 


John. M. Keltch, Tae ‘utilized a 
specially” designed” and 
constructed for drain excavation in’ 
the Columbia’Basin (Tr. 1891; pho- 


tos, Govt. Exhs. 18, 14). “When Mr. 
Plant and the JB&C representa-— = 
tives arrived on the:site of 1073, the 
trencher was not in operation. (Tr: 3, 
- 9260). Mr. Butler recalled that the 

is Keltch trencher was in operation : 


(Tr. 247) and he testified that there _ | 


was no. caliche of: ‘any kind where a 


the trencher was located and that 
the soil was conipletely: black (Tr. 


178,174): He stated that we [JB&O 
representatives] ‘concluded that a 
good share of the digging [on 1097] - 
was © probably what: Keltch: was 
digging (Tr. O54), Although the — 
Government _ 


“introduced photos | 


101 and, 102). Exhibit 85. ens) the notation _— 
Pieces » obtained - above. station 0-+00,. D82- 


53-5, on DRB4C. 9 Exhibit 85 ‘was obtained - 


and the photos were taken in October 1974 — 
and we have viewed skeptically such evidence . 
garnered after the fact and in preparation for 
litigation insofar as it is offered for the pur-. 


pose of showing what should. have been. obvious 
on &. prebid Site, investigation. See PHE Con- ~ 


tractors, IBCA-874-11-70: (Oct. 28, 1973), 80. 


ID. 667-698, at 682, 73-2 BCA Dar, 10, 293 


at 48, 598. 
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3 (Govt. Exhs, 4 6A-7 6R) of the work 
in progress under Specifications 
1078, the most pertinent of which 
were taken on Avpr: 1,3 and 14, 1970, 


| which show caliche inthe excava- 
tion, the precise location of the 


Keltch trencher. operation: at. this. 


- time -has. not ‘been established. Mr. 


 Plant:testified that the open trench: 
behind the trencher showed normal. 
dig eging operations for the area (Tr. 
2260-61). While normal digging 
for the area:might be construed as. 
encompassing ealichie or substantial 


_ quantities thereof, in the absence of 


evidence that. cis was Mr. Plant’s” 


conception. of the term, we. decline 
_ to so construe it.7 Rather we view 
Mr. Plant’s testimony as confirming 


Mr. Butler’ s statement.that caliche. 


was not evident i in the excavation at 


the location of the Keltch. trencher — 
at the time of the site visit. Mr. © 
; Keltch confirmed that his: firm en- 
| countered an easy stretch. of exca-. 
. vation during the latter phase ofthe 
-» first stage of 107 3, which.ended Apr. 
17, 1970 (Tr. 1930-32). Obviously, 


the material excavated is more. sig- 
nificant than the factors relied upon 


, by the Government (note. 7, sup on 


Of the 111 bore logs. shown ‘on 
the plans, all except one were drilled 
_ with a Hugh B. Williams Hole Dig- 
ger, Model BDH-~8, with 70 Brake 
horsepower g gasoline engine using a 
16-inch diameter earth bit or a 6- 


inch diameter. rock bit. In all in- 
| stances where oe. with the 16- 


. 7 Significantly, the Government iene pri- 


mary reliance on the size of the Keltch. ma- 
chine (165, 000 pounds)» and. the: tact that it 


was equipped with rock ‘teeth. as factors. which 
should have alerted JB&C to the conditions 
actually encountered. . . a 
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a eaeth? bit was acon onued 


further drillmg, if accomplished, » 
was with a 6-inch rock bit. Although 


generalizations concerning the bore _ 
logs are. difficult, 40 of the bore logs 


show hard or moderate boring. in 


strongly cemented - or ‘indurated | 
ealiche:?. Mr.. Butler testified that 


_JB&C had just. completed jobs in - 
‘Parker and Tucson, Arizona, which 
—ealled:.for excavation. of ‘what he» 


characterized as hard or moderately 
hard caliche that. had: been exca- 
vated without difficulty. by an old - 


Cleveland Model 320 trencher (Tr. 


166, 223). He asserted that because, 


—In’most instances, the bore. logs. on. 7 | 
the plans showed the caliche as ex- 
tending only about: 114 feet- or 2 


feet in depth with:easy excavation | 
below that and only in three or four — 


instances, did the caliche extend to, - 


the bottom. of the trench, they: 
(JB&C personnel) felt that the ex- 


_eavation would be relatively easy. 


or normal (Tr. 166-67, 175, 185). 
According to Mr. Butler caliche. at 


the bottom of.the trench excavation 
is much more difficult to excavate _ 


than caliche in the middle of the — 


' trench (Tr. 184-85, 290). He indi- Es 
cated that JB&C planned to obtain — 


a new trencher and perform several 
drainage contracts for the Bureau ir in 
the Columbia Basin: . , : 
Mr. Butler described the process 
by which JB&C estimated the 


-amount.of hard or difficult excava- 


tion anticipated. In general, this 
consisted of adding the hard boring 
(with one or "two pe) aes indi- 


< €aliche, according to Mr. ‘Butler, “aa 
harder than normal soil, but ‘not as hard as 


rock, (Tr. 228-29). 


os] APPEALS. 


OF. JB&C ‘COMPANY. 


501 


- Septem’ er 28, 1977 


| ae to Bed in stréngly’ camented or 
indurated caliche) shown. bythe 


bore. logs to, be! within. the trench. 
excavation and dividing. by. the 
number of. bore logs on the line in-. 
cluding those showing easy ‘boring. 
~ (Tr. 181-88, 186-220). In.some in-. 
stances, they projected or extrapo-. 


lated from: the nearest. bore log as 


to what. they, assumed a bore log 
would. have shown had_ one ‘been. 
present.? Mr. Butler further testi- 
fied that in bidding, footages of line 
had to be.and were considered in 
determining averages of difficult. 
-and normal excavation (Tr. 206. 


07). He asserted that JB&C’s basic 


rock in the area *° and that, the diffi- 
cult excavation, mostly being in the 
middle of the excavation, and aver-, . 
aging something less than 14 foot.. 
overall would. present very few 


problems (Tr. 220-21). JB&C con- 


cluded that hard digging: through-. 
out the job: would ‘average four — 
tenths of a foot or 5 percent of total. 


| excavation ce 2a 45). Mr. But- 


2 Department. counsel. are highly critical of 


what. they. regard as a simplistic method of. - 
estimating the amount. of difficult excavation: | 


anticipated (Respondent's Brief at 41 et seq.). 


However, counsel selected a -particularly un- | 
fortunate . example to illustrate the alleged ~ 


fallacies of Mr. Butler’s calculations because 


on one of the lines selected (66J) Mr. Butler 
anticipated an average of 1.13. feet of hard 2 


excavation, while Mr. MacGregor, respondent’s 


expert. witness, anticipated. an. average of: 1 
foot of caliche on that line (App’s Exh. ZZ). oF 
~ much on his knowledge of the gen- 


~ While ‘there are many instances. where Mr, 
MacGregor’s conclusions: differ substantially 


from those of Mr. ‘Butler, : projection. ‘Or ex- . 


; trapolation is, of: -course;..an- accepted and 


necessary technique. See. The Arundel: Corpo-. 
ration v. United States, 207 Ct. Cl. 84 (1975)... 


_ 10 The conclusion that no.rock. would be en- 


countered was. based upon the. bore: logs and 
in part upon the fact. that the excavation, was. 


- unclassified (Tr. 255). 


ie reg raed eee ane as no 
different than hard dry clay and 
more efficient to. work with than 


easy or soft boring because there 
would pe less ‘sloughing eu 297- 


98). 
mlchoue oh eee that. they 
were extremely wrong on the type 


_ of equipment. they initially decided. 


to use, he stated that. the power 


‘equipment JB&C anticipated using: 


would. excavate a foot or foot- and- 
a-half of caliche [with layers of. 


easy excavation above and below], : 


if it were in fact caliche, without 
slowing down significantly (ir 


| erg aa ~ le. 185, 222-93), He conceded that if — 
conclusion was that there was no. they used small equipment £55 exca- 


vation they anticipated that blast- 


ing would be required from station. 
0-+00 to 5+00 on 66Q, which he re- 
garded as the worst line on the en- 


. tire job (Tr. 200, 238- 39, 944), 


‘The © cee tear ‘cites Mr. 
Keltch’s (note 2, supra) testimony 
that he would have anticipated en- 


countering 75 percent. caliche on — 
1097 and that if he had not had his — 


specially designed Jetco trencher, he 
would have planned drilling and- 
shooting 50 percent of the job (Tr. 
1949). However, to Mr. Keltch even | 
a bore log describing weakly and. 
strongly cemented sandy loam was: 


indicative of caliche and it is clear 


that his conclusions were based as 


eral area as the bore logs.** Mr. Mac- 


Tr, 1952-53, 1968. Although Mr. Keltch 
had. several. contracts with the Bureau prior 
to the construction of the Jetco trencher,. in 
his: words: ‘“‘he. had steered clear” of the Royal 
City area because of the necessity to drill and 


shoot (Tr. 1967). 
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Gregor anticipated finding : no anes 
as defined in the specifications 2 on 


Schedule I and 5 percent or less on 


Schedule IL (Tr. 2580). His con- 
clusions on. caliche will be: consid- 


ered in connection with the separate 
ica and lines. 


of Jaw. 3 Although | JIB&C’s 


ee has been demonstrated. 





2 While geick: excavation was nnelassifien, | 
Tock was: defined. in Paragraph: 45 of the paver : 


ifications as follows : 


“Where ‘the terms ‘rock’ aaa ‘rock excava- 
tion’ and ‘common’ and ‘common excavation’: 
are uSed in these specifications. the following: 


definitions shall apply: 


“Rock excavation. —Rock is defined as sound - 


and. solid masses,. layers; 0 or ledges of mineral 


- matter in place and of. such hardness and tex- be 


ture that it: 


«(1) Cannot, he ‘effectively Toosened or 


broken down by’ ripping in a single pass’ with : 


- alate model tractor-mounted hydraulic ripper 


equipped with one digging point of standard 

manufacturer’s design adequately sized for'use 
with and. propelled. bya _erawler-type tractor. 
rated between 210- and 240-net flywheel horse- . 


power, operating: in low: gear, or. 


. (2)! In areas where it is ‘mpracticable. to. 


classify by use of the ripper described above, 


rock excavation is defined as sound material . 


of such hardness and texture that it cannot 


be loosened or broken down by 2 6-pound ‘drift- 


ing pick..The drifting pick shall be Class D, 


. Federal Specification GGG—-H-506d, with han- 


dle not less than 84 inches in length. 
- “Common excavation.-Common excavation 


ineludes all material other than rock excava~ 


tion.” _ 


. 18 Promace, Ine., IBCA-~-317 (Tan. 31, 3964), 


71 .D. 11, 1964 BCA par. 4016. 
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Performance 


J B&O moved a ‘Glevelmid ditar 


‘Delta 160 ladder type trencher onto: 
the job’on May 25, 1970, and the’ ma-_ 


chine was. tested a approximately 


station 31+70 on 66E, where EOC > 

i ~ (end..of: construction) is at station 
We find JB&C’s site investigation 
to have been reasonable under the. 
circumstances. Of course, to the ex- 
tent that JB&C was influenced by 
_ its understanding or assumption 
that - unclassified excavation indi- 
cates that no rock would be eh- 
countered, it was wrong as a matter 
| bid 
_ price for excavation on Schedule ie 
was at best marginal, we further, 
find that no substantial under- 


98+00, the following day (Inspec-' 


_ tors’. Reports. of even: date, Govt. 


Exh. 9). The machine excavated a~ 


trench 7.5 feet indepth for a dis- 


tance: of approximately 20 feet in- 


material described as hard caliche | 
from 1.2: feet to the bottom of the 


trench. The trencher proved: in- — 


adequate to satisfactorily excavate 


hard caliche (Tr. 312, (54546, th | 


spectors’ Reports). 


A ‘second test of the Delta 160 
trencher was. conducted. -at ‘station 


1+00 on the 53 mainline in material 
characterized as very unstable on: 
June 3, 1970" (Inspector’s Report): 
| Because. of sloughing, the machine 


was also: considered: inadequate - to 


excavate. softer material and was, _ 
) subsequently removed from the job 7 
(Tr: 312,548; : Inspectors’ Reports). 


‘Mr. Bud Beard, superitendent — 
for Ji B&C, ‘testified that the then 


rented a Drott 50. backhoe, which . 


has .a yard-and-a-quarter ‘size 


bucket, and commenced excavation ~~ 
at 0+00.0n mainline 53, proceeding | 


northward: (Tr. 8 312-13, +514). He 


indicated. that the. capabilities of, 


this machine were well above the | 


It is: of interest: ‘that a bore’ ies sapoets 
mately 140°feet from this station on 66H at 


_ station 30+ 32.shows hard boring caliche from. 
2. to 4 feet in ‘depth while‘ the balance of the 
_ material is described as fine ‘sandy loam, easy 
boring. 


‘This bore log. is” more. peu ih 
deseribed in. Appendix: I 
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7 bs eaking power i rock: as s described | 
inthe specifications (Tr. 816). | 
On June 15, 1970, J B&C brought : 
ee Cleveland “Model 400W Wheel - 

type trencher onto the job.” 15 At the 


: time, this machine was the largest 
and most powerful trencher com- 
mercially available Cie 318), being 


described by Mr. Jack Butler as the 

. Cadillac” . of. trenching. machines 
(Tr. 8700) and by Mr. Keltch as. 
the best trencher on the market, for 


digging “hard stuff or any other 
Inaterial.” ‘There i isa. conflict i in the 
evidence as to the depth to which 


Fa this machine will excavate a tr ench. | 
Mr. Beard testified. it would exca- 


~ vate to 9.5 feet (Tr. 554-55), while 


BY espondent’s evidence is to the effect 
that its maximum excavation depth 
is.8.8 feet (Tr. 2148, 2158, 2710; In- 


| — Report, Sept. a. 1970). 


7 Cleveland “400W ‘irengher | 
was - suited to excavate. the. oe 


mainline from approximately sta- 


tors’ Reports). 


36 Dy, 817," B18: Tey tone. mene Mr. 


ea ‘MacGregor’ was. of ‘the opinion that a self- - 

propelled wheel type excavator. would be the : 

best. type of equipment: to use because it: was 

a “oe capable of accomplishing most of the excava- 
“tion without blasting. (App. Exh. CC). 

- 10 Mr, Duane Pedersen was an assistant. field 


“engineer for the. Bureau. His. diary (Govt. EGxh. 


114) for June. 26, 1970, states, “Digging in 

- pretty hard caliche. Logs show sandy loam.”? 

_ Although. the line referred . to in the dairy is - 
not identified, we find it:to be 53 N (Tr. 2858; 


Inspectors’ _ Reports) ; On cross-examination, 
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| nating at station 38+33.9.. 

proceeded { to that leg of 66K which © 
- runsin an east-west direction. After 
¢ completing 66K; excepting the in- 
-_itial leg extending from the main- 
line and laterals 66K-2 and K-3, | 
appellant excavated the mainline 


= 


| a B&C completed trench oe : 
on the. 53. system, including lines iS 
53 2 through 53.5, on July 30, 1970 
: (Inspectors’ Reports), Lines D82- 
54 and —60 were then excavated and — 
JB&C. proceeded to the 66-2 and 
| 66-3 lines. - 2. 
- JIB&C completed trench: excava-_ 
tion of the mainline, including lat- 
-erals 66A. through 66E, to a point — 


immediately — south of Hallsten 
Road, which intersects the mainline - 


at approximately station 26+ 04. At... 
‘this point, JB&C was directed to 
skip an area extending northward © 
and. including laterals 66F through 
Ag because of unharvested potatoes — 
in the right- -of-way (Tr. 2403). — 
J B&C’s claim for costs attributable 


to this skip, in addition to those al- 
lowed by the contracting — is 
consider ed. infra. . 

‘Lateral: 66K extends i mM a bith. = 
westerly direction: a distance of ap- 


proximately 1,386 feet from the 66. 
tion 25+15 to EOC at 27+19.5, the 


| balance of the mainline having been | 
excavated. with. backhoes - (Inspec- 
= The trencher was 
also utilized to. excavate all:or:por- 
tions of laterals 53G through 538P, 
a except. for 53M which was excavat- 
edi in x its cururane with a backhoe. 16 


mainline at station 44439, 8, then 
extends eastward a distance of ap- 


proximately 927 feet and again runs | 


in a northwesterly direction, termi- 


JB&C 


from ‘station 56-+59 to EOC at 


- 65+05 (Inspectors’ Reports, dated — 
eee 18 and 21, 1970). There- 


Mr. Pedersen: admitted that the logs did’ not ™ 


indicate to. a reasonably prudent. bidder what | 


was in. fact encountered at the Station Ries 
2856). 
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‘after, JB&C proceeded to the 66T 
line, which extends to the east of the 
mainline from station 65+05.2, 668 
line, which extends east of the main- 


line from station 61 1 o.2 and 66T 
line, which extends to the northwest 


of the mainline at station 61+05.2. 


-. It was necessary to blast portions of 


the 66T and S lines as the material 
~ Was too hard to ne. with = 


trencher. | 3 

Thereafter, the trencher exca- 
_ vated portions of laterals 66F, 66L, 
66N, 66P, all of 66G and the balances 
of the 66 mainline (Inspectors’ 
Reports, dated Oct. 12 thru 14, 20 
thru 24, Oct. 26 and 30 and Nov. 2 


‘and 3, 1970). On Nov. 3, 1970, the 
Hanohen was moved Pon Block 82 


to Block 87. The balance of excava- 


‘tion'on Block 82 (the remainder of 


‘the 66 system, the 538-7 and 50 sys- 


tems) was accomplished with large | 
‘Insley backhoes, which Mr. Butler 


-described.as the largest available in 


‘the Pacific Northwest’ (Tr. 1089). 


‘The work was. accepted as sub- 
stantially complete on March 1, 
1971, the scheduled completion date. 

~The trencher had been operated 
from 100 to 150 hours when it’ was 


rented by JB&C and was pens a 
the. trencher is the width of the 


trench it: would excavate. Although 7 
: the purchase order specifies 40- ancl 
buckets (Govt’s. Exh. 87-143), Mr. _ 
~ Beard testified that he thought the _ 
‘digging buckets were 34to 36 inches — 
in width ne S54). ‘The oe | 


to be essentially new (Tr. 378).M 
Beard testified that the ee 
was beginning to get brittle or tired 
as.they proceeded on the lower por- 
tion of the 66 system. He asserted 


that. they had at least three serious 
breakdowns on the 66E line, one of 


_ which was a twisted axle. An In 
_ spector’s Report, dated Sept. 8, 
1970, confirms that the trencher at 


EOC on 66E was “down all day for — 
repairs.” The nature of the repairs 
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is not Ai doeal Mr. Beard ab: 


‘uted the breakdowns. to the hard- 
ness of. the. material and asserted 
that “* * * it was just beyond what 
_ you should ask a machine to do.” 7 
He stated that the trencher was re-. 


moved from the job because it. had 
been broken and repaired many — 


times and ‘was unable to excavate 


hard material’ without breaking — 


down (Tr. 580-81). He described — 

ya condition of the machine as | 

| “very, very poor”. -when.. ‘it was 
| moved off of the job. - 


"Respondent. attr “ibutes part of the 


difficulties with the trencher to the 


pipe laying shield or “boat” which 


: appellant attached to the rear of the 
trencher and for which. it was not 


designed. (Tr. 558-59; ; App.’ s Exhs. 


K & EEE; Govt’s. Exh. 30). The 


“boat” included ; a hopper, or bin for 


filter gravel, which when fully 
“loaded weiehad approximately 19,- 
000 Ibs. (Tr. 1205, 2735-36). How- 
ever, Mr. Beard testified that the 
action of the wheel was the primary — 
factor governing progress of the 
‘trencher and that the boat did not 
create any appr eciable beg on on the» 
-machine (Tr. 577-78)... | 


Another controversy concerning 


I7.Er, 379. Bian recone confirm that thete 
were numerous. breakdowns | of the trencher, 


‘including the main’ ‘drive system and several g 
broken axles. See, ¢.9., Inspectors’: Reports, 
‘dated ‘Sept. 10, 19,21, 22, 24, 29 and 30, pee 


Oct. 13, 14, 20, 22, 23, 27 and.30, 1970. 
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$ Senne: 28, aaa | 


e eae of ae rene was 35 inches 
Nevertheless, the. 


(Tr. 3794-95). 
minimum width of the trench, be- 


-eause of the: cutter teeth, was 40. 
inches. Respondent’s ecilenee is to. 


‘the effect. that the trencher was 


actually excavating a trench 50 to’ 


54. inches in width (Tr. 2148; In- 
“speetor’s: Reports, dated Tine 25, 
26; 30 and September. 9 and 10, 


: 4970; Govt’s. Exh. 29 ‘and-appeal 


file,. Exh, 36, photo No. 8). The pay- 
line. width .was only 28 inches and 
_ ‘respondent attributes JB&C’s exca- 

vation difficulties, its problems with 


stripping and. cleanup and the use’ 
of extra filter material in-principal 


_ 'part'to the wide trench. These mat- 
ters are considered-infra. JB&C in- 


stalled narrower: buckets .on the 
_ trencher in Oct: 1970 and. thereafter 


excavated a trench approximately 
_ 87 to 89 inches wide (Tr. 2756). 


. Mr. Beard testified that narrower 
: hae lad been ordered at. an 
earlier date, but that they were not 
available (Tr. 554). This testimony | 


was. corroborated by Jack “Butler 
(Er. 
Tr, 27 54. 


Differing Site Conditions Claim 


ed Mr. Beard expressed ¢ concern to 
the Bureau on or about June 27, 
1970, that. rock had been encoun- 
tered on the 53 system. 1 He testi- 
fied that. a meeting was held there- : 


> 18 Chief Thispector Westfah!’s dine (Govt. | 
Exh. 87) for June 27, 1970, states that he was. 
to meet’ Superintendent Beard for the purpose 

of classifying material on 53N, but that when 


he arrived the line had been backfilled from 


. ‘station Oe to 6+00. Mr: Beard ds quoted. 


Messrs. = 
‘Westfahl would not make any com- 
mitment: as to whether rock was 
being encountered, but pointed out - 
that the contract. called: for. unclas- 
sified excavation’ and. that : “any. 
claim. for changed or differing site. 

_conditions would have. to be sub- — 


home Bee: also Pedersen at 


; counter ed. were: 
2209). 


, after with Biieats officidis in Othel- 7 


lo, Ww ashington. (Tr. 348-50). He 
asserted that Bureau . personnel — 
‘Wilcox, Pedersen - and. — 


mitted. to. higher authority : (Tr. 


850-51, 854). Mr. Westfahl’s diary - 
- for ‘Aue: 18, 1970 (Govt’s. Exh. 87) 

“confirms that. Messrs. Beard. and 
) Degeest,. attended Be. “meeting. “in 
Othello: with: Messrs: Kolterman, 
Weisel] and. Pedersen. “Althowoh | 
Mr. Beard admitted that conditions | 


indicated by the bore logs were not 


discussed ‘at’ the time, ‘he. ‘asserted 

that the’ bore logs | were” ‘diseusséd 
after. the meeting with Mr. West- 
fahlin JB&C’s s Royal City office on _ 
‘numerous occasions “and that -he 
(Beard) insisted that the bore Jogs . 
“were different from actual site con- — 
. ditions’ (Tr. 853-54), Mr. Westfahl . i 
| denied knowledge of any such. dis- _ 

- cussions and stated that he did not 
pay a great deal of attention to the 
bore logs (Tr. 2189-90). He ad- | 

; mitted having told the contractor 


in effect that because. trench excava- | 
tion was unclassified, conditions ¢ en- 
irrelevant at Tr. : 


‘as saying fore ‘this. one id: fice mould check a 


the next one where ‘hard: material was’ en- 
eountered. See. ‘also. Inspector’s ‘Report. for 
June 27, 1970, which states that Mr. Beard 
was’ concerned. about rock. in the material. ex- 


cavated from the trenches. ee as 


an. erroneous 


ee | B&C’s- anal. Gai was een 


mitted under date of Aug: 29; 1970 
(Appeal file, Exh. 9). ‘Because the 
Bureau has chosen to interpret. the 


letter as asserting a claim based on 
interpretation. of 


Paragraph .45° of the specifications 


rather: than - ‘differing: site. condi- 

: tions, we will quote: the fir st ~ : 
and the claim, which included exca- 
vation through: Aug. 26, 1970, was. 
prepared by Mr. 


7 graph of the letter 3 in full: 


ln ‘conjunction with eseivation SiG 


“date, - numerous. layers: of consolidated : 


strata’ have been encountered resulting 
in ‘most. difficult © excavation. and addi- 


tional effort ( see Incl. #1): It ig our be- | 


lief and contention that this increased 


| digging effort is ‘due to “Rock Excava- 
_ tion’”'as compared to “Common Excava-_ 


tion” defined in Par. .45,.Spec. #100C- 
1097 for ‘which. the: contractor should be 


reimbursed in. accordance. with Par. 4; 


7 General Provisions. . 


_ Paragraph Loft the Caen Pro- | 
-. visions is the.“Differing Site Con- 
ditions” clause. The enclosure.to.the — 


; letter .claimed.a. uniform ¢ feet, of 


“rock: -was encountered, on the 53. 


mainline - from. station 17 +20 to 


- 947+90 and on all or. parts of. lines 
| 533 through. 538P. inclusive. and also 
on all or portions of lines 53-2 


7 through 58-5. inclusive. A uniform 


9 fest of rock was claimed from sta- 
“tion. 7+00 to. 16+50 ‘on 58H and 
from station 8+00 to 10+00 on 
88K. Rock claimed to have been en- — 
as ae on the 53 system totaled 
 U,BT8 cys or slightly less than one- 
half of total: excavation on this sys- 
tem of approximately 15,978 cy. 


| J B&C also claimed to have encoun- 
tered: 7 feet ‘of. rock from station 


| 42400 to 50-+00 on 66.2 and. from 


= station 13425 to 50+00 on’ 66.3. 


| ‘DECISIONS OF. THE DEPARTMENT 


; Appellants’ 


OF THE INTERIOR “. (8a LD. - 


“Rock to a , depth of 8 feet. was 
claimed from station 11+50 to — 
-29+00 on’ 66A; from station 0+00 © - 
to 5+00 on. 66B and from station 
‘10+80 to 29+00 on 66C. From sta- 
tion 0+00-to 7+50. on 66C, JB&C 


claimed to have encountered 10 feet 
of rock. ae | a, | 
. The foregoing: lstten was + signed | 


“Ronald Whit- — 


lock, an. engineer and - trouble 


shooter for J B&C, who arrived’on 
the job on or. about Aug. 20, 1970. 

(Tr. 74, 95, 108, 122, 600-01). Rock 
quantities. were computed by Mr. a 
‘Whitlock from - available records, 
information supplied’ by JB&C 
_ supervisory personnel and by per-- 
sonal observation. (spot checks):on 


lines that. were: still open (Tr. 72, 


73, 81, 84, 99, 110, 189). “Although 
the linss had: been backfilled andthe => 
58 system essentially completed at =~ 


the ‘time.‘of his arrival. (Tr: 74, — 


601-02; Inspectors’ Reports), Mr. 
“Whitlock. observed: chunks of hard 
material on the surface of various _ 
lines, which in’ his judgment, con- 
firmed that rock had been encoun- 
tered in the excavation (Tr. 97). 
‘claim ‘for costs of = 
cleanup in excess of. contract. TOs es fe 


quirements is considered’ infra. 


A dollar amount was placed on the | 


foregoing’ rock claim i In a separate 
letter, dated Sept. 1, 1970: (Appeal 


file, Exh. 10), which asserted claims 
totaling . $200,894.21, 
‘$116,726.08. was 0 
tributable. to rock excavation.. ‘: 1 
letter referred to Paragraph 3, | 


of | “_ | 
‘assertedly a -at-— 
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Ps Sianwes and Par nie. 4, ‘Differ- 
ing Site Conditions, as the bases for: 


the claims. The letter sioned’ by 


Mr. Whitlock as well as the latter. 


letter signed by Duane Butler, a 
JB&C partner, were handcarried 
to the office of Mr. B. L. Menden- 
hall, then Chief of the Construction 
and Engineering Division and 
sationied: representative of the 
contracting officer, in Ephrata, 


Washington, on Sept. 1, 1970. Rep- 
| were. 
Mr. “Whitlock, Mr. Duane Butler 

~. and Mr. Roy.Charles, an accountant 
for JB&C. Although Mr. Menden- - 
~ hall,-who had retired at the time of. 
the hearing, testified that-the rock ; 
claim. was “based on an interpreta- 
tion of Paragraph 45. of the speci- 

| fieations (Tr. 2957), the accuracy of — 
this testimony is refuted by the 
opening sentence of.a memorandum, 
signed by Mr. Mendenhall, sum- 
_marizing the conference (Govt. 


resentatives for. J B&C 


_ Exh. 72). The memorandum states 
that they (JB&C) were encounter- 


ing significant amounts of.rock in 
the drain lines which. they felt was. 
a changed condition and.for which 
they should receive extra compen- 


sation. Notwithstanding this clear 
statement of the basis for the claim 


and the equally clear references to 


the Differing Site Conditions clause 


in the claim letters, Mr. Mendenhall’ 
testified that he did not direct any 


additional investigation of the rock 


claim concerned an interpretation 


of the specifications (Tr. 2960). He — 
> asserted that the Bureau knew hard 
material existed | in, the excavation 


248-048-773 


on its merits. 


$0. chan there was. no reason es as 


vestigate that condition. (Tr. 2960— ; 


61). His letter of Sept. 25, 1970 - 
| (Appeal file, Exh. 11) responding : 
to the rock claim does not. mention. 


a claim for differing site conditions, 
quotes Paragraph 45 of the speci- 
fications and asserts that the defini- 


tions of. common. .and_rock excava-. 
. tion contained therein are not appli- 


cable. to: drain pipe trenches. The 


letter states that the Bureau is mak- __ | 
_Ing no attempt to. deny the existence a 
of material which could be classified 
cas. rock, but. points out that drain 
trench excavation ; is unclassified for 


payment and that. the difficulty of | 
excavation should have been taken 


“into: account, in. computing J B&C’s | 
bid: prices: . | | 


JIB&C's. cee were 5 dieeneed eo 


a meeting. with. the. contracting Went 
Officer and other. Bureau. representa- - 
-tives in. Boise, - Idaho, on. Nov. 6, es 
1970. (Tr. 449-43, 718, 785-88, 1000- oaeet 


15, 1017-18, 2930; Govt. Exh. 82). 
J B&C’s representatives. were told 
essentially . that -if substantially 
more rock than indicated 3 in the con: | 


- tract was encountered, then the — 
claim would ‘be recognized (Tr. - 


2393-94). TB&C apieéd to resubmit 
the claim and the Bureau agreed to 
consider a claim properly presented - 
| ‘However, as. the 
events to be recounted hereinafter 
make clear, there. was no way that 


- JB&C could. meet: .the Bureau’s 
claim because he considered that the © 


standard: for. a properly eas 
claim. | 
_ IB&C subinitted, a ‘élasin cover ‘ing 


- excavation through. Nov. 80, 1970, 
Sa date of Dee. 16, 1970, O AERE 


| 508 DECISIONS OF THE 


Exh. ‘Dp: . Appeal file, Exh. 12). The. 


claim For rock excavation was in the 
amount of $130,233. 04. based on the 


excavation of an alleged quantity of 
17,252.38 cubic yards of rock ata cost | 
of $7.62 per cubic yard, reduced by- 
the amount received for excavation 


under the contract. ‘Total rock. ex- 


cavation claimed on the 53. system. | 
was reduced to 4,740.2 cubic yards. ied 
~ Rock excavation claimed on the 66 — 
system totaled 12,512.1 cubic yards — 
(Schedule ITT, IV, V and VI). The 
rock: computations in this. claim 
were also made by Mr. Whitlock 
chiefly from available records (Tr. a 
110). However, he conceded that his 
primary sources of information on _ 


work perfor med prior to his arrival 
were Bud Beard and _ Virgil 
Degeest, the latter a JB&C foreman 
(Tr. 98, 99). 


The contracting officer responded | 


to JB&C’s claim for differing site 
conditions and 


peal file, Exh. 14). Notwithstand- 


ing the fact that JB&C had sub- 
mitted a detailed list of stations 


where rock. was assertedly.. en- 
‘countered, | notwithstanding 
contracting officer’s clear obliga- 


tion under the Differing Site Con- 
ditions clause to conduct a prompt 


investigation and make a deter- 


mination, and notwithstanding the | 
further fact that, as will be. seen 
infra, the Bureau had inspection _ 
records allegedly showing. condi-. 


ad This is the total set forth on Schedules I 
and II of the Dee, 16 letter. However, using 
_ average rock depths claimed to have been 
encountered, it is not possible from the lines 
and stations given to verify amounts claimed. 
See Bureau recomputations, Tr. 1740-42. 


DEPARTMENT OF THE 


its . other claims ~ 
under date of. Mar. 26, 1971 (Ap-__ 


the | 


INTERIOR, — - [84 LD, 
tions encounter ay at each station, 

JB&C was informed in substance — 
that until it furnished, in detail, 

substantiation of the allegation | 
that conditions encountered differed 
from those indicated in the con- | 
tract, but the contracting officer had. 


“ho proper basis for a decision other — 


than a denial of the claim. | 
Under date of May 3, 1973,2° ap- 
pellant’s counsel addressed a letter 


to the Bureau (Appeal file, Exh. 


15) enclosing a colored trench pro- 


- file assertedly showing rock en- 
countered, a bore Jog summary 


allegedly indicating no rock and a | 


photo depicting rock assertedly 


taken at the location of the bore log 


and inquired whether that was the. 
_ type of evidence the Bureau wished 
submitted. The contracting officer 
responded on May 14, 1973, point- 
ing out various asserted deficiencies 


in the evidence furnished including, 
inter alia, that it was not possible 
to determine the type of material 
shown in the photo, admitting that 


rock was encountered in the trench- 
es, but pointing out that excavation 


was unclassified for payment and 


that the bore logs showed difficult 
| excavation which should have been 
taken into. account in bid prices. 
With respect to appellant’s burden . 
of proof, the letter stated that,“Es- 
sentially you must prove that the 
data furnished in the contract was 


erroneous or failing that you have. 


2 Appeliant was in financially | straitened = 
circumstances and in effect signed itself over. 
to. the bonding company, Gulf. Insurance Com- 


pany, in Mar..of 1971 (Tr. 926)..JB&C’s books - 
and records were in the custody of the bonding — 


company and out of JB&C’s control for Approx- 
imately 2 years (Tr. 23). This probably ac- 
counts for the hiatus in pursuing the claims. 
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the 1 more “difficult. ae of proving 


that. the conditions encountered 
were unknown, unusual and differed 
materially from those ordinarily 
encountered in drain construction 
on the Columbia Basin Project.” 


The standard stated in the letter : 


necessary for the. establishment ofa 
category one differing site condi- 
tion claim was, of course, erroneous 
as a matter of law. See 

On June 20, 197 3, spelled 


counsel wr ote the contracting officer 


| enclosing a photog raph and colored 


log profile and. again inquired 


whether this evidence was of the 
type needed (Appeal file, Exh. War | 
‘The contracting  officer’s 
dated July 6, 1973 (Exh. 18), stated 
that the profile and photo were not 
acceptable evidence to substantiate 
a claim for changed conditions. The 
letter stated there is no provision 
in the specifications for photo- 
graphic classification of excavation 
as the soundness, hardness and tex- 


ture of the material cannot be de-- 


~ termined — by photographs. Para- 
graph 45 of the specifications: was 


quoted: for the definitions of rock, 
but the letter then pointed out that 


the terms “rock” and “roel excava- 


tion” were not used in the specifica- | 


tions applicable to drain pipe ex- 





21.See. PHL Contractor 8, note 6, supra, “at 
' 48,600-—01 : 


coe OR the issue is whether there were gueh - 


“indications which induced reasonable. reliance 


by the successful bidder that subsurface con- — 
logs 1 in the specifications were incorrect. , 


ditions would be more ceyorenle, than those 
- encountered,” - 


This is more than a mere gatmanizent differ- 
ence, because proving the bore logs and other — 


data in the contract erroneous is clearly a 
more onerous task. 


was erroneous and then: 


reply, | 


cavation serial that. accordingly, the - 
definitions of rock were not appli- 
cable thereto. Appellant was again 
informed that it must prove that 
data furnished in the specification 
“Tt would 
appear that your client could estab- 


lish this only by drilling new ex- 
. ploratory holes and/or test pitting 
in undisturbed material in the im-— 


mediate vicinity of the original 


a drill holes and showing that the 
data thus obtained’ difered mate- 


rially from the data which was in- 
cluded in the specifications.” 
Appellant’s counsel again wrote 


ae contracting officer on July 18, 


1973 (Appeal file, Exh. 19), re-_ 

questing a meeting and pointing out 
that even if new holes were drilled, 
it would be necessary to take wit- 
ness. accounts, photographs, sae to 
record the data from the “new 
holes.” ‘The contracting officer re-_ 


| plied under date of July 30, 1973 - 


(Appeal file, Exh. 20), stating that 


the Bureau was interested in resolu- 
tion of J B&C’ S. claim, but that-de- 


spite numerous oral and written re- 


quests over a period of years for 
backup material, JB&C had not fur- 
mished any acceptable evidence to 


support its claim. The letter then 
went on to demonstrate i In unequiv- 


ocal terms that there was no eyi- 
dence that. would. be considered 


acceptable. 


We have. ipenteay explained to your 


client that it. must be proven that the 





2'T hig” eoree tone is” clearly the result. of 


earrying the Bureau's erroneous standard of . 


proof for the existence of a. category one dif- 


fering site condition to its logics) conelusion. 


har dness, 
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Witness statements. that rock was en-— 
‘countered or photographs purporting to- 
sshow rock are unacceptable as a. means | 


‘of establishing the existence. of rock as 
neither method establishes the soundness, 
or texture of the material. 
Classification of rock is subject to the 
definitions 
specifications.” 


As. we see it, the only way our logs: and 
test. pits can be proven inaccurate. would. . 


‘be. by drilling new. holes and excavating 


new test pits in undisturbed material in. 
the immediate vicinity. of the original . 


exploration holes and pits. A direct com- 


_ parison of the materials excavated youd | 


then support. OF refute the claim. 


Having informed J B&C that ne 
only way it could prove its claim 
for differing site conditions was by 
drilling new holes and: excavating 


-new.test pits, ‘the Bureau backed 


away from this approach when 
JB&C offered to put up $50,000 to 
have an open trench excavated, the 
validity of the claim to turn upon 


expert analysis of the results in. 


comparison to the bore logs (Tr. 
- 950, 974-76, 981, 984; JB&C letter, 
' ‘dnted Nov. 28, 1973, App’s. Exh. 
- X&). Not. only did the Bureau reject 


JB&C’s offer, but the successor con- — 
-tracting officer informed Mr. Duane ~ 


‘Butler that J B&C had no right to 
“even. make such a proposal - (Tr. 
982). ‘The foregoing recitation: es- 


7 stablishes to our satisfaction. that the 


Bureau ‘was ‘attempting to enforce 
an impossible burden of proof 1 in an 
effort to force JB&C to abandon the 
can and. lends support to - B&O’s 





| 7m: The: latter statement ceucoeae a several 
from the position | stated in the contracting 


- _ sOfficer’s letter of July 6 that the definitions of. 


Nae mock in Paragraph 45 were. Anapelicahle to 
“ttrench excavation,” . 


DEPARTMENT OF THE INTERIOR 


‘in a aint kau of the. 


| formation | 


. % JBRC’s, 


[84 I.D. 


- charge that the Bureau was not act- 
ing in-good faith.24 oe oe 
At a meeting in Boise on Aug. 6, 


1973, TB&C presented a mass of 
material , including cost data, in. sup- 7 
port of its claims (Appeal file, Exh. 
(21-25, ‘inclusive). ‘Included in this 
aaeoal was a document entitled — 
“Water and Rock Quantity compu- 


tations” Exh. 238; 


(Appeal file, 


App. Exh. A).?5 ‘Exhibit A includes 


excavation for the entire job, was 


substantially — prepared | by Mr. — 
Whitlock during the period Aug. 
20, 1970, to Feb. 3, 1971, when he 
left the job, and represents, accord- ° 
ing to Mr. Whitlock, a refinement 
‘based on a review of available Tec- 


ords and discussions with JB&C su- 


“pervisory personnel, chiefly Bud 
Beard and Virgil Degeest (Tr. 111, 
117-18). Mr. Whitlock professed 


amazement at how closely the in- 
imparted _ orally by 


letter to the: contracting officer, 
dated Nov. 28, 1973 (App. Exh. x), written 


- following a meeting with Bureau personnel” in 


Boise on. November 20, states that one rea- 
son given by Bureau representatives for not 


settling the claim’ was: that it nvould cause 


problems with other contractors in the area 
who were watching the outcome of JB&C’s 


claim. ‘The letter quotes. Bureau representa- — 


tives as stating that they were prepared to 


spend. more money defending the case than 


they would ever pay JB&C. company on its 


. claim. 


In this, connection, it is significant that Mr. 
Mendenhall informed the surety, Gulf Insur- 
ance Company, in late March’ or early April 
1971, that JB&C would not be paid any monéy 
for differing site conditions (Tr. 1051) and 


that the contracting officer’s findings were sub- 
stantially prepared by.Mr.. 


Weisell in Ephrata. 
% Appellant withdrew its claim for differing 


“site conditions. insofar as. it was: based: on 
water conditions (Tr. 2789). . 
28 The refinement resulted in an increase. jn 
_ the total ‘quantity of rock claimed: to have been __ 
s encounter ed on. the. 53 system, to 5, TOL. 8 cubic 
_ yards. oy oe aes. 
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Mai ‘Bent ane Dies corre- 

. . lated with what he later observed 


and was able to verify (Tr. 96). 
- Mr. Whitlock had no part in the ~ 


computations of rock quantities on 


7 . the 50 and 58-6. systems a ee 


| 199) .:. 


| lock included daily progress reports 


- as well as so-called transit type note 
_ or field books.*’ The field books were | 


maintained by J B&C supervisory 


personnel. (Bud Beard, who left the 
job about Thanksgiving, 1970, ‘Vir- 
gil Degeest and Bob Burke). Mr. 
Whitlock acknowledged. that the — 


field books did not show rock depths 


at each specific station, that the 


books were not always in. agree- 


ment and that he computed we 


depths of rock, based on what was 
reported and what he.observed (Tr. 
155, 757-59). 
~ and. analysis were based in part on 
his knowledge and observations of 


the capabilities of the machinery as. 
compared with excavation progress © 
made (Tr..145). Confronted. with © 
| discrepancies between the amount 
of rock on. particular. lines and. sta- 
tions, he acknowledged. that neither 
‘Exhibits A or D were correct in 
their entirety and that he didnot | 
have a full answer for the discrep- 
ancies. . Be: pean ‘however; that 3 


Tr. 16, 18, 43, 48, 96, 477-81, JBRC prog- | 


ress reports, three of which’are In the record 
(Appeal file, Exh. 21; Govt. Exhs. 87-150), 


- Were kept on a daily basis, reflected the 
‘amount of trench excavation and. other: work 


accomplished and to that extent would tend to 
show whether trench. excavation. was. difficult 


or easy. Records: of rock: encountered were . 


maintained in oe (or field books Ee, ao 
aa 81). 


‘Records ee ferred ie by Mr. Whit- | 


complete, were... not - 


His. recomputations | 


BLL 


both ssibite: were. more » iebeiecte 
than incorrect (Tr. 146). 


Mr. Beard testified as. = ee | 
various © records. 
JB&C Company (Tr. 507-10). He 


stated that: some of the daily prog- ~ 
ress reports: contained not so much | 


rock quantities, but rather the sta- 


_ tions. where problems with rock 
“were encountered. He explained : 
that the log or. field engineering _ 
books © (note 97, -supra) were not 
_basedon surveys or cr awling into: 
the. trench and measuring: the rock - 


with a ruler, but: were fair estimates 
of the average depth of rock (Tx; 


479, 509, 519). He insisted, however, < 


that: fis records were accurate and 
maintained 
solely. to support : a. claim, and would 


have been. maintained. i in any. event. 


(Tr. 516, 517). He attributed dis- _ 


crepancies and inconsistencies in the = 
stations and. lines: where. varying 
: quantities of rock. were claimed to’ 

the judgment of the individual oo 
“making the record (Tr. 518). | 


Mr. “Whitlock testified that = 


turned. all of his. notes. ‘and work- 
sheets over to J B&C upon! the-termi-. — 


nation of his employment. (Tr. 760). 


He stated that the last. time he saw 
most of the field books was:when he 


left the Othello, Washington area 
Clie 64). However; he: admitted 


that he saw some of the field books 
after the conglomeration’ of mate- 
rial was released from storage by oo 
the surety, Gulf. Insurance Com- -_ 


pany. Respondent seizes upon this — 


testimony as. indicative that these. 7 
records were, and are. ‘available to - 
/ J B&C and. aes that | no ade- | 


maintained by — : 
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“quate Senlenseion has been pres- 


ented for the failure to produce 


these records (Tr. 494-97; Brief at 
56-59). However, we accept Mr. 


Duane Butler’ s unrebutted — testi- 


mony that except for miscellaneous 


pictures and records maintained or 


retained by various individuals, all 


of JB&C’s records were placed in 


custody of the surety, that the field © 


books were among items missing 
when the records were returned to 


_ JB&C, that he has been unable to 


find the daily logs or field books and 


that in discovery proceedings coun- 


sel for respondent has had access to 
all available JB&C records (Tr. 52, 
1055, 1068~69, 1072, 1075, 1078). 
The above finding does not, of 
course, resolve the question of the 
weight to be accorded the various 
exhibits representing claimed quan- 
tities of rock encountered. We con- 
clude that no useful purpose would 
_be served in reciting the discrepan- 
cies in the various rock claims and 
accept Exhibit A. as representing 
JB&C’s final refinement of rock 
ae ey encountered. 


| Bur ean Evidence of Rock or Hard 
- Excavation = 


“While Mr. Beard ae: an 


awareness that. the Bureau. was | 


keeping records of conditions en- 
countered, he testified that the Bu- 
Treau po faced to classify material ex- 
. posed (Tr. 512-13). ‘Nevertheless, 
_ when the findings were issued, the 


Bureau for the first. time. revealed 


the. existence of. records of soil clas- 


sifications purportedly made by the - 


inspectors at each 100-foot station. 
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‘These nssnearions are contained 


in the Inspector’s Reports (Govt. 


Yixh, 9) and have also been com- 
piled into a separate volume (Govt. 


- Exh. 10). Although Mr, Pedersen 
and Mr. Weisell testified that such — 


classifications were routine even on 
unclassified jobs (Tr. 1726, 2661-63, © 
2703), Mr. Weisell admitted that 
the classifications were made and 


the records maintained because of 
indications received shortly after — 


the work began (note 18, supra) 


that a claim might arise because © 


rock was being encountered (Tr. 
1726). This testimony was con- 
firmed by Mr. Mendenhall (Tr. 
2059). | 

Using these records, the Bureau 
(Mr. Weisell) has determined that 
a total of 8,323 cubic yards of MHC 
(moderately hard caliche) and 
2,865.4 cubic yards of hard caliche 
or rock was encountered in the ex- 
cavation (Summary attached to 
“As-built” Drawings, Govt. Exh. 
12). The foregoing figures are to be 
compared with 6,105.9 cubic yards 


- of MHC and 6,087.1 cubic yards of 
_hard caliche or rock which the Bu- 


reau allegedly anticipated would be 


encountered from. examination of 


the bore logs. There is no evidence 
that quantities of moderately hard 
caliche and rock allegedly antici- 
pated by the Bureau were computed 
prior to contract performance. The — 


overly. facile conclusion we are — 
asked to draw is that conditions en- 
countered were more favorable than 


those anticipated. We. reject. this 


contention since it.is obvious that 
| the ene used by the 3 paEee: 
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Gis ae ihe classifications i is not. 


self explanatory and it is equally 
obvious that Mr. Weisell has re- 
solved doubts as to the meaning of 


the terms used in a manner to sup-- 


port respondent’s position. - 
For example, the soil classifica- 


‘tions use terms such as‘ “solid caliche | 


erayel,” “soft caliche,” “cemented 
caliche gravel,” “fractured caliche,” 


‘“caliche chunks,” “broken caliche,” 
“hard caliche gravel,” “caliche” and _ 
“caliche sand” in reporting condi- 
tions encountered. Only if the clas-. 


sification reported hard caliche, 
MHOC or rock would Mr. Weisell 


give any credit for hard or moder- 


ately hard excavation having been 


encountered. Appellant refers to . 
ie dence of conditions encountered, 


construing them most 


these terms as “57 varieties” and 


asserts that had the contracting of- 
ficer not breached his duty to con- 


duet an investigation as required by 
‘the Differing Site Conditions 
| clause, 
. would, as a minimum, have made an 


effort to determine what the i inspec- 
tors meant by the terms used 


(Opening Brief at 18, 14). 
Respondent did not call ag wit- 


_ respondent, attack (Brief at 63) as 


unsupported the statement of ap- 


pellant’s counsel (Opening Brief at 


i) that he repeatedly called for the 


Inspectors to be produced, counsel 
overlooks appellant’s objections to 
conclusionary testimony — of Mr. 


Weisell concerning use of a drifting | 


someone with authority © 


pick in. eee the. ail dsttoe 
tions and the statement that if these ~ 


witnesses (inspectors). are available 
they should be put on the stand (Tr. 
1759-53). See also Tr. 8187 wherein 
counsel — specifically — ‘inquired 
whether respondent intended to call 
Inspector Scanlon as.a witness. 
Because the inspectors. were not 


called as witnesses, there i is no per- 
suasive evidence 1 in the record as to 2° 


the extent a drifting pick was uti-- 
lized in making the classification. 
However, in the view we take of the 


; matter, it is unnecessary to resolve 
this question. For the reasons here- 
-inafter appearing, we accept 1 the soil 


classifications and profiles 2° as evi- 


strongly | 
against respondent and resolving all — 


| doubts i in | favor of appellant. 


3 53 ‘Sistem i pee 
Conditions Reasonably Anticipated 


"Jack: Butler: testified that JB&C 


anticipated practically no hard 


boring [digging] on the 58 system 


| Tr. 218). He as rted: 
nesses the inspectors and has not. - ue ase 


alleged that they were unavailable 
or otherwise attempted to explain 
__ their absence. Although counsel for~ 


28 ‘As indicated in gcenale L, the Inspectors’ i 
Reports contain several statements from which 
it could be inferred that a ‘drifting pick: was 


used in. making the classifications at partic- 
ular stations. See also Govt. Exh. 29, photo . 
_ showing a Bureau. inspector in. the: trench, 


hiolding the. handle of a pick in his right hand. 
2 ‘Beginning with Aug. 31, 1970, the In- 


~ gpectors’ Reports contained, in addition to the 
soil classifications, a ‘sketch, referred to.as a 


profile, of the. trench describing: conditions 
encountered at the various depths. at the in- 


- dicated stations, generally every 100 feet. It - 


is clear that the inspectors were. directed: to. 


Make the profiles: beeause of JB&C’s formal 


claim for differing site conditions ir 1839, 


si 2074-75). 
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od ust the one iverereine to the c one pore 
log on 53L. indicating hard boring] ‘but 


- again if. you. total your borings you are | 


going to find that you won't even have 
_.one one- -hundreth. of a foot. of hard bor- 
ing in this particular area. : — ¢ 


‘se (Tr. 218); We do not, of Caen 


‘agree: that difficult excavation an- 


| ticipated on. 53L can be reduced to. 


the percentage indicated by Mr. 


Butler by averaging it over the en- 
tire 53 system. . “We, nevertheless, ; 


find that the only difficult. excava- 


tion, reasonably. anticipated. on the 
«BB system would be on’ line 538L. 


: Other than’ the 53L, line, all in- 
- stances: of ‘moderate boring shown 


“in the bore. logs were in material 


- described as weakly cemented sandy 


loam, noncemented. loamy — sand, 


strongly. cemented., loam, -nonce- 


Le mented silty clay, strongly cement- 
~ ced. loamy sand, fine sandy loam, 
weakly and strongly. cemented. fine” 


sandy loam or loamy fine sand with 
— no cementation. ‘These bore logs ®: are 
. summarized in Appendix LS 

Mr. Pilz, appellant’s, — wit- 


Ness, testified that sandy loam or | | 
loamy sand denoted. unconsolidated. 
excavation and would. not normally — Pye ae 
be expected to be difficult excava- oh 
| tion: (Tr.:664). He asserted that he 

“would not expect ‘difficult excava- - 
‘tion in sands ho ‘matter how the - 
F sands were described (Tr. 668, 730). 
= The- result would, of” course, be | 
7 otherwise. if the material: was de- 


: scribed. aS sandstone and we note 


~ that although some of the: soil: clas- 


r sification applicable to the 66: sys- 
tem describe. ‘material encountered 


as ‘sandstone, none of the bore logs 
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MacGregor, | 
witness, who anticipated an average — 
depth of 3 feet of caliche onthe 538 

line for a total of 471 cubic yards 

‘and no caliche on the balance of the 
58 system (App. Exh, 2Z). Re- 
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- or test pits on the entire job use that 


term. 

Mr. Butler’s analysis of fhe: 53 
system was confirmed in part by Mr. 
respondent’s expert 


garding all instances of moderately 


hard boring as meaning moderately — 


hard. Gale Res a peo | appellant 7 


- aptly characterizes as “pure ration- 
alization,” 
have-anticipated 366.8 cubic yards 
of moderately hard caliche of which | 
139.8 cubic yards were on-53L, and 
- 288 cubic yards of hard caliche, all 
on 531, on the 53 system. (Summary 
, attached to “As built,” Govt. Exh. 
12). This position. is clearly un- 
_ tenable and we conclude that wheth- 
sr viewed. as a matter of fact or of 
_law,®° no reasonable. bidder would 

anticipate difficult excavation. on 
the 53 system except for a mini- 

mum of 471 cubic. a on the 538k 


‘respondent claims to 


line. 


Conditions Encountered 


a J B&G claims to. ‘have en- 
countered a total of 838.80 cubic 
yards. of rock on the 53 mainline, © 


“Including an average of 2.5 feet. 

from station 0+00 to 12+75 (App. 
Exh. A). Mr. Beard testified thatal- 
- though hard material had been en- 
“countered at “an. earlier point,. it 
9 See John M. Ketioh, Inc.y IBCA~830-3-70 


(June 22, 1971), 78 LD. 208, 76-2 BCA par. 
(12,063, affirmed. (Trial Judge Opinion, Jan. 23, 


1974), 19 CCF par. 82,785, adopted generally . 


_ by the Court, 206 Ct. C1, S41 oy 
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Was: siiot to : a a denth that aed sig: 


nificant problems until approxi- 
mately station 17 +08 on the main-. 


line (Tr: 814-15; App. Exh. F). 


This testimony is ‘supported by the 
bureau classifications up to station 
substantial 7 
amouits of topsoil, ranging from . 
2.5 to 9.0 feet, with the balance of — 


14+00, which show 


excavation iidieited: to be satu- 


rated sand and clay, fine sandy silt 
~ with light: clay or. firm clay mixed 


with fine sandy loam.*! 


_ However, the bureau classifica- | 
tions reflect substantia] amounts of - 
hard caliche beginning -at approxi- 
mately station 14+00. In fact, in 
the area from station 14+00 .to 

20+50 respondent. has calculated 
depths of caliche ranging from 4.8 
‘to 5.8 feet and credited appellant 


~ with 285.9 cubic yards of moder- 


ately hard caliche. We accept this. 


~ computation and therefore con- 
clude that Mr. Beard was. mistaken 


as. to the station. at which difficult. 
or. hard excavation was encoun- 


tered, 


in depth (App. Exh. 33). Mr. 


Beard testified that as they. pro-_ 
ceeded northward on the 53 main-" 
line the topsoil became thinner and — 
| hard material he described as rock | 








Tt is of interest that soil elaactications. on 
53 station 13-+-00 do not. mention. ecaliche in 


- any form. Nevertheless, an Inspector's ‘Report, 
dated Apr. 8, 1971, states that ‘the contractor’ 


is picking ealiche [chunks] along: a. row .of 


trees on 53 which were located at station. 


10+:80 (See Inspector’s. Report, dated J une 19, 


1970). In this connection, JIB&C asserts that 
- material which was not classified as’ rock in. 
the trenches, nevertheless, was referred to a8. 


rock for cleanup purposes. See Inspectors’ Re- 


- ports, dated ae 21, 1970, oe 53H. 


BIB: 


Beoaine deeper ee more. difficult to - 


excavate CEr 295-97, 330, 888). He 


estimated that, there was, 6.5 feet, of 


hard rock.at. the final. manhole on. 

~ the 53 mainline which is at station _ 
27+19.5.% The bureau. classifica- 
tions from station 92-00. to ete 


from ue 5 to 3: 6 feet with the ’ Lena - 


der of: excavation at station. 29+00 | 
described as caliche’ gravel. From | 
station 93+00 to EOC, ‘the balance — 
of excavation. j is described ¢ as “solid 


: ent’s. ‘Glagsiftedtion. has. not credited oo - 
_IB&C with he “moderate or hard : 


Pe 


be rio gainsdying that depths ‘from : 


5.4 to 7.5, feet represent, substantial _ 
amounts ‘of ~caliche gravel in a 


trench’ ‘averaging 9.0: feet. in depth. Be ; 
The: inspectors not: having ‘been 


called as witnesses, there is little’ 
_ probative evidence in the record as. 
to their conception of the terms 
“caliche gravel” and. “solid caliche » 
gravel: * Tt is. clear, however, that: 


“The 53 mainline aventijs &1 9.0 feet it “solid caliche gravel” was. megarded:. 


Mr, Beard ¢ ‘déscitbea: the: seaulta ofa test P= 
conducted. with a pick ‘at or near the manhole ~~ 
-where laterals 53N and 58P tie into. the main-' — 
line..(Tr,. 347-48). He: said that the: ‘material — 
was extremely: hard, that’ the ‘pick bounced | 
and. that: some fragments chipped. He con. 
sidered this'as only: natural.from the’ shatter- 
ing. effect of the machine excavation on the — 
trench. He stated that if the topsoil | were 
= stripped’ from an.:unexcavated: ‘parcel, there 
was no way 4 drift pick. could penetrate: the 


material (Tr.. 340—41).. ‘Mr. Whitlock empha- - 
sized the same point, i.e., that ‘use of ‘a drift 
pick in the open trenches: after. the material’ 
had been fractured was not a proper test‘ (Tr. 
115-116), Although ‘Mr. Beard: regarded the 
material as rock, Bureau inspectors: (Messrs. 


‘Westfahl: and Pedersen). refused’ to: classify 


the ‘material’ because the: excavation. was mae 


_ classified for nee 


B16 


as hard excavation.® 8 In any event, 


what the inspector. who made these | 
as “solid 


classifications described < 
caliche gravel” material fas been 


referred - to by respondent’s own | 
witness as solid hard caliche.** 
Under these circumstances we find 
that J B&C | encountered. tock- like 
material and hard excavation. from. | 
approximately station 21450. to 


EOC.** The details of our calcula- 
tions are in Appendix I. 


bureau classifications and:.is ac- 
cepted as accurate.’ 6 Mr, Beard fur- 
ther testified that: laterals 53G 
‘through: 53P’ were too hard to dig: 
with backhoes. He. described ma~ 
terial shown i ma photo taken at an 


, unspecified location on. lateral 535. 
(App. Exh. N ). as typical of lat-. 





| 3 An Inspector's Report, dated July 9, 1970, 
States that the .trencher pulled off the 531. 
tine because they got into hard excavation. 


{solid caliche’ gravel) at station 94.25. 


_ , The reverse of a photo (Govt; Exh, 29} ~ 
taken at station. 12-00 on 53G states it shows — 
_ “depth ’ of caliche and width of trench.” Mr..- 
Keltch testified that the’ photo depicted “hard 
This. testimony - 
Was based in. part on teeth marks. shown in- 
Keltch : ‘asserted were - 
(Tr. 
- 1991), In other testimony he answered affirm: 
atively questions whether the caliche was oF: 
. the. Exh. 85 type and whether the photo - 


digging ealiche”’ (Tr. 1953).. 


_ the, photo, which Mr. 
indicative of. extremely hard. - -ealicHe «. 


showed & solid wall.of celiche . {Tr. 1957). . 


35 Because itis: illogital to expect that bere 
Were. abrupt: changes. to conditions. deseribed - 
at- each station,.we have. generally: assumed - 
that the. conditions so described: extended to 
approximately eared: one on wae side me 


the station. 


84 The only “rock cited. by JBEC on thea: 


_ lines is an-average of 1.75 sit ‘from station . 
‘ ever, the: classifications are e subject. 


— §+60 to 9+ 80 on 53B 
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erals 53J, BBL, 53N and the balance 
of the mainline. While conceding 
that some of the material depicted 
in the photo might appear to be: 


gravel, he attributed this to the 
shattering effect of the machine ex- 
eavation and asserted that the ma- 


terial was a solid. mass of extreme 


- hardness (Tr. 338-39). 


‘We find Mr. Beard’s testimony _ 
to be not entirely accurate in that 


_. all of lateral 583M and portions of 
Mr. Beard testified that no par- a 
ticular problems . were ‘encountered 
on laterals 538A. through 538F (Tr. 
817), This.testimony is consistent. 
with the Inspectors’ ‘Reports and 


laterals 58G, 58H, 58J and 58K ap- — 
pear to have been excavated with 
backhoes (Inspectors’. Reports). 


_ Nevertheless, in other respects his 
testimony. is corroborated: by the 


Inspectors’ Reports and other evi-. 


_ dence m the record. We have previ- 
ously referred to the evidence con-_ 


firming the existence of rock and 
very hard caliche on 53G (note 34, 
supra). In addition, an. Inspector’s 


Report, dated July 2, 1970, refer- 


ring to excavation of 58H from sta- 
tion 0+90 to 10+60, states’ that 
there was a very hard layer of ca- 
liche just under 1.3 foot of topsoil, 


_ which the backhoe could not exca-. 


vate. At station 15+25, caliche ap- 
peared 3 in the trench and was within 
1.5 foot of ground surface at the a 
end of the line (Inspector’s Report, 
dated July 9, 1970). The bureau 


classifications merely refer-to this 


material as “caliche gravel.” . 
The bureau classification would 


credit JB&C with excavating 43.9. 


cubic yards of rock and 441 cubic 
yards. of moderately hard caliche 
on. laterals 53G: through 53P. How- 
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bs inieupvetabion and there is noi 
evidence that the inspectors who 


made the classification hada com- 


mon understanding with office per- : 
sonnel making the computations as. 
to the meaning of terms used.** 


Another reason for i impugning the 
validity of the classifications is the 


testimony of Mr. Westfahl,. chief | 


inspector for the Bureau, that in 
making the — “classification 


formation. *.* * (Tr. 2,195). Ac- 


“We 


used as a eres the bore log in-' 


this line.* We, of course, oe this 
figure as another instance where the 
fact that JB&C encountered mate- 


‘rial not reasonably anticipated from 


the contract indications is  estab- 
lished by a aponeeass own rec-— 
ords.*° , ace 

‘Including lines 53-4 and 5B 5, 42 
we eoneluide that appellant encoun- 
tered 5,308.31 cubic yards of rock-. 
like material beyond that.indicated 
in the contract on the.53 system. 


| See eas I for details. oe 


cordingly, we have interpreted the _ 


classification most strongly against 
irrespective. of 


respondent and, . 
whether the material would classi- 
fy as rock under the definition i in 
the specifications, have determined 
that J B&C encountered substantial 


quantities of rock-like material (a 
total.of 4,855.51 cubic yards) over 


and above that allowed by respond- 
ent. This total takes into account 
471 cubic yards. which Mr. Mac- 
Gregor anticipated on 58L and 


which 1 we have concluded 3 1S reason- 


able. . 


J B&C with 190.9 cubic yards of 
moderately hard caliche while ad- 


mitting that it anpayaied none of | 


a7 For ‘éxaniple, because the. word “and” ap- 
pears in some classifications between “caliche” 


and “sand,” we have concluded that a comma | 


or the: word. “and” was omitted between the 
words ‘“‘ecaliche”’ and “sand” in other classifica- 


‘tions from station 2400 to and including | 


~ 9--00 on 538G. 


38, Respondent's. calculations were mide: by 


My. Weisel! or under his direction (Tr. 1724). 
According -to Mr.- Weisell moderately hard 
caliche meant:.removal [with a pick] of a 


chunk. of: caliche: up.to.the size of a person’s: 
af 719).-There. is no evidence of. the . 


fist. (Tr: 
inspectors’ understanding: of this term..: 


On 53-4, respondent has credited 


66 System 


aie) B&C is. that sabataneall 
amounts of rock. were encountered 


on the 66-2 line. ‘However, Mr. 
‘Beard testified that conditions on 
this. line were ideal and that 1 norock | 


was encountered (Tr. 355, 52-57, 


| 540). ‘The soil classifications cover 
the area only through. station 36+ 


00 (EOC is at 50+00), and report - 
deposits of topsoil ranging from 2.0 


feet to 7.0 feet, while the remainder 


of material (average trench depth | 
is 8.0. feet) is described as clay and 


silty sand, Sek or Bye sand. We 





ad Summary attached to Govt. Ss: Exh. 12; an 
Line. 53-4 averages 8. 0. feet in depth: and ma- 


terial. encountered. is described: as a uniform 
2.0 feet. of topsoil, awhile the remainder of 
excavation ‘is ‘stated to be silty sand and 2.0 


feet of caliche. or. 2.0 feet .of silty sand and. 


the balance caliche. Mr. MacGregor did not 


anticipate any ealiche on: this line. 


- 400n 58-4 JB&C claims an average. of. 1. 8 
feet of aaa from_ Ballon 2+00.to EOC, at 
6+60. of 
"| it While a BE&C stipninted at the eae that 


no rock. was claimed on 53-4 and 53-5, it is 


clear that we may relieve a ‘eontractor, of a 


stipulation. that. is contrary to the evidence. 


Armstrong & Armstrong,. Ine.,: IBCA-1061— 
3-75: and IBCA-1072-7-75, (Apr. Es 1976), 83 


: 1. D. 148, 76-1 BCA par. 11, 826 and « cases cited. 


. excavation | (Tr. 
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~ find that conditions on this Tine did 
. not. differ materially from those in- 
_ dicated in-the contract: Bore log 

data and details: of J ne claim. | 
rein Appendix I. | 
~~ J B&C claims: seeee agar ciopihe 
o£ rock, ‘were encountered on 66-3. 

_ trom station 1+25 to EOC at 51+. 
60. Although Mr. Beard’s testimony” 
concerning conditions on 66-2 also 
Re- . 
: 3 Mr- 
state that caliche, which slowed the 


applied to 66-3, Inspectors’ ] 
ports, dated Aug. 18and 19, 1970, 


trencher down considerably, was en- 


countered at station 48+00 and 
that hard caliche, which made prog- | 


ress slow, was ‘encountered from sta- 
tion 47+50 to 51+60. Chunks of 
caliche up to 8 inches and 14 inches 


in diameter were reported on orig- 


inal ground outside of the right-of- 
way. “Front station 42++00'to EOC, 
the soil classifications report depths 
ie ‘topsoil ranging from 0 -feet to 

5 feet, while the balance of the 
| sisevatton is described as caliche 
gravel *? and sandy loam. These 
conditions are indicated in an area 
where the applicable bore log in- 
dicates: caliche gravel only in the 
top 2.7 feet. Mr. MacGregor did not 
anticipate any caliche would be-en- 
countered’ on 66-3. We, therefore, 
conclude that subsurface conditions 
in the area, from station 42+00 to 
51+60 on 66=3 differed materially 
from those indicated i in 1 the contract. 


41 We Aonaeas “that Gxonvation: of. caliche 


i gravel would not result in chunks» of caliche — 


of the size reported off of: the ‘right-of-way 


(8 inches and, 14 inches in diameter), ‘and — 
- agree with Mr.. Weisell that. caliche ‘gravel - 
would not “he expected to represent dificult: 
2099). Accordingly, we find — 
: that what: was pias a as: ealiehe rel Was ; 
Fee in fact caliche, : oe ey 
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ie “Beard testified that hard 


material was encountered on the 66. 
mainline where it makes the second: 
turn to the north, which is at station 
— -16+54 (Tr. 355-57). The plans for 
the mainline call: for 15 inch pipe 


through appr oximately station 85+. _ 
75. Because this size of pipe was too 
large for the laying shield attached — 


to. the. trencher, JB&C planned. to 
excavate that area with a backhoe. 


‘Beard .stated, however, that 
they arrived at a point where the — 


backhoe could no longer dig. the 
material. (Tr. 357-58). Inspectors’ 


reports confirm that commencing at 
station 18+00 excavation -was .ac- 
complished with the trencher. , 

From 16+50 through EOC at 
65+05, the 66 mainline averages 9.0 
feet in. depth. In the area from sta- 
tion 18+00 to 25+.00, the soil classi-- 
fications reflect. amounts of topsoil 
ranging from 1. 9 feet to 4.0 feet 
while ‘the remainder of material is 
described as substantially all caliche 
in one form or another, except, for 
station 19+ 00 where 3.5 feet of sand 


is reported. Rock to a depth of 1.2 


feet is indicated from station 20+95 
to 31+35 and rock to a depth of 1.0 
feet is reported at station 22+90, 

increasing to 2.6 feet at station 23 4: 
00 and decreasing to 1.0 feet at sta- 
tion. 25+00. Caliche in varying 


amounts is described as “moderately 
_hard,”: “loose” and “oose caliche a 


al 


chunks,” 


; 4s These as swell as” the majority ne classifi- 
cations on the 66° system were made by in- 
spectors IL. ‘Teske and ©. -Baker, Another. 


_ inspector, Mr, T. Lynch, appears to have clas- 
sified most of this material as moderately hard | 


caliche. See Inspector’s Report, dated Sept. 28, 


1970, which: reflects | ‘moderately: hard caliche — 
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In. the area on. the 66 rpinine 
from station 26+ 00 to 35+00, soil 
classifications (there are no profiles 


in the record for this area), show 
8.0 feet of topsoil with the balance — 


-of the excavation described as 
“brown: broken caliche” or “broken 


= to moderately hard caliche.” This 


- indicates an- average of -6.0 feet of 


caliche, however designated, in the — 
‘mentioned 900 foot reach. Although 


_ the soil classifications state that. this 


area was excavated with a backhoe, 
it. was, in fact, excavated through | 

station 34+50 with the trencher | 
(Inspectors’ Reports, dated Oct. 7,8. 


| and. 13, 1970). Errors of this nature 
are an additional reason for. ques- 
| tioning the validity of the classifica- 


tions. and. construing them most, 


strongly against respondent. see 
In the 1,200. foot. stretch from 


Ee station 36-+00 to 48+00, the soil 


classifications reflect - amounts» of 
topsoil ranging from 1.0 feet to. 2.8 


feet (amounts of rock ranging from 
0.5 foot to 1.3 feet are reported from 


-. station 87+00 to 43+-00) , while the 


_ balance of excavation is referred to 


as simply “common.” Nevertheless, 
_ the soil profiles reflect: substantial 


| amounts of: “caliche,” “loose cali- 
che, % “oaliche with rock chunks, a 
soft, caliche” and “fractured, and 


soft caliche.” ‘We. have. already 


_ referred to the fact: (note 43 supra) : 
that these inspectors: described as. 


ranging from 4.2 feet: to 5. 0 feet in: the area 


from. station 23+69 to 26+33, In another _ 
instance, Messrs. Baker and Teske reported: as. 

' -eommon, material in the area ‘from: station 
435-400 through 48-+00 on the mainline, which _ 
_ Mr. Lynch reported as moderately hard caliche 

. and which Fens in a from 7. 5 feet to 
BB feet - . 
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common santernl' in he area. from is 


_ station 45+00 to 48+00 which was 
classified by. another inspector as 


moderately hard caliche and which — 


ranged in depth from 7.5 feet to 8.5 
-feet.** Accordingly, wethink we.are — 
justified’ in ‘treating. all material — 
described as rock or caliche in some 
form as hard rock-like material: 


Soil classifications and. profiles 


oe the area from station 48+00 — 
through 54+00 show depths of top- — 
soil ranging from 1.0 feet to 2.0. feet. 


with the. balance of material shown 


as moderately hard caliche. At sta- 
tions 55+00. and 56+ 00, classifica= 
tions (no profiles for those stations — 
are in the record): show 2.0 feet and 
1.0 feet, respectively, of topsoil, 3.0 


feet: of rock and ‘the remainder of 


. excavation: is shown as 5.0 feet and 


6.0 feet of “hard brow” [sic] clay 
and sand mixture with minor 


--amounts, 0.6 feet’ and’ .04 feet re-- 
spectively of sand and gravel. From 


station 57+00. to EOC at 65+05, 
the soil classifications. show topsoil 


| ranging from 1.2 feet to 1.9 feet, 
rock from station 58+00 to 60+00 - 
ranging from 0.5 feet to 13 feetand — 
rock ranging from 0.5 feet to 1.0 


feet from. 62 +00 to. 65+00, while . 


the balance of the materialisshown _ 
as common. However, the soil | pro- 
‘files reflect substantial amounts of 
moderately hard caliche, compacted 
caliche chunks, soft caliche, ‘loose 7 


caliche, ete. 


“This may have Peet 4 one of the areas: oe 
ferred. to by Mr.’ Westfahl when he testified to 
the effect that it was not unusual to find..7.0° 


_ feet to 8.0 feet of moderately hard caliche in — 
a treneh (Tr. 2, aie . 
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Anspection records, referring to 
‘the area from 56459 to 61+05, 
‘state that the trencher moved slow- 
ly due to moder ately hard. caliche 


and: referring to the area from 
61+ 05 to 65+05, state that Nexcava 


‘tion was harcl going on the way” 


_ (Inspectors’ Reports, dated: ae 18 
—_ 91, 1970). 

ae | BR&C’s S dan foe rock in the area 

‘from station 18+50 to EOC on the 


66 mainline is summarized in Ap- 


pendix I. Mr. MacGregor antici- 
pated an average of 3.0 feet for a 
total of 1,257 cubic yards of caliche 
in the area from 16+50 to 65+00. 
We accept this figure as reasonable. 
- We have, however, determined that 
JB&C actually encountered 2,434.72 
cubic yards of rock-like caliche ma- 


terial in the mentioned area or 


1,177.72 cubic yards in addition to 
that indicated in the contract. Ap- 
pendix LL 


. Lateral 66a. Sa enie i thé east. 
a distance of 2,900. feet from the 66 


mainline at station 16+54. J B&C 
does not. claim to have encountered 
rock on this line until . station 
11+50. However, soil classifications 
at stations 8+10 and 9+00 show no 
, topsoil anc that all material excav- 


7 ated (the trench averages 9.0 feet 


in depth) consists of ‘ ‘caliche grav- 


els and sandy caliche.” ‘Although | 


_ minor amounts of topsoil are there- 


after indicated, material excavated, | 


with. one or two exceptions, is re- 
| ported to be substantially all caliche 
gravels and sandy caliche. through 
station 16+00. At station 17+00, 
the: classification shows 0.8 feet of 


topsoil and the balance of material. 
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is described as “solid caliche and 
‘sandy caliche.” From station 22+00 — 
to EOC, the material excavated is 
‘reported ‘to be substantially all 
“solid caliche anid sandy -caliche.” 

‘Although JB&C indicates excava- 
tion fon station 20-+-00 to 29+00 
as “normal” (Exh. A), respondent. 
has determined that 329.2 cubic . 

_ yards: of moderately hard caliche 
‘were excavated from station: Races - 


to 28+ 50,*8 arg En] 
Mr. Beard described initial ex: 


‘cavation on 66A as good or easy, but 


asserted that it became more difficult 


as they proceeded eastward, the ma- 
‘terial becoming solid rock (Tr. 


362). This testimony is ‘substan- 
tiated in part.by inspection records 
which state that caliche was en- 
countered at less than 1.0 foot in 
places in the area from station 
8+00 to 24+00 and that from sta- 
tion 26+00 to 29+00 the dozer 
could not strip deeper than 2.5 feet 


without a ripper (Inspection Re- 


ports,. dated August 19 and. 21, 


1970). Progress of the trencher — 


from 16+50-to 29+00 is reported 
as slow due to hard caliche.*® 
Mr. MacGregor anticipated an 


3 average of 2.0. feet of caliche on da 


= eur his : ‘appears’ to have been computed by 
subtracting the reported amount, of topsoil 


from trench depth and assuming that 50. per- 


cent of the remainder was solid or: :moderately. 


hard -caliche. We have used the same. method : 


in our determinations. See: Appendix I. 
4° This line was checked by the.chief inspec- 


tor at station 28+ 70 resulting ‘in a finding of — | 


weak to moderately hard caliche, from invert 
+2-to invert +7. (Inspector’s Report, dated: - 
Aug. 21,.1970). The report states that. the 
material could be broken down with a pick. If. 
all the classifications were made by: inspectors 
with a pick as respondent: alleges, one reason 


for this en is not apparent. 
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cera 664. for a total of 501 cubic 
yards. While we have some reserva- 
_tions as to the manner in which this 
quantity was determined,*? we ac- 
cept it as reasonable. We have de- 


_ termined that 730.91 cubic yards of 
rock-like material were encountered | 


on this line or 46 percent more than 
reasonably anticipated. The result 


is a finding that conditions encoun-_ 
tered on this line differed materially _ 
from the contract indications. See. 
3 oe erately hard. or hard. ealiche or 
rock. We conclude that a reasonable | 
bidder would not have anticipated 


| Appendix ae 

—. Lateral 66B extends to the est 

| of the 66 mainline at station 20+ 54. 

a distance of 500 feet. Lateral 66C 
extends to the east of the mainline a 


, apeaers of 2,900 feet and is in effect 
a continuation of 66B. Although 
there are no soil classifications for 


66B in the. record, respondent has 


credited JB&C with a total of 6.7 
cubic. yards of moderately hard. 


caliche on this line. This calculation 
ignores respondent’s own records 


which describe excavation on 66B — 
as very tough and as including 5.0 _ 
feet of hard caliche. Mr. Beard tes- 

tified that excavation on lines 66-B- 


and C was extremely hard all the 
way except for 350 feet to 400 feet. 


Mr. MacGregor did not anticipate _ 
_.tions show that 30.9. cubic yards of | 
~ moderately hard. caliche: and 88.3 — 
cubic. yards. of rock were encoun- 
tered. An Inspector’s Report, dated _ 
‘September 1, 1970, describes excava- 

- tion-from. station 3410 to O0+10 as 
“hard: all the way.” ”. Mr. Beard 
stated that the depth of hard mate-_ 
Zialon laterals 66 A, B, C, and E 

: was 5.f 5 feet, to. 6, 5 feet “almost all 


any caliche on lateral 66B and as we 


have. determined that 215 74 eubic 


yards of hard. caliche. were in. fact 
- encountered (see Appendix I), con- 
at The -computation appears to have’ been 


_made by averaging in the: bore log at station 
13+06 on the 66 mainline, which shows 10 


caliche except occasional. basalt and ecaliche | 


gravels, with the bore log on 66A at station 


21426, 68 feet left, which shows 2. 7 feet Aa 


hard boring caliche. | _— 


, ditions on n this ie differed materi-_ 
ally from the contract indications. 


Respondent has credited JB&C 


: with excavation of 6.7 cubic yards of 
moderately hard caliche and 523.3 | 
_cubic yards of rock on 66C. Based 


on three bore logs, one at 20+54 on 


the 66 mainline, two on 66C and test. 
Pit No. 3, Mr. MacGregor antici- 
pated an average depth of 8.0 feet of. 


caliche for a total of 751 cubic yards. 
This figure is not divided into mod- | 


encountering more than an average 
of 2.0 feet of caliche or 500.52 cubic 
yards. Construing the soil classifica- 
tions most strongly in favor of ap- 
pellant, we have. determined that 
734.78 cubic. yards of caliche ma- 
terial were. encountered on 66C or- 
48 percent more than reasonably an- 


_ ticipated (Appendix I). It follows : 
and we find that conditions on. this 


line differed materially. from the | 
contract indications, . _ 
Lateral 66D. extends to ‘the west 


of the mainline, a distance of 400 
feet from station 24+54.3. | 
Werte. no bore logs on. this line and — 
oMr.. ‘MacGregor did not anticipate — 


There : 


any caliche. Respondent’s calcula-— 
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the. way” > but especially on nhs ends 
(Tr. 887). Construing the rock 
classifications © and ‘profiles most 


strongly against - respondent, we 
have determined that a total of 
198.14 cubic yards of caliche were 
a excavated in this line. It: follows 
that conditions encountered differed 
“contract 
| : able. 
| Lateral 66E extends to the east of — 
a the 66: ‘mainline, a distance of 2,800 
“feet from station 94 + 54.3, ‘Respond- ; 
“ent has credited J B&C with a total 
of 826.4 cubic yards ‘of rock and 


| ‘materially 


| from 
; indications. | 


the ' 


485.7 cubic yards of moderately 


hard caliche. Mr. MacGregor antici-_ 
“pated a total of 483 cubic yards of 


- caliche on this ‘line.’ Mr. Beard’s 
. ‘testimony that the’ hard material in 


“depth of 5.0 feet to 6.5 feet has been 
alluded to supra. Testifying with 
‘reference to a ‘photo (App?’ Ss Exh. 


R-8) taken at station’ 23+00 on 


-66E, “Mr. Beard’ described the ma- 
‘terial as “solid hard rocky material 
‘that was almost unbearable [un- 


7 ~ breakable] (Tr. 871). Inspection | 
| records. confirm that hard material 


Was ‘encountered which made prog- 
ress with the trencher slow (Inspec- 


* Construing the soil Cadet tions 


and. profiles’ most strongly. against 
respondent, we have determined 


that 1,045.29 cubic yards of hard 


aaatorial were encountered and that. — 
conditions on this line. differed ma-_ encountered 1,666.85 cubic yards of 
terially | from’ ‘the contract, indica- 


7 tions. 


The 66F lateral ‘extends’ to the 


- cast from the 66 aeniae a dis- : 
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dames “et 5 000. feet from station — 


984+54.3. Respondent has credited 


JB&C with excavation of 277.7 
cubic yards of rock and 730.6 cubic 


yards of moderately hard caliche 
_on this line. This, of course, is over 
‘three times the 319 cubic yards of 


ealiche anticipated: by Mr. Mac- 
Gregor, which * we accept as reason- ; 


— Accor ding to Mr. Beard, the rock 


| oe fairly autforim § ‘in depth from 


station 0+00_ to approximately 
12+ 80, where 66F is intersected by 


a north-south: county road (Tr. 4.32, 
460), He ‘asserted that a ‘photo 


taken at station 3+-00° (App’s Exh. | 


‘U) showed 5.5 feet to 6.5 feet of 
rock (Tr. 454). Kast of the county 
ae ‘road there was a bo area of ap- 
‘lines, including 66E, extended to a ~ proximately 300 ‘feat ta no fe’ 
was encountered (Tr. 461). This is 
confirmed by the classifications and 
profiles which show material from 


approximately station 11-+50. to 


14+150.as “all native.” Thereafter, | 


according to Mr. Beard, the rock 
was approximately 6.5 feet j in depth 
(Tr, 462). The trencher pulled off 


of the line at approximately station 


25+80, having proceeded as far as 


it ld 
_ tors’ Reports, dated Sept. 1, 3 and — could go (Inspector’s Report, 


— 4,1970). 


dated Oct. 12, 1970). An Insley 


backhoe was ‘ised to excavate 66F 
from station 26+61 to EOC (In- 
spectors’ Reports, dated Dee. 9, 10, 
14, 15,16 and 17, 1970). 


We have concluded: that J B&C | 


caliche on 66F. See Appendix I. It 


follows that conditions encountered eo 
on this lateral differed. materially | 
| from the contract indications. -# 
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- ‘The 66G lateral iceeende to: the 
east of the 66 mainline, a distance 


~_ of 2,520 feet from station 32+ 54. 3. 
~ ‘Respondent. has... credited JB&C 
with excavation of 182.5 cubic yards — 

~ of ‘rock and 158.2 cubic: yards of 
moderately hard caliche on this line. 


. Mr. MacGregor: anticipated an. av- 


. erage of 2.0 feet or.a total of 485. 


cubic yards of caliche would -be:en- 


“ countered on 66G. Mr... Beard. re-. 


membered | excavating this. lateral 
only. as far east as. the north-south 


| county road at approximately ‘sta~ 


tion 18-+-00 (Tr. 465). He stated 


that. conditions in this. area were — 


| about the. same as were encountered 


_to-that station on 66F.. From -mid- 


October - 1970, .onward,. Inspectors’ 


- ‘Reports | are. largely devoid. of com- 


ments. as to difficulty of excavating 


the trenches. A hard spot at station — 
-15+00 was blasted (Inspector’s Re-. 


port, dated Oct. 16,1970). Constru- 


ing the profiles and soil. classifica- 


_ tions most . strongly against re- 


_ cavating of only 77.8 cubic yards of 
rock and 243.2 cubic yards of mod- 
erately hard. caliche, which is far 
below the 870 cubic yards antici- 

pated by Mr. MacGregor. While our 
eomputations — total $81.84 cubic 


os yards (average depth 4,0 fet) of 


248-O48-—T7——4 
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“difficult: eetaratien Ve) , we | 
- find that. conditions encountered on 
66H ‘did not differ materially from . 


those reasonably anticipated. __ 
Mr. MacGregor anticipated only 
17 cubic yards of caliche. (average 


‘depth of 1. 0. feet). would: be en-— 
counter ed-on lateral’ 663 which. is 
2,520 feet in. length and extends 


east off the mainline: from station — 


89+97. 5, Respondent: has credited — 
J B&C with excavation of 82.7 cubic 
yards of rock and 806 cubic yards 
of. moderately hard: caliche. Mr. 


Beard. described. conditions on lat-— 
erals, including - ‘66J,°in the, area 


west of the north-south. countyroad — 


(which intersects these. laterals: at 


approximately station 13+00), as 
being uniform: in- containing ap- 
proximately the’ “same amounts of 
topsoil and. 4.0 feet of rock. (Tr. | 
474-15).. Excavation in the area be-_ 
tween station 20-+50 and 22+00 


was described as very difficult due 


| to ver hard. caliche: (Inspector’ Ss. 
~ spondent, we have concluded'that — 
820.60 cubic yards of rock-like ma-_ 
terial (caliche) were encountered on 
= 66G and that. these differed. mate- 
tially from the contract-indications. 
Lateral 66H extends eastward 
tga mainline 66 at 35+°72:5, a dis- 
tance of 2,520 ‘feet. Respondent's a 
computations credit JB&C with ex- 


feline. that: “JB&C. etal 


713.87 cubic yards of rock-like hard — 
material, and accordingly, find that — 
conditions. on this line differed 
materially from the | - contract 


indications. - 


~ Lateral 66K extends to thé bok | 
west of the mainline from section 
44.+32,8, a distance of approxi-. 


mately 1,886 feet, then extends east- 
ward approximately 927 feet and 
again turns to the northwest, termi- 
nating at station 38+33.9.. Mr. 
"MacGregor anticipated an average 
depth of 1.0 feet and a total of 331 
cubic yards of caliche on this Jat-— 
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eral. Respondents’ Ss ieaistion: show | 


| that 191.6 cubic yards of rock and 


480.4 cubic yards of moderately 


hard caliche were excavated. Mr. 


Beard testified that it took the 


~~ Drott 50 backhoe approximately 
_ 4to 5 hours to dig a hole approxi- 
| mately 8.0 feet deep in which ‘to 
‘set the trencher at the manhole at 
‘station 23+18. (Tr. 385-86). He 
_stated that this was a long time to 
dig a small hole with that size back- 


hoe. He attributed the difficulty to 


the hardness of the material and the 
necessity for the backhoe to chip 
the material. He admitted, how- 
ever, that the material was not as 
hard as some of that encountered 
‘on the lower system. Photos taken 


on Sept. 15, 1970, at station 82+00 
(App.’s: Exh. S-4) and at station 


93480 (Govt’s. Exh.'27) show a 


-Drott 50 backhoe excavating in 


what, from the pieces and chunks 
| depicted, appears to be ‘exceedingly 
‘hard. material. » | 


- Testifying with teférence. to ; 
photo (App.’s: Exh. 5-3) taken at 


~ station 25+ 00, Mr. Beard described 

the material as rock from the base 
of the trench to ground surface 
(Tr. 397-98). Inspectors’ Reports 


confirm that topsoil in the area 
from station. 19+00 to 25+75 was | 


extremely thin ** and that: a layer 
of nee rock. was encountered in 


7 ie 48 Inspector Talbot, -Feienting to the dippite 


- operation, reported only 0.8 feet of topsoil, 


which had some. caliche gravel in it, in the 


area from station 19+ 00 to 25-+-75 (Inspec- 
tor’s Report, dated Sept. : 10, 1970). Soil: clas- 
sifications and ‘profiles. by- Inspectors Baker 
and Teske, nevertheless, report. amounts of 
topsoil ranging - ‘from iL 8. feet to 2.0 feet in 
that area, — wit inn & 
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thers area from 99-450 to 94+ 50 (In- 


“spectors’ Reports, dated Sept. 10, 
14, and 15, 1970). The initial leg of - 
66K to station 18+85.9 was exca- | 
vated with backbones, principally — 
-the large Insleys (Inspectors’ Re- 
ports, dated Sept. 30 and Nov.:20, 
-21, 23 and 80, 1970). From station 
(12+42 to 11+75, approximately 
8.0 feet of very hard caliche were 
reported in the bottom of the trench 
-(Inspector’s Report, dated Sept. 
80, 1970). The-soil classifications 
‘and profiles skip the area from 11+ 
00. to 14+00 and consequently give 
JB&C no credit for this difficult . 
‘excavation. We conclude that 

- 1,269.16 cubic yards of rock-like ex- 
-cayation (caliche) were encoun- 
tered on the 66K lateral. It follows 
that conditions encountered dif- - 
‘fered materially from me contract 
Indications. 


Lateral 66K-2. extends - ‘to the 
northwest of: the K line from sta- 


tion 13+85.9, a distance of 320 feet 


and lateral] 66K-3 extends to the 

northwest of the K line from sta- | 
tion 18+91.6, a distance of 1,100 | 
feet. Respondent has credited JB&C 


with 10.8 cubic yards of moderately 


hard caliche on K-2, and 32.1 cubic 
yards of rock and 89.2 cubic yards. 
of moderately hard caliche on K-3. 
However, the soil classifications and 
profiles for K-2 show 1.0 feet -of 


Tock at station. 0+50, 0.8 feet of | 
rock at station. 1+100 and 1.5 feet 


of rock at station 2+00.. Mr, Mac- 


Gregor anticipated 28 cubic yards» 
of caliche on K-2 and none on K-3. 


Mr. Beard testified that 66K-2 was 
relatively more easy than the other 
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two > [66K oe 4 66K_3] and ae the 


_ [ealiche] strata seemed to ease as 
_ they proceeded west (Tr. 389). In- 
-spection records indicate that. the 


‘trencher moved slowly from station 
0+ 00 to 1+50 because of moderate- 


ly. hard caliche and describe mate- 
rial from 1+25 to EOC at 320 as. 


moderately hard caliche (Inspec- 


‘tors’ Reports, dated Sept. 17 and 18, 


1970). Mr. Beard stated that mate- 


rial encountered on 66K-3 became » 
more severe as they advanced (Tr. 
889). Excavation on K-3 from sta- 
tion 5+00 to. 5+75. was. described 


as fairly hard going (Inspector’s 


~ Report, dated September 16, 1970). 
We conclude that JB&C encoun-— 
tered 52.33 cubic yards of rock-like. 


excavation on. K-2 and 237.69 cubic 


yards of difficult excavation on K-3. 
- "Thus, conditions on these lines dif- 


fered ae from the. ‘contract 
| indications. 
Mr. MacGregor antiripatea a i 


tal of 660 cubic yards of caliche on: 
lateral 661, which is 2,520.feet in 
-—leugth. and extends to the east ee 
the 66 mainline from station 44+ 


: 32.8. Respondent. credits. JB&C 
245 cubic yards of moderately hard 
caliche. While we have computed 
a much higher figure, 698.39 cubic 
yards of difficult 
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a as ; 


‘pate chat any penne would be en- — 
countered. on this line. Respondent 
credits. JB&C with 64.1-cubic yards — 
of rock and 131.9 cubic. yards of 
moderately hard caliche. Our inter- 
pretation of the soil classifications. 
‘and profiles results in a finding of 
997.81 cubic yards of difficult exca- 


vation (caliche) on this line,. We 


find that conditions - encountered 
differed materially from the con- 
— indications, .. 


Mr. MacGregor Stispcted 436: 


cubic yards of caliche on the 66N 
-Jateral which is 2,525 feet in length 
and extends to the east from the 
Re- — 
‘spondent credits JB&C with 152.1 
cubic yards of rock and 269.4 cubic — 

yards of moderately hard caliche.. — 
Our interpretation of the soil classi- _ 


mainline at. station 48+39.8, 


fications and profiles results in a 


finding ‘that 926.91 cubic yards of . 
‘rock-like material. (caliche). were 


encountered on lateral 66N. We ac- 
cordingly find that: conditions on— 
this lateral differed materially from 
the contract indications. _ | 
On. lateral. 66P, which is. 2,800 | 


» feet in length and extends eastward 
~ svith 111.5 eubic yards of rock and | 


from the mainline at station 52+ 


61.4, Mr. MacGregor anticipated an 
average of 8.0 feet or a total of 725 
- cubic yards of caliche. Respondent 
excavation 
(caliche), we find that conditions| 
on this line did not differ material- 
ly from ‘those ‘reasonably antici- a 
oy cae i | 
~The 66M Jatetal: Sicads to tes 
: ‘northwest, a distance of 500° feet 
. from the’ mainline at station 48+. 
- - 89.8. Mr. MacGregor did not antici- 


has credited appellant with 425.6 
cubic yards of moderately hard 
caliche and 65.2 cubic yards of rock. 

_ Mr. Beard: testified that basalt 


was encountered east of the: north- 


south county. road which intersects — 


66P at approximately station 12+. 
60 (Tr. 411-13). He stated that the 


basalt in that area to HOC averaged _ 
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about 1.0 feet in Msp at. ths bot- 


tom of the trench (Tr. 414-15). He » 


asserted that: topsoil ‘was more plen- 


testimony is confirmed in part by an 
Inspector’s Report, dated Oct. 30, 


1970, which states that’ basalt ey : 


ed appearing at station 25+70, that 


basalt was approximately 3.0 feet) at 


“station 26+00 and that at station 


96+87, the basalt. was too hard for 
“the trencher to excavate. The bal-. 


ance of: excavation. was -accom~ 


‘plished with an Insley. backhoe. -Al- 
‘though the profile at station shows 
5.0. Fete of -weathered basalt, oe 
spondent- has credited: JB&C ‘with 


only 1.9 feet’ of rock at: this:pointi 

- Our interpretation of the logs and 
| profiles “ results ina finding of 
1,017.16 cubic yards of rock-like ma- 
terial “(caliche and basalt). or ap- 


— proximately 43 percent more than 


reasonably anticipated. We find that 
conditions on this line differed ma- 
terially from the contract indica- 


- tions. 
mainline. at station 56+59.8.. 


liche and 148.2 cubic yards of rock. 
The record shows that. excavation 


of this line to approximately sta-. 


tion 7+80 was attempted with the 
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fess and: other breakdowns to the 
“hardness of the material. He aS- 


" tiful, averaging 2.0 feet to 2.5 feet, -serted that except for 18 inches of 


 -but that the balance of materia] was 
‘extremely hard (Tr. 416-17). This | 


Mr. MaoGregot oat aed a to: 
tal of 764 cubic yards of caliche on 
66Q, which is 2,950 feet in length © 
and extends eastward from the 66 — 
Re- 
- gpondent credits JB&C with 277.1 — 
cubic yards of moderately: hard ca: - 
anticipated an average depth of 3.0 
feet anda total of 189 cubic yards of 
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Mr. Beard attributed 


topsoil, the hard material, which in 


his judgment: was extremely ‘hard 
rock, extended to the bottom of the 
trench (Tr. 
‘mitting that the material might 


417-18). ‘While ad- 


have cracks or impurities, he stated 


that in general it. was a solid mass 
of rock. An. Inspector’s Report, 
dated Sept. 28,1970, referring to 
the area from 1+80 to 7-400, states 
that: material is hard and that: the ws 
_ trencher: moved: slowly, = ° 7 


_ Beyond station 7+50, excavation — 


on: -66Q was. accomplished with an _ 
Insley backhoe ..(Inspectors’ 
ports, dated Nov. 16,17, 18, 19-and 


91,1970): We have concluded :that 


JB&C excavated 960.18 cubic yards 


of rock-like: material: (caliche).or ~ _ 
approximately 26 percent more than _ 
reasonably. anticipated. We find 
that. conditions on:this line differed 


o materially ‘om the contract: indi- | 


cations, 
‘The 66R inal extends: fo the | 


; riorthwest of the mainline from sta- _ 


tion. 61-+05.2 and ‘is 730 feet in — 
length. Relying in part on test Pit — 


No. 4 which is approximately. 200 


feet: to the north and slightly to the 


east of the point: where 66K inter- 


sects the mainline, Mr. MacGregor 


caliche on ‘this lateral. As the bore 


| log at station 0+20 on 66S shows . 
trencher. However, the trencher 3. 5 feet of-caliche (hard boring) we 
suffered numerous. breakdowns, 4.¢., 
twisted pins, axles, etc. (Inspectors’ . 
_ Reports, dated Sept. 24, 28, 29, and 


think that Mr. MacGregor’s deter- 


mination: is reasonable for approxi- _ 
mately one-half of 66R or through _ 


es ox* 
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: Staton 3 \ 65. aoa the bere log = 

at 6+00 does not show any. caliche: - 

_ other than basalt and caliche gravels’. 
and shows only 1.0 feet of moderate 

' poring. in weakly cemented, fine | 

sandy. loam. Accordin gly, “we-con-. 

elude. that the average depth of 

 -ealiche reasonably anticipated 

-. would ‘not exceed 1.5° feet Or 94, 49 7 


- cubic yards. 


with 18.1 cubic :yards.of rock..and 
59.2 cubic yards of moderately hard 
-caliche on 66R. Our construction of 
the soil classifications and. profiles 
results ina finding of 131.17 cubic 
yards of rock-like material (cali- 


che) or 89 percent more than reason- : 
ably anticipated. We find that con- 


ditions ericountered on ‘this line dif- 


fered materially from the contract 


indications. 


Mr. ‘MacGregor anticipated an 


average depth of 3.0 feet and a total 
of 456 cubic yards of caliche on the 


66S lateral which extends to the - 
east of the 66 mainline from station .. 
61+05.2 and is 1,760 feet in length. 


The bore log at station 0+20 shows 
caliche hard boring, from 4.0 feet 
to 7.5 feet and we accept this deter- 


mination as reasonable through sta- © 
tion 6 +60. However, the bore log at. 
— station 18+45, although - showing 

- moderate Boring from 8.0 feet to 7.0. 

- feet in sandy loam having no ce- 
mentation, does not show any ca-_ 
_ liche other than caliche gravels-in _ 
_ the top 3.0 feet. We, accordingly, 
conclude that a reasonable bidder: 
would ‘not. anticipate more than..an 
average of 1.5 feet of caliche or 
A 27 82. cubic. — on this lateral. 


or. JB&C COMPANY 
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opie ie ches extavated to. sp, | 
proximately. station 4+60 and then — 


pulled out due to the hardness of — 
the material’. (Inspectors? ‘Reports, ey 
dated. Sept..23 and 24, 1970). 3 
» This line was blasted from station oo 
-§+00 to 7+00 (Inspectors’ Reports: 
and Blasting Report dated Sept: 25. 
and 80, 1970). Nevertheless, the soil - 
Pe 2 classifications’ and’ profiles report. — 
Respondent. has. oradited. J Bac : 


only 1.5: feet ‘of rock at station 5+. 


00, 0.7 feet of rock at station 6+00. — 

and 1.0 feet of rock at station:7+00. — 

Mr. Beard testified that conditions 
—on-66S were the same as on 66P, i.e., 
extremely hard, the: material. ex-- 


tending: to the depth of the trench. 
minus. a foot or less of topsoil (Tr. 


416-17). Our computations indicate. 
- that.a total of 603.92 cubic yards of 


rock-like material. (caliche) ‘were 
encountered‘on 66S. We find ‘that. 
conditions: on this. line differed. 
ee from the contract indica- 
tions.’ 

Lateral 6oT: orare to the east of: 
the. mainline from station :65-+05.2, 


a distance. of 1,230 feet. Mr. Max 
Gregor anticipated. an average: 


depth of 3.0 feet and a total of 318 


cubic yards’ of: caliche.on this.line.. 


Because the bore log at:0-++20 shows 


only 1.2 feet of hard boring in 


strongly cemented sandy loam and. 
no caliche other than caliche gravels © 


and the bore log beyond the end of 
2 construction at station 13+46 shows _ 


only 1.0 feet-of caliche (hard: bor- 
ing), we find that Mr. MacGregor’s 


determination. places. undue: em-) 
. phasis on test Pit No. 2, located: — 
approximately 200: feet to the south, - 


and we 2 do, not. ‘aecept it: 2S reagan, - 
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able. We paclaae: rather, that _ 


reasonable bidder. would: nee 


_ encountering more than an average 
of 1.5 feet of hard excavation on’ 


this lateral or 159.2 cubic yards. 
_ Mr. Beard answered a question'as 
- the -hard material encountered 


on 66T: “Most of it was seven feet.: 


It was right to the top. There was 


very little topsoil. * * *” (Tr. 417). 
An Inspector’s Report, dated Sept. . 


21, 1970, referring to the area from 
0+00 to.1+75, states that there is a 
large formation of a different type 


of. cliche and sands and that exca-. 
vation is hard and slow. Between. 


station 5+00 and 6+80, ‘the 


trencher was reported as “almost to. 
and having -minor. 
breakdowns due to the hardiness of. 
the material (Inspector’s. Report, 
dated Sept. 22, 1970). The classifica-. 

tion and profiles report:1.5 feet: of. 


a standstill”? 


rock at station 5+00, 2.4 feet, at sta- 
tion 5+50.and 1.9 feet of rock. at 


station 6+00. Because of the severe 


- strain on the machine, the trencher 
was removed from the line. The 


area. from station 6+42 to 8+ 00. 


was blasted: (Inspector’ s Report, 
| dated: Sept. 28, 1970). The blasted 


area was excavated with a backhoe, 


the material ‘being: described. as 


caliche. ‘Excavation : was. accom- 


plished with. trencher in the area 


from station 9+00 to 9+70..The | 
material. was so hard that. the ~ 


~ trencher. was raised 1 0 feet and the 


trench was not. excavated to specifi- — 
cation. grade. ‘The high area was - 


subsequently excavated with a back- 
‘hoe » (Inspectors’- 
| Oct. 2, 6 and 16; 1970). 
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Repor ts, dated 
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Respondent has credited JB&C | 


with 36.6 cubic yards of rock and 


139.1 cubic yards of moderately | 
hard caliche on -lateral 66T. Our’ 


construction of the soil classifica- 7 
‘tions and profiles results in a total — 


of 426.21 cubic yards of rock-like © 


excavation (caliche) on this line or 


168 percent more than reasonably — 


anticipated. We find that conditions’. - 


encountered differed © materially 
from the contract : indications of 
subsurface conditions. : 


53-7 System 
Mr. MacGregor did not. antici- 


pate any. caliche would . be en- | 


countered in trench excavation on | 


the 53~7 system. We find this deter- 


mination to be reasonable, Mr. J ack 
Butler testified that a considerable 
amount of very hard rock was en- 
countered on the 53-7 system (Tr. 
1087). He estimated that the rock | 
averaged 4,5 feet in depth (CLES. 


| 1098-99). Respondent. has credited _ 
JB&C with 918.4 cubic yards of 
moderately hard: caliche and 72. 1 


cubic yards of rock on this system.. 


We conclude that 2 790. 25 cubic 


yards | of . rock-like material 


| (caliche) were encountered. and that 


conditions on this system differed — 


materially from those reasonably 4 


anticipated from the. 


contract 
indications. 7 


«50 System 


Fatsral 50B is 920 feet lone: an | 
extends to the east of mainline 50 
from station’ -6+12.9.. Mr. Mac- 
Gregor ‘did not anticipate that-any 


-caliche: would: be encountered on — 
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- rer lateral Our oaks of the bore: 


— logs convinces us that this determi- 
nation is reasonable, Jack Butler 
estimated that an average of 2 feet 


of rock was encountered on the 50. 
system (Tr. 1100). JB&C claims an. 
average of 2.5 feet of rock was en-.. 
The soil | 


countered on tlus line. 'T! 
‘classifications indicate that the ma- 


terial excavated was. principally — 


topsoil and the profiles show minor 


amounts of caliche gravels. We find . 
that conditions on ‘this lateral did. 
not differ materially fr om. those 
reasonably SRD see from. the, 

contract indications, . . 
The 50C lateral is-1 a 70 feet long. 


-and extends to the west of the 50 
mainline. from 
Mr. MacGregor anticipated » an 
average of 3.0 feet of caliche in the 


_. first, 1,020 feet and an- average: of 
2.0 feet of caliche in the remaining | 


750 feet. for a, total of 393 cubic 


yards. We find this to be reasonable. ee 


7 B&C claims an average of 2.6 feet 


of rock from 0+.00 to 9+00 and an 
average of 3.0 feet of rock from 


station 9+00 to 15+70. Respondent 


has credited JB&C with 33.6 cubic 
yards of moderately hard caliche. 
Our construction of the:soil classi- 
fications and profiles results in a 


determination of 587.17 cubic yards 


of. rock-like material (caliche) or 
--49 percent more than reasonably” 
-. anticipated. We find that conditions 
on this lateral differed materially: 


from the contract. indications. 


~ Lateral 50D extends to the east of 
the 50 mainline, 2: distance: of 970° 
feet from station 10 +63. 9: Mr. Mac-: 
_ Gregor ‘did not. anticipate that any: 


station 6+12. 9. 


caliche Mead iceanterta: on. 
this lateral. We find this. conclusion _ 


to. be reasonable. JB&C claims an 


average of 1.8 cubic yards of rock. 


Our interpretation of these profiles 
results in a finding that 18.12 cubic 
yards of hard material ' (caliche) 
were excavated. To that. extent, we 
find that conditions encountered 
differed materially from the con- 
tract indications. | 
The 50E lateral is 1 820 feet In 
length and extends westward from. 
the 50: mainline at station 10+ 63.9. 
Mr. MacGregor anticipated an — 
average depth of 3.0 feet to station. 


10+50 and an .average of 2.0 of 

caliche. from | 
- 18+20 for a total of 405 cubic yards. — 

We conclude that this is reasonable. os 


‘station 10+50 to | 


JB&C claims an average depth of — 


43 feet. of rock from station 0+00: 


to 5+75 and an average of 8.2 cubic: 


_ yards of rock from 5+75:to 18 +20. 
‘Respondent. - credits) JB&C with. 
102.7 cubic yards of rock and 144.1 


cubic: yards of moderately’ hard 


| caliche. Our. interpretation of the — 


profiles results in. a total of 535.55 


cubic yards of rock- like: material 
| (caliche) on this lateral or approxl- : 


mately 32 percent more than reason- 
ably anticipated. We find this to be 
a. ater ial difference. 

JB&C claims an average of 2. 3 
feet of rock on lateral 50F', which is. 
720 feet long and extends east of the 
50 mainline from station 13+34.7. 
Mr, MacGregor did not anticipate: 
that any caliche’ would be en- 
countered on this line, a conclusion: 
we find to be reasonable. The only 


-caliche indicated. by the p So 


have. — 
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encountered - on. ‘his 
lateral is described’ as “caliche 
gravels and*sandy loam.” We con- 


clude: that. conditions encountered. 


did not differ materially from a 


contract indications. 
~The 50G. lateral is 1,720 foot in 


~ length and extends to’ thie west of. 
the mainline from station 13+34.7. 

JB&C claims to have encountered. 
rock over the full length of this line, 

ranging from an average of 3.0 feet- 

- .in:the area from’ station 0+00 to 


4+50 to an average of 16.5 feet in 
the area from station 11+00 to 
17+25. Mr. MacGregor anticipated 


-an-average of 3.0 feet of:caliche for 


a total 446 cubic yards. We find this 


| determination to be reasonable. Re-~ 
spondent has credited appellant 


with only 69.5 cubic yards of mod- 


erately hard caliche. Our interpre- 


tation of the profiles results’ in a 


- total of 635.44 cubic yards of rock- 
_ like material (caliche) or approxi- 


mately 42 percent more than rea- 


- sonably anticipated. We find that 


conditions on this line differed ma- 
_terially from those indicated. - 
Lateral 50H extends to thi: west 


of the 50 mainline from station. 


_ 17+16.3 and is 1,570 feet in length. 
Mr. MacGregor anticipated an 


~ average of 1.0 feet of caliche to sta-» 


tion 11+70 and an average of 2.0 


7 feet of caliche from. station 11+70 


é to EOC for a total of 170 cubic 
_ yards. While we find this conclusion 

| reasonable : as to the latter. 570 feet 
of the line, the bore log at station 


- 6+00 shows 2.0 feet of easy boring 


7 in. strongly | cemented fine sandy 
loam, does not show any caliche and 


DEPARTMENT OF THE INTERIOR 


[84 ED. —_ 


shows only occasional basalt aus | 


from: 10.0 feet to 15:0 feet, average - 
trench depth being approximately: 


10.0 feet. Accordingly, we conclude 


that a reasonable bidder would not. oO 
anticipate any caliche or difficult — 


excavation to station 10+ 00. JIB&C 
claims an average of 1.2 feet of rock 


to station 8+ 00 and 3.4 feet of rock ; | 


from station - 8+00 to EOC: Rée-- 
spondent has not credited J B&C 


‘with any moderate or hard caliche. 
on this line. We have concluded that. 


286.68 cubic yards of rock-like ma- _ 


terial (caliche) were encountered 


on this line and that conditions dif- _ 
fered materially from those indi- oo 
cated in the contract. Tae Bae Pe | 
Lateral 50J is 1,120 feet’ 3 in leaoue . 
and extends'to the west of the main-— 
line. Mr. MacGregor anticipated an 


average of .5 feet of caliche or 48° ~ 


cubic yards: We find this determin- : 


ation to be reasonable. We conclude: 7 


that: appellant encountered 244. 75 | 
cubic yards of rock-like material on _ 
this line and that conditions. en- — 


countered differed materially as ’ 


those indicated i in the contract. 


Decision 


‘Ano J B&C has aaustied aa 
Si eeied its claim for differing 
site conditions on the theory that 


the hard material. encountered was 


rock, under the view we have taken — 
it is unnecessary to decide whether. _ 
the material would classify as rock. 
as defined in the specifications. It is _ 
clear that we are not restricted to 


the theory upon which a claim is ~ a 


asserted, but may decide an appeal 
upon any basis properly: disclosed 
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= by ihe evidence: 49, Cee issue in our. 


view is whether the difficult excava- 


tion or rock-like material material- : 
ly exceeded that reasonably indi-— 


cated by the contract. Our over-all 


findings above have: answered 1 this . 


| question in the affirmative. 


Our conclusion that the soil clas- 
oan sifications and profiles. should be | 
- interpreted most strongly. against : 


respondent 1 is based upon three fac- 
tors: (1). the contracting 
-utter disregard. of his. obligation 


- ‘under the Differing Site Conditions : 


- clause to make a prompt investiga- 


tion and determination of whether _ 


subsurface. or latent. conditions. at. 


the: site differed materially from 
| those indicated in the contract; °° 
% (2) the fact that. the soil iene 


_tions -and. profiles were made. with 


-JIB&C’s ‘rock claims in mind, and 


that the: existence of: these docu- 


ments was not disclosed to JB&C : 


4 See Pre-Con, Ince., IBCA-986-3-74 (Sept. 


_ (4, 1972),; 73-2 BCA par. 10, 2217 ° Hegounpte: La 
= and accompanying text). 

.. 6 Counsel, for qeapondent argues. that. fhe: 
. ‘formal rock claim of Aug. 29,1970, was based | 
upon. Paragraph 45 of the. specifications. We 


have found: that:the claim was asserted under 


_ the Differing Site Conditions clause and that 


“respondent was well aware.of the basis of the 


~ claim : (findings under heading of Differing Site 


_ Conditions Claim). Respondent would appar- 
. ently require a detailed comparison of condi- 


. tions. expected fromthe bore logs with those 


encountered before recognizing a differing site 
conditions: claim. It is clear that such specific- 
- ity is not required. See e. 7 ee Edgar M. Williams, 
. General. Contractor, ASBCA Nos. 16058, et al. 
(Oct. 16, 1972),. 72-9 BCA par. 9784 (written 
notice: of a differing site condition is. not & 
prerequisite to recovery under. all. circum- 
‘stances). Cf. W. 0. Shepherd v. United States, 
125-Ct; Cl. ‘124 (1938). 


additional information. is 


officer’s 


Our. findings above 
east ‘into: doubt any contention that the con- : 
betes tracting officer’s delay in acting upon the claim 
ean be attributed. to. good fain, ; Pednents for 


‘until the findings were issued ; id 
and (3) respondent's failure to call: 
as witnesses the inspectors who - 
‘made the classifications and. profiles . 
: or to explain their absence.®? _ | 


‘Respondent has raised: other ob- > 


~ jections to. JB&C’s recovery, which | 
-do not warrant extensive discussion. _ 
. Basic to these is the assertion that. 


without. reliance. upon the bore logs 


- [and/or other .. contract. informa- 
tion], there cannot. be a first: cate- 
gory differing site condition. The 

principle may be sound, 53 but: has” 


no application here, It is, of course, — 
true that the evidence discloses and 


we have found that J B&C” S con-— 
clusion. that no: rock would ‘be en- 


countered: was influenced by the fact 
that trench ao ation was suincl assl- 





© Appellant argues ‘hat the wlials purpose a 


of Paragraph 4 of the General Provisions re- 


quiring a prompt investigation isto: protect 
the contractor from just this type of  after- 


_ the-fact desk-work,. involving - ‘paper. shuffiing. — 
of figures, done in secret (Opening Brief at — 

14). Be that as it may, there is no room for - 
doubt that had the soil. classification and pro-... 
files been, presented to. appellant. at the: time 
the claims were filed the meaning of terms — 
used by the inspectors.as well as the accur Ley. | 
of their classifications aes Pear have been 


determined... . 
“BI tis ‘well settled that the failure to: cat 


or. S eeoile ‘the absence of a. material: witness, 8 
TARY justify an inference that -his testimony 
would “be: adverse.: 
 ASBCA No. 16566: (Nov. 15, 1973); 74-1 BCA 
par. 10,370. at 48,973 and cases cited. 


“See Dana- Corporation, : 


53 Logically, there would seem to be no more ~ 


..Teason..for denying recovery. to one who has © 
not looked at the. bore logs than. there is. for. 
denying ‘recovery. to one who has: failed . to 
-make a site investigation. See Continental - 
_ ‘Drilling Company, Eng. BCA No, 3455 (Sept. | 


9, 1975), 75-2 BCA par, 11,541. Inthe latter 


ease, it.is clear that a bidder willbe charged | 
with all information: that a reasonable site < 
‘investigation would have disclosed, but that 
-Tecovery, in an otherwise proper case, may not. —. 
be denied solely because of the failure to mee 


such an SRVERHE ROU. : 
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fied for payment, To ee sciinte | 


_JB&C was in error as a matter of 
law (note 13, supra). However, it 
is also clear that JB&C considered 


the bore logs and the test pits and 
that any errors in its expectations of | 
conditions to be encountered have 
been fully taken into account in de- 
termining the amount of the equi-— 
table adjustment. Cases cited by. re- 


spondent are Inapposite.*+ 


_ JB&C’s claim for differing fie 
conditions is sustained to the. ex- 
tent indicated and is otherwise 
denied. The amount of recovery is: 


determined infra. 


| Cleans 7 


This signa is inextricably en-. 
twined with the claim for excava-_ 


tion of additional topsoil.™ 
Paragraph 46b. of the specifica- 

Hons entitled “Excavation” pro- 

vides in part: | ee | 


"Where separated re is pre- 


scribed on the drawings, the material. re- 


7 moved in exacavating the ‘upper portion 
of the drain trench, to the full width of 


the excavated trench, shall be stockpiled - 


_ 5 Key, Inc. € Jones-Robertson,. Inc., IBCA— 
~ 690-12-67 (Nov. 29, 1968), 68—2 BCA par. 
W385 (contractor admitted having knowledge 
that actual river flow would be greater than 


-IBCA-661-8-67 (Feb. 8, 1969), 69-1 BCA par. 


7493 (reference to Key, Inc. & Jones-Robert- — 
son, Inc., supra, in context of allegation that 


particular method of performance not. con- 
Sidered until after’ contract was awarded), 
- Respondent’s complaint that: JB&C in its orig- 
inal. claims: demanded. compensation for - all 
Tock encountered is, of course, consistent with 
.TB&C’s evidence that no rock was anticipated. 

_% Although not referred to in the complaint, 
. testimony on these claims was received with- 
out objection. from respondent. .We will con- 
. sider the complaint as amended to include 
_counts .for cleanup and - excavation. of addi- 
_ tional topsoil. See sec, 4.108(b) of our rules. 
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separately along the trench. The upper 
portion of the trench shall be the top 2 


feet or the depth. of suitable topsoil ma- 
terial, as determined by the contracting . 
_ officer, whichever is less. | 


a: ‘With the. | exception of portions | 
of the 50 system,®* the draw- 


ing’s showed» all. excavation was 
separated. at ated | 
Paragraph 390. sntitled Restor 


~ tion of rights-of-way through farm 
Jands” provides as ; follows: a 


After fhe aie pipe trenches have been 
backfilled, stones, gravel, chunks of ca- 
liche, or other material detrimental to 
farming operations remaining as a re- 
sult of the contractor's operations shall 
be carefully separated from the in-place 
topsoil material within the right-of-way | 


and disposed of as directed ; and, except 


for mounding over the trench, and crops 


Or other improvements approved for re- 
‘moval within the rights-of-way, the prop- 


erties shall be restored to a condition de- 
termined by the contracting officer, to be 
as near as practicable to that which ex- 


isted before the contractor started work. 


The contractor’s methods for separation 
of unsuitable excavated. materials from 
the in-place or stockpiled material shall - 
be such that. excessive amounts of. topsoil 


‘are not removed, and shall be subject to 
z De approval of the contracting officer. 


Sheet No. 1 of the plans « contains 1S 


Shown on the drawings): Roger V. Burke, the following note: nag 


Where “separate exeavation” is shown 


on the Profile Drawings (1) the top 24’" 
of excavation, or less as. directed, shall be 
stockpiled separately and replaced ad- 
Jacent to ground aa () eee 





“. 6 Lateral 50F was 5 the only eee on the proj- 
ect calling: for totally shielded: excavation. 
_Laterals 50B and 50D called for shielded. and — 

Separated. excavation and portions of 50 H, G, — 


H and J required shielded excavation. - 
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fron the. Tower perlan: of inch con-. 


| taining gravel, rocks, chunks of caliche or 
other materials detrimental: to farming 
operations shall be excluded from back- 


fill in the top 12’’ of trench, and excess re 


7 materials disposed. of. as directed. 


: Paragraph 46b. of the sastiba 
tions, quoted above, requires,. where 


separated - excavation is specified, 


that topsoil be stockpiled separately 
‘for the full width of the drain 


trench (28. inches). However, Mr. 
Beard testified ‘that they were re- 


quested by Bureau inspectors to 


. strip an area at least 20 feet: wide. 


- (including 4 feet on éither side con- 


. sidered normal) so that the unsuit- 


able material (spoil). not lie on orig- 
inal ground, but on the stripped sec- 


ton in order. to avoid contamination 


(Tr. 332-887; sketch, App.’s Exh. 
O). In later testimony, ‘he stated 
that he was directed and ordered to 


perform the. additional pepe, 


(Tr. 570-71). 


‘This situation was brought to the : 
attention of the contracting offi- 
 eer’s. authorized representative, Mr. . 
Mendenhall, by a 1 excavation had: been directed ‘and 

panne Wane eas signed ce alleging that JB&C’s method of 


‘performing separated excavation 


Superintendent Beard, dated July 


30, 1970 (Appeal. file, Exh. 38), 
which states in part: “We have been © 


ordered by-the Assistant Field. En- 


gineer, Mr. Peterson [sée],. to'strip | 
two feet above trench and an addi- 
tional 12 inches in depth and 12 
feet in width on the left side of the. 


trench for the purpose of piling. un- 
suitable material.” The . 


-_eavated would follow. An essential- 
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letter 
| pointed out. that this. was regarded 
as an extra and that: a. statement 
based on the number of yards -ex-_ 
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ly identical es dated wee 31, 

1970, and signed by Mr. Whitlock . 
(Appeal file, Exh. 34), states that 
the directive for additional excava- 


tion must be regarded as a change 


under Paragraph 8 of the General 
_ Provisions, This letter was among 


letters. presented to Mr. Mendenhall 
at the meeting of Sept. 1, 1970 
(memorandum, dated Sept. g 1970, 
Govt.’s Exh. 72). The dollar aout 


claimed for additional topsoil ex- 
— cavation. was ($34, 748.11, based on 


the excavation of an asserted 


-94,470.5 cubic yards at the contract 
price of $1. 42 per cubic yard (letter 
of Sept. 1, 1970, Appeal file, Exh. 


10). The abuts claimed was later — 
increased. to $49,981.06 based on ‘the . 
excavation of an alleged 36,963 cu- 


bic yards at the contract price (let- _ 


ter of Dec. 15, 1970, , App. ’s Exh. D). . 
The Bureau meeponded to the let- 
ters of July 30, Aug. 31, and Sept. 1, 
on Sept. 4, 1970 (Appeal: file, Exh. 7 
35), denying that any particular 
manner of performing separated 


resulted. in an excess of material 


detrimental to farming operations 
being: retained in the topsoil after 


completion. of backfill which the 


contractor had: been. directed to re- 
move pursuant to Paragraph 39c. of - 
‘the: specifications. The accuracy of 
this letter -is belied by a memoran- 


dum summarizing the conference 
held 1 in Boise on Noy. 6, 1970, which | 
indicates that the additional exca- : 


vation was required j in 1 order to save 
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all ainbis topsoil | in dresthed 
where topsoil was scarce.5” Signifi- © 
cantly, Mr. Beard testified . that. 


most of their — ‘cleanup problems 
were in areas where there was not 


much eet te piece with” oe 


872). 


that he merely suggested a method 
of separation to Mr. Beard (Tr. 


. ae 926, 2, 938), this: ‘version of everits 
is contradicted: by Mr. Westfahl’s 
(Govt.s Exh. 87) entry ‘for 


diary. 
od ae 22,1970, which refers to a con- 


‘versation beraeen: Messrs. Pedersen | 
“Present 
~ operation of separating: ‘material 
- from excavation -is not ‘satisfac- 
| tory—stripping or leveling surface 
for spoil is: required in the fu- 


and» Beard and stated: 


ture.” 58 On cross- examination, Mr. 
7 Pedersen stated that he did not: re- 
eal | ‘giving such a direction, but in 


view v of Westfahl’s ‘diary entry ad- 7 


OT Paragtanti 3 of the memorandiim (Govt's 


“Exh. 82), states in part :: 
- “Bud Beard, Superintendent ‘for TBac Co. iy 
-drew ‘a picture of a trench. on the blackboard 


also showed the. Government’s Tequirements 
for stock-piling. and backfilling of trench. He 


first claimed that he. was instructed. to. exca- _ 
vate and stock pile in the manner pictured. " 
_. But’after questioning admitted that tie chose 
_.to perform the excavation and stock. piling in 


ord shows that J B&C was required 
to. do both. He also. admitted that — 
the wider. the cut the trencher was 
making, the more area that would 
‘be amare d in Wwhick to deposit the 
; spoil. | | 


the manner depicted as it appeared to be the 


- only method which would be ‘approved by the 
9s inspectors. There followed. a. [back-and-forth, 


- give-and-take] discussion between Beard and 
Kolterman [Chief Construction Field Branch] 


_ concerning ‘the. requirement for excavation of 
-additional one-foot depth to the side of’ the - 


2- -foot depth top soil excavation. Kolterman’s 


justification for requiring. this additional @x- 
cavation was that they were trying ‘to save all 


available topsoil in the neeeneS where topsoil 
was scarce * * #7? | 

- $8 Mr, Pedersen’s diary. (Govt? s Exh. 414) 
entry for July 22, 1970, refers to the fact that 


cleanup and separation’ were :discussed. with . 


Mr. Beard, No Gens of » the discussion are 
recounted. — 


DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 


Although Mr. spate ae! testified: : 


[84 1D. 


- quttiea led *] am sure thai T dia” 
| (Tr. 2,905). A Westfahl diary entry — 


for Sept. 4, 1970, referring to the 


area from station 20+00 to 25+00 
on 66H, stated that Mr. Kolterman 
pointed out to Mr. Beard the un- 
satisfactory method of separated 
excavation, resulting i in Mr, Beard — 


directing a scraper operator to re- _ 
move topsoil over a wider area so _ 


‘that unsuitable material was not 
placed over topsoil. See also Inspec- 
_tor’s Report, dated Aug. 24, 1970, 
which states that separated excava- | 
tion from. station 5+00 to 2+50 on 


66B was-unsatisfactory as the area | 
where the spoil was being. placed 


had. not been: stripped and caliche 


was getting into. the [irrigation] 


corrugations. This situation is: de- 


picted ‘in photos, Govt.’s Exhs. 51. 


aud 52. It should be pointed out, 
however,.that under the ae 
tions ‘the: ‘separation -of material - 
detrimental to farming operations 
from. the in-place topsoil was to take 
“place after the. trenches had been. 
backfilled (Paragraph 39c.). ~ 


‘to show 2 feet of topsoil. to be ‘Stripped. He — 


Mr. Beard. admitted that if he 


did: not: strip: the area for the spoil 
pile, he would’ be required to clean- 
up the area (Tr. 572-73). The rec- 


The ee 1S util as to ee | 


- prefer réd method of accomplishing | 
separated excavation, Mr. Keltch,: 
“whose. operations were apparently. | 
regarded as a model by at least: Mr. ; 
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: Podersen,®* tastiBod hat other than 
blading off. the- irrigation. ‘rills, he 
stripped behind the trenching op- 


eration (Tr. 2,006-09). Because any 


contamination of topsoil with un- 


a suitable material .would, already : 
have occurred, the purpose -of this” 
as - stripping was apparently to avoid 
having. to haul. excess unsuitable. 
material: to a disposal area. Mr. 


Pedersen described an acceptable 
method of separation which he.ad- 


mitted. resulted i in. unsuitable mate- 
vial being mixed with. the. topsoil 


srr: 2,805-06, 2,925; Govt.’s, Exh. 


113). Respondent's criticisms of 


-_JB&C’s method of performing sep- 


oe “ar ated. excavation are not peer? 


as valid. 

Under oo 46a. ok: “the 
; specifications: backfilling of. exca- 
~-vated portions of drains was to be 


completed within 7. calendar days. 
has Cleanup. was not.a Separs ate pay item 
and the costs thereof were to be. in- 
_. eluded in the. bid prices for other 


‘items, bboy excavation and. backfill. 


The record. shows that unless back- _ 
‘filling and final cleanup was per- | 
-. formed to respondent’s satisfaction | 
within the 7-day: period, the per-— 


. centage of completion for: payment 
a pur poses would be reduced and 

_- JB&C would be threatened with a 
- prohibition. of further excavation. 


See Inspectors’ Reports, dated July. | 
Ts JSuly- 18, Aug. 28 and. Sept. 23, - 


effect. (Tr. 3,591), This testimony is corrobo- . 
rated by..inspection records.: See, e.g., Inspec- _ 


1970. Under these circumstances, it 
| makes Tittle : or no difference 
 & Mr. Pedersen’s ‘dary ‘contains repeated 


2 references to the -Keltch oy (specs. athe 
. “looking Boo: cs . 


ahother the avethod: of Seren 
desired or. specified by Bureau per- 
sonnel was couched in the form of 
directives or suggestions — for. the . 
contractor had little alter native but — 
to comply. | 


Mr. - Duane: Butler: testified that : 


ea he arrived on the:job about | 


mid-Aug, 1970, he observed JB&C 


employees with buckets in. their 


hands picking rocks and pebbles on 
oné of the lines (Tr, 989-991). ‘He. 
was informed that Bureau. inspec- — 
tors: would -not pass the’ line and — 


_ that JB&C could not get paid until 


all-the pebbles were picked up. He 
asserted that similar rocks were - 


more numerous. in ‘the undisturbed i 


areas. We find the latter assertion _ 


-credible in view of the respondents 5 


position that caliche is. very prev- 
alent. and noticeable . In Grant . 


~ County and. Mr. Weisell’s | testi- — 
mony: ‘that caliche cobbles were vis- 


ible in numerous agricultural fields 


(Tr. 1,694). Accordingly, respond- 
ent’s present position that there was - 


no caliche in the top 12 inches of the 
adj acent. undisturbed areas strains — 


credibility to the breaking point. 60 


Photos cited in respondent’s brief as 


corroborative of the | “absence | of | 
_caliche on the undisturbed surface 
are not Persuasive as the, ‘pictures | 





80 Mr. “Westfahl admitted ‘that it was rather’ 


common to find caliche gravel in: the topsoil’ | 


(Tr. -2,188).. Mr. Beard - testified to.-the- same | 


tors’ Reports, dated, June 25, Aug.: ‘15 and 19, . 


. Sept..10,:14 and 92 and Oct... 10; 1970. Mir. 
“Pedersen, who described. an. investigation off. 


the right-of-way as a result of JB&C’s claim, — 


admitted that they found eae haga in 
_ minor amounts (Tr. 21s Bo, BE os = 


536. 


do not clearly show sciginal ground | 


surtace or stockpiled topsoil. - 
- Beginning with July 17, 1970, In- 


spectors’ Reports contain numerous 
references to laborers hand picking 
chunks of caliche, rocks, etc., on 
various lines.*t. JB&C’s letter of : 
September 1, 1970, claimed that 


cleanup roadived by the Bureau was 


unreasonable and excessive (Appeal — 
file, Exh. 37). The dollar amount: 
attributed ‘to this claim was $23,- 


270.63 (letter of September 1, 1970, 


“Appeal file, Exh. 10). These letters 
were presented to the contracting 


officer’s authorized representative, 


Mr. Mendenhall, at the meeting in 


Ephrata of Sept. 1, 1970. 


At the meeting of Nov. 6 1970, 7 


in Boise, JB&C representatives al- 
~ leged that farmers were never sat- 
isfied with the way their land was 
left after it had been disturbed and 


that the Bureau had required hand 
picking of hard material as small as 


1 inch in diameter (Memo dated 


Nov. 6, 1970, Govt s Exh. es Mr. 


inches, excavated with the teonehier 
and numerous instances where the 


et Inspectors’ Reports fnaicate.. rock wndas 


taking place on the days and with the number | 
of laborers listed below. In the absence of 
evidence to the contrary we assume the days 


represent full 8-hour days: Two laborers on 


July 17, 21 and 27, 1970; one laborer on 
July 31, Aug. 4, 5, 6 and 7, 1970; five laborers 


on Aug. 13; four laborers on Aug. 14; three 
on Aug. 26; and Oct. 1, 1970; two.on Oct. 16 


(4 hours w/flatbed truck); four laborers: on 


Oct. 30.{5 hours) ;.two laborers on Mar. 2, 
1971 (9 hours; flatbed truck 4, pickup 5) 5 
three laborers on Mar. 12 and 13, 1971 (9 


hours; flatbed truck and driver 9 hours), this - 


totals 802 man hours. The reports do not 


always show equipment used. We: nevertheless a3 
allow a flatbed truck for a full 8 hours on each: 

day rock picking was taking place except — 
where the reports show the contrary or a . 
- total of 131 hours. While other equipment was. 
_ Inspector’s Report, dated ‘Mar. 12, 1971. Areas 
- where” topsoil” ‘was the ‘thinnest would, of 
‘ course,” 


used in connection with cleanup, we conclude 


that its use was necessary in any event and 


. the mentioned 131 hours amply jcompensais 
; for equipment usage. BES a . 


DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 
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Pedersen ees th at the Saou 
of cleanup: required ot JB&C was. 


30 to 40 percent in’ excess of that 
performed’ by other contractors 


(Tr. 2 134-35). 

It appears that the Bureau 
rigidly enforced the provisions of 
the note on the drawing relative to. 
the exclusion of. materials. detri- 
mental to farming operations from 


the top 12 inches of backfill to the 


exclusion of the qualifying lan- 


- guage. of Paragraph 39c. of the 
specifications that such detrimental 
‘material be the result of the con- a 
_tractor’s operations and that the 
‘restoration be as near as practica-— 
ble to that which existed before the _ 
work was begun. We have little dif- 


ficulty in concluding that hand- 
picking was not a practicable means 
of restoration and was thus prima 


facie beyond the requirements - of : 


Paragraph 39¢.? 

Respondent argues that J B&C’s 
problems with cleanup were exac- 
erbated by the wide trench, 50 to 54 — 


material from the lower portion of. 


the trench , spoil, was placed against :- 


stockpiled topsoil resulting in con- 


tamination Eanes: Govt.’s Exhs. 


. @ While the dictionary reveals that prac- 


_.ticable may mean possible, and hand picking 


is. certainly a possible means of cleanup, we 
are of the view. ‘that practicable in this con- 


text implies the capability of being easily and 
readily effected. Handpicking of the right-of- 
. way is not, in our opinion, within this concept. 
‘It is evident that respondent considered that 


handpicking was an appropriate | means of 
cleanup in areas where topsoil was searce. See | 


‘be’ more likely to’ have had - caliche 
within 12 inches of the surface.” 
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50, 66. aa 70; ional file, Exh. 36, 
Photo No. 6). Mr. Beard edmmitted 
that on occasion the spoil was de- 
posited on the same side as the top- 
_- soil because to do otherwise created 
~ problems in laying pipe and in ve- 
hicle operation along the trench.” 


a He asserted, however, that the con- 


~ tamination cited by the Bureau was 
no problem in that a motor. grader 
— could remove as much of the [cob- 
bles] as you want in that “It would 


: cut like this table top” (Tr. 3,667). 


Moreover, Mr. Westfahl’s testimony 


was to the effect that it was unusual 
» for the topsoil and the spoil to be 


placed on the same side of. the 
trench (Tr. 2,160-61). While we 
accept Mr. Beard’s assessment of 


_ the capabilities of a motor grader, 
we note Mr. Whitlock’s testimony 


that in his. judgment some of the 
; caliche chunks he observed on the 
surface of backfilled lines of. the 53 


system came from the trenches. We, 
therefore, find that’ at least some of. 
the rocks and. caliche chunks found ~ 
in the top 12 inches after backfill- 


_ing were the result of JB&O’s oper- 


| : ations. (See, e.g., photos 8, 4 and 5, 
_ Appeal file, Exh. 36.) These photos 


do not, of course, establish the ex- 


tent. to which chunks of similar size 


were present in the top 12. inches 


of backfilled topsoil. We think it 
clear that if such chunks were the © 


result of JB&C’s operations, JB&C 


ity, 3,666. An Inspector's Report, dated 


Jan. 26, 1971, referring to the 50J line, states 


| that after. Mr. Pedersen had [backhoe] oper- 


ator put topsoil. on right side of line they 
could. not get cravel to shield and both loaders 


, | get Stuck. 


had the obligation of excluding the 
chunks From the top 12 inches of 
topsoil. 

Decision 


[2] The only stripping ae 


_by the contract for separated exca- _ 


vation was in the 98- -inch area im- 
mediately above the area where the 
trench was to be excavated. Mr. 


Pedersen admitted. suggesting a — 


method. of separation involving ~ 
stripping an area of sufficient width | 
for the spoil pile. However, other © 


evidence which we have recited ~ 


above establishes that it was not 
understood as a mere suggestion by ~ 
either JB&C or respondent’s chief. 


‘inspector and that, in any event, — 


JB&C had little alternative but | 
comply. Under these circumstances, 
we think it is clear that the addi- 


tional stripping constituted a con- = 
structive change. Accordingly, the — 


appeal as to this item is sustained. 
The 49,900 linear feet of extra 


topsoil excavation, which times 1 _ 


foot in depth and 20 feet in width 
and divided by 27 equals the num- | 
ber (86,963) cubic yards for which 
additional compensation is claimed, 
was apparently intended to include 

all excavation with the trencher. | 


However, we note ‘that only ap- _ 


proximately 200 feet of the 53 main- — 
line was. excavated with. the 


trencher, that line 53-3° was. exca- | 


Ss ; . 

The record reflects that in areas’ where . 
topsoil was plentiful JB&C accomplished final . 
cleanup ordered by the Bureau by excavating 
shallow trenches adjacent to the backfilled’. 
trenches,. burying the unsuitable material in | 
the shallow trench and then. covering it with © 
oe See Inspectors’ Reports, paved Mar. ‘12, 

» 25, 26, 27, and 29, A971. : 


538. —-«~ DECISIONS OF THE 
vated with a backhoe and that the 
claim includes lines on the 538. sys- 
tem which were excavated prior to 
July 22, 1970, the date we have de- 

termined that the directive for ad- 
- ditional excavation was given. With 


these adjustments, the linear feet of - 


extra excavation is 44,436 which 
times 20 feet i in width and divided 
by oC: equals 32,841.48 cubic yards. 
~The appeal as to extra excavation of 
topsoil is sustained. The amount of 
the equitable. adjustment i is deter- 
: mined infra. a : 


More difficult of seciingn. is: the 


| claim for cleanup. We conclude that 
: _ machine cleanup such as. described 
— (note 64, supra) was JB&C's re- 


4a0e sponsibility, but that the required 


* handpicking was unreasonable. We 
accept as full 8-hour days the days 
shown. by the Inspectors’ Reports 
‘(note 61, supra) when handpicking 

was accomplished unless otherwise 


a indicated and conclude that at least 
2 302. hours of laborer’s time were 
_ occupied 1 in handpicking chunks ‘of 


caliche. Although it. is clear that a 
flatbed truck was utilized in. some 
cases with the laborers in the clean- 
up operation, the amount. of equip- 


- ment usage is not clear. We accept 


131 hours of flatbed truck time as 
: reasonable (note 61, supra). 

~The claim for cleanup .is sustained 
as indicated and otherwise denied. 
The equitable adjustment i 1s deter- 
| mined infra. 


| Over-ewcavation Sloping. 


7 Paragraph 6 of the General Con- 
. dion: required. the contractor to 
- fully comply with the Bureau of 


-DEPARTMENT | 


‘formed contractor that if 
hard sandy loam-hard caliche slopes would be | 
3/4:1.". The words “hard. sandy: loam”. are 

. above the -. words 
because - the. report. contains the. initials of - 


OF THE INTERIOR [84 LD. 


‘Reclamation publication “Construc- - | 
tion Safety Standards” and amend-: 


ments thereto on the date the invita- 
tion was received. Section 14.5 of 
this publication (Govt.’s Exh. 71) 
is entitled “Trench Excavation.” _ 
Subsection 14.5.1. irae as. | 
follows: Oi ee es 


| | “1451 ‘Cave-n Protection, “AML gxthe. ; > 
vation over 5 feet in depth, ‘unless’ in 
“splice: 


rock, hard shale, .. ; hardpan, | 
cemented sand or gravel, or similar stable . 
material, shall be. either. shored, ‘sheeted 


‘and braced; or- sloped to a. minimum of: 
34, to 1. Should any question arise over 


the sloping or the installation of shoring 
for safety of personnel,’ “the decision of. 
the contracting: officer’s authorized repre- 
sentative shall prevail. ee , 


The’ ‘Inspectors’: Reports are re- 2 


plete: with directives to. JB&C to 
slope the trenches ‘ a minimum of Bh _ 


to 1. “Mr. Pedersen’s diary entry for " 


- June 19, 1970, states “Told USBR 


and Etch Ollar [J B&O foreman], 
&. [backhoe] operator 1 unless i in eali- 

che or solid rock slopes will be 
3/71. This directive ignores the : 


fact that cemented sand and gravel. 


‘sa ele standard and also 3 ignores the. cf 
| possibility that other types of ma- 


terial - could quality as “similar, : 
stable materia e within the: meaning — 


of subsection 14.5.1 of the Construe- we 


tion Safety Standards. 


. 8 This language should be compared. with. ‘ 
the note appended to an. Inspector’s Report 
dated June 19, 1970, by Mr. Pedersen : 


“rock-hard -ealt che” 


six. reviewers, including: those of Mr. Pedersen, 


may have been added at a later time... 


“In 
it- wasn’t: rock- ss 
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ae Tapers “Report, dated 


7 J uly. ie 1970, referring: to Jateral 


: 53M. states, that. excavation ceased 


2 ~ at. 11:23 a.m. ‘by orders of D. Peder-- 
‘sen: because the. trench sides. were 


: not, sloped 34. to 1. According: to the 


6 report, operations | resumed at 12 


noon with permission of Mr. Peder- 


. gen... A note. appended to the report | 
Pedersen. states that the 
se depth of material to be sloped was 
sandy. loam and. that the last 2 to 8 
| feet was stable material with some — 
caliche. Slope measurements of the- 
538M and. 53F. lines on the reverse 
of the report indicate that in. only 


by. Mr. 


one instance prior to the 11:23 a.m. 


shutdown did’ the- ‘horizontal dis- 
tance equal or exceed %. 0 of. the ver- 


tical distance.* 


“At the time ‘of the et gicident, “ 


~My. Don Heinrich, project safety 


officer for the Bureau, was present — 
taking pictures of the slopes. He : 
testified that he visited the job site © 
on an average of twice a month and 


that one of the. principal safety in- 


99). “Apparently referring to the 
53M. line, he testified that. the sta: 
bility of the material was “Fair; it 
was good. material” (Tr. 9,330). On 
- eross-examination,‘he admitted that — 
- the trench walls. at that point were 
. stable (Tr. 2,336). This: assessment — 
| ae confirmed 4 in n part by Mr. Peder- minimum. Slope measurements anda sketchon 
the reverse of the ‘report. indicate that in this © 
instance 3 to'1 slopes ‘were ‘based on. the full’ 
depth of the. trench. The Bureau has Tecog- > 
nized depths of caliche to 4.7 feet on. 584 and. 
the soil classifications show that 53.5 is pre-- 
dominantly | ‘ealiche gravel, both of which’ are 


prima facie stable material as defined in, the’ oe ot 
safety standard. 


. yk The beaeae ‘vertical atcimee ‘reported’ is 

- ° 4.5 feet, which exceeds the depth of topsoil 
hap? et stated jn the soil’ classifications for 53M. How- 
-". ever, ‘the trench. ‘at this. ‘point averages 8.0 
_ feet,in depth and it does not appear that 3 to 

L sloping was required for the full ce of the 


: treneh. 





sen’s s diary entry for July 7 ” ‘1970, : 


which states that the trench looked ai, 
good but was not 34 to 1. The diary, 
quotes | Mr. Beard as stating the Bu- 
reau was being unfair. Soil classifi-. 
cations on 53M reflect that topsoil. - 
ranged from 3.1 feet to 4.4 feet in 
depth and that the remainder of 
‘the material was caliche gravel. i 
Caliche gravel is prima’ facie stable 
mater ial within the moves. of the ae 
| safety standard. 2 
~The requirement for 3, - ic log oe 


ing is not unqualified and it would © 


.geem that it was the responsibility rs 
| of Bureau inspectors to determine if oe 
the trench was. being excavated in: 


stable ‘material. "Nevertheless. Mr. 
Heinrich’ testified : that: none of us 


; [Bureau personnel] were qualified ee 
to determine if the trench was: safe | 
| (Tr. 2,830). Bureau’ inspectors. re- 
“quired 84 to 1 sloping in material © 
they recognized as. being firm.®? - 


JS B&C's. claim for trench excava- 


tion beyond. the. pay. lines caused by 


the Bureau’ S enforcement of 4 to 
fractions observed . was failure to 


maintain 34 to 1 slopes (Tr. 2. 328— io cussed at the meeting ij in Ephrata. on 


Sept. L, 1970. JB&C representatives ) 
argued: that. interpretation, of the ~ 
| ‘sloping requirement Py Bureay field) - 


1 sloping was | among items. dis- 


material: was. firm: and. there. was no caving, 


“but that the slopes were not % to.l and the © ~ 
" backhoe operator.was told to:slope them to the .» 


: er An Inspector's. Toe dated ‘July 10, ae 
1970, referring to the 538-4 line; states that 


5400 DECISIONS OF THE 


ae personnel was too stringent, Sig- : 
mete nificantly, the ‘memorandum sum-_ 
 ‘marizing the meeting. (Govt.’s Exh. 

- 72) refers to 84 to 1 sloping as being 


| applicable to common excavation. 


: ~The claim was. set forth ina letter 


a presented . at the meeting, dated 
: Aug. 29, 1970 (Appeal File, Exh. 


- 99), which after referring to in- 
ras stances | where. excavation beyond. 


“pay lines had been directed to pre- 


~ vent ‘sloughing of the trenches and 7 


stating that JB&C was very cogni- 


-zant of its safety responsibilities, 
ae asserted, that, the additional excava- 
> ide tion, was beyond: that required by 
ey Paragraph. 46(b). of the specifica-_ 
~ tions and Paragraph 6 of the Gen-. 


eral. Conditions. unless specified as 
shielded. excavation. on the draw- 


. | ings... It was. also. asserted that the 
: additional. excavation caused the 
usage - of. extensive. quantities of 


extra. filter gravel. 


JIB&C’s letter aE + Sept. ae “1970 


; (Appeal. File, Exh. 10) alleges that 


the additional excavation. amounted 
- to, 15,944.76 © cubic yards which at 


the contract price of $1. 49, ‘per. cubic 
yard - ‘totals $22,641:56. The addi- 
tional ‘excavation’ was alleged: to 
have been‘incurred: on lines 53,53A 


through: 58 and on the 66 mailing: | 


“The claim was denied in-a letter 
from "the .COAR, dated’ Sept. 28, 
e 1970" (Appeal File, Exh. 30) which; 
inten alia, quoted. a portion. of Par- 
digraph “46(b)." of “the specifica- 
tions, ee asserted that the Tequire- 





bat 


"08 Paragraph, 46b. ‘Teads 3 in. | pertinent pares 


| “Where. shielded, excavation. is prescribed on 
: the drawings, the sides ‘of.the drain pipe trench. 
‘below the elevation of the top of the. graded 


: gravel’ ‘filter shall be excavated ‘to vertical 
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iene ioe shielded excavation was a 
design. requirement ‘unrelated | to 
safety, that shielded excavation om 
only required the bottom portion of — 
the trench to the top of the filter 
gravel to be “supported against 
sloughing and alleged that sloping 
had only been required where the 
material was other than stable ma- 
terial as defined in the Construction o 


‘Safety Standards. 


The ‘lines upon which shielded, 


excavation was specified have been — 
identified (note 56, supra). 
noteworthy that Mr. Kolterman tes-- 
tified that. the Bureau specified 


‘Tt. is — 


shielded excavation where. it eX- 
pected sloughing (Tr. 2,862). It, is, 


of course, clear ‘from. the last. sen- 2 
‘tence of Paragraph 46(b) of: the 


specifications (note 68, supra) that a 
specifying shielded excavation does 
not relieve the contractor of respon-— 
sibility for safety under tease 
6 of the General Conditions. °°. 
' ‘Discussions at the Boise ‘meeting 
of November 6, 1970, revealed. that 


the principal differences between : 
the parties | as to sloping involved 


judgment as to the stability of mia- 


| terial excavated (Govt. 8. Exh. 8). 





Sides, Wwhidh.- shall be. étpported be ‘means’ “of | 


_ aD; approved shield, eribbing: - ‘sheeting or.other.. | 
approved methods which will prevent slough- 


ing of the'sides of that portion of the’ trench’ 


until after.the gravel: filter material:is in, Place. 


The portion ‘of the trench above the: elevation 
ofithe: graded: filter. shall be éxcavated orimain= | 
tained to prevent sloughing of the. sides. The 


‘reaches shown on. the drawings. tor, shielded 


excavation shall be considered . minimum. and - 
are not. to. be. construed as_ ‘relieving the con- — 
tractor of the full responsibility for safety of 


persons, or for damage to. .property. because. . 


of, his operations under the. contract, as, pro: 
vided in Paragraph 6 of the General 
Conditions.” - 
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 Becades, eigtionan®: a nes: in-: 


‘Goleed: in the claim has not been fur-. 
~- nished, it is not clear that the claim. 
is restricted to backhoe excavation: 

We note that the 53 line from sta~ 
tion 25-400 to EOC was excavated. 


-with the trencher prior to the instal- 


Tation: of the laying shield.®? Al- 


though backhoe excavation ‘on. the. 
«66. mainline was limited to the area, 
from station. 6+00 to 18-+00, a 


manhole at approximately station 


_ 27+00, the area from station 83+70 
to 85-+60 and the area from station 


55400 to 56+00, the portion of this: 
line excavated - through station 


; BET 5 involved 15-inch pipe which 


was too large-for the laying shield. 


Nevertheless, the clear implication 
of Mr. Beard’s testimony is that 
‘the claim for additional sloping én- 
compasses only backhoe: excavation 

_ (Tr..1,886). He estimated that the 


‘> sloping required. by" the Bureau‘was 


~. 20: percent in excess of ne ie. 
- requirements. | : 
Laterals. SBA eid 535 in-' 
volved i in: the claim: were excavated 


with backhoes.. Examination of the 
7 ‘soil | ‘classifications. for. these” lines 
- indicates. that. material excavated 


was principally: described as sandy 
loam, sandy silt, or sand. Some clay 
‘mixed with caliche was reported. on 


53D and some “sand caliche” [sandy an dard, ‘However, “an. Inspec tows? 


mn caliche]} was, ‘reported, on: 3B. Ab: Report, ‘dated Tune: 19, 1970," eh | 


sent. ‘evidence to the. contrary, we; 


conclude that the material described; 


_ is not: stable. material as defined: int 
the. Construction: Safety. Standards 


@ The laying shield was quncned Giving the : 


_ period. aay 20-27, 1970 (Inspectors’ Bepceta)e 


gad was. Sins eek, that loping of 


34 to 1 was required unless the con~ 


tractor..elected: to. shore, sheet’: or 


brace. The evidence would not sup> 
port. a finding that the. Bureaw Tes. = 


quired sloping in: excess ‘of 3h to £: 


on: these lines (Summary. of: Slope - a 


Measurements, Govt.’s Exh. 73). 
Material on the 53 line’ through 


station 18+00 is described i In the — 
classifications as-principally topsoil’ 


with the remainder. of «material — 


shown to be chiefly saturated sand’) — 
and clay or fine sandy silt with light 


clay. From station 11+-00 to 13-00 
topsoil is 2.8 feet’ .to3.0 feet.-in- 


‘depth and the remainder of:the ma=- 
terial is shown as firm clay mixed | 
with fine sandy loam.'We havelittle 
difficulty in concluding, absent a 


showing ‘to the contrary, that .ma-> . 
terial so described is not stable as” 
defined in the: Construction Sa - 
Standards. a 


As indicated in. euaianne the: e | 
“Gaim for differing site conditions, 
the soil classifications in the area’ 


from station -14+ 25 through. 20-+-00° 
show. amounts of. topsoil. ranging’ 


from 3.3 feet: to'4.3 feet with the. _ 
remainder . of: material shown‘ as’ 
chard. :caliche’® and: cemented” brown‘ 
sand. ° ‘Material: SO: described: would’ 
appear to ‘be «within. the’ definition’ 


of: :stable “material - in the. safety. 


ferred: to: previously, covering’ “thé " 


atea from station 19-+10°to14+30,° 


states that the backhoé operator was 
instructed:to’ slope trench to a‘mini- 


'- mim of 34 to i’as in thé contracting’ 
officer’s: open: miterial was: ‘not* 
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er enoien to ‘support vertical 
walls, The cited report contains the- 


-motation by Mr. Pedersen quoted 


above that unless material was rock, 
hard. sandy loam or hard caliche 
slopes would be 34 to 1. Material ‘in 
addition to. topsoil described in the 
classifications would appear to’ be 


: within the exceptions in Mr. Peder- 
sen’s notation and although subse- 


| quent: Inspéctors’ Reports indicate — 
that sloping was discussed, it is not 


clear. that 34 to 1 sloping. was -re- 


* quired from station. 1é+380 to sta-_ 


tion 20+00.: 


An “Inspector's Ss Report, “dated 


ma une 22, 1970, states there . was 


7 severe: caving on the 53 line at sta-— 


tion 21+20. Soil classifications at 
stations 20 +90 and 91+05 show 4. 0: 


_. feet and 6.1 feet; respectively of top- _ 
soil and that the balance of material. 


~ excavated was saturated sandy silt. 
Such material is clearly not stable 

and 34 to 1. slopes could properly be 

required. Material from station 


— 99.+-00-to HOG at OT +94. 3 is shown 
~ by. the classifications to be topsoil : 

- ranging from 1.5 feet to 3.6 feet-in 

depth with the remainder listed as” 


caliche | gravel or. hard © ealiche 


gravel. The requirement for sepa-_ 
rated excavation called for the re- 
‘moval of 2:0. feet. or the depth of. 
topsoil, whichever was less, and the 
amount of topsoil remaining was — 
negligible. :Caliche: gravel. or hard 

- caliche gravel is. prima, facie stable. 
material within the'meaning of the 


| safety standard. Nevertheless, an 
Inspector’s Report, dated June 23, 


1970, apparently covering the area, 
from station 2100 to 28+ 30 
states that the backhoe operator ¥ was. 


DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR 


“184 eure 


| instructed - oy slope ene ce - 
more. A. separate Inspector’s Report . 


of the. same date. shows trench | 


depths at stations 23+00° and. = - 
94+00 of 9.29 feet and 9.13 feet, 


with horizontal ° measurements of | 


7.0 feet, which is slightly in excess. 


of 34 to 1. Excavation of the 53 line 
from. station 95+00 to EOC was | 
accomplished with the trencher and 
although the laying’ shield was not 


yet attached; there is no-evidence 


that 34, to 1 sloping was required. — 


Material in the soil. classifications e 


for the 66 mainline through station — 


-17+00 is predominantly topsoil and: 


the remainder of material is shown — 


to be clay, fine sandy clay or caliche: | 


mixed with silt. Instructions to — 
maintain oA to 1 slopes in clay ma-_ 


terial were given (Inspector’s. Re- 
‘port, dated Aug. 27, 1970). Material © 
so described may not be considered 


stable material within’ the meaning | 
of the safety standard. Material ex- . 


-cavated on the balance .of the 66 — 


mainline has been‘described in con- 
nection with the claim for differing - 

site conditions and:in Appendix I. - 
Portions: of this. material would 
clearly be stable material as defined - 


in the. safety.. standard, However, : * 


there is no persuasive evidence that: 


LA to 1 sloping. was required i in this - 


area by the Bureau. . 


The record does ‘show Mecca a 
directives by. Bureau inspectors to 


lay back the slopes more on the 66 _ 


H, J and’ L lines and on the 53-7 a 
ie (Inspector’s Reports, dated 
Nov. 6 and 9, Dec. 7 and 31, 1970). — 
The: specific. directive on the 66H — 
line appears to be applicable to the | 


area from station 14-425 to 16+80.. 


‘s Soil eae Nee this area. show 4.0 


feet to 4.5 feet of topsoil and that 


the. remainder. of the: material is 


= _ Tock. or some form of caliche. While 
_. the material other than topsoil ap- 


-pears.prima facie to be stable with- 
in the meaning of the safety stand- 


ard, there is no evidence that 34 to 


1 sloping was enforced beyond the 


_ depth of topsoil. - 
 -. Directives to lay the stapes back 
‘more on 663 appear to be applicable 


to the area from station 0+25 to 
-1+00 and from 5+00 to 9+00. The 
former area was’ unclassified and 
the soil classifications and profiles 
for the latter area show 4.0 feet to 
4.6 feet of topsoil with the balance 
of material shown as some form of 
 ealiche. While we consider ¢aliche 


ma. as ‘prima facie. stable. within the 
| ‘Iheaning of the safety standard, 
- again there is no evidence that the 


7 sloping requirement was enforced 
beyond the depth of topsoil. 


’ The same ‘findings are applicable . 
es to the other instances of specific di- 


a, rectives- recited in the Inspectors’ 
Reports to lay the slopes back more 


on lines: 66L and 53-7, that is there - 


: is no. evidence that’ ine additional 


sloping. extended beyond the depth 


of topsoil. A sketch labeled “typical 


backhoe trench excavation” 7° ap- 
‘pearing in the soil profiles for the 
66 line is deserving of comment. — 

- This shows a trench width of 13.5 


ane to 14. 0 feet at original ground, 


70, Similar apetsies appear in the profiles 
applicable to the 66K, 66P, 66Q and 66S lines. 
- Bee also the sketch on the reverse of an In- 


.. \speetor's Report, dated July 10, 1970, ap- 


- plicable to the ‘53-4 anid 53-5. lines (note 65, 
supra). 


APPEALS OF JB&C COMPANY 
BA illic 28, 1977 : 


a, topsoil depth 0f3 3. 0 qaeaet ‘6 4. 0 feet | 


with the remainder of the excava- 


tion being shown as caliche. The 
narrow part of the trench having 


vertical walls is in caliche. Restrict- : af 


ing slope measure to the depth of 


topsoil and assuming a topsoil. - 


depth of 4.0 feet, over 3.0. feet’ of 
horizontal distance was excavated — 


for every 1.0 feet of vertical distance 


or a ratio exceeding 6 to 1 when it 


is considered that 2.0 feet, of topsoil 
has been excavated and stockpiled ar 
in accordance with the. requirements — 
for separated excavation. However, 
these ratios are drastically reduced —~ 


if slope angles are based on the full 


depth of the trench and if the meas- 
urements exclude the width of the 
trench, which the sketch indicatesto.. 
be 4.0 feet to 4.3 feet. While the fore- 
going indicates that there is room 
for interpretation as to the appli- : 
cgation of the 3% tol sloping require- 


ment and certainly room for reason-— 
able differences of opinion as to 
whether material was stable, we 


simply cannot say on this record 
that sloping required by the Bureau 


was in excess of that. specified in 
the standard. . — | 3 


Decision 


Our fndings Aebliaw tliat Be > 


reau inspectors enforced the 34 to. - 7 


1 sloping requirement in ‘material . 
they recognized as firm and which 


might well have qualified as stable 
material within the meaning ofthe 
safety standard. It alsoappearsthat — 

slope angles were computed at times 


based on depth of topsoil and at - ; 


~ $10,760.22." based: on.’ 
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: other times based on full depth ‘of 


_ trench even though material other 
than topsoil appeared to be stable as 


defined in the safety standard. 


Nevertheless, we liold that appel- 


Jant has failed to prove that the 


‘Bureau’s - interpretation ‘and en- 


‘forcement of sloping requirements 

- =was beyond that required by the 
- safety standard. It follows:-that the . 
‘claim: for over-éxcavation. ‘on slop-" 


eS must be, and hereby i 1s ‘denied. 


© Miscellaneous. Claims , _ 


i) TBRO'S clair’ for: the costs of 
aigsiog the. potato field was orig- 
inally asserted’ in the amount of 
$15,966 by letter, dated Oct. 14, 1970 

‘(Appeal F ile, Exh. 40). The fe 
“included equipment moving costs of 
$9,104.80 and 17 10-hour days of 


= pumping time for 3° ‘pumps. during 


‘the period : September 14 to October 


8, 1970, at a rate of $40. 36. per hour A 
ora ‘total of $6, 861. 20, Respondent 
tequested. a detailed breakdown of 
the costs and substantiating data.in~ 


‘support of the claim (letter, dated 
Oct. 28; 1970, Appeal File, Exh. 
_ 41). This letter was apparently 
hiever answered. However, i in a, let- 


- ter from appellant’s counsel; dated — 
October 4, 1973. (Appeal File, Exh. 


27), the claim. was reduced to 
equipment 
costs of $6,487.70, labor. and. super- 

' -yisory costs .of.. $2,081. 49,. ‘overhead 
of 15 . -Persant and, profit, One 10 
percent, ed 

. The.. one nie 
ea that. an appropriate. equit- 
able adjustment was $1,886.21 based 
on alleged. actual moving time. of 


i DECISIONS OF... THE: DEPARTMENT. 


ee eae | 


OF THE INTERIOR _ ‘[s4 LD. 


* ara meat teveive 7 as repor eee in 
Inspectors’ Reports. and summar-_ 


ized (Govt.’s Exh. 78) plus a mini- 
mal allowance of time for prepar- 
ing to move at hourly rates set forth. 


phe the letter from appellant’s coun- | _ 


sel of Oct. 4, 19738 (Appeal File, 


xh Qf); The amount allowed by 
‘the contracting officer included 1 


monith’s rent for each of four pumps. 


(two 4-inch pumps, a 38-inch anda’ 
9-inch: pump) and 56 hours:of ac- 
tual. pumping time at $2 an hour. 


Rental -rates for the pumps: ‘were 
assertedly based on the Associated 


Equipment: Distributors -Publica- 
tion for 1970. It:is not apparent 
where the $2 per hour operating — 
cost which incliided fuel and some 


labor’ was obtained ‘and there is no- 
record support for ‘this figure. A — 


flat 15> ‘percent. was allowed. for 
overhead ind profit. eee od 


~ Operatirig time: for pumps ‘ae 


| lowed by the contr acting officer does - 


not include all pumping: time dur- 


ing the ‘period Septémber 14 to Oc- — 
tober io 1970. For example, operat- 
ing time’ ‘for a8-inch diaphragri 
pump allowed by the contracting. 
Officer ‘was ‘only. 614. hours on Sep- - 
; tember’ 15, 1970. Nevertheless, this 
“pump Is reported to’ have. operated : 


the entire shifts of Sept. 30 and Oct. 


dyand 4 hours. ‘on, Oct. 2 at, the man-. 
“Hole” at station 18+85 on. 66K (In: 
-spectors’ ‘Reports, dated Oct. Land | 
“Oct. 5, 1970). “We think also. that 
‘the amount allowed byt the contr act- 


ae listed. (Govt.'s g. “pxh.. 78) ‘con- 


.sists of an.Austin. Western. prader, an. AC 260 
elevator. scraper, a Drott backhoe; the Cleve- 


land 400 trencher, ‘an AC 5450 front-end _ 


loader and an AC HD21 dozer. . 


Ae se -APPEALS 


‘ing ‘officer is s inadequate | in failing — 


to recognize the effects of the move 


on the ‘efficiency of the. contractor’ S 


operations generally. However, ap- 
_-pellant did not .offer any. specific. 
evidence in support. of the amount 


claimed at the. hearing. = 


A claim for 617.8 oe yards of 
additional filter | material. used. on: 


. the 53. system at the contract price 


of $3. 81 for.a total of $2, 353. 82 was . 


presented atthe meeting in Ephrata 


10). Tnspectors” ‘Reports establish 
: ‘that J B&G. ‘was directed to ‘over- 


7 excavate and place additional filter” 
material ‘on the 53 system.. (See, 
Ses Reports, dated June 11, 1G, 18, 

93 and July 7, 8, 15, 17, 1970). See. 


also Inspector’ S Report, ‘dated Sept. 


8, 1970, concerning over-excavation 


fora qoanhole. on the 66E line. In a 


is letter, “dated Oct. 1, 1970: (Appeal | 
- file, Exh. 48), JB&C referred to a. 


- specific instance on the. 66 mainline 
(date and’ station, not specified ) 


— where it had. been dis ected to place. 

‘additional filter er avel even though ~ 
in the opinion. of J B&C representa~ 
tives the material had been placed 
in ‘accordance, ‘with the specifica- 


| ‘tions. Tt was also asserted that 9.85 
‘times: the specification quantity of 
‘filter’ gravel’ had been ‘used on the 


~ a 66. inainling® “for - which 2 a ‘Dilling 


would follow... 


i Although it‘is' not. eutcie clear, the 3 inei- © 


‘dent referred to apparently: took place,on Sep- 


“tember 18, 19 70, and: involved ‘the area from - 


ustation: 56+-59 to 58+00, on: the 66; mainline. 
An: Inspector’s Report for. that date. states 


there was. only 2 ‘inches of filter gravel over the . 
pipe in. places. The minimum required by ‘the 


- ‘specifications. and drawings is 4 inches. See 
oe also, Pedersen: diary. entry. for Sept. 18, 1970. 


OF. JB&C. COMPANY, 
"September 28, 1977 


The. "Bikenn’ tesponded” to. ‘itis 


October 1 letter on October 15, 197 O- 
"(Appeal File, Exh. 50), pointing 7 
out that the filter’ gravel’ placed at... 
; particular stations (note 72, supra) 
did not meet the minimum pre- 
scribed. by the specifications and 
that material. placed beyond the. | 
paylines (trench. width at. the cited. - 
stations _ was. assertedly approxi- ut 
mately 50 inches), was: not compen- | 
ag sable... bit | 
on ‘Sept. ae 1970. (Appeal file, Exh. a 


The claim ‘for. additional, ‘iter = 


Sona in. ‘the amount. of. “$12, = 
569.19, based on usage of 3, 299. cubic Se 
yards; above specification require-_ = 
ments at. the. contract. price was re-: 
asserted by. letter dated Dec. rae 
1970 (App.’s. Exh, D). Excess. filter: = 
gravel: of 7,344 cubic, yards owas 
claimed in, "the: letter of October 4, - 
1978 (Appeal file, Exh. 27), and at 
the contract. ‘price | of $3.81. totals | 
$27,980.64., The ‘contracting. officer 
“deter mined that. quantities, of filter 
- gravel: for which JB&C. was “paid a 
included | 154 cubic. “yards. resulting. 
from, directives. of Bureau ‘person- | 
nel to place material in excess of | 
“minimums required , by. the. specifi-_ oye 
cations. ‘Because. the total quantity eo 
10, 602 cubic yards), paid for, by. 
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‘mated quantity (10; 550 cubic yards} = 
by, only: 52 cubic. yards, it is.notap- — 
parent, how the figure. of, 154, cubic i 
| yards was computed. __ - 
The contracting’ officer. also Rees 8 
“pitied” that. extra. filter, gravel used 
by appellant was: due::to the: tr ench. 
“width’ exceeding’ 50" ‘inches 3 in many 


instances. as compared to. the ‘pay- - 
‘lines of 28 oo wastage resulting . 


| : Fon nae to relay off etede pipe: 


and: other ‘factors for which the 


: Government. ‘was not responsible. 
— “Tt is, of course,. not unusual for ac-: 
tual quantities of filter gravel used. 
~. to exceed pay quantities by from 30 
percent to 100° percent.” Apart - 
- from the instances cited in the In- 


- spectors’ Reports referred to above, 


‘there is no evidence that JB&C was. 
directed to place filter gravel i in ex- 
cess of minimums required by the» 
specifications. Despite the apparent 
discrepancy of 102 cubic yards in» 
. . the amount above estimated quanti- 
~ ties for which appellant was paid as 
determined by the contracting of- 
_. ficer and that shown by the record : 
a 2 (Construction Summary and 
_. Voucher, Gov’t.’s Exh. 11), there is 
'.'no evidence that appellant has not 
been paid for all quantities directed 


to be placed by the Bureau in excess 
of specification minimums, 

Item No. 8 of Schedule No. 1 aad 

: Item No. 28 of Schedule No. 2 pro- 


vided for loading unsuitable mate-_ 
rial for disposal. Item Nos. 9 and 29 - 
ae of Schedules 1 and 2, respectively, 
~~ -ealled for overhaul on the basis of a 


_ unit of a mile cubic. yard. A mile 


 .eubie ‘yard was ‘defined in. ‘Para- 


: graph 55 of the specifications as a 


cubic yard of excavated material — 
hauled ‘1 mile in excess of the frée~ 

“haul limit. The free- haul limit was — 
defined ‘as 500° feet. 


exceed estimated quantities by from 25 per- 


cent to 100 Percent" and that Mr. Beard ‘was ~ 
: aware of this fact. See also Whalen. & Com- — 


pany, TBCA-1034-5-74 (July: 18, 1975), 82 


a - D. 335, T5—-2 BCA par. 11,377. 


DECISION 8 OF THE DEPARTMENT OF THE INTERIOR 


(Under Para- 


graph o+ (b) of the specifications, - 


excavated material not suitable for — 
backfill as determined ‘by the con- 


tracting officer was'to be deposited 


‘at designated points along the 
right- of-way. This paragraph pro-.— 
vided that “Waste banks shall be — 


left with reasonably even and uni- 


; form surfaces.” ° 


In a letter, dated July on, 1970 : 


| (Appeal file, Exh. 1), JB&C as- 


serted that its contract did not re- 


quire the spreading of excess ma- — 
terial on the roadway as directed = 
_by Bureau inspectors and requested 


reimbur sement in. the’ ‘amount of 


$297.50. The Bureau did not ree 
spond to this letter until Nov. 10, 
1970 (Appeal, file Exh. 2). While eet 
referring to the specification provi- — 


sion requiring waste banks.to be left 


‘with reasonably even and uniform © 
-surfaces, some liability for the ad- — 


ditional work was recognized. Ap- 


pellant was requested to resubmit — 
_ its-costs. The contracting officer de- 
termined that an: 


equitable adjustment. for oe addi- 


: tional work was. $168. 50. 


In the letter of Oct. 4, 1973, ‘from | 


its” counsel, JB&C asserted a claim ~ 7 
for disposal of unsuitable materials. 
in the amount of $36,884.80. The 


claim is based on operating time at 


hourly rates for a dozer, scraper, 


wheel loader and motor grader 


during a period. beginning i in July 
—— . é 
8 Tp, 2791, 2807-08. rey (ede Report, = and ending in October: 1970. No 
‘dated June 30, 1970, refiects a discussion. be-. . 
, ‘tween Messrs. Westfahl and Beard to the effect _ 
that actual quantities of filter gravel might . 


attempt was. ‘made to: relate the 


amount claimed to cubic yards of - | 
_ material loaded or hauled in excess 

of the free-haul limit. of 500 feet. 
| The contracting officer determined 


| (ee LD. et 


appropriate. _ 


5 APPEALS 


| that appellant had ee paid under 


7 the schedule items (Nos. 8 and 9 


a under Schedule vee and 98 and 29 
7 under Schedule 2) for all loading 

| and overhaul for which payment 
was due.”* Appellant has presented 
no evidence to controvert this. con- 
clusion and there is no. evidence i In) 
the record to support, a finding that 


the contracting officer erred in his 


determination that appellant has 
been paid for all loading and over-_ 
haul for which payment was due. - a 


~The final claim under this head- 


~ ing involves claims for costs result- 

ing from Bureau survey or: profile. 
Paragraph 20(a). of the 
specification ‘provides, .imter alia, 
that. lines and grades for proper ex- 


errors. 


 ecution of the work would be es- 
tablished by the contracting officer. 
The depth to which the trench was 


to be excavated was marked on sur- 


— vey stakes set: by the Bureau. In- 


_ spectors’ Reports, dated Aug. 24 and. 
25, 1970, indicate that there was & 
survey error on the 66B line and 
that JB&C shut down operations on 
_ Aug cust 24 as a result of the error. _ 

_ This situation was brought tothe ~~ 
attention of the COAR ina letter,. —_ 
dated Aug. 31,1970 (Appeal file, | 
Exh. 31). The letter stated that cost. 


and accounting data would be sub- 
mitted at.a-later date. Appellant’s 


- letter of Oct. 4: 197 3, established | 

_the amount of the claim as $4,079.53 
_ for time lost on n Aug. 5 and : 31, 197 0. 
An Thepector’ s “Revert, “Gated ee 8B, 


1970, states that the contractor hauled 10 | 
- loads of surplus. unsuitable material from sta- 


tion 18+00 to 28+00 on 66C to stabilize a 


wet area, station 10+00 to 12+ 00, on 66H. | 


OF JB&C COMPANY. 3 
September 28, 1977 


‘The contracts ofitee felemmined ae 
that an appropriate equitable ad- 
justment for the lost.time (3 hours 
for equipment and 3 hours for 
laborers) was $419. 04. In its answer 
to the complaint, the Government — 

admitted that, because the contrac- 

tor had to relay some pipe asa re- 


sult of the -error, an additional 


$529. 99 was due appellant. 


In its complaint, JB&C alleged 
that there was a survey error on the. 


668, which apparently. accounts for 
bringing | in the date of Aug. 31, 

a 197 0, asa date for which delay casts i 
are blamed. While. the record does ee 
not reflect that there was a survey es 
_error on the 668 line, an Inspector’s 


Report, dated Sept. 18, 1970, shows 


_ that there was a survey error on the. an 
66T line. However, the report states - 
that the contractor did not loseany 
time. Appellant has not presented 


any evidence to establish that. the — 


amount: conceded by: the Govern- a 
-ment to be due for the survey error 


on.the 66B line is inadequate or that _ 


any delays were incurred as a result 


of survey errors on . the 668 or. -86T. [= 
lines. 2 ae 
: “Decision 


“On brief, ‘respondent cee taken | 


| the position. that the listed claims 
have been abandoned. While'this is 
a permissible conclusion, we have . 
_ gone into the claims in some detail 


because it was not self-evident from 


the record that. the: claims were | 
without. merit. We deny the claims 


for lack of evidence that. the. sums 


allowed by the contracting . officer 
were ¢ erroneous or that the contract: eo 


48 ‘DECISIONS OF! THE: 


ing officer’ s denial of the claims v was 
ae a ae 
Equitable Adjustment 
| ac its initial claim (Appeal file, 


Exh. 10), JB&C alleged thatthe - 
cost. of. excavating 13 732, 48 cubic. 


yards of. rock -was. $116, 726. 08. or 
$8.50 per cubic. yard. The cost. of 
excavating 17,252.38 cubic yards of 
- rock was: alleged to-be. $7.62 a cubic 


¥ rard j in the submission of December | 
15, 1970. (App.’s. ‘Exh. D). Appel- 


ign: credited, the Bureau with. the 


amount:paid. ($1. 42..a, cubic yard for: 
Schedule 1 and. $1. 32 a-cubic yard 


- for. Schedule 2) in determining the 
sum. allegedly due. 
 ..Cost:data. en bse appellant 


oe i a: -meeting: with-:the Bureaw:.in 
- Boise on. Aug. 6, 1973. (Appeal file, 


7 Exh. 21) shows revenue under the 


contract of $322,090.24 as compared 


with total. costs of $681,709.08 for. a 


| _ net loss. of $359,618.84. Included was 


a statement signed by TB&O's ac- 
_ a countant Roy M. Charles, that» 


_ Accounting for additional construction 


: costs due to: changed conditions has been 
= completed on the basis that any changed 
condition -results:in not. only direct costs 


- on the specific item but also indirectly on 
all related. ‘items. Using this line of rea- 
soning’ the cost accounting ‘for: the pur- 


“poses: ‘of determining additional costs — 
nance “on the 


includes’: all costs 


contract... 


The Bureat ‘requested: Pe 


- information including thé. precise — 


~ amount claimed for rock excavation 
as well as details and cost. data to 
support ‘the other claims (letter, 
dated Sept. 14; 1973, Appeal File, 


‘DEPARTMEN T OF THE 


INTERIOR [84 LD. 


| “ish. 26). The response Frott appel- | 
‘lant’s counsel (Appeal file, Exh. 27) 
indicated ‘that 


$491, 593, 20° was 
claimed as additional costs for rock 


excavation. It was alleged that of 


81,660 cubic yards excavated, 32,130 
cubie yards were rock. A cost: factor 
of $602 per cubic yard including 
overhead and profit was determined 
by subtracting from total expenses 


for the. month of J. anuary 1971 
: ($54, 526. 80) the amount of revenue 


received for. that month ($24, 044.- 


U5) and. dividing the difference of 
$30,482.05 by. the total. amount. al- 
legedly. excavated within paylines 
(6,298. cubic yards) for the month. 
_ Mr. Charles testified that the month 
of J anuary was selected because’ he 
thought that it represented a peak 3 


month for the use of manpower and © 


equipment (Tr. 1,614) . He admitted 
that there was no such thing as a. 
typical month on either contr act. 
‘The figure of $6. 02 was. multiplied 
~ not by the amount of rock allegedly 


encountered, but by. the total 
amount of excavation. _ It -1s-: also | 


noted that computed « costs for Janu- 
ary 1971, included $2,616.98 for the 


trencher. even though the: trencher 


was not ‘used on ‘Block 82. after 
Nov. 3, 1970.. | 


--Undoubtedy. because ét thee aud 
other deficiencies in its costs: pres- 
entation, appellant’ presented.a re- _ 
vised cost computation atthe hear- _ 
ing (App.’ s Exh. 00). This -docu- 
ment and 18 supporting schedules 


| attempt to allocate income and ex- 


penses incurr ed under the three Bu- | 
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ute 2a . 


reau.: peers 75. sone for:. re- 


spondent objected to the introduc- | 
tion of this document: and on brief 
have attacked its validity, denying 


| that it represents a, proper basis-for 
determining appellant’s costs.. Rev- 


enue for. the Block 82 contract is | 
~ identical to that shown:on the sched- 


ule submitted to the Bureau on 
Aug. 6,1973 (Appeal file, Exh. 21). 
- Total expenses. are now shown as 
$718,250.81 including $60,209.81 in 
inaineee costs: as compared to:$47,- 
190.20 in indirect. costs showni'.on 
Exhibit 21. This increase as. well as 
increases. in. direct. costs. were at- 
tributed by Mr. Charles to the loca- 
tion of additional. invoices in ‘the 
vendor files, which. in. turn. was as- 
sisted. by: the: receipt. of certain. rec- 
ords. from. Gulf. Insurance .Com- 
pany (Tr. 1 A14-15).. 


‘Two large.boxes of records were 


produced 4 ‘In. the hearing room. Mr. 


Charles testified that the boxes con- 


tained, as nearly as could be. located, 


complete vendor files on the ‘Wash- 
 Ington jobs performed by: J B&G. 


“(Tr 1 402-08). He testified that al- 
though’ some items (invoices) were 


missing, the récords were 85 or 90 
percent, complete and adequate for 
~ the ‘purpose of: determining profit 


-and loss on the: thrée: fobs: (Tr. 


1,408-09, 1,432-33). He. conceded, 
gees that assistance was needed 
in, for example, allocating equip- 
a ment usage ameng the three Bureau 


8 -IBRC ‘had: a . third contract (1000-1181), 
referred to..as Block. 20. This contract. gene- 
rated income in the amount of $136,733.31.and 


was performed in ‘the’ period mid-December. 
‘1970 to mid Bebmunay 1971 without apparent 


“a difficulty. a 


_ specifically 
could request: a continuance if more 


seueracts: Hor this: 7 ther iifors | 


mation as. to allocating -costs. .be- 


tween the contracts, he relied chiefly vy 


on Jack Butler (Tr. 1 428-29, 1 dL; 


1,558, 1, 562, 1,564, 1,566, 1 583). - 
“On brief. saan for respondent: 
argue that, despite extensive effarts 


in. discovery proceedings. to ascer- 


tain appellant’s. costs they did not 


have an adequate opportunity to.ex-  - | 
amine the records, supporting: the 


costs shown on-Exhibit.00. While it 
is true. that counsel. were not given 


an opportunity to examine the two 


boxes. of records produced. in. the 


hearing room until approximately 


one. week prior to the commence- 
ment of the héaring,. covwnsel -were 
Anformed «that they 


time was required: to: examine: 6r 


audit the records. (Tr. .1,406-07, 


1,423-24). No such request. was ever 


made, Accordingly, the objection: 1s 


considered to have been waived... 

. Accountants for respondent ‘did 
examine 22 of the vendor files, 19. of 
which were selected by counsel (Tr. 


3,521, 3,531, 8,542; Govt.’s Exh. 87-_ 
142). Schedule 4-of Exh. 00 is-en-. 
_ titled “Repairs” and: reflects that — 


costs were allocated Y% to Block, 82, 


5/12 to Block 87. and 1/12 to Block ae 


20. Mr. Layne, one of the. Bureau - 
accountants, testified that he was 


unable to determine whether that: al- ae 
location was proper. (Tr. 3. 527-28). = 
| Examination of a file (B-8, Chaler 


Co.) under Schedule 2, Equipment 


Rental, showed total charges. of 


$45,406.60 of which $30, 051 assert= ‘ 
edly. was not peel to: the Bu- a 


550. 


“reau contracts (Tr. 8, 529). Mr. 
_ Charles allegedly agreed. that the 
7 charge ‘was in error. Respondent’s 


- examination also revealed that a 


$20,000 payment by JB&C on equip- 
—Inent rental file B-32, Northwest 

Roads, was overlooked aad that the 
‘amount of a, $5,000 check returned 


fer insufficient funds was not added’ 
to the amount owed (File B-17, 


- Hagen Equipment Co.). However, 

if the total amounts invoiced or 
billed were correctly computed, it is 
not apparent how these oversights 
as.to credits could effect ‘costs in- 
_ curred under the Bureau contracts.” 
File C-6 (Belcoe, M. V.) under 
- Schedule 4 , Equipment Repair, con- 
cerns a claim for damages to pri- 


vate property allegedly caused by . 


JB&C trespasses while performing 


ao the Block 87 contract..This obvi- | 


_ ously is not a. proper charge to Block 
82 work. Respondent’s accountants 
also found that several of the files 


examined did not contain invoices 


- fully . -substantiating amounts 


charged and that items invoiced to. 
one contr act were charged in whole 


or in part to the other contracts. 


_ We share respondent’s concern 


- relative to allocating costs among 


‘the three contracts, Jack Butler tes- 


| tified that he was called a couple 
of years after the contracts were 
| completed and that he gave figures 
“off the top of my head” (Tr. 


ages | ne 1850). ‘He conceded that the alloca- 





ak Respondent's. examination revealed under- 
statements totaling $1,273.21 and on brief ap- 


_. pellant argues that the total undercharges al- 


most offset the overcharges. Although Mr. 
Layne appeared to agree (Tr. 3,560), errors as 


: | to credits cannot effect total:costs incurred. 


DECISIONS oF THE ae OF THE INTERIOR 
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tion as to filter ney dina: i 


probably have been- 62. percent. to 
Block 87 and 38. percent to Block 


82 rather than 50/50 (Tr. 1,650-51). _ 
He ‘also testified concerning abll .- 


for Bf, 000 or $8,000 for a:new motor 
for a Kenworth truck (Tr. 1,646). 
We note. that file C-60, N. W. Ken- | 


worth, under the schedule of repairs 


reflects a charge of $8, 726.18: If this — : 


sum-in fact represents the-cost of a _ : | 


new engine, it would ‘appear that 
it should be capitalized rather than 
expensed. A similar comment might ~ 
well be applicable to the charge of 


$9,022.76 shown in file -C-19, Dia- 


mond Reo. Charges for tires total- 

ing $9,282.60 are certainly substan- 

tial and might be excessive. = 
Indirect -expenses, ‘Schedule: 45, > 


include a charge of $19,241 for iegal 
services which: was allocated 
_ equally between Block 82 and Block | 


87. It is clear that 2 portion of this 


sum ‘represents services in connec- __ 
‘tion with appellant’s claims against 
respondent, including the meeting 


in Boise on Nov. 6, 1970, and that. 
another portion is fae correspond- é, 
ence and telephone calls with. vari- 
ous JB&C creditors (App.’ s Exh. 
SS). While the latter or a pro rata 


share thereof may well bea. proper: - 


charge against the. Bureau con-— 
tracts, the former involving claims 
against the Government would not 
be. In this connection, Schedule 16 
represents engineering expenses in 


_ the total amount of $642.75, which: | 


were allocated equally among the 


three Bureau contracts. OF this sum, : 


$288.75 is for testing of samples, 
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: expert. opinions, tex, gs: ‘related to 


 JB&C’s efforts to prove the exist- 


ence of rock. These being expenses 
incurred in support of a claim are 
considered unallowable. However, 
the sum of $354.01 (Wenatchee Ag- 


gregate) is apparently for testing — 
ageregate for conformance to con- 


tract requirements and we. accept _ 


this as a proper charge” to the oe 


Bureau contracts. 
The foregoing indicates ‘that 
there are eliminations and adjust- 


‘ments to be made to. appellant’s ie 


cost presentation. These adj ust- 
ments are shown below: 


T%reet Costs 


PTndinece: ‘costs allocated to con- 
tracts on basis of revenue: ‘(revenue 


- under 3 contracts—$772, 993.38, rev- 


enue. under Block 82—$322, 090. 24. 
or 41. if percent). } 


7 We accept direct labor, payroll taxes and 
fringe benefits in full.. While in view of our 


elimination of roaterial and hauling costs 


from. costs considered: affected: by differing’ site 
conditions (note 78; infra), it might be argued 
that a pro rata share.of labor costs should 
also be eliminated for. the same reason, we de- 
cline to do so.in this instance because labor 


costs were directly. affected by differing site . 


conditions. 


_ .% Costs considered not to have been affected ey 
, “. expenses - allocated one-half to Block 82, of - 


by differing. site conditions. 


. 7 Represents allocable portion of “waite : 
ment ‘of $28,791 to equipment rental costs due 


Accepted 


| Tim | ~ Presented | Adjustment | 
Labor (including em-. _ $176, 234. 61 7 $176, 234.61 | 
ployer cant as ae ee 
a benefits) Oe ee SE BS ae haha 
: Material (pipe, “flier +183, 443. 18 78 $153,. 443. 18 OPES ete 3 
: gravel, concrete, say. | (28. 93% | an 
: and hauling _ - of direct 
a) “ costs ad 7 Re Bee aa eae Ee 
aiggemaa Rental 245,090.53 / 12, 955. 95. Jae a 
Repairs ; 41, 802. 42 _ 2, 197. 7. 50 89, 604.92 — 
Fues 20,942.49 “20,942, 49 
Supplies - 9, 339. 24 Hee 551. 82" 3 8787.2 
Equipment hauling - 7, 197. 45 - 7 7,197, 45 | 
Subcontractors _ : 782.50. 8: 782. 50. c Oe ass 
| Bond | | 3, 208. 58 | 3, 208. 58 i 
$658, 041.00 $169, 930.95. - $488, 110. 05 


Direct costs ($488, 110. 05) and in- . 


direct costs ($51,040. 66) which we 
have accepted total $539,145.71. | 

We have found that’ JB&C was © 
required to excavate 17,110. 09 cubie | 


to fact $30,051 oe. ‘réntal’ charges “were not 
attributable to Bureau contracts:and that 
equipment rental charges weré understated by. 
$1,260. ‘Allocation: was determined on basis 
that of original amount claimed ($45, 406. 60) 
under file B-8: ‘(Chaler Co.),. $20,432. 97 was 
allocated. to Block 82 and S24, 973.63 to Block 
Bi, 3, 

= 80 Represents claim for ‘damages due to 
JB&C trespass while working on Block 87, 

81 Represents reimbursement ° of Bud Beard 


whieh any ‘amount allowable is: considered to. 
be! more Properly an overhead expense, 
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: | Tem Total ALIG 
“Office Rent en “gg gaiga gL, epac4T 

Gommunications’ «° ’ 20 5270.45 8, 45278 

Utilities _ ie ah Y412. 54000 1720038 

Travel eS | 14,274. 260° 5, 952037 
| Home Office 3 Siperviion ET a 8241, 812. 32.0? 17, 435. 74: 

Legal’ | “ed oat Ob. OS"? 712.03 

fivvineriig’ Ss) 8 BBACOWE TE 2 a7, 62 

Printing Ofiés: : AS 572.90 > -1,;:909: 90 

Insurance (exclusive of ahd «19, 454. 74° 8, 112. 63 | 


- Bud Beard Expenses 


| an of soak Abarat over ae. 
above the 9,869.41 cubic yards that 


should Seasonal have: been antici- a 
ee fairly be considered’ as: 2 ‘reduction : 


pated. ‘The total amount of rock ex- 


cavation on Block 82 was about 27,- 
000 cubic yards. There appears to _ 
he no, difference of opinion between. 
the parties that relatively thin lay-. 
—ers.of-rock-like material measuring 
— ‘t:to'2°feet in thickness could have. 
beenexcavated with little difficulty: 
using the trencher or backhoe. 
‘equipment. However, much of the. 
a? unanticipated rock was encountered 
dn Jayers. between 2 to 10 feet in., 


-thickness.. Under su ch circum- 
stances, the effect on J B&C’s work 
was that. the thicker layering of 


_ rock- like materials encountered i im- 
~ peded: the speed of the excavating 


equipment, resulted in frequent 
aS and,required | substitute 





"82 We. have. accepted. this figure’ on the’ as- 


. sumption that it represents only the ‘portion 
allocable to. the. Bureau contracts as J B&C had - 


other. jobs in progress. at the time.. 


-..88 Total amount invoiced for legal expenses: 


was $19,321. We consider $3,225 as applicable 


_ to claims against the Government. and ‘thos 


unallowable. ot 


86 There was. evidence that ‘some of Mir. ss 


Beard’s expenses were for entertainment (T'r. 
1, 586). We note. that Mr, Beard left the. job 


oe _ * 551. 82 


“$51, 040. 66 


aaothode of excavating Consequent- 
ly, the quantity’ o: 
be. reasonably — anticipated ‘cannot é 


or credit against the reasonably un- 


to constitute a difering site condi- 


Hon. i" 


, We. aioe an sdaiional $182, 000 


a costs for the added rock. excava- 7 


tion made necessary by the’ differ- : 


‘ing site condition. Such. amount. is 
determined: in the nature of a jury 
verdict because of the lack of credi- 

‘ble evidence on the actual cost of _ 
rock excavation. While we Tecog- | 


nize that. this method of computing 
an equitable adj ustment ds not 
favored, wé have made adj ustments 
to the costs as presented and thus 
consider that under the circum: 
stances °° this. represents ‘the: most : 





shortly after substantial work. comnienced on 


Block 87 and accept. ‘one-half of the amount 
claimed as a proper: indirect charge to Block 
82, . 

_ -& The adjustments which we have maile: as- 
sure that JB&C is not being reimbursed for 
losses not chargeable to the differing site con-— 
dition. In any. event we ‘agree with the 
ASBCA >. 


“Moreover, while estimating methods , 
a are-to be preferred above the total cost ap- 
| proach, we are epernded that. any adjustment 


| appiopriate, method of oe 


the amount due, exclusive: of profit cs 
and bond cost, for the. o differing site .. 


conditions.* 

We have also sean the’: ap- 
pealas to excavation of ‘additional 
topsoil (1’ x 20’) in the. amount of 
44,336 linear feet or 32, 841. 48 cubic 
yards. Tn. the ‘absence’ of a better 
| measure, we ‘simply accept “Mr. 
Keltch’s. estimate that. moving this 
material in. and. out. costs $. 50: a 


cubic. yard | (Tr. 1. 908). ‘According- | 
ly, the amount due on this aspect :of 
the. claim, exclusive of: ee and — 


| bond costs,2 1s $16.4 420. se 4. 


is necessarily | a raublective cee in + thes sense 


that the: ‘particular: eontractor damaged is to 


be made. whole. It.is: some‘measure: ‘for’ guidance 
to: know what damages ‘Should: ‘amount., to: 


using a ‘should cost’ approach as ‘the Govern- 
Tent’ urges,:* * * but we. must bear’ :in' ‘mind 


that. we are. interested in the subjective , dam- 


ages: suffered by this: appellant, assuming “it 


did not ‘compound. them by ‘its. own fault; ‘for 


the equitable . adjustment. for this contract.” if 
Robert. MeMuilan &° ‘Sons, Ine:; “ASBCA No. 
- 19,129 (August 10, 1976), 76-2 ‘BCA = 
= 12 072 at 57, 962-63. - a oe 
8 Although. vigorously denying a any “Habitity 
for. differing. site ‘ conditions, - 
for respondent, . nevertheless, were at some 
- pains to establish, through Mr: ‘Mendenhall, 
-respondent’s” view of, appropriate. methods of 
computing an equitable adjustment 
2,964-84). One such method:consisted of déter- 
mining the additional time expended due to 
rock excavation by comparing what were con- 
sidered to be normal rates of progress using the 
trencher and backhoes with the actual rates of 
progress as determined from inspection records 
and applying hourly cost factors.to the differ- 
-ence.. Another method consisted of simply 
- multiplying the amount of rock JB&C€ claimed 
to have encountered. .by what was considered 
to. be. a.reasonable:bid price for a substantial 
quantity of rock ‘excavation, 
amount paid for excavation-under the contract. 
Wither.method might. be proper under appro- 


priate circumstances. However, we conclude 
that. neither. method. would have properly 
compensated . JB&C. for: a eee amas 


stone be Vase 


Labor: ee ee 


eounsel 


(Tr. - 


‘erediting the — 


~84.1.D, 296, 77-2.BCA’ par. 12,604, 


ts. 402-1 (ce). 
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"The: claim. Cee excessive, e, cleanup 


as ‘been. sustained. as: to. 302. jours -— 
of laborer’s time and 181 hours) for nee 
a flatbed truck.**4 The hourly cost 
for laborers as stated in the letter ‘of 


October'4, 1973 (Appeal file; Exh. 
27), is $5.51 which times 302 equals 


‘$1,664.02. The hourly operating rate 


for’ a flatbed trick with driver is 
$11, the rate indicated in. appel-. 
lant’s’ letter of October 4, 1973. This 
multiplied by 181;"the number ‘of. 
hours, we have fee ied a flatbed - 


‘truck was used equals $1, 441. While 7 
we allow an overhead rate of Sper: 


cent’ on the laborer’s $s ‘wages ($51 ae 


0795). AGC “tates ‘normally. in- - 
clude. an allowance ‘for. overhead 
and no. additional allowance for 


overhead on truck usage is proper. st 


| Our: allowance. for. @XCeSSLVe, clean: 
up, exclusive of bond cost and pro- 


fit, thus bécomes: : 


8 664.02 








oe at > pent 7 ee | 
SrUckj.o-2 fo 1,441.00 
‘Total: 20°. $8, 238, 14. 


‘so We recognize ‘that a cordon of this labor 
expense was.incurred ‘more than 20 days ‘prior 
to.the time JB&C submitted the written notice 
required by the Changes’ Clause. The picking 


_ up of rock by hand was pursuant to the Gov: 


ernment’s direction, however, and the perform-. 
ance of such work was contemporaneously 
recorded in’ the Inspectors’ Reports‘ (note. 61, 

supra). This is sufficient compliance with the 
written notice requirement of «the Changes 
Clause. ° 
Company, IBCA-1139-1-77 (June 23; 1977), | 
 -8t See, C.Gey 


ASPR 15.402-1(e), 32 CFR : 


Hartford Accident. and -Indemnity — 


ig Our total ‘gllowaries In addition 
to the amount determined by the 


2 contracting officer Bia 473. ¢ oe is as 


i : follows: 


| | oe Differing Site. Condi- : 


fy .; fons 2-2 $182, 000. 00 
| E xtra Excavation ea. | 
: Topsoil ee ee a | 16, 420. 4 | 


ng. Excessive, ee vat By 238. 14 
Be - $201, 658, 88 
Prost at 10 peroent— : 


Plus Tdi ona ese 
amount conceded in. ae 
- Govt.’s answer (as-/,. = 
“sumed to include. . | 
overhead and prof, : 
it) a 2 


re Bond a at 1 1 penta 2, 223, 55 


- $904, 578. 31 | 


_ ee cllant has deianded interest 
co aa Complaint, dated Nov. 6, 
1974) and attorneys’ fees. The: in- 


stant contract does not contain a 
clause ** providing for payment of 


“simple interest on the amount fin- 
_ ally determined to be due ‘after an 
7 appeal and i in the absence of statute 
or a contract provision providing 
therefor. interest for mere delay i in 


‘payment may not be awarded 


: ‘against the Government. = While i in-- 
ter est. has, nevertheless, been. al- 


| 8 BPR 1-1.322(b), 41 CFR 1-1.322(b).- 


|, 9 28 ULS.C. §.2516. See also William C. Rani- 
sey ¥. United. States, 121 Ct: Cl. 426 (1951) 
— and J. L. Simmons: Company, ‘Ine., 188 Ct. cl. 


684 (1969). 
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20, 165.89, 


_ $221, 824. TT 


529, 99 


009, 354. wists 


Ee [84 1.D. 


ort as ; part of an equitable ad: | 


justmenit: upon a showing that the | 
increased costs invoiced by the con- | 


_tractor in, e.g:, performing changed 
~ work, his required the payment of 
: additional interest,2° such a result 


is not open here, even. if the required. a 
showing had been made, because | 


‘Paragraph 15 of the. Special Con- 


ditions entitled “Contract Adjust- 


ments” provides in, pertinent part 


that “Determinations of allowable’ — 


— costs’ shall ‘be made conformably ! Ae 
with the’ ‘principles ‘stated in 41 
CFR (Federal Procurement Regu- 


lations) Part-1-15 * * *” and 41 


CFR 1-15.205-17 specifically pro- 
vides, inter’ alia, that interest on™ 
‘borrowings, however represented, 
bond discounts, costs of financing 


and . refinancing _ operations: are 


. unallowable. 


‘Paragraph 15 of the Special on : 


“@itions entitled “Contract’ Adjust- 


ments” provides, inter alia, that an 


amount for interest, including any 
paid for capital : ‘investments, may ~ 
be considered i in establishing an al- — 
lowable amount of profit. ‘There has 


been no showing of interest paid 


and we think we ‘have made an ade- — ‘ 
quate allowance for. profit. ‘The 
claim for interest is denied, 


As to the claim for attorneys’ 


fees, the American rule i 1s, of course, 
a attorneys’ fees incurred j in liti- 





* , 90 Joseph Bell, et al. ¥, United hia: 186 Ct: 
Ck 189 (1968) ; Sun Hlectrie Corporation; 


AISBCA, No: 13031. (June 30,: 1970), 70-2 BCA | 
. . par. 8371: Of. New York Shipbutiding Gow a. 
Division of. Merritt Chapmon & Seott Corpora- 


tion, ASBCA No.. 16164 (June 25, 1976), 76-2 


BCA par. 11, 979 (contractor entitled. to. te- 
- cover as profit imputed intérest on equity cap- ~ 
4 ital] ‘used to finance ce in. contract work): 
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‘ealione: are. ae ordinarily. recover- 
able? a The same rule'as we have in- 
dicated, supra, is applicable to other. 
costs, such. as consulting fees, in- 
curred in prosecuting claims —— 


the Government.” 205 0 
The appeal is. sustained | in the 


7 amount of $224,578: 90:.in. addition — 
to that allowed by the ee 


ee and 1 is: otherwise ies 


J B OA-1 020-27 
Poridings 0 f Pact. 


Contec: Ne 0. “14-06-100-6785, 
Specification No. -100C-1101, here- 


-inafter Block 87, in the estimated. 

amount’ of $316,016. was awarded. 
to JB&C ‘Company — on. July 2, 
197 0. The contract called for the | 
furnishing and installation of ap- 
proximately 18.7 miles of buried | 


pipe drains ranging from 4-inch to 


- 18-inch diameter pipe and related 
- structures. As in Block 82, the work 

was divided into two schedules: 
_. Schedule 1. consisting of the 139 sys- 
tem, constituting approximately 9 


ales of. pipe “drains and related 
structures and Schedule De consist- 


ing of the. 159 system, ines 157 B, 
C& D, the DW279 line, the 49 line 


and the 49, 9 line constituting ap- 


a proximately 9,7 miles of pipe drains 


- and related structures. 


‘i o1 Fr D. Rich Co., Ine We. “Industrial taunter 


Co., 417 U.S. 116 (1974). See Alyeska Pipeline | 
Service.Co..v. ‘Wilderness Society, 421 U.S. 240. 
(1975). See also, P.L. 94-559, approved | Oc- 
_ teber 1976,°90 Stat. 264 - (fhe Civil: Rights i 
a Attorneys: Fees Award. Act of 1976). 


-Tte., 
| TBCA—493—5--65 (July 18, 1968);: 68—2 BCA 

par. T7127 and cases -cited ae 83, 036. See also 
41 CFR 1-15. AOE BT ( a). 


| or ae ek 


555 


The brbnact ead Standard : 


Form 23-A, June 1964. Edition, 


with the- 1967 revision to the — 
Changes clause:and the substitution 


of the “Differing Site Conditions” 
— clause for the. ae Conditions ae 


clause. 


JB&C. ‘bid $1.15 


per cubie Sd 


for common ee excavation: on 

both schedules and $1.75 per cubic 

cot : yard for. rock trench excavation. on. 
ty ~ ‘both schedules _ (Govt.’ 3 Exh. 87-. | 

- 85), Rock excavation in the trenches _ 
was estimated to be 2,450 c. y: under 
‘Schedule. 1 and 8,100. cy. under | 

~ Schedule 2. These estimated quanti- — 


ties do not include an estimated 190 
cy. of rock in trenches with one to _ 
one side slopes. (Item 4): for which 
JB&C bid $2.10 ac.y. JB&C’s bid is: 


to be compared with the engineer’s ~ ° 


estimate of $1.40 per c.y. for com- 


mon excavation and $2.50 for rock — 
excavation on both schedules. and | 

- $1.40 per c.y. for both common and 
rock: trench excavation on both 
_ schedules submitted by the next 


low bidder John’ M. Keltch, Inc., 


JB&C’s total bid on: Schedule I was 
$164,432.50 as compared to Keltch’s _ 
$176, 172. AB and $151,583:50 . On| | 
- Schedule 2 as. or to Keltch’s 


$166,343. | = 
“The DW279 is an. open a 


which extends approximately 1,330 


feet in a northerly and westerly - 


direction from County Road-12SE _ 
at station 49+99, terminating: at 
station 36+25.5. Station 36+25.5° 
on DW279 coincides with station 


8 James Hamilton. Construction Company - 
and Hamilton's | Equipment Rentals,- 


0-+00 of the D87-49 line. EOC on 


the 49 line is station 48-+50. The 49— 
2 line extends to: the east, parallel- 
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ing County Road 12 SE, from DW 


279 atstation 49+ 54.8, turns north- 
ward:at station 4+ 83.6, thus form- 


ing what: appellant. refers. to as the 


“dipper area,” aor a at sta- 


tion 17+49.5, - | 7 
| Among sork: required was. ie | 
conversion of the DW279.. open 


drain into a.closed. drain: The DW 


979 is ina draw.and-the:slope of the | 
land. is:generally to. the ‘north and 
west. For. example, pipe: invert at. 


the road crossing ‘of County Road 
12 SE is approximately. 1035.90. ele- 
vation, while pipe invert at station 
| 484-50 (EOC) on the 49:line, which 


-as.we have-seen 1s a se neation: of 
the DW279,-is:at elevation. 1159.28. 


The plans.showed a'total of 32:bore 
- Jogson: dines in the:dipper: area 
—. laterals 279A, 279B, 279C, the 49 
_ime:and: iaterale 494 fron ah AON, 
the 49-2 line ‘and ‘laterals 49-24 
through 49-2D: These: bore logsiare 
- described in Appendix -Tf. "There 
were no:bore logs on the DW279, a 


_ facti which respondent attributes to 
the continuous flow of water in that . 


- drain. Only a few of.these bore logs 
warrant particular mention. =. 
Of the 32 bore: logs, 11 showed a 


* juater ‘siitface. ‘after drilling at.or 


above trench depth and 20 described 
rnaterial encountered in part as 


saturated. Saturated means that the 
materia] cannot absorb or hold any © 


“more water (Tr . 8284), In addition, 


8 of-the 32 bore logs showed indica-. 


tions of hard or moderate boring i in 


caliche and basalt pravels with r 
strongly cemented peds, strongly ce-. 
mented basalt gravels and strongly — 
weathered 


cemented caliche’. or. 
basalt. However, in all but three of 
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| Siegal described as_ 
mented or no. cementation, ‘non- 
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" these bore logs the moderate or hard 


boring was shown at depths below | 


pipe invert. In two of the three.bore 
logs showing hard or moderate bor- 


ing above. pipe invert, 49J at 5-+00 
and 49K at 8+00, drilling was-ac- 
complished with a.hand auger and 


the logs show a refusal due to. hard 
boring approximately 0.8 foot:and 
0.1 foot, respectively; above pipe 


invert. The final instance of a bore 
log reflecting hard boring at a depth 


which may be above pipe invert was 
drilled beyond EOC’ 6n the 49 line | 


at. station 49+-58 and shows ap- | 


proximately 4, feet of hard boring 


(caliche), considering pipe. invert. 
at the nearest point... | | 

~ Material shown by the Jogs 1 was 
“non- ce- 


en 


ing | “to. ‘Mr “Briggs, | a ~ Bureau 
engineer, means an ‘essentially non- 
cohesive. material. which would be 
expected to have little. Or NO. stabil-. 
ity when disturbed. (Tx. 8284-85). _ 
The 159 system portions of the 
139 system and lines.157B, 157C, 
and 157D lie to the south of County 


Road 12 SE. ‘Other portions of the 
. 189 system lie to the west and north 
of the Dwe27 9, terminating at a 
“point very cloce to the West Canal. 
‘The West Canal is part of the i irri- 
gation distribution 


system and 
forms a northern boundary for the | 


| project. To the north of the West 


Canal 8 lies Block 80, which was 


partially developed for irrigation — 
s purposes at a an earlier time (App. Ss 





88. On. brief, eseoontiit repeatedly sapere ‘to 
the West Canal as unlined. There is no record 
support for this assertion. ae 
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sive 


ahs, ‘33 cr & NNN). Elevations. on. 
Block: 80: are generally higher. than. 

those on Block 87.'The significance | 
of this information will apne and | 


is discussed infra. 

+ {In addition to the bore lees the 
specifications contained -other : _pro- 
visions’ indicating the presence of 
water.'For: example, paragraph 39, 
- entitled“Interference with pai in 
- cane ‘Laterals”” "provided: 
elas = 


‘The existing faterals are iaséd for the 


delivery of irrigation water during the 
. irrigation: season, between: about Apr. 
1 and Oct. 25, and:no: work. within. the 
limits : of or adjacent tO. the, existing lat- 
erals that would interfere. with. the flow 
in the laterals shall be done during the 
irrigation: ‘season except’ upon: specific a au- 
thorization : ‘of the contracting: officer.’ 


* Paragraph _ 40 ° Water’ 


ditions 
Paes 


"General. Ground: water, “ surface 
diate and | irrigation water will be 
encountered | during: construction of. the 
drains,’ and it is. anticipated. that flow of 
water will increase in the existing: ‘drain- 
age facilities and: tributaries: proximate 


to. the. drains: after about April. 1 due to , 


irrigation. operations. 


‘Water’ flows throughout ‘the year in. 


the existing DW279 Open Drain. There 
are no recorded data available as to the 
quantity of such. flows; but it is esti- 


mated that in February, 1970 approxi- © 

mately 0.75 to 1 cubic feet. per second of © 
water, was. flowing in. the drain at the - 

county road crossing at Station 49-++99.. 

Flow i in the drain ig expected to increase 

substantially ce the i rr 1 tg ation 

_ Season.: | 


‘The Ventig. 


‘Con: 
and Handling” Water, 


D87-157 “ Burted | Pipe 

Drain flows water continuously, however 
no recorded data are available as to the : 
ae quantity of such ee 


cee 
As 2 


"Water table. elevations: aad, aie dates 


ati which water elevations: were measured 
are indicated: on-the:‘drawings: During 
the’ completion: period. for this: contract, 
it/is..anticipated: that. the: water itable _ 
elevations will be at: the. same or higher 


elevations. than : those: ow on _the 


cee ae jee ane 


The : pipe — Sette to be: eoniatrictod® 


under these’ specifications have ‘been® de- 
signed for ‘the estimated flows that will 
_ occur-after initial drainout ofthe affected 
land area is complete: The discharge rate 


of the: initial flows will vary ‘depending 


‘on geological “and” ‘groundwater condi: 


tions, ‘irrigation operations on adjaicent 
lands, the weather; and other factors. 
The Governiient does not represent’ that 
the size of pipe acne for’ any drain 


carry’ ‘the ‘initial flow of: ‘water ‘which 
may: enter ‘the ‘drain: pipe trench during 
construction: The contractor. shall be re- 
sponsible: to: provide for any flows en- 


- Countered” as: ‘required to.: perform’ “the 


éeonstruction ' in: “accordance” ‘with’ these 
Be ons oe 


“The | Government “dos ‘not ‘Tepresent 
that the above | information shows Or. 


wos 


ere ‘be ‘encountered in performing the 


work and the contractor must assume 


_all responsibility for any deductions or 


conclusions which. he. may derive from 
such information. 

b. Handling water. __Where the: exca- 
vation - --to.-be performed under these. 
specifications’-crosses or otherwise: en- 
counters ponds or pools of water or where 
excavation is performed in material be- 
low the .ground water. surface or. in run- 


‘ning water, the contractor shall provide _ 
for controlled drawdown of water during — 


the progress of the work so that no dam- 


age will result to either public or private — 


interests. The contractor's method of ex~ 


_eavation and handling of excavated ma- 
terials: and method for control of draw- 
- down of. the water surfaces, 


including 


ground water: surfaces, ‘shall prevent 


-drainout, of bank storag eata rate: that . 


_ . sereens, bafiles, : 


oleae: 


| will eause ‘significant sionans” Of the 
~ banks, and shall. prevent. excavated. or. 


-. loosened material: from ‘washing dov i- 


stream into the ‘downstream waterways © 


by: any amount that in the opinion of the 
contracting officer, impairs:-the -useful- 
ness’ .of the waterway. © 2 aye 
At manholes or other structures sites, 
the flow in an incoming drain pipe shall 


not be interrupted by a temporary plug 


unless it is determined by the contract- 
ing. officer..that such temporary plugging 
will. not cause damage to the gravel 
filter. Care shall be taken to prevent the 
obstruction or silting-up:. of an outflowing 
drain. pipe. by 
or: oF other apes 
means. 


The contention shall One and 
maintain all necessary cofferdams, bulk- a: 


than (Tr. 1818-19) and Mr, Beard 


heads, . channels, - flumes,. or other tem- 


porary diversion and protective. works; — 
_ shall furnish all materials required there-. 
. for; and shall. furnish, install, ‘Maintain, — 
and operate all pumping and other equip- 
ment, including well points, necessary to. 
maintain the excavations in. good. order. 

» during construction. ‘After having served 
their purpose, all. cofferdams or other - 


protective works shall be removed. 


_-. @. Costs ——The costs -of all work re- 
“quired . by this paragraph. shall. be in- 
cluded in. the prices. bid. in the schedule 


for excavation. 


Paragraph 49 Records! of : Sub. 


. surface Investigations” provides: : 


The di awings included. in’ these speci-.. 


fications show the available records of 
subsurface investigations for the work 
covered: by -these ‘specifications. 
Government does not represent that the 
available records ‘show completely the 
existing conditions and does not guaran- 
tee any interpretation of these records or 
the correctness of any- information 
shown on the drawings relative to geo- 
logical or ‘ground-water conditions. Bid- 
ders and the contractor must assume all 


responsibility for deductions. and = con- 
clusions which may be made as to the | 


nature of the materials to beexcavated, System, — 
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“thie. difficulties of. making and maintain- 2 


ing the | required excavations, » and of 


: doing ‘other: work affected. by. the. geology ; 


and ground-water elevations at the site of | 
the work. 


Separated Sceavatbn hag been. 
defined. in. connection with - the 
claims on Block 82, [BCA-1033-4— 
74. As-indicated. previously,. the 
Bureau specifies shielded excavation © 
where sloughing is expected. Al- 


though. various witnesses for re- 


spondent testified that the purpose 
of shielding was to maintain the soil 


str ucture adj acent. to the .trench | 
wall, we accept the testimony ‘of 


fecpondent’s: witness, Mr. Kolter- 


Cine 1360)” ‘that the purpose. ‘of 


shielding i is to. prevent. contamina- 


tion or clogging of the filter or-bed- 


: ding material surrounding the pipe, 
which could. impede the function of 
| the pipe asa drain. — Z 


- Shielded excavation was specified 7 
on the. 189 line, on lateral 139B, 


later al 49-2D_ and on. laterals 279B 7 Bs! | 
979C. Neither shielded. nor _ 
- tani excavation. was specified 


on the DW279, 279A, part of the nt 


| 159: line, and laterals. 49D, 49K, and 
49K, Separated — excavation was 
“specified on all oe ‘lines. , 


J Be Site I novestigation 


a B&C’s site investigation was 


sande by Messrs. Jack Butler and. 


Bud Beard in late May or. early 
June 1970 (Tr. 1122, 1208A). They 


walked the 279 system, the 49 sys- 
: tem, a. “large: ‘portion of the 159 


system. and a Portion of the 139 


below Or | ‘south of the. : 


~~ culated that the flow of. 
cubic feet per. second in February _ 
- 1970 as stated in Paragraph | 40.the. 
Specifications -was_ ‘approximately. 

440 gallons a. minute, which. he 
stated could be e handled by. a 4- inch 
na? pump. | 

- They : also seared atails and all 

kinds of growth (Tr. 1133, 1853). 


5. me a nie APPEALS 


“County 1 Road 12 SE (te 1209, 
339). 


.. They sierred: enue iets. were — 
_ fields. under cultivation on each side 
of the DW27 9, 49° and: 49-9, lines 
. (Tr. 1182, 1346, 8579). This is con- 
firmed by photos. (Govt.’s Exhs. 


97-29, inclusive; Slides, App.’s 


 Exhs. MMM-~1, 3, 4, 5,6, 8,9 and _ 
10). The ground ‘appeared to. be 
completely firm in areas where 
water was not draining off of the 
fields (Tr. 1183, 1210, 1861). They. 


, observed. ‘water flowing m. the 


- DW279 open drain and through an 

- _ 8- or 10-inch corrugated metal pipe. 
under County Road 12 SE. Mr... 
.. Beard estimated that the flow was 
: approximately 4 to 5 the capacity 


of the pipe (Tr..1351-58). He cal- 
75 tol 


7 The existence of tule and heavy 


growth 3 in the area of the DW279,. 


379° A, Band C drains, the 49-2 
system and portions of the 49 sys- 


tem (49 A, Band C) isamply docu- | 
| 1285, 1377-78, 1880). 


~ mented. by Bureau photos taken on 


June-11, 1970 (Appeal file, Exh. 12, — 
_ photos 1 thru 9; Govt.’s Exhs. 27 

“thru 31). Government’s Exh, 28, a. 
photo taken at station 0+15 on 


49-2 shows. a corral in the back- 


ground and. ponded water along 
the DW279 in. the foreground. : 
While ‘respondent _ asserts that the | 
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flow in the DW279 principally to 
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only source fee dis onde water ; 


was. ground water, Mr. Beard. at-. | 


tributed the ponds to a. small em-— 


- bankment, resulting from cleaning ~ 
of the pwe7 9,. which ‘prevented | 
_ water from flowing into the ditch © 
except where there were breaks in | 
the: embankment; (Tr. 1858-54) .° 


‘Messrs. Beard and Butler — at 
tached: considerable significance to. 
the fact that while shielded excava-. 


~ tion had been specified. on the 139 
line it was not specified on the 
DW279, 279A or 49-9 lines, Mr. 
Beard talked to a farmer. and.was — 
informed that the construction of | 
the DW279 had helped to drain and — 
stabilize the area (Tr. 1358-1360, 
1878-79). They, therefore, eonelad: - 
ed that the Government did not spe- _ 


cify: shielded excavation because it _ 
did not anticipate serious slough- | 


ing, caving and ground water prob- 


lems in the area of the DW279 (Tr. — 
They attributed the _ 


surface. water ‘which could be di- 


verted (Tr. 1355, 1861, 1367). While. 
on cross-examination Mr. Beard ad- Ay 
‘mitted expecting small quantities of — 
underground water 
1380), their overall conclusion was 
that the area would stabilize once _ 


(Tr.. 1876, 


the irrigation season ended (Tr. — 


- Although Paragraph 39 of the 


Specifications stated that the irriga- 
tion season extended from about. 
“April 1 to Oct..25, Mr, Butler had 


friends and ees in. the area 


and knew that in most instances the 
irrigation season ended approxi- — 
mately Sept. 1 (Tr. 1184-85, 1213). 
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They therefore, planned fae: com- 


mence operations — approximately . 
‘Sept. 15 or as soon thereafter as pos- 


stble. The reasonableness of the con- 
| clusion j as to when the irrigation sea- 
son ends is cast into some doubt by 


Paragraph 38b of the specifications | 


which indicates a crop harvest date 


of Nov. 10 for the Dw279 A&B 


lines and for the 492B & 2D lines. 


“Mr. Butler and Mr. Beard recog- 
nized that ‘bore logs on the 49-2 line 


at station 0+70 arid 4+ 83.6, 15 feet 
right, drilled on. June 16; 1969, and 
May 8, 1968, respectively, showed 
water surfaces after drilling of ap- 


‘proximately 4.8 and 3.5 feet, below” 
| ground surface. Indeed, the latter . 
log shows «a water surface | on. 


J uly 15,1968, appr oximately ‘1.5 feet 


below ground surface. Three bore 
7 logs ‘on the lower 49 line at stations 


— 2+50, 8+63, 75 feet left and 12+ 

80; all drilled on- Aug. 19, 1969, 
chow a water. surface after drilling 
approximately ei 


Butler were influenced by the fact 


that) the bore logs on the lines lead- 
ing into. the mia. [49] did not 


show ¢ any water surface’after drill- 


‘ing (Tr. 1218, (1214). They appar- 
ently’ overlooked or attached little 


7 Significance to the log at. ‘station 


0+00 on 49N, equivalent to station — 


26+25,.5, on the. 49 line, drilled on 
Aug. 19, 1969, which. shows a water 
surface.» after. 
mately’ 8. 0 feet below ground. sur- 


face. Another log which should. ‘be - 
mentioned was drilled on center- 


line’ of the 49- 2A at stations 4+00 
on Nov: 14, 1969, and | shows a 
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feet below. 
ground surface. Messrs. Beard and 


drilling - approxi- 


184 LD. 


“Santee: ae after drilling ap- 


proximately 7.0 feet below. ground 


-surface.%* — 
oe Mr. : 
though there was what he referred 
to as a rock clause in the contract, 


Butler | testified that even | 


JB&C expected that most excava- — 
tion on Block 87 would be easy or 
relatively easy (Tr. 1145-46. He as- 


-serted that there was no rock or 
hard boring indicated on the. 279 or - 
49 mainlines (Tr. 1132). Although 


this is literally accurate, we note 


that a ‘bore log drilled with a hand - 
auger on centerline of 49J at station 
-5+00 shows refusal at'9.0 (appar- 


ently’ because of caliche) | due | to 
hard: boring and that. pipe ‘invert is 
approximately 9.8 feet | 
ground. surface. A: bore log drilled — 
with a hand auger on centerline of 

49K at station 3+00 shows refusal — 

at 8.0 feet due to hard boring with 


pipe invert approximately 8. 1 feet 7 
below ground surface. © 7 


“Bore logs on 49-2 at O+70. (sur- | 


face elevation 1046.7) and 4+83.6 
(surface elevation 1043.1) and of 9B 
at 1+00 (surface elevation. 1060. 0) 


show ‘weathered basalt. and basalt 
gravels approximately 18.0 to 15. 0 
feet below. ground: sur face. These 


depths are all: below.pipe invert... 
. As noted above, there was a cor- — 


rugated ‘metal: pipe under County 


- Road 12 SE ‘which allowed water in 


the DWe27 9 to-flow southward. Mr. 


Butler testified that the first: order | 


. 2 Appellant - has interpreted. this: log. ‘as 


showing a water surface after drilling at or 
below trench grade- (Bxhs. BB & CC). How-. | 


ever, the water surface shown is approximately: 
7.0 feet below ground surface and pipe invert 


is ane 10 feet below ground surface. 


below — | 


495] ow ‘ . i ae of. : 


oh wen on he 99 add be fo con- 


struct the road crossing which. he 
anticipated would. drain: the area 


(Tr. 1184, 1210)..-Although he 

stated that the existing culvert, was 
silted almost: full: (Tr..1210), there 
is no evidence that the pipe, what- 
ever its size, was.incapable of 
handling the flow in: the. DW279. 
Nevertheless, the, reasonableness of 


constructing the road crossing as 


the. first item'-of work ‘.was -sup- 


ported’. by. : Mr. Mendenbell nee - 


--8434,.3458). 
- IB&C 


auld have some’ sloughing end: Wa- 


 ter'to contend with.%. According to 
Mr. Beard; their plan was:to con- 


struct a diversion ditch or trench 
: along the hillside. parallel to: the 


ra DW279 and two or three cofferdams 
~ approximately 1,500 to 2,000 feet 


| en (Tr. 1355-56). Water 





05 Mr. Beard’s estimate. that the | existing s 
Pipe was 8 to 10 inches in diameter is cast into, i 
doubt by. Photo No. 1 of Appeal file, Exhibit 1, 
which shows the DW279 at station - 50--44° 


upstream (the south side of. County Road. 12 
SH looking north) and appears to show the 
pipe in question with a flow’ approximately 15: 
to. 20 percent. af -eapacity. Comparison of the 


pipe with. other objects in ‘the photo and with. 
what the plans describe as two 12-inch, metal 


pipes, which appear to be. shown at right 


angles to the DW279 on Photo No. 3 of appeal’ 
file, Exhibit 12, leads to the conclusion that. 


angles to the DW279 on Photo No. 3 of. Appeal 
road was ‘greater than 10 inches. 


—8rTr, 1145, 1147.. According to: Mr. Butler, 
the toughest. working. conditions were antici-. 
pated’ on’ the 139 system. ‘This was partly 
because of the shielded excavation specified on: 


part of the system and partly because of the 


number.of logs showing hard boring or a water: 


surface after drilling. Of 82 bore logs on the 
139 system, 30 showed a water surface after 


drilling or at a later time above pipe, invert 


and 18 showed hard boring above pipe invert. 


Mr. Briggs conceded that logs on the 139 by 
' themselves showed.. more severe | water. con- — 


ditions (Tr. an30)? 
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would chen ihe) ed ‘into: ‘the 
diversion ditch and would. flow 
around the worksite and. down to 
the. road. | 
There can, of course, be no gain- 
saying the fact that. the. continual 
flow of water in the DW279, pond- 
ed: water and water oriented vegeta- 
tion, bore logs showing water sur- 
face above pipe invert in several | 


Instances and saturated and severely 


caving conditions in other instances _ 
and the information provided by 
Paragraph 40 of the specifications 


clearly warned of water and water 
related problems to. be: encountered 
during ‘the course, of the work. 

Nevertheless : as Mr. Beard. pointed e 
out, ‘the area. was a desert ' prior. to 


its being irrigated and it is reason- 
able to conclude that water surface 
elevations aré directly affected. by 
irrigation operations. Indeed, Para- 
graph 40 of the specifications pro-- 
viding, inter alia, that the flow in- 
the DW279 was expected to increase © 


substantially during the irrigation 


season, at least inversely says as 
much. The fact that areas adj acent 
to the DW279 and 49-2 and on the | 
49 were farmed attests to the stabil- 
ity of at least the surface. - | 
‘Also of ‘significance is the sen- 
tence of Paragraph 40 of the spec- 
ifications -providing:. The~ dis- 
charge rate of the initial flows will 
vary depending on geological and 
ground water. conditions, irrigation 
operations on adjacent lands, the 
weather and other factors.” “(Ttalies 


supplied.) We think that no rea- 
sonable bidder, not ‘possessed. of 


special knowledge, would conclude 
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that agen on adjacent lands in- 


. cluded dans: north of is, Los 


, Canal. | 
We eontiads that, ais J B&C 


Was in error in assuming that the 
flow in the DW279 was solely or | 


. principally surface water and over 
optimistic in its expectations as. to 


the stability of the land after the ir- 


rigation: season was over, for rea- 


_ sons hereinafter appearing, neither. 


of these conclusions j is dispositive of 
this a | | 


| Performance | 


SJ B&C cetainad notice to wee 


on July 17, 1970. However, the first: 
attempt to perform excavation on 


7 Block 87 was on-Oct. 28, 1970. In a, 


letter, dated Oct. 2, 1970 (Govt.’s 


Fs Exh. 87-89), respondent expressed 


concern about the delay,. pointed . 


out that the contract required that 
work commence within 30 calendar 
days after receipt of notice to pro- 


ceed and requested that JB&C sub-- 


mit its plans for the prosecution of 


the work i in order to meet the com- 


pletion date of. Mar. 10, 1971. 


_ JB&C’s response (letter of. Oct. 13, 


| 1970, Govt.’s Exh. 87~91) asserted 
- that the crop dates. were such that 


it was” difficult to begin the con- — 


struction — program.*” Respondent 


| ~ uses this letter, a letter, dated Nov. 


29, 1970, Ene by Jack Butler 


97 Harvest dates listed in: Paragraph 38b of 
the specifications (before which or the har- 


vest of the crop,- whichever was earlier, work: 
could not begin) ranged from. August 15 to- 
November 10, 1970, and covered the majority 
of. lines to be excavated. There were lines such. 


as the 279 and the 189 up to station 45+90 
upon which no date restrictions for preteen: 
tion. of the work were imposed, 
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| (Govt? s Exh. 87-103) wad a letter 


dated Mar. 2, 1971, discussed infra, 
as a basis for attacking the credi-. 
bility of the testimony of Messrs. 


Butler and Beard (Tr. 1135, 1214, 


1327, 1377-78, 1380) that. they an- 


ticipated waiting for the end of the 


irrigation season ‘and for. the area 7 
to drain before starting construc- » 


tien. ‘The contract, as ‘respondent 


had reminded JB&C, required that 
work commence within 30 days 
after receipt of. notice to proceed 


and this may well account for the 


failure to refer at the time to the 


end of the irrigation season as a 
reason for delay. In any event, we 
find the testimony of Messrs. Beard 


and Butler to be credible. in this 


regard and accept it as accurate. 


The attempt at excavation on 
October 28, 1970, consisted of strip- _ 
ping on both sides of the DW279 | 
with a bulldozer i in order to find a 


suitable place to construct a cof- % 


ferdam (Tr. 1194-95, 1364-65). The 
bulldozer became. mired and stuck 


on the right-hand side of the open 


drain approximately 450 to 500 feet 


upstream from the county road. (ine 


spectors’ Reports, Photos, Govt.’s 


Exhs. 54,.55 and 56). JB&C con- | 


sumed approximately 3 days extri- 


cating the bulldozer from. the mud | 


(Tr. 1864-66 ; Inspectors’ Reports). - 
According e Mr. Beard, JB&C 
then. pulled out. of the 979 area in 


order to let it drain more and’ in 


order to accomplish production and _ 
obtain a decent a estimate ue 


1366). 


The next see re at, excavation 
on’ the Dwer 9 occurred on. Jan. 4, 
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| pt. paanien Report). JB&C 
commenced. excavation at station 


49+40 with a Hopto backhoe. There - 


was some sloughing of the’ side 
slopes ‘and.the bottom.of the trench 
appeared unstable. After making 


an attempt to pump out water flow-_ 

_ ing into the excavation, JB&C’s 

foreman was reported to have de- — 
cided delaying further work until 


a shield could be’ obtained. Al- 


~~ though Mr. Jack . Butler recalled : 
that the er ossing of County Road 42; >. 
SE was accomplished i in December : 


1970 (Tr. 1171, 1195-96), corru- 
_ gated metal pipe for the crossing 


was actually installed during the pe- _ 


riod January 11-14, 1971. _ 


Excavation and pipe laying for 
the Dw279, ‘was acomplished during | 


the period J anuary 20 . through 
March.5, 1971. Mr. Harvey Ussery, 


who secumied duties as JB&C’s su=~ 
| perintendent. on. Block’ 87 after the 


- crossing of County Road 12 SE for 


the Dwo7 9: had been completed, 


testified’ that: the surface water in 


the DW279 was stopped by means 
i cofferdams (Tr. 1226, 1259-61, 


275). This testimony . Was con- 


roe by Jack Butler (Tr. 3616). 


7 He stated that the first cofterdam 


ae which had. been. constructed before | 
his arrival,. was located at approxi- 


nately the point: where the 279 


— ended and: the 49° line commenced | 


‘ eee Reports, - dated Tans | “at 


through 14, 1971 Slide “App.’s Exh, MMM— 


26. Respondent. considered that’ the crossing 
_. Was not properly marked with signs and pro- 
tected with barricades. ‘Respondent stationed 


inspectors at the crossing around the clock 


to protect the public and charged JBE&EC for 
| the resulting. expense, = 


Exh, 


(Ty. 1259, 1976). Ona cise ieee a 
Exh, EE, he affixed the location of | 
the first cofferdam just above the 
point where the 49A and 49B lines. 


intersect the 49 mainline, which is. | 
at station 0+00, and the location of — 


the second cofferdam at approxi- 


anny station 10+00 on the 49.°% — 


Mr. Ussery-asserted that water 
was diverted around the work-area 


by means of ditches and pumped 
or: allowed to flow back into the. 


DW279 at points, manholes, where - 
pipe had. already been laid (Tr. 


1260-61, 1277-78, 1281). Mr. Us- 


sery's testimony that the cofferdams — 


stopped the flow in the DW279 is 
_. confirmed in part by a photo taken 
at. station 47+ on Jan. 28, 1971 
(Govt.’s Exh, 71), which: shows 
water appearing to flow from. the 
sides of the excavated area, but: Lit- 


tle or no flow upstream from the ex- 


-— cavation. A photo taken at station 


46+ 50 looking upstream on Jan..29, 


(1971 (Govt.’s Exh. 72) shows water 
flowing. below the work area but 


none in the channel at or above the | 


- excavation site. See:also J. Butler 


at Tr. 1163, 1170-71. A photo taken 
at ‘station’ 45 +90 on the DWo27 9 on 


| Feb. 9, 1971 (Govt.’s_ Exh. TA) 
shows water flowing in a ditch 
“around the work area and back into: - 

the Dwo79 below the. point where 
excavation was underway. To ‘the 
same effect j is a photo taken at sta- 


tion 46+ on Feb. 17, 1971 (Govt.’s ~ 
75). This Photo: also shows 3 
29 Tp, 1277. An: Inspector's. Report, dated 


Jan. 16, 1971, refers to a plug or dam being 
placed across the. 279 at station oer ese 
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water flowing from the sides of the 
firmed Mr. Atkins’ testimony, stat- 


embankment (Tr. 1172). Other 

photos, ‘e.g., Govt.’s. Exhs. 70, 73 
and 76, show substantial amounts 
of water in the ee ‘below the 
7 work. area. 


EB wo- ie. ( Govt? S. Buhs; 19. 
= and 82) taken at stations 44+50 
and 41-+90, ‘respectively; on the 
 DW279 ot Febriary 25, 1971, show 

-water in ‘the work ‘area. ‘According 


to Mr: ‘Ussery, the water was com- 
ing “right out of the ground”: and 


— “up: from vmiderneath” oS 1241, : 


1275); 
“Other thei the “plug” previously 
referred:to (note 99, ; supra) , Inspec- 


tors’. Reports: do ‘not mention the | 


presence of cofferdams. across the 


DW279. However, their -existence 
--was confirmed by Mr. Wilcox, field 


engineer for the Bureau, and: Mr. 
Robert Atkins, chief: ‘inspector’ for 


_ the Bureau on Block 87 (Tr. 3139, _ 
(3374). Mr. Atkins was critical of 
JB&C’s: method of diking and di- 

--verting the water. He. stated that. 


the di cosions ‘ditch -was not: lined 


and that it would silt up.7°° In addi- 
tion, he: complained, that the pumps | 


_ were. . not operated. - continuously 
with the result that, the dike or,dam 


= 1868S 


3139-40). ie 7 that” a 
: banks of the: diversion ditch | were 
also washed out: bedause of too much 


water and too much silt, flooding the | 


= work area, (Te. 38141). 


f 100 Asked ‘how: he, ‘would liave: ‘proceailed;: Mz. 


, Atkins replied. that he would have. constructed _ 


“the. ‘dam: ‘or. dike on the 279 approximately 


where JB&C did. However, he would have lined 
the diversion ditch with polyethylene to: keep . 
the banks from. washing, out and would have © 

“operated the pumps continuonsly (Tr. 3140). 


DECISIONS OF: THE ‘DEPARTMENT OF THE INTERIOR 


(84 L D. 
“While Mr. Wilcox in effect con-. 


ing that the diversion ditch would 


break.many times (Tr. 3374), In- 


spectors’ Reports do not confirm 


‘such events.and, indeed, rarely men- 
tion the existence of such a ditch. or 
ditches. . 
‘dated Mar. 10, ), 1971 jareithes to os 


cavation on the 49-9, states that a 
small ditch by:the side of the trench | 


sloughed in. This isthe onlyinstance | 
‘of a.diversion ditch breaking or ~ 
sloughing mentioned in the Inspec- 
tors’. Reports. .Mr...Ussery.. denied — 
that. JB&C had- any problem . with 
the diversion. ditches breaking and 


water. flowing. back into the, “work oP 


area (Tr.-1281). He. asserted that 
_.the diversion. ditches were generally 


far enough away from the work area. 
(to prevent this from happening). : 


| He acknowledged having to. clean 
the ditches “a lot of times” s so that a 
the. water could: flow, - | 


Mr. Butler testified ae after 


start ting work on the DW27 9 they - 


soon realized that because of the ex- 


treme sloughing, the. backhoes did - 


not have the. reach to. excavate the 


area (Tr. 1153). JB&C then ordered — 


cranes, referred toasa clamshell and 


a dragline,, to dip. out what Mr. But- | 


ler referred to as “a complete mass © 


of’ very, very wet muck.” He assert- 


ed'that'the material was so'wet:that 
it-would run: out of your hands-al- 


most: like water (Tr.'1153-54).As _ 


they excavated the center line; the 


material, Kept. running. into’ the, ex-- cor 
cavated area. According to Mr.. ‘But -- 
ler, the excavated area was as. wide | 


as'125.to 150 feet. (Tr: 1154), ‘Mr. 


Butler denied that JB@C had any | 


SMO a 


| pre roblems: with surface water on the 


DW279 (Tr. 3617 ye 


Mr. Ussery. estimated the width 


: of. the trench on the DW27 9 in 


Bes places at from: 100 to-150 feet due 

' to sloughing (Tr. 1297-28). He: at- 
_. tributed: the cause of the. sloughing 

ee TO: underground. water (Tr. 1268). 
~~ As -will be seen infra, Inspectors’ 
Reports show. the trench on the DW 


279 as wide: as. 100. feet and. that 


a widths, in the 25- to 40- foot. Tange 


wer Q, common. 


ae -Mr. Butler ptrbeiad ae ‘of the | 
“Bt difficulty with extreme sloughing to 


| hard .rock in the bottom of the ex- 


cavation (Tr. 1154). He stated that 


cs rock was. encountered at the first 
manhole north of. County. Road 12 
SE. and that. the rock -was 2 or 3 


ek feet. above the elevation. where. the 


_ pipe was to. be laid. Although there 


Was. a surface water. inlet, which is 


| equivalent to.a manhole,. very near 
the:county road. at station 49 + 54.8, 
in subsequent testimony Mr. Butler 
fixed. the location where rock was 


“ encountered. at. station 46-11 34.2. the 
intersection: of. the. oT 9A and 279 - 


ines, approximately. 280 feet. from 
_ the road. (Tr...1152).. He. asserted 


that the- Government. wag as.sur-- 


i prised - at. encountering . rock: as 
| IBE&C and did not require. a, base on 


the manhole, allowing. it to be set, on. 


the. rock.* an a a 


eer oee 


os 301 Ty, 115152; 1288- 9: i Endvectiie’ Report. 
_ do not confirm that either the manhole at 46+"! 
34.2 or at 42+09.2 (interséction of 279B and_ 


-'279C). were allowed: ‘to be: set. without’ the 
concrete base required by the specifications and 
drawings. An. Inspector’ Ss. Report, dated Mareh 


"By 1971; ‘referring to. the Mmanhole at sta-_ 


‘tion’ 4£2+09, confirms: that ° ‘the ‘pase of the 


_manhole was set on tock. Mr. ‘Deery testified 
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E Respondents recor rag. “indicate 7 


that. rock ‘was first encountered. on. | 
the DW279 at station 47+40 (In- 
‘spector’ 's. Report, dated Jan. 23; 
(1971; ‘Grade. Book, Govt.’s Exh. 
22). The subgrade was 0.3.feet. + 
into caliche and, rock from station 3 
‘ 47 +20 to. 47-+00. (Inspector’s . Re-.. 
" port dated Jan. 25, 1971). The in- 
; spector reported that the. saturated -_ 
‘silt sides sloughed. in so fast it.;was 
impossible to. see exactly what. the 
hard material was. Boulders, “up: to. 
1 cubic foot in. diameter, were being 7 
excavated, but.as the material (was 
excavated witha clamshell, ‘the i m- 


spector assumed that the. material 


was loose rock. 


JBE&C moved an: air r compressor | 
ad a jackhammer. onto the job en 
Jan. 29,1971 (Inspector’s Report). 


Silt was excavated with the. clam- 


shell.. However, the material 


sloughed i in so fast they were unable 


to work with the jackhammer. Four 
joints of pipe were laid:on that.day 


by. constructing a eravel embank- 


ment around the, work area to keep 


out. water, and mud. According. to 
Mr. Butler, men operating. the jack- 
hammer. were never able to see what 


they were, jackhammering because . 
of the muck (Tr. 1154).. Rock: en- 


countered - was; “1.0: feet; in., depth 


from. station, Al ~ 00: to. ABET Os 


inspector's Si pouion ee silt. : 
was the Tain Pos slowing 


‘that because of the hard’ rock, ‘he tried getting , 
‘thé ‘grade, of the manholes raised 9. a feet, ‘but 
that) the Bureau would not" approve: the. request ; 
“(Ir 1227, 1270-71), “Accord, see Shashi Kant 
Sharma, an engineer for, JB&C, at, Tr. 954, * Se 


956-59, 966. 
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| progress ‘(Inspector s Report, dated 


Jan. 30, 1971). 
Rock was 1.5 feet j in ‘depth froin 


| station 46+75 to 46438 (Govt. 


Exh. 22), At least. 1.3 feet of solid 
rock was encountered in the man- 


hole at station 46-+34.2 requiring 


use of a jackhammer. Work was 


cs hampered by mud and water seep- - 


ing and. flowing into the trench. 


from station 46+45 to 46-36 and 
40° feet +: from 46436, to 46-+14 
' Inspectors’ Reports). 


Trench width averaged 14 feet 


from station 46+14 to 45+77 (In- 
spector’s Report, dated Feb. 8, 
1971). Seepage continued to cause 
troublesome, difficult conditions and 
the banks were caving, making it 


difficult to properly set the clam-_ 
shell and mobile crane. The-inspec- ~ 


tor thought this condition would 
get worse as they proceeded: up- 


stream. JB&C excavated the trench 


an extra width and backfilled ‘with 
eravel in an effort to keep the 


gravel envelope around the pipe — 
‘clean: This helped but was reported 


tobe slow and costly. The inspector 

suggested to JB&C that a shield or 

similar device be obtained. ee 
“Trench - width was 25 to 30 feet 


_ from station 45+77 to 45+51 and 


averaged 30 feet from station 45+ 


5L to 44+54 (Inspectors’ Reports). a 
: In the area from station EDEL. to | 


308 Appellant aoutetids that the eee 
Suggested a shield because of the difficulty 
JB&C experienced in keeping the filter gravel 
clean. (Reply Brief at 79).. Considering the con- 


_. text in’ which the statement was made, we 


. find ‘this to be a reasonable interpretation. In 


any event, respondent's failure to call Inspec- é¢ 
- tor Scanlon as a witness justifies resolution of 


the matter in appellant's favor. 
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45-151, incoming water - was con- 


tr olled toa ‘greater extent by diking | 
up the channel, laying two or three 


joints of pipe : and then pumping out — 
the water. Less seepage from the | 


sides was experienced, The inspec- | 
tor thought conditions might im- _ 
- prove upstream if they continued to. 
dam or divert the water (Inspec- .  - 
a tor’s Report, dated Feb. 9, 1971). 
Trench width was 20 to 25 feet from _ 
. station 46+55. to 46+45, 30 feet 


Hard. rock was encountered at 
station 45-+72 (Govt.’s Exh. 22). 


The rock was 0.4 feet in depth at 
station 45+65, 0.6 feet in depth at 
station 45-++56 and was 0.8 feet in _ 


depth from station 45+56 to 45+ 


B86. Rock, becoming deeper and 


harder as they proceeded upstream, - 
was 1.2 feet in depth at 45+380 and — 


1a feet j in depth at station 45+20. 
~The inspector expressed doubt asto 
whether the drain pipe and filter in 
the area to station 45+05: could 


carry off the water as intended. 
Each morning the work area or pit 


was full of a aad mud, which 
had ‘to be removed before excava- 
tion-‘and pipe laying operations — 


could: begin. ‘Trench width was 40 


feet’ -+ in the area from station _ 
44+54 to 44436, 50 feet from sta- _ 
- tion 44+36 to 48+90, 50 to 60 feet © 

~ from station 43+90, to 43 +75, and 


100 feet from station 43-+77. 5 to 43 a 


| +f 65 (Inspectors? Reports). 


On Feb. 15, 1971, JIB&C brought | 


timber mats on. a boat or shield s 
to the work site (Inspector’s Re- 
~ port; Gov't. Exh, 22). These mats, — 
referred to é as eyanp pads, were for 7 
| : "202A Inspector’ 8. Repo dated Feb. 12, 4971, 


This was apparently because he saw ponded 
cwater remaining just above the filter gravel 


and he thought the filter grav rel might have 
been Perea sealed a silt. - 
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By the: purpose: of sipnerans: a back- 
hoe while it. attempted | to rip and - 


- chop the hard basalt in the trench. 


. Mr.. Ussery testified that: (the. rock 
was so hard) they were breaking — 
eS teeth on. the. backhoe bucket, that. 
the backs of the buckets were break-. 
ing and that ripper: teeth were being 
- pulled “right out,” 3 The shield : 
was for. the: purpose of preventing | 


mud and water from. flowing into 


angle and allowing what the inspec- 


tor regarded. as excessive silt laden. 
water to flow into the filter gravel. | 
Consequently, he refused. to. peer 


and iindual conditions, the Bureau 


subsequently accepted this pipe 
which had been laid to. station 
oe 44+92, The inspector noticed water 
standing and collecting in numerous _ 
places where he thought it would 
normally drain and was of the « opin- 
- jon that the soil might prove diffi- : 
cult’ to: ‘drain, Rock depth was i 0 
"ae, feet at station 45+02, © ~~ 


Muck excavated from the oa 


oozed in and dammed up the trench, 
- preveriting. material in” ‘the work 


7 area from flowing downgrade (In- 
~ spector’s. Report,. dated...Feb.. 16, 


S 1971). The inspector reported. soni 


“10a s Inspector’ g Bepark anted: February: ‘45, 7 
- 1971, states that the: ripper tooth was set. at. 
_ the wrong angle and. that. mechanics installed 
as longer: more Straight tooth at.noon:.. The . 
i, point of the tooth was soon. broken: and-was 
_ not repaired. Progress was reported, to be slow - 
thereafter, A mechanic welded the hard-faced. 


bucket and teeth of backhoe on Bed. 19, 91 
ore s Exh. = - 


‘the. 
dated Feb. 18, 1971). Small diver- 
- sion. ditches were excavated. on Feb. 
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the. mud upstream and ¢ on. <the side 
slopes was getting worse, continu- 
ously. flowing into the trench exca- 
_ vation: A more highly saturated 


area, was reached and fluid mud 


flowed back into the trench from 
7 wherever it was cast. -(Inspector’ Se 
. Report, dated Feb. 17, 1971). Rock — 
| depth was 0.9: feet at station 44+85 
and 0.8 feet at. station. 44475 and. | 
; : 44.+60. | 

. the trench while the pipe was laid - 
_ and the filter envelope placed. Ex. 
_ -cavation. in the rock was not suffi- 
cient to accommodate the shield, re- 
sulting in the shield being set at an 


‘Hard rock ea out at Satie - 


44490 and the excavation was not 
as difficult. Flowing mud continued — 2 
to be a problem. The. inspector re- 


ported. that JB&C was incurring a. 


large non-pay overrun of filter 
- gravel because’so much gravel was” 
_ used, 


in. attempting — to. prevent. : 
sludge and water from flowing into. 
shield | Inspector’ 's. Report, - 


19, 1971. (Govt.’s. Exh, 92). The 


idee of :the trench. had caved. and - 


sloughed. so. that. the clamshell had 


_ difficulty reaching the shield. - | 
- Rock was ‘again encountered at — 


station 43+90 and was 0.5 feet. in 


depth at station’ 43+ 80° (Inspector’s 
_ Report, dated Feb. 22, 1971). Three 


pumps. were utilized to pump om 


the boat’ and work area. The in- 
-spector was of the ‘opinion that the 
pumps 
continuously." 104 


‘should be | peratel 


104 Inspectors’. rr indicate that the % - 


. pumps were operated at night on Feb. 23, 24 
and 25, and Mar. 2, 8,12 and 14,1971. Mr 
Butler stated that it was impossible to man... 


the: pumps on 2 24-hour basis because of the. 
weight of the lines and pumps, inability. to get 


proper lighting into’ the work area, the mud 
and muek and safety eonsideraions (are 1158, fa 
7 (8607-09). 


“Work started at, 4a anhele at 


- station 49+09.2, the intersection of 
279B ‘and 279C with the DW279, on 
Feb, 28, 1971 (Inspectors’ Reports). | 


Extensive sloughing occurred and 


the excavation reached a width cesam 
- 60 to 70 feet. Basalt was encoun- 
tered. at a depth of 2.5°to 2.9 feet 
above proper ‘elevation. for the man- - 
supra). - 
| JB&C had a separate crew ‘laying - 
pipe on the DW279, reaching sta-_ 
to the fact, the pumps were oper ated 


hole © base ' ‘(note ~ 101, 


° tion. 43+72.5 (Inspector’s Report, 


- dated Feb. 24, 1971). JB&C bailed 

~ water and elude: front the trench, 

but the inspector reported that it. 
- seemed hopeless as‘ more continual- 
into ‘the ‘excavation. . 


ly flowed © 
‘French width: reached 100° ‘feet. 


: Work stopped beeatise the backhoe | 


2 bucket needed ‘repair. ° 


Appellant: attempted to’ ene ae 


| night, but little was accomplished 


1230; ‘Inspectors’ 
Feb. "03- and 24, 1974). ‘Only three 


cn joints of pipe were laid: at'thé sta- 
tion 43+72° worksite: on Feb. 25. 
(Inspector’s Report;: Govt.’s Exh. 
22): "This was partly. because of time 
- required-to clean out the-shield, but 
principally: because. teeth. on the — 
backhoe. were : broken. from, chop | 
ping. basalt. ‘Trench, width was 100. 
feet..;. More, progress :-was.. made. cat, 


the. other (station . ALF. 90) work~ 


| site, pipe laying proceeding» to, 

—41+17.5. Trench width was .60.feet. 
Appellant: éxcayated ‘the trench, 1 
Loot. beyond: the: grade shown: on: the | 


drawings and was. able to Jay. ; pipe 


~ and” place filter’ gravel before* ‘the 
mud . ‘closed » “ins: Although many. 
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_ yards os extra: filter gravel were » 
used, the inspector reported ' that: it 


resiilted 1 in’ a good j job. | 
~ Silt in the shield and trench wei ‘ 


> area at: station 434+ 62 had to be re- | 


moved partly by: hand: on Feb. 26, = 
1971 ( Inspector's Report). ‘Eight 


joints of pipe were laid, reaching 


station 43+49,. ‘Trench’ width was 


70 feet +. ‘The inspector attributed 


better | prog cress. at the 41+17.5 
worksite, - pipe being laid to 40+30, 


oh the » previous night. Iti is noted, 


however, that. trench width ° was 20 7 
feet -b as —— to 70 feet 3 “ at | 


the other location. | | 
No’ progress was ‘made. a “ihe 7 


: 43 +38 worksite on Feb.. 7, 1971, 
: because ‘the banks _ caved in and 


mud. inundated the work : area (In- 
spector’ Ss Report). “Trench. width 


was 100. feet. “At the other worksite = 
_ because of the’ wud and water: (Tr. 
‘Reports, ‘dated | 


(beginning station 40+30, ending 


. station.39 +44), the ground. was less — 
- saturated and did not cave as badly. 
Trench | “width © “was, 20° feet. Hard: _. 
rock averaged | 0. 5 feet, in. depth a 

from station 48+38 to 43+15 and — 


trench width. was 90 to 100 feet (In-. i 
Spector’ S _ Report;. dated . Mar. 1, 
1974) ine 

"Appellant, oe “the. ‘shield 


‘and: used the’ open'trench ‘method of | 
pipe laying from: station 43: #15 :to 


6 errand 4a+ ne a 's 


“16 The Grade Book ens xh: 22)- entry an 


“fort Feb.' 25, 1971; states that 'no!shield’ was. 


used ‘at the ménhole-at-station: 424-09 and.that 


(without a: shiéla): the: gravel -envelope ‘could: _ 
not: be confined ‘to pay lines: ‘This:entry also: - 

' indicates that much..gravel Was:wasted, which ~ _ 
-was' attributed ‘in: ‘part to: the fact.:thati the 


clamshell : could ‘-not* a pas ae eran! 


where itiwas needed. -! 


a | | = “September 28, Agr? 


Report dated. Mar. 2, , 1971). Many: 
yards: of extra: gravel: were used to: 
hold back: the mud. "Trench width. © 
was 100 feet and hard rock in- 

- Greased to 1.0: feet in depth at sta- 
tion 49++90. Open ditch pipe laying: 
: continued on Mar. 3, 1971. Hard — 

_ rock was'1:0 feet in depth at station 


. — 42455) and trench | oe was: = 
. feet =e | 


| The thankole at eon 49-409. 9 
- was completed on Mar. 4, 1971.-The — 
lower 4.5 feet of excavation: was ~ 

-rock'of which 3.5 feet: consisted of: 


hard basalt. After: attempting to 


chop the basalt witha backhoe, ap+ 


pellant brought j in a compressor and 


- jackhammer to break up the rock. | 

_ Appellant excavated and laid | 
pipe’ in ‘the upper reaches of the 
49 line (station 31+39 to EOC at — 


| 48-+50) with a trencher on: Feb. 21, 


~ 1971: (Inspector's Report). Another’ 
reach of the 49- (station 16+30 to ~ 
17+10) was excavated with a back- 
hos: and ipipe laid-‘on ‘Feb.- 29, 
1971 (Inspector’s Report). Material | 


was sufficiently * ‘soupy” to require 


| use of a Shield. What was described | 
as! soft: ‘caliche. ranging: in depth 
_ from! 2:0-to 2.5°feet was:encotintered’ 
in‘ the’ area from: station’ 16+60'to 
16490; ‘Hard’ ‘ealiche’ ranging” iin shield. - 
7 depth’ from | 0. oc to A 5: ‘feet was en- 
countered in ‘thé ‘area’ from station: 
18+ 70: to 19+20 (Inspector's Re 
port, dated. Feb: 23, 1971). In’ arcis 
 Wheré-there: was” no’ ealiche, ‘extra 
filter gravel was: used to- stabilize 
_ thé'sidé8‘and bottom of the trench. . 
~ Hard’ caliche'1 ranging in depth from 
0.601. 5 feet was again encountered 


in: area: ‘rom’: station 19+70. to _ 


20470. : 
- Water seepage ai i sloughing‘ im 


peded progress. at: station 20+ 70 on 


the 49 line. Appellant started. a 


pump,. but: the inspector reported. 
that the more they pumped, the 


more water came in (Inspector’s _ 


Report, -dated Feb. 23, 191. 


night shift). Hard caliche from 1.0 
to 2.7 feet in depth was encountered 


from station 20+85 to 21+68 (In- 


~ spector’s Report, dated Feb, 24, . 
1971)..Mud and: water continued to. . 
be a problem. Conditions were suf- — 


ficiently wet: to require use: of-a 
shield’ in. the area from station. 
21+81:8 to 24+14. Hard ‘caliche 
from 0.8 to 2.0 feet in depth was en-' 
countered in the area from station — 


-95+15 to 26+00. Caliche was'3.6 
feet.in depth in the manhole:atsta- 
“tion -26+25 (Inspector’s Report, 


dated. Feb. 26, 1971). Excavation _ 


and: pipe Jaying reached the point — 
| (approximately — 
where pipe had previously:been laid 
by the-trencher on Mar: 1, 1971 (In- 


station 31+29) 


spector’s Report). Excavation was 


_accomplishéd with a backhoe and ~ 


the: ground - continued to be ‘suf: — 
ficiently" ‘wet: as 3 to Gos use , of a 


At this tina, the lower’ Pottion’ ‘ot = 
the: 49: line‘had ‘not yet been'con+ — 


nected to''the’ DWe27 9. A manhole 
was ‘installed‘at station '8+'64: ‘and 
pipe was laid'to 10+00' ‘(Inspector’s S 
Report, dated Mar. 1, 1971). Water: 
continued to ‘be a “problem | ‘and 
pumping — was: necessary. ‘Trench: 


width was 32 ‘feet. Excavation ‘and 
Pee laying proceeded : from station 


510 


~ been laid, and work began on. the 


reach below station 8+64 on Mar. 
. 5, 1971. The ground was saturated 
and | sloughed into the excavation. 


(Inspector’s Report, dated Mar. 8, 


1971). Water was lowered by exca-. 
vating a hole to the side of the | 
daid on the 279B from station 3+00 
to station 1+44 and from 0+00 to. 
0+20 on Mar: 18, 1971. On Mar. 15, 


trench and pumping water from the 


hole. Over-excavation and use of - 


extra. gravel was necessary for sta- 


_ bilizing pipe bedding. The inspec- 
_ tor reported that a large amount of 
extra filter gravel was being used 
and that there was no practical way _ 

to: confine. gravel to specification. 

paylines with JB&C’s method of... 
placing gravel. ‘Excavation and pipe» 

— laying on the 49. were completed'on 


Mar. 11, 1971. (Inspector’s Report). 


This involved the approximately - 
40-foot reach from 8 +25 tothe man- 
hole at station. 8+ 64. Trench width 


_ was 80 feet. Average. over-excava- 


tion for filter gravel was 1.0 feet... _ 
Lateral 279B. (station 2490 to. 
_ EOC at 5+00) and Lateral 279C 
(station 8+56 to EOC at. 5+50). 
were excavated and pipe: was laid 
with the trencher (Inspectors’ Re- 


ports, dated. Mar. 1 and 4;. 1971). 


Trench was excavated and pipe was 
laid: from station 1+80: to EOC. at. 


—4+00. on the OT9A. lateral on Mar. 3, 


cause the bottom of the trench had 


- silted up. Pipe was laid. from 0.+85. 
to 1475 on the’ 219A on Mar. = 
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12-464 to , 15+20 on Mar. 4, ‘497i 1971. Coe ation 0-+90 to 1450, 


__ (Inspector’s Reports). Top width of 
trench averaged from 18 to 21 feet. — 
_ Pipe was laid to station 16+35 the 

_ point where pipe had previously 


about 3.0 féet of extra filter gravel. | 
was placed:under the pipe. ‘The in- | 

‘spector attributed this to careless- — 
ness of JB&C’s employees. Pipe lay- _ 


ing (station 0+00 to 0+85) on the . 
OT9 A was. completed on Mar. 18, _ 


1971. Again more gravel than nec- : 


essary. was used: due to. what the in-. = 


spector. considered. the, contractor! . a, ae 
Ca relessness. : - 


‘Trench was. excavated ear pipe 


1971, trench. on the. 27 9B was ox 


-cavated from station 0+40to1+40. 
However, only about. 15 feet. of pipe | 


was laid. because of excessive mud. . 


The inspector. reported | they. ap- “ie 
peared to be making a “bigger mess _ 
out of a mess.” Seeping. water and 
semi-fluid . mud. 
~~ trench and prevented closing of the 


| inundated. the. 


gap on the 279B (station: O+47 to 7 
1+48) (Inspector’ s Report, dated 


Mar. 16, 1971). The excavated area: - 
wails devel full of oozing mudon — 
. Mar, 17, 1971, so that'there was.no _ 


trace of here excavation had. ended. 


_the previous day. Much difficulty a 
was experienced with. hoses on: the- 
‘pumps clogging up with roots, cat- 
tails and debris. The inspector at- — 
tributed this to the lack of cages Or. 
baskets i in which to place strainer. = a 
cages. Appellant finally gave up _— 


1971. Although the trench was. a _ trying to lower the water level. Lay- 


cavated from 0-+00 to 1480, pipe 
~ could not be laid i in. that each be- . 


ing of Pipe was completed - on the 


279B ‘on. Mar. 18, 197 ae after a dike 7 


was removed. which was damming | 
water in the» trench. Water. could. 
then flow to the lower end of trench. 


_ excavated with the trencher. 
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; (station 47 +00), the point “where 


pipe had previously been laid. 

Trench was excavated from 0+00 
to 0+85 (pipe was laid to 0+25) on 
the 49-2 on February 10, 1971. It 
was very wet and prog ress. was 1m- 
: peded by the running water which 
dammed up. Pipe laying 
reached station 2+09 on February | 
11, 1971. Water seeped into the 
“tr ao approximately 2.0 feet above 


was 


subgrade. Top. width of, trench 


- ranged from 12 to 20. feet, 


Top width of trench ratiged from 
16.0 to 19.0 feet in the area from 


— 2+09 to4+00. Excavation and pipe. 


“4 laying reached station 5 +00 on Feb- 
ruary 16, 1971. Top width of trench 


was 14.0 feet at station 5+00, 22— 
feet at station 6+00, and 37 feet at 
~ 4+00. At station 7+20 material ex- 


7 cavated was referred to as slop (In- 
- spector’s Report, dated Feb. 19, 


1971). No progress was made be> . 
cause material came into the exca- 


& vation too fast. 


| “No further work: appears to have 
been attempted on the 49-2 system 
until Mar. 4, 1971, when portions of 


- the 49-9B ag 49- 2D laterals were 


tions of the 49-2A and 49-OB Jat- 
erals. 
trencher on Mar. 5, 1971. Excava- 


- tion and pipe oe proceeded to 


‘station 7-450 on the 49-92 mainline 
on Mar. 8, 1971. The ground was 
: saturated and sloughing impeded 
progress. No progress was made on 


Mar. 9, because ground water was 


running into the trench and the 
__ trench,sidewalls were sloughing. 


(248-048-777 


Por- | 


were excavated | with ~ the 


|. Appellant ie. ei. on “the - 
dianhole at station 12+30 (intersec- 


tion of 49-2B and 49-2C laterals 


with 49-2) on Mar. 9, 1971, without. 
having completed the 480-—foot — 


-reach from station 7+50-to 12+380. 


Trench width at the manhole was. 


24 feet. Trench was excavated and | 


pipe laid to station 12+67. Trench 


excavation and pipe laying reached — 2 


7+90 on Mar..10, 1971. Pumping _ 
was necessary to keep seep water 


out and progress: was. slowed. by 
| sloughing. | 


Top. width of ve was 4 te 


30 feet from: station 12+67 to — 
14+33. The backhoe could not place 
excavated material far enough away 

from the trench and the material 
would slide back in. Excavation and 
pipe laying reached station 15+50 


_ on March 11, 1971. The backhoe had 


to be supported by swamp pads... 4 
- Excavation and pipe laying pro- 


ceeded from station 7 +90. to 8+60 | 


on the 49-2 on March 11, 1971: 


Ground water and ‘sloughing of | 


trench sides slowed progress. ‘Al- 
though a pump was used most. of 
the. day, trench. bottom was. “de- 


scribed’ as “real sloppy.” Pumps . 


were operated at the manhole at a 
station 12 +80 on the nights of Mar. | 
11 and 12, 1971. The inspector 7 
thought they needed. another. pump. | 


Pipe was laid to. station 17 +40 on. ae 
Mar. 12 and the manhole at 17+49.2 . 


was installed. An average of ‘ap- — 
proximately 0.8 feet of extra filter ; 


| gravel was used from station 12 +30 


to 17+49. De 


(872, 


_ Atthe shee worksite on the 49-2, 
_ pipe was laid to station 9+05. Wa- 
ter had to be pumped before exca- 
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vation could proceed and it was nec- 


essary to pump out. seep water most 
of the. -day. ‘Sides: of the trench 


sloughed in and.the inspector re-: 


_ ported thatthe dragline had to work 
a long time to make any headway. 
Trench excavation and pipe laying 


— reached station 9+55 on Mar. 18. 


Excavation proceeded on 49-20 


. on Mar, 18. When the excavation 


reached the point where pipe had 
_ previously been laid, they had what 


“ was described as a flood. ‘The crew. 
‘on the 49-2A were also reported to 


have been flooded out. The 49-24, 
49-20 and 49-2D laterals were com- 
pleted on Mar. 15. Also excavation 
on that date proceeded from 9+-55 
- to 11+40 on the 49-2. The ground 
was. not as saturated. Excavation 
and pipe laying on the final sections 
on the 49-2 (station 11+40 to 12+ 
30 and 0+00 to 1+84) were com- 
pleted ¢ on Mar. 16, 1971. : 


| _ Work under tha contract was ac-. 
cepted . as substantially complete on 


Apr. 2, 1971, a delay of 28. days. 
JIB&C was charsed liquidated dam- 
ages at the rate of $170 per day ($85 
under each oo for a total of 
os $3; 910. 
- Claims. 


| ade date of March 2, 1971, ap- 
at pellant, requested an extension of 
time for. completion of the work 


- (Govt.’s Exh, 117; Appeal file, Exh. 


7 2). ‘The letter states im. part: 


We have made every effort possible to 
complete this ‘project but because of the 
extreme sluffing [sic] conditions we have 
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ee on line 279 as well as the “dy 


rock excavation which has had to be done 


by hand and the extreme weather ‘condi. 
tions prevailing in this area, we have = 


lost 30 days of productivity. The rock 


conditions mention was [sic] not. shown — | 
any. place on the drawing nor was it 


[sié], mentioned in the specifications. 


. # a oe 


We would like to request an extention 
[sic] of 15 days on both the crop dates 
and the completion date for pane consti- 
tution. .- a ae 


~The fronone letter epasttutes 7 
the only written notice in the record — 


of a claim by JB&C during the pe-- 
riod of contract performance. How- 


ever, Mr. Ussery testified that he 


delivered a letter to the Bureau of- | 


fices in Othello concerning the wa-_ - 
ter and rock conditions (Tr. 1248- 


44, 1947-48). He further testified — 
that he wrote the letter in the JB&C 


office trailer out on the job with the . ao 
assistance of Jack Butler. He, could re 


not recall to whom the letter was 
delivered. At another point, he indi- 
cated there were several letters de- 
livered to the Bureau in Othello. 
Mr. Butler confirmed that on two 

separate occasions he helped Mr. — 


Ussery prepare letters concerning — 


the rock and the extreme sloughing 
and water conditions encountered — 
on the 279 and 49 lines (Tr. 1299, 
1300). He asserted that the letters © 


concerned differing site conditions — 
and requested compensation for the _ 
additional filter and other materials 


being used ‘in an effort to stop the 
sloughing. He admitted that he did — 
not know as a fact that the letters — 
were delivered to the Bureau, but _ 
stated that Mr. Ussery intended to 


495] 


—— alice tie i ani card that he 
~~ had delivered them (Tr. 1298). 
_ Although neither Mr. Ussery nor — 


‘Mr. Butler testified specifically that 


the letters were signed by Mr. Us- 


sery, the clear implication of the 


testimony is that such was the fact 
(Tr. 1248, 1298). This:seems anom- _ 


alous in view of the fact that Mr. 
Butler, as construction manager for 


JB&C was Mr. Ussery’s. superior. 


and aided:in the composition of the 


__ letter or letters. There is no evidence 


in'the record of any correspondence 
_ to the Bureau signed by Mr. Usser 


. The Bureau has denied receiving 
| “any letters. claiming differing site 
- conditions on Block 87 and. TB&C 


~ has not. produced. copies of any such 


-— letters. However, a contemporane- 
ous document which lends some sup- — 
port to the testimony of Messrs. Us- 
_sery and Butler is a letter to the Bu- 

reau dated Apr.-6, 1971, signed by - 


- Mr. Butler — (Govt.’ Ss Exh. 127; 


App.’ s Exh. GG) which refers fo: 
a letter from the Bureau dated Mar. 
19, 1971 (Govt.s Exh. 123), con-— 
cerning release of retainages under 
the three JB&C contracts, and pro: 


vides in pertinent part: 


You are fully aware that we e have beei 
subjected to several changed conditions. 
We do realize that the Bureau was not 


aware of these conditions i in awarding: the 


contract, however, with the fact in miud 
that. the Bureau was’ not aware of the 


existing conditions how could you expect. 


a contractor to bid accordingly. - 


We have substantial claims on Block 
87 exceeding. 4 quarter of a million dol- 
lars and at this time we do insist.that our — 
ae retainage be reduced to a minimum as” 
set forth in the contract. You are aware 
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that. IB&C: hie. been trying: to: “appease. 
suppliers with very little. cooperation 


) from the Bureau of. Reclamation.. . s vag 


When asked. what claims. he. was 


referring to in the second para- 


graph of the aforementioned letter, — 
Mr: Butler replied: that he was: re- 
ferring to the claim for changed 
conditions that Mr. Harvey Ussery 


~ hand carried to the Othello Office.1%¢ 


Under cross-examination ‘he testi- 
fied that he did not know the date of 
Mr. Ussery’s letter and asserted that. 


he and Mr. Ussery had written half- ~ 
y. a dozen letters to the Bureau which — 
he had not seen: to date (Tr. 1332).. 


His. only explanation as to why.a 


copy of Mr. Ussery’ s letter had not. 
been produced was. the difficulty i in. 
| assembling: JB&C’s records in order 


to process the claims (Tr. 1833). 
For the reasons hereinafter appear- 


ing, we find it unnecessary to decide - 


the question of whether the Bureau. 


received written notice of a claim 


for differing site conditions during. : 


7 contract performance. 


Mr. Ussery testified that he had 


| conversations with Bureau -person- 3 


nel in ‘the field concerning the fact 


that more water was encountered 


than shown on the prints (plans) 


and concerning extras for rock and 


pipe bedding (Tr. 1245). He aS- 


10 Tr, 1318-14. Although. the COAR, in a 
memorandum to the contracting officer, dated 
Apr. 28, 1971 (Govt.’s Exh. 130), took the 
position that: the reference to claims was in- 


tended to refer to Block 82, file data on the 


Butler letter refers: to. Specifications 1000C- 


1101 and 1131, which are Blocks 87 and. 20, 


Tespectively. Mr. Butler ‘emphatically denied 


suggestions from counsel for respondent. that - 
the reference was to creditors”. ‘daims: against. 
TBEC ne 7882). . 


DECISIONS OF THE. 


| serted that the discussions involved © ' 
rock, hardness of rock and water 


shown on the borelogs as being dif- 
ferent than. what was encountered 
(Tr. 1246). The only individual he 

specifically recalled having such 

_, discussions with was Duane Peder- 
sen who had no official duties on 
‘Block 87 (Tr. 1246-47). 


The first formal indication in the 


record of a claim for differing site 


conditions under Block 87 was pre- - 


sented at a meeting in Boise on Aug. 
6, 1973,3°7 wherein claims under 
Block 82 were also discussed (Ap- 


peal file, Exhs. 4, 5, 6 7 and 8). 


— Among. documents presented, was a 


differing site conditions claim book-. 


let (Appeal file, Exh. 8) wherein it 
_ was alleged, inter alia, that volume 
of hard material indicated by the 
contracts for Blocks 82 and 87 was 


less than 8 percent whereas 64.8 per-— 


cent of material encountered was 


7 solid, ledged rock ranging from. 


4,000- 8,000 psi, which is over three 


times harder than concrete. This 
‘percentage was assertedly based on 
38 miles of excavation where 3 or 
more feet of subsurface rock was en- 


| countered. It was further alleged 
that the bore logs for Block 87 indi- 


cated a water level 6 to 10 feet below. 


surface, whereas an average of 0 to 


8 feet of water was encountered on 
‘the surface. The trench was assert- 


edly excavated as wide as 160 feet 
and the contractor’s difficulties were 
allegedly vie aca iy 2 feet of 


TNT, 5 
“107 There are no isin evade or ‘notes | in the 


record summarizing. discussions at this meet- 
- ing. Mr. Beard testified that requests to tape 


record the meeting of Nov. 6, 1970, had been 


denied na: Bureau Officials ae 504-05). 
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solid ledge rock at os bottom of the . : | 


muck. 


Also_ ne at this meeting : 


was. a statement prepared by Roy 
Charles, accountant, showlng reve- 


nue under Block 87 of $5.13. 499.83 


as compared to. costs of $777,321.34. 


By letter, dated Sept. 14, 1978 


(Appeal file, Exh. 9), the contract- 
ing officer pointed out that the only 
claim received under specifications _ 


1000C-1101 (Block 87) was the 
Mar. 2, 1971, request for an exten- 


sion of time and inquired whether 


JB&C was still pursuing that claim. 


The contracting officer also inquired. 
whether appellant . was making a 
claim for improper rock classifica- 
tion, whether a claim for differing © 


site conditions was being asserted 
and, if so, the nature of the condi- 
tions claimed and the specific loca- 
tions at which encountered. Appel- 
lant was also requested to state the — 
amount of its claim and to provide 
cost data in support thereof. 
‘In a letter, dated Oct. 4, 1973 


(Appeal file, Exh. 10), counsel for 7 
appellant answered in the affirma- 


tive the question of whether a claim 
for improper rock classification was 


. being made and asserted that rock 
was encountered throughout Block 


87. Of the 81,891.92 cubic yards ex- 
cavated per. the paylines on Block 


87, 21,579 cubic yards were asserted 
to be aoe Water conditions differ- . 


ing from those described in the con: 
tract: were alleged to have been en- 


| countered on the DW279, ‘D87-189, 


D87-159, D87-139M and° D87-49. 


lines or virtually throughout the en-— 
tire contract work, Because of water 
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aad ee: aceoanutered: 2 quantity | 
in excess of 1,000,000 cubic yards 


was allegedly exéavated, 


Using the month of I Feb. 1971, as_ 
a study month, appellant computed. 
a cost factor of $5.90 per cubic yard 


~ asthe additional cost for excavating 


rock and water. (Exh. 10, pp. 13-— 
15). This figure was multiplied by 


total excavation per pay lines on 
Block 87 (89, 190 cy.) to reach a 


total of $526,221. Additional filter 


material of 18,936 c. y. was allegedly 


used at a cost of $4.95 c.y. for a total 
of $68,983.20. Adding this figure to 


| the amount claimed ton additional 
costs of rock and water excavation, 


-appellant’s total claim on. Block 87 


became $595,204.20. 


By a, decision and findings, dated 


January 18, 1974, the contracting 


officer denied: the claims in. oo 


entirety. 


Discussion and u timate F # ‘endings - 


“[3]At the levee and on brief, | 
appellant has abandoned any claim 


- that differing site conditions existed 


throughout Block 87 and has main-_ 
tained that rock and water encoun- 
tered on the DW279, 49 and 49-2 
_ lines, the so-called dipper area, con- 
stituted differing site conditions. — 
Concluding that. lack of timely no- 


tice differing site conditions is no 


longer in issue,1°8 we consider the 


claims on ‘the merits. 





108 By: an order, dated Dec. 5 
_ the Government’s. motion to ‘dismiss for lack 
of timely written notice the. ¢laim for differing 


site conditions due to water,- upon the ground, . 
inter alia, that written notice of differing site 


conditions was Dot. under all circumstances. a 


» 1974, we denied 


Citing the dsstanoiny aie one of its . 
engineer witnesses to the effect. that 


eile was laid down in an es- 


sentially horizontal. fashion (Tr. — 
3233, 3257), respondent argues that’ 
a reasonable bidder would have | 
anticipated encountering basalt ‘at 
cr above pipe invert on the DW279. 


The. primary basis for this argu- | 7 
“ment is a bore log at station 1+00._ 


on the DW279B (approximately 60 


feet from the 279), which’ shows | ie 
basalt. 14.0 feet. below ground sur- 


face of 1060.0 or at approximate . 3 


- elevation 1046. The 279B lateral in- 


tersects the 279 at station 42+ 09.2: 
where pipe invert at the southern: 


entrance. to the manhole is 1046.52. 


An immediate problem with this — 
contention is that basalt seems to be — 


‘approximately 18.0 to 15.0 feet be- 
low ground surface irrespective of 


surface elevation. See, ¢.g., the bore 


log at station 4+ 83. 4 on 49-2 where. 


surface elevation 1043.1. and 


basalt. was APRN ae at 14.5 feet: a 


below ground surface or at eleva- 


tion 1028.6. Another problem with’ 


this contention is that. if extensive 
basalt were present it would be just _ 


prerequisite to recovery. See cases note 50,- 


supra. While the order specifically stated that. 


the denial was without prejudice to renewal _ 
of the motion atthe close of the hearing or on’. . 


posthearing brief, respondent has. not seen fit 


to renew: the motion. We note that the. con-“ 


_tracting officer considered the claims in the 
dipper. area.on the merits and that prejudice - 


has° not been alleged: or shown: See, €9.,— 
Ardeit-Horn : Construction Company v. United: — 


-. States, 207 Ct. Cl. 995 (1975), affirming trial 
judge opinion | (June 27, 1975); 21 CCF par) 


84,096. We also note the testimony of Mr.:. 


‘Kolterman, Chief of the Field Construction 
Braneh for. the Bureau, to the effect that 
‘respondent would. probably. have. done. nothing -. 


different had written notice of aus site 


conditions. been received. (fre Satay 
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as logical to proj ject : a basalt aucep 
on the 279°in the area adjacent to 


_ the county road (station 49+54.8) 
_ Where ground surface is below ele- 


vation 1045. There is no evidence of 
such an-outcrop. More basic and 
‘fatal to respondent’s arguments is 


the fact. that respondent did not 


anticipate encountering rock onthe 


DW279 (memorandum, dated May. - 


20, 1970, and attached drawings 
App. s-Exhs. KKK and KKK-1). 


The > drawings . show .anticipated 
rock im. red. Conspicuous - by its 
| absence is any red on page 222-116- 
87166 which shows the DW279. We 
find that rock encountered on the 
— DW279 constituted a caonne site — 
condition. | 
. More difficult of ee is ; the | 
claim for water and water related 
_ problems in the dipper area. Re- 
_ Spondent argues that the difficulties 


. were clearly indicated by the con- 


tract and should ‘have been antic- — 
ipated. In any event, respondent 


asserts that appellant’s difficulties 


were. ene due to its own in- — 


- efficiencies. - 


- There can bet no doubt chat the 


contract. contained ample indica- 
above were drilled . oe ue ir- 7 


tions of water ‘and water related 
problems, First and foremost was 
the water flowing in the open DW 


979-drain. Paragraph 40 of the spe-- 


cifications stated that this flow was 
continuous throughout the year, 


estimated the flow in February 


: 1970, at approximately 0.75 to 1 
_ cubic feet per second and. warned 


that. the flow was expected to in- - 
crease substantially during the irs 
| rigation- season. This ‘paragraph o 
also stated that discharge rate of. 


= initial flows will vary depending on 
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pesieeal aa ahgunta watey nats | 
tions, irrigation operations on ad- 
jacent lands, the weather and other 
~ factors. 


Paragraph 40 ‘also con- 
tained a reference to use of pump- 
equipment. — including well 
pointing. 

The bore logs also aatedl: of 
saturated and severely. caving con- 
ditions. Indeed, several ‘bore logs 
showed:a water surface after drill- 
ing, or at a later.time, substantially 
above pipe invert. See in particular 
bore logs on the 49 line at station. 
+ 50 (centerline) = ‘station 8+63 — 


- (75 feet left), 12+80° (centerline) 


and. station 22+65, 0+00 on 49N 


(centerline). These borings were 
accomplished during the irrigation 


season where the water surface 


_ would be expected to be at, its high- 
est. In addition, bore logs on the 49- 
2 at station 0+70 (centerline), 4+ 


83.6 (15 feet right) and on the 49-. 


2A at station 4400 (centerline) and 
‘on the 279A at station 0+40 (cen-- 


terline) show a water surface after — 
drilling, or at a later time, above ~ 
pipe invert. The bore log on thé 49—- 


QA was drilled on Nov. 14, 1969; All - 


of the other bore logs Gelerred io. 


rigation. season. 
Respondent: would ree away. 


the general absence of bore logs 


showing a water surface after drill-: 
ing on the laterals leading to the. 
mainlines (279, 49 and 49-2) by the 
assertion that the laterals were at 
higher elevations and it is only nat- 
ural that water would flow or perco- 
late to the lower levels. This is, of — 
course, generally true and has logic . 
on its side. However, it lends some. 

support to JB&C’s expectation that — 
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ne area. eal aain out, and sta- 
bilize after the irrigation season,. . 


Respondent cites the Helich case. 


(note: 30, supra) wherein we held 


that.a ‘quick condition in the trench | 
bottoms was indicated by bore logs 
— not essentially different from those | 


. ‘described. above. Our decision was 
upheld by the Court of Claims upon 


the ground that plaintiff had failed 


to prove that its difficulties were at- 
tributable. to an artesian ‘reservoir 
not indicated by the contract. The 


; instant case is. distinguishable from 


| i eltch. for that reason alone. More- 
over, it is clear that rock encoun- 
- tered on the DWw27 9, which we have 
found constituted a differing ‘site 
condition, added significantly... to 


J B&C’s other. problems with water 
- and sloughing: Even if that. were 


not so, the Kelich case is not con- 
trolling. for the reason set forth 
below. a 

Basic to appellant’s case is the 
position that the surface or visible 


flow of water in the DW279 was 
_ . stopped. by. means of cofferdams, 


that the water was. diverted around 
_ the work area by means of diversion 

' ditches and pumping, and that its 
difficulties were attributable to a vir- 
tually unctoppanle subsurface flow 


= of water. - 


As we have seen, Inspector’ Ss Re- 
| nous are strangely silent-on the ex- 
istence of the cofferdams and only 
- rarely mention or imply the exist- 
ence of diversion ditches. Neverthe- 


less, the existence of the cofferdams 


and diversion ditches was confirmed 
by witnesses for respondent: and 


— od B&C. Although witnesses for re- 


spondent were critical of the depth 


to above, 
presence of .ground..water. Appel- 
lant relies heavily upon the fact. ~*~ 


ial the diversion: ditches were 


excavated and the manner in ‘which 
they were maintained, with the ex- > 
ception of Chief Inspector Atkins, — 
these witnesses were on: the job only 
occasionally. We find that the sur- 


face flow in the DW279 was success-. _ 
fully diverted around the work area, 


| and. that appellant’s problems with: : 


water and, sloughing were : vatirib- 7 


utable to ground water. | 
The contract Parapeeah’ 40 of is i 


specifications and bore logs referred 2 
, clearly — indicated.the — 


that respondent was in possession of | 


information as'to sources of ground 


water which it failed 0° disclose. 


This contention is based upon a 
memorandum, dated. ‘February: 25, | 
1969, from the- Chief, Drainage | 


Branch, to the Proj ect. Manager | 


‘(App.’s Exh. ies ee. in 
part: 


| Subject : Drain. . Construetion—D87-49, 
D87—-49-2, D87-189 and D87-159.. Drain. 


_ Systems and additions to the DW279. and 7 
D87-157. Drain Systems—Farm Units 


41-50, 188-148, 156 and 159—Block 87. 
The water table has. risen. and is contin- | 
uing to rise, under.a. large: portion. of 


Block.87.-The high water table. is causing. - : 
wet land, reduction. in crop yields | and . 


limited’ farming operations on portions — 


of the subject units. The high water ta- 
ble is also causing bank. instability. and 


serious sloughing along the ‘upper 1, 400. 
feet of the DW279. seriously . ‘impeding 
the flow in the channel and rendering the 
operation and ma 1 nt en a n ce. Toads. . 
impassable. 


No applications were teceived for par- 


tial relief of 1969 water service charges. 
due to wet land. ‘Hower er, Our investi- 
gations in July, 1968. showed approxi-- 7 
mately 90 acres of inrigable Tand on the - 
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sabaect units had a water table less tian 


4 feet below the ground surface, with an ~ 
additional 340 acres being subjected to. 


a water table 4 fe 8 feet below the ground 
surface. 

- Our. investigations indicate the high 
water table is caused by application of 
irrigation — water on the subject units, 


minor seepage losses from the distribu- - 
ae tion system Serving the area, and deep- 


percolation losses migrating into the area 
from irrigation of the higher lands in Ir- 
rigation Block 80, to the north. _ 

. The soils in. the area are generally 4 to 
12 feet of fine sandy loam topsoils over 
loamy sands, and caliche which overlay 
_ the silty clay Ringold formation. The 

depth to the less permeable Ringold for- 


‘mation igs generally 16 to 20 feet below. 


the ground surface. 
re Se ‘ _ , is 
- We have also concluded that lining the 
distribution system serving the area will 
not. eliminate or materially reduce the 
need for conservation of drainage facili- 
_ ties to maintain the area in permanent 
ene production. 


Iti iS appellant’s position that the 
reason flows of subsurface water 
were virtually unstoppable is the 


_ percolating losses migrating from 


Block 80 to the north, a fact of 
which it was unaware. While re- 
spondent alleges that the water was 
propelled to Block 87 by. no more 

mysterious a force than gravity and 

that the possibility of migrations 
_ of water from. higher lands to the 
north should have been obvious 
from a reasonable site investigation, 
we are inclined to accept appellant’s 
contention that it would be reason- 
able to expect that the West Canal, 
which forms the northern boundary 
of Block 87, constituted a barrier 
-to-such ficae Respondent also cites 
the Heltch case, supra, for the prop- 


osition. that it had no. duty to dis- | 
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- close its opinions. In Aeltch we were 
careful to point out that all factual 


data were disclosed and that all that 
was withheld were opinions drawn 
from. data presented to bidders. — 
Here it is clear that subsurface mi- 
gration from. Block 80 is a fact 
iniown to the Government, but — 
which has not been shown to be ob- | 
vious or a matter of general , 
knowledge. 7 | 
Uader such circumstances ie 7 


duty of disclosure is clear. See PHL 


Contractors (note 6 supra and cases 
cited in footnote 37). Having con- — 
cluded that respondent had a duty 
to disclose the migration of water — 
from Block 80 to the north and 

failed to do so, remaining for con- 
sideration is the effect of this find- 


‘ing. Although the Court of Claims 
3 hee held. that the failure to disclose 


material information affecting costs 
is a breach of contract beyond. the 
scope of the Changes or Differing 
Site Conditions  clause,?°® the 


Boards have not found themselves 


powerless to grant relief under such — 
circumstances. 0 In PHL Contrac-_ 
tors, supra, we used the Govern- 
ment’s failure to disclose a soils. re- : 
port, which was also alleged to show. 
only the obvious, to buttress our — 


conclusion that the contractor’s site _ 


investigation was reasonable under | 


the circumstances. See also Power 


City Electric, Inc., IBCA-950-1-72, 
80 LD. 753, 74-1 BCA par. 10,376 
and cases ated one and § al. 





| 10 Hordeman-Monier sane hk v. United 
Riots. 198 Ct. CL 472 (1972). 


110 Maryland Painting Company, Bhs. BCA 0% 


No. 3337 (August 17, 1973), 73-2 BCA par. 
10,223, Anderson & Guerrero, AGBCA_ No. 
17041 (Nov. 29, 1972), 73-2 BCA par. 9802. - 
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Hagne found that marelant suc- 


; _ cessfully diverted, the surface flow 


of water indicated in the contract 


and accepted appellant’s contention 
that it was reasonable to expect that. 
_-the-West Canal: constituted a bar-— 


vier ‘to subsurface flows of ground 


_ _-water.from the adjacent Block 80, 
we find further that the undisclosed’ 


subsurface flow of virtually un- 


stoppable. water from Block 80 was - 


a differing site condition. Had there 
. not been this continuous subsurface 
migration of water from Block 80, 
it is reasonable to believe, as appel- 
lant did, that the ground water in- 


dicated to be present by the contract 


would have subsided at. the end of 
the irrigation season and that the 
residual ground water would have 
been dealt with as competently as 
the diverted surface water, 
We-note here an important dis- 


tinction between the Kelich case, 
supra, and the instant case. In 


Kelich, after being informed of the 
claim of a differing site condition, 
the contracting officer order the con- 


tinuation of the work using added ~ 
quantities of gravel to stabilize the 
bottom of the trench under contract 
‘provisions requiring the Govern-. 
ment to pay both for the added 
gravel and the attendant overexca-_ 


vation. ‘Instead of following the di- 
rections of the contracting officer, 


_ Keltch resorted to a well-pointing 
system: which proved effective, but’ 


was not an approved reimbursable 
method of stabilizing the work area. 
_. In the instant case, after knowledge 
of the claimed massive underground 
water flowing into the work area, 


‘and the unanticipated underlying 
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hock the contr inte officer rand no 


site inspection and refused to con-— 
sider any of appellant’s suggestions 
.to alleviate the greatly. worsened — 
work conditions (note 101, supra). ee 
‘Appellant had no alternative but to 
continue to work to-meet the specifi- 


cations while struggling to cope 
with the.constant inundation.of the 


work area with water and silt, and 


to use jackhammers and hand labor - 


when machinery could no longer be 


moved within reach of the work. 


_» Before turning to determination 
_.of the equitable adjustment, we will 


deal briefly with respondent’s con- 


tention that appellant’s water prob- 


lems were largely of its own mak- 


ing. Respondent’s arguments in this 


regard are based primarily on up- 
stream excavation without an out- 
let for ‘the water, failure to well | 
point and failure to have or operate 


sufficient pumps. 


Dealing with the former conten- 
tion first, it is true that JB&C ex- 
cavated and laid pipe in upstream 
segments of lines in the dipper and 
other areas.on- Block 87 prior to — 


completion of lower or downstream 


seoments of such lines. However, we 
note that: Inspectors’ Reports refer 
to this method of operation as addi- 


ing to JB&C’s water. related prob- 
lems on only two occasions.. See 
Inspectors’ Reports of Mar. 10 and 
13, 1971, concerning the 49, 49-2A 


id 49-20 lines. We conclude that. 


while JB&C’s method of operation © | 


in this respect is not favored, its - 


adverse effects can easily be exag- — 


gerated and that its overall impact, 
although not readily determinable, 7 
was not great. ete 


_ 580 ae DECISIONS 


~ Respondent’s ae eamenty concern- 


| “ing well pointing are based on ‘esti-- 
mates by Mr. Mendenhall that: the 
‘could ‘have been well 
pointed for an. estimated cost of ap- 
proximately $25,000 (Tr. 3484-35). 
While he conceded that rock would - 


Dwe279" 


have prevented the well points from 
being placed or driven to the depth 
of the excavation: he was’ of the 
opinion that well pointing would 
have allowed the top 4 or 5 feet of 
soil to dry and stabilize the work 


area. ‘However, Mr. Jack Butler tes- 
tified that in January 1971, he con- 


tacted Stang Well: Pointing: Com- 
- pany, a, nationwide. firm specializing 
in well pointing, and that a repre- 
sentative of that firm examined the 
area and concluded that well point- 
--ing would not work. because rock 
would: not:allow the points to be 
driven below the depth of the water 
and the silt would plug the points 
and prevent free pumping (Tr. 
~ 1156-57, 1290-91, 1289, 1829).: Mr. 
Mendenhall. aaeerted that plugging 
of. the points could be prevented by 


 &. eee collar, which. he compared 


to the gravel envelope. placed 
Siaat the drain pipe (Tr. 3436-37, 
3460-63, 3508). The difference be- 


‘tween . pravity’ flow into the gravel : 
around the drain pipe and pumping 


action. for’ successful well pointing 


would-seem to be obvious. Mr. Men-. 
with well 


denhall’s | experience 
‘pointing was limited to observation. 
- We conclude that respondent has not 


established. the feasibility | or well - 


pointing i in the dipper area. 


Concerning pumps, J ace Butler = 
fetiied that JB&C had as many as — 
and the turn-over in supervision | 
should be taken into.account'in our 


i 30 to 22 pumps on the job (Tr. 


1154-55, 3608, 3778). He asserted 
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been 
“more frequently. Nevertheless, ' we 

think there is considerable validity — 
in Mr. Butler’s reasons why this 

‘could not be accomplished (note 
104) and that respondent criticisms 
overlook the differing site condi- 
tions which we have found to exist. | 
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theae there was a loto down time in 


that the pumps would be down for 
repairs or other reasons (Tr. 3779). 


Mr. Ussery stated that he had four 7 


or five pumps on the DW279, 49.and. 
49-2 lines (Tr. 1231). Inspectors? 


‘Reports rarely include pumps in the 
lists of equipment used: and the 
largest number of pumps indicated 
by the Inspectors’ Reports is seven 
-(Report, dated February 24, 1971). 

_A-JB&C Progress Report (Govt. 's 
Exh. 87-150), referring to the DW 
279, lists eight pumps among equip- 
ment on the job. Inspectors’ Re- — 
ports, as we have seen, are silent on 


the existence of cofferdams, and Mr. | 


Butler testified thatthe pumps at 

the dams were operated 24 hours a 
‘day at-all times. (Tr. 3616). We ac- — 
‘cept seven as the number of pumps 


used on the DW279. However, more 
important than the — dumber of | 
pumps is the manner in which they 


were used. The pumps, as we have 
‘seen (note 104, supra), were oper- 


ated at night on occasion. Perhaps 
the pumps could and should have 
operated around-the-clock 


In any event, -we coriclude that 


Pe inadequacies with respect: to_ 
pumps. and the manner of their use 


as well as JB&C’s asserted -ineffi- 
ciencies resulting from alleged: ac- — 


celeration: because of the late start _ 


of the work, inadequate supervision | 


os) 


7 determination “of. the 


equitable 
= adj ustment. | 


| Equitable Adjustment 


RS. indicated, supra, appellant 


Initially claimed $526,221 as addi- 
. tional cost of excavating rock and - 
- water on Block 87 and $68,983.20 
for additional filter material for a— 
total claim of $595,204.20.. The 
. amount. claimed was based. on using. 
| _ February 1971 as a study month 
even though Mr. Charles. admitted 


that there. was: no ‘such thing as a 
typical month on either contract. 

Expenses under the contract as 
recomputed by 
$813,001.31, of which $52,187.74 are 
indirect costs (App.’s Exh. 00). Di- 
rect Costs as submitted, total 
$760,813.57. Our adjustments to this 


figure result"in accepted direct: costs. 


of $755,405. 48, This adjustment is 
made by revising upward by 
$10,794.47 submitted material. costs 
. of $171,345.40: (representing cost of 
filter gravel, concrete, pipe, etc., and 
hauling) to ‘reach a. “total of 
$182,139.87, based on Jack Butler’s 
testimony that. allocation: of filter 
-gravel-should have been 62: percent 


to Block 87 and 38 percent to Block 


82 rather than 50/50 (Tr. 1650-51). 


While it is not clear: from Schedule | 


2 of App.’ 's Exh. 00 exactly which 


account ‘numbers. relate to filter 


eravel, we have ‘assumed that 


at least G & WwW. Sand: and Gravel — 
In the. amount: of. $58, 089.02, Bob 

Haram (trucking) i in the amount of 
$14,914.86 and Wymore Construc- 
tion in the amount. of $22,000 are. - 


80 related. Next we. reduce. sub- 
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appellant — total 


“ sive 


4 . 


mitted ponent eM cose. a, : 


Aes, 955.17 by $15,835.05, Tepresent- | 
ing the allocable portion of equip- - 
- ment rental not applicable to Bu- — 
reau contracts | (note. 79,. supra). 
: Finally, we reduce the cost of sup- 
plies. by $367.51. representing the 
portion of reimbursement of Bud 
‘Beard expenses, which we have de- 


termined were more “properly an 


“overhead. expense to Block 82. (note, oo 


81, ‘supra). : x 
i“ igcome under the sontniet totaled 
$313, 499.83.0r.41 percent.of revenue» 


under the three. contracts, Block 82, 7 
Block 87 ‘and Block 20, Indirect 


costs represent 41 percent of ac- 
cepted indirect costs shown, supra, 
for - Block «82, exclusive of Bud 


‘Beard expenses. Indirect costs thus 
‘total. $49,627 or .6.57 percent ‘of di- 


rect, costs. The ‘total of accepted in- 
direct: and direct’ costs total: $805, - 
032.48, less income ‘of $313, 499.5 33 


| equals $491,582.65. : 


Appellant: has ° nee . 
slain that differing site ee 


existed throughout Block 87 and the 
total cost: with adjustment method — 


which we found. appropriate for de- 


termining an equitable adjustment 
.on ‘Block 82. is not-applicable. We 


have found differing site conditions 


as to rock and water. on the DW279 
and as to water on the 49-2 line and_ 
a portion of the 49 line, ‘Although | 
"costs. were not segregated for each 
line, various computations of exces- — 
equipment . and .manpower — 


usage can be derived from the tn- - 


spectors’ Reports for the time peri- 
ods during which work was accom- 


plished on the DW. 279, 49-2. and 49 


7 Hines: ‘However, none of these com- 7 
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‘justment deemed sufficient to fully 
pay JB&C for the additional work 
attributable’ to the differing site _ 
- conditions found to exist on lines 

DW 279, 49-2 and 49. By this 
“method we conclude that the allow- - 
able equitable adjustment for Block 

~ ' 87 is $300,000, which includes the | 
amount awarded for direct and in- — 

"direct costs, profit at 10 percent and | 


-.. 14 Our oonelubinn reflects the. fact that 


DECISIONS. 


Guo fully account for he a: 


ditional filter mater ‘ial, ‘material for | 
‘filling the uncontrollable widening 


of the excavation, 111 constant: baal 
ing, use of jackhammers to excavate 


_ the unanticipated rock under. the 
water on DW 279, excessive equip- 
Ment repairs: and the inability . to - 
“properly use. the appropriate exca-— 
- vating equipment. 


Even more difficult of : precise cal- 
culation are the unplanned expendi- 
_tures of JB&C on other portions of 
Block 87 where the difficulties: en- 
countered were the subject of claims 


‘now abandoned..Similarly, the rec- 


ord requires that the determination 


of an equitable. adjustment take in- 


‘to account the shortened time avail- 


able to complete Block 87 because of | | 
the late start of work and the con- 


sequent need for acceleration, and 


_the inadequacies. and inefficiencies | 


inherent i in the changes of supervi- 


sion during the performance period. — 
__ Therefore, we find it necessary to 
_ Tely: entirely on the jury verdict 


method to arrive at an equitable ad- 


bond at 1 percent. 


extra gravel. and other material was hauled 


'. in for stabilization purposes. Mr. Butler testi- 
‘ ‘fied that at all times JB&C had four or five. 


_ trucks hauling filter gravel or waste material 
to stabilize the banks (Tr. 3611). 


OF ‘THE DEPARTMENT OF ‘THE 


8 In IBCA-1020-2- 


| Wu CONCUR: 


Wits E. Medan we. ee mn 
Chief Administrative J Teas 
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| The Board as finds. nat. by 
reason of the differing site condi-— 
tions encountered on this contract, 


the time for performance of the con- 
tract work should be extended by 23 


days. The appellant is therefore-en- 


-titled to return of liquidated dam- 


ages which were withheld in the — 


amount of $3,910. Appellant’s claim 
for interest and attorney’s fees is” 
‘denied for the reasons set forth in — 
| IBCA-1033-4—74. 
sustained in the amount of $308, 910. 

including return of liquidated dam- — 
ages and is otherwise denied. : 


‘The appeal is 


a Summary . 


‘tL. ti ‘TBCA-1033-4— 
74 the amount of 
the equitable ad- 
— justment is.---_ $004. 578. 31 
9. In IBCA-1020-2- roe 
-. 4 the amount of 
the equitable: ad- - 
justment is---_-. 300, 000. 00 
44, the amount of. 
liquidated. dam-- 
ages to be re- 
| fanded to appel- Se 
lant is2ceau-echs | en 00 
= ‘Total amount — 


of award. 528, 488. 31 


"Russert C. Lyxcn, | 
Administrative J udge. 


G. Herserr Pacw woop, 
‘Administrative Judge. — 
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53° MAINLINE 
Bureau Classification oe 
Average . “Depth. Se ea te 
Station -. ° Trench Top. Balance of Excavation 
7. % Depth Sou. ee es | 
12-450 to13+40 9.0’ 2:8’ firm ae & fine sandy loam a 
~ 18+40 to 13+80 9.0’ 3.0’. 6:0’ caliche gravel at’ subgrade, 
a | = balance firm. ed & gee aun . 

“eee 2 


Board Determanation 


vio one 349.50 _ ae 
—— : 2 aT =12, 94 cubic je yards: a 


"Bore log at 13 138, ‘57’ left, shows | in part: | | | 
. 0.0’-4.0’—loamy sand, moderate boring, noncemented, few ;caliche; | 
gravels to 8’’ diameter. ._ 
_4.0’-6.2’—loam, moderate boring, strongly ceniented. | 2 a 
§.2'-12.1’—sandy loam, moderate boring 6.2’—9.0’,- easy boring — 
8. 0’-12. 1’, weakly cemented, scattered caliche ee 2! diameter, 7 
a6” alee to 9.0".) ‘ 


Bureau an s 
: 13-160 to-14-+00 ese 2Q.0 greg .Orvlae: ate tate. caliche gravel : 
des 7 7 & hard eee sand _ 6 


Board Determination | 


eo. 3 
wosag/a25%_oy 015. 53 cubic yard - 





27. 


Rapes : Classification 


— 14++00 to 14-125 9.0 3.8’ hard caliche at 3.8’ below oo 
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| Board Determination a 
? eatage: ee pre 


“% ‘Station. . Treneh Top ..——s Balance of Excavation 7 
coe Ss Depth oe ee ch ee 


95 x 5.1 x2.33 207.07 - | 
OT a IT = ll. 00 cubie yard | 





we Bieta Casiaton 


144-25 to 14475 9.0" 3.8" oy tad licks: commented” 4s 


brown sand — 


Board Determination th tie 


50 x 5A x2. 33__ 594.15 _ 


a; 27 = 22, 00 cubie sc yards | 


| Bureau Classification a 


- 14175 to 15-450 9.07 3, 5° 5B" 5/ haed ° caliche ‘& cemented | 
ee aa 3 — | brown sand rn a 


B oard De termination. 


| 75x 5.5 x 2.38_ 961. 12 
OT ee ek, 





=35. ae cubic wnee 


Bureau s Clasifation a = 


- 15-+50 to 16+50 og, gr 3. 3/ 5.7" dea caliche. & cemented — 2 
- a oo ae ee brown sand : Se ge ee 


SRoied Determination 


400 x 57! x 293 1,328.10 | 
eae aa ema 18 cubie yards” 


Busrears Classification 
16-450 t0 17450 9.0" ae hard caliche & cemented: 
nate * & +e * pet 7 _ brown sand ; 
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Board Determination 


4 foto | cos - Depth fe oe ae ea 
Station - Trench Top | Balance of Excavation 


; 160: 5:2’ x 2:38. “1,211.60 ete 
apa rece 37 a7 87 cubic yards — 


i. Bureau ¢C lassfcation - 


“17450. to 18-+50 - 9.0" 3" Ag hard’ caliche, & cemented - 
eS 2 > ee _ brown sand 


Board Determination : - 
100 x 4.7' x 2.33 1,095.10. fee Se 
= ore ae qT poe A): 55 cubic yards . - 2 
| Bureau Classification. : 
18-450 to 19-+-50. ae O50" 4,0! 5y! hard caliche & cemented * 
ee ee : | | | brown sand — a | 


RB cord. Determination 


400 x 5.0°x 2.33 1165 ~ | : 
pein: anor 87 = 48: 14 cubic yards 


= Bureau Classification &, 


| “19-450 to 20-++40 ee cpa ae 52 hard calico’ & cemented | 


Pie Determination | 


90 5.2" x 2.8 = a ee sat i 44 40.38 cubic yards 

Bore log at 20-+55, 60’ left, shows 4 in poet 
—0.0’-15.0’—loamy sand: easy boring, = - : 
0.0’-5.5’—moderate boring 5.5’-11.5’, easy. i Th BI-18, 0’, 
~ noncemented 0.0’-8.5’, strongly cemented 8.5’11.5’; few caliche 
gravels 3/7 diameter, became numerous 5. oe 11.5!, as” : auger to 
5.5%. ) ; | | , : 
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| Bureau Classification _— 


Station .. .° Trench 9 ., Balance of Excavation | 
oes Depth Sol 02) ig tee ae ee 


204404020490 °° 9.0" 
20+90 to 21+50 9.0" 
21+50 to 22+50 = 9.0 


y” Saturated sandy silt 7 
. 1" saturated sandy silt — 
a caliche gravel. 


Board. 1 Determination — 
MOREE DME 12 ag 46.60 cubic yards 
Bureau Classification-E Fah. 10 7 
22450 to 23-+50- a0. 88" -5.7'—hard caliche gravel 
Board Determination. 
00 x 5.7’ x 2.88_ 1,898.10 = 1049.19 cubic yards. 


~ Bore log on centerline at station 22+72 shows in part: 
0.0’~5.0’—fine sandy loam: easy -boring; no cementation. 
5.0’-12.0’—fine sandy loam: easy .boring, numerous basalt & 
caliche gravels 4’ to 2’, (16’’ auger to 4.5’.) 
Bureau Classification 


23+50 to 24+50 © 9.0% 3.0’ 6.0’—hard caliche gravel . 
~~ Board eer oe 

100 x 6.0’ x 2.33 1398 

a 78 cubic ae | 


Bureau Classification 


(24450 t0 25450. 9.0" 2.1" 


6.9" —hard caliche eravel 7 
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| B oard Determinabion 
Average — “Depth — >= 


Station - : Trench - Top: Balance. of. Excavation 
. Depth ~ 7 _ Soil ps 


“100 x - <2, 884 07 HOS ee cy ate. yar as 3 a 


| . Bureau Classification. 
25-50 to 26-+50 | 8.0F 16" 74-—herd caliche gravel a 


B oard Determination 


100 x 74’ x 2.33, “1,724.20 - 


= 


ya 7; 177420 _a.35 86. cubic je yards ae 


— Bureaw C lassiftcation 





| -26+50 to 27-400 aN 9.0" ae ae _ gravel aa a — 


za | Board Determination > 


50x 7.57 52.38 873. 5 ae. 
oy 2 Stan. 36 cubic c yards Le gheue 


Bureau Classification. - 
— 27+00-t0 27+ 9.0" “1st 75/— eres gravel 
(246(BOO). oe ee oe 
: Board Determination | 


24.6 x 7.5’ x 2.33 429.88 
ar rT 27 ais 92 cubic ards 





| 53 Main Line Total 634. 43 cubic yards 


Bore log. on centerline at station 27 +19.5 oe in part: | 
0. 0’~2.5’—fine sandy loam: easy boring; numerous basalt & caliche | 
gravels \4/’-2.0’’ from 1.0’-2.5’. | 


25/12. 0’-—fine sandy loam (calcareous) : ane ate boring; numerous 


basalt & caliche es YU 20 0’ : 16" : auger to 2. 5’). 
| 248-048—77—8 


BBS "DECISIONS oF THE: DEPARTMENT. OF THE INTERIOR - ED 
a . TB&C Rook Crane (xe Ay 
- 5B Mamuwe 2 

tte : Station So | | Average Depth : : st ‘Total. | 
—-12+75 to 20400, 2 BLOM 187.69 © 

20+00t023+00 68% 142.76 
(B+00t0 2419 BT 
Veal .. | ; tsa < ‘ 7 as | o | 823.32 - : : 

- _ | ¢ cca . - 


fe oe Fae. Average . Depth | iS —— | 
Station . Trench . 7 _ Top. _.., Balance of Excavation = — 
eee | ee " Bot” Ee ae See 7 4 


0426.1 ihasulise ie ene — ae 


“Station 0-+00 ¢ on lateral 53G. eee wit station 14-449. 5 on the 7 


a 53 mainline. The bore log on. the. mainline at station 13-+38, 57’ left, oe 
~ has been described supra. The only caliche indicated is fine or ' scattered - 

| caliche gravels. | 7 
—— 5 ; Buireani Classification 


76.1to1+50 9.0" as ects sahd,+2" of caliche and sand 


Board Determination 


t ; 7 _ 
| Rite ee, 38 cubic yards 


| Bureau o assifcation ; : 


1450 t024+50 0 —-2.0/ 4.0/—sandy silt 
re oS. _ 3.0/—calichel sand and water 


495) | "APPEALS OF JB&C COMPANY - a ee 589. 
ee ee | September 28, 1977 ee pe ey | 


* : "Board Detarniination 


oe. 5 AE V Depts 22 PS ook ee Oe 
“> Otation Trench Top “Balance of Excavation — 
a nr — Soil sO ae? 4G ee 


100%". 5 x 2, 33. 349. 50 


—— 


ae a= a7 





=12. 94 cubic yar ie 


| Bureau Classification 
2450 to3+50 “po oS g.9% “gor aandy-ailt- 


3. 0’—caliche[,] saad & water: 1D. 
bottom: 


Board Determination 





(100% 1! 233 349-50 


OT BT "12.94 94 cubic > yards 


7 | Bureau C Tassifeation 


3450 to 4+50 gor - | = 4.0 iS adtherel caliche [gravel] 
pe ee, 8 ee, BES gigas! | 
2. 6’—caliche[,] sand &. water 


“Board Determination , 


“1008'S. 3/ x 2. 33 1 234, 90 


“oT 2 a oT Ae 74 cubic yards he 


Bureau C Tassification. 


| A+50 to 5 +00 ye. ace 20° 4. 0’ )"—caliche gravel , yl to a ro 
2. 0’—calichel,] sand & water 


a ‘Board Determination 


50 x 4.0" x 2.33 466, ar _ 
SST a7 17-26 oubie yards 


—. 690 DECISIONS OF: ‘THE DEPARTMENT - OF THE INTERIOR (81D 


| Bureau @ lassification 





eee Pao cahe boas Destin Faith easies : teat te) vines ee a a ne, A 
Station | Trench Top — :.. _ Balance. of Excavation 


Depth: Sal 





o « ., “p 7-ealichel] hee i water 





| Board. Detormination, 


oa 100 x 5.5’ x 2. 33° 1 281.50 | 
ee pena 46; Joubie yards , 


| Bureau GC lssifcation. | 





: 6-+00 to 7-+00 9.0%. wae Of. A. (ane aera 
| oO 8 | | AS 5—ealicheL] sand & water 





B oard Determination 


- 100 x 4.5' x 2.33 1,048.50_ 


- aT — “37 =38. $3 cubic yards oo 


‘Bureau | Classieation ; 





| | _.1,5’—caliche[,] sand & water 





— Board Determination a ee 


400 x 4.5’ x 2.33 1,048.50 | 
aa or 38. 83 cubic; yards 


Bureau Classification. ~~ | 


8+00 to. 9+00_ 9.0". : 2.0! 4, 5'—calichie gravel : | 
; | 7 | tie ueeiaaha sand & water 





B oard Determination : 


100 x 5.5’ x 2.33 _ 1,281.5 
“es fol, oF. 





79 96 cubic yards 


Ss ee APPHALS’ ‘OF JB&G. “COMPANY igen &* 34> “DOL. 
a ~ a September 28, 1977 | | aa 


| Bureau Classification. ee oe, . Bus 


Cee ae agape. Depth ce Slee e. ou, ot 
Station . Trench Top: © _ Balance of Excavation | 
| - Depth . | Soil i _ ; 


-9+00 to 10-400 & Pe g gh 2.0’ ‘6. ey alidie 
. Nigge eee Re “es 5 5’—caliche & sand & water 


| Board Determination 7 gene ertine te 


27 aoe, | aT 


| . *The Cand’? between eéliche and sand in ihe above classification and in the classi- .— 
fication at station 1+ 100 makes reasonable our conclusion. that a comma was omitted 
between these wor ds fr om stations 2+-00 through 9-+00.. 7 


Bureau. C lassification 
10-400 to-10+50 ae 9.0’ —- 1.6’ 7.4’—solid caliche gravel — ae 


Board. Determination | 


| 50 x 7.4’ x 2.38 862.10 
| fe AO ee OT 
Bore log 0 on centerline at station 11+00 shows in part: 
0.0’~6.0’—fine sandy loam: easy boring 0.0’~2.8’, moderate ee | 
_ 2.8’-6.0’; no cementation 0.0’-2.8’, weakly and strongly cemented _ 
-2.8/-6.0’; calcareous 2.8’-6.0’; pecasional caliche. gravels 2.3’-6.0’. 
6: 0’—10. 0 loamy: sand: easy boring; no cementation; occasional — 
coarse peat & caliche particles. (16’’ auger to 2. 8’.) a 





=31. 93 cubic yards” | 


| Bureau Classification 
10450 to 11450. 9:0" 1.9 7-1'—salid caliche gravel 
Board Dulsenuanon 


“100 x 74 x2.38_1,654.30_¢, 27 cubic yards. 


ie, 
| Bureau 1 Classification, 





11++50 to 12+50 a 9.0’ - az : 7.3! —solid caliche gravel 7 


592 ~~ DECISIONS OF THE DEPARTMENT. oF ‘THE INTERIOR [84D 


“Board Determination a 


_ Average — Depth . are. ae eee * 
Station Trench Top |... 7* Balance of Excavation — 
pay Sg ae Depth SOL: 2. ae ae 2, 


100 x 7.3’ x 2.33 1,700.90 7 
Powe ae 63 cubic siaeds 


Bureau Classification 
12450 to 13-450 G0 4? 7. 6’—solid ealiche gravel 
| “Board Determination _ 


100 x 7.6" x 2.33 1,770.80. 


WTP a OT 65. 58 cubic yards 


— Bureau Classification, | 
: 14450 to 15-++50° | 9.0" 2 1.0" 8.0’—solid caliche"gravel. .-. | 


ae Determination 


“100 x 8.0’ x 2.33 1,864” sy 
ace scaeiee 3 oF == 69. 04 cubic "yatds : | 


ji Buea Castipsition 3 ~ — 
© Board Determination ~~ 
100 51x28 L070 os.17 cubi yards : 

| B urea Uicsstieaton | 


 164+50t017+50 ~— 9.0’ 1:87 7.7'—solid caliche oravel 


“Board Determination 


100 x 7.7’ x 2. a3 1, 794. 10_ 


agp AP PRALS” OF. JB&C. ‘COMPANY: | ae, ge OE - 593 
as | : September 28, 1977 | fags 8 ene 
| Bureau 1 Classifiontion | : : 

ee ae e Averave: * Dak” ee a eee 
Station = ‘Trench ER. - -  : Balance of Excavation =~ 
——-1T+50 to 18400 9.0" 1, 5" -7.5/—solid caliche gravel 
| “Board: Determination 
50x 7.5' x 2.33 873.75. 


27 = = a7 | ° = 32. 36 cubic yards 





(53G Line Total= 776. 76 cubic yards 


HA Footnote in the Bureau Classification (Exh. 10). snnheable to stations 124.00 
thru 18+.00 contains the following: “There.is a.solid mass between 0.2 & 1.2 at inv. 
+4.0 to 5.2 ft. these mass layers are from 8 to 10 ft. long & at.8 to 10 ft. intervals.” 
In different handwriting is the statement: ‘This is clessified as rock. DGP.” (The 
initials ‘“DGP” are those of assistant field engineer Duane G. Pedersen. ) | 


A bore log beyond end of construction at station Hv o8 50° right, 
shows in part: 
0.0’~8.6’—loamy oti easy a nonesmiaated: rics caliche 
gravels 3’’ diameter, compacted 7.0’—-8.6.’ 
8.6’~15.0" —sandy loam: easy boring; noncemented: stationed caliche 
eravels to i" diameter. (167’ auger to 10. 0". ) 


JS B&C Rook Cram (Exn. A) 


8G 
~ Station >. Average Depth ~ Total 


LS IASO-8000 19. ‘4 ‘cubic yards 
~— 84+00—44+00 SS ee A. eee. 2a: 
44004450 0 2 SBOE 1 21, 8 
4+50—-18+00 2 26 2. 6.5% 758.2 


| Total = - a 7 ae : | ree 7 7 oS - “wa 8: cubic yards i. 


- §94 © DECISIONS OF THE DEPARTMENT OF THE INTERIOR - [84 LD. _ 


7 whe aiunn = ; es —— a: | 


Station o-+0 00 on 53H sounciies ie station: 144 59. 5 on on 53 main-— 
line. The bore log on the mainline at station 13-+-38, 57’ left, has been 
described supra. The only caliche indicated is a few caliche eee to 3’ 
diameter and scattered caliche gravels to 2” diameter. ae 


7 Bureau 6G lassification 
Average | ‘Depth 


| Station 2. ‘Trench: Top -. : Balance of Excavation | | 
ae Depth Boil a ie 3 | 


7-+50 to 84.50 7 9’ 3.8 5.2’—solid caliche oravel | 
Board Determination 


100.x 5.2’ x 2.33 _ 1,211.60 
aT 


487 : 
| Bureau C0 lassification : 

8-50 to 9-+50 7 8 1.5) 7.5'—solid caliche Lay 
Board Determination | 


100 x 7.8" 2.33 1,747.50 


57 oF = §4.72 cubic yards 


Bureau CO lasstfication 
9-450 to 10-50 9’ 1 5! | 7.5’—solid caliche gravel 
Board Determination 
1005 75" x2.88_1,747.50 a UE 64. 72 cubic yards. 


| Bureau Classification _ | 


10450 to11+50 == -9”—«1.8’_7.8’—solid caliche gravel 


495] ~—*~«<“SSCARPPEALS OF JB&C COMPANY = =———(asttiti‘isés«*OS*ON'S 
3 . September 28, 1977 se . | 


Board Deternination 
| Average | ene 


Station Trench Top = Balance of Excavation. - 
 e Re a cana bs _ 4 — eae ae 


| 100 x 7.8’ x 2,33 1,817.40 - 
Sarat saree aie — 31 cubic yards | | 


3 Bore log on ‘centerline at station 11+00 ase: in aie rr ae 
0.0’-10.0’—sandy loam, easy boring 0.0’-2.5’, moderate ee | 
-2.5’-5.5’, easy boring 5.5’-10.0’, no cementation 0.0’—2. 5’, weakly 
-painentall 2.5'-5.5’, no cementation 5.5’—10.0’; occasional caliche 
gravels 2. 0’— 10. 0’, calcareous 2, 5-5. BY (16”” auere to 2. 5". )- 


Bureau Cc lassification 
11450 to 12+50 | | 9.0" | "Zo" 2.0'—aliche gravel _ 


. Bee Determination 


100 x 1.0’ x 2.33 233 ? 
ae ene 63 cubic yard | 


Bureau Crassifeation 
12+50t013+50 9.0 3.67. —— cravel 


Board De termination | 


100 x 5.4’ x 2.33 1,258.20 
rr ae 


1,258.20 46 g 60 cubic yards 

| Bureau Classification | 

13-450 to 14750 0 9.0 6.0’ 3.0’—caliche gravel 
| _ Board Determination 

100 x 1.5’ x 2.33 349.50_ 


7 Py = D7 rea oS 7 





—~d596 DECISIONS OF TELE. ‘DEPARTMENT: oF. THE: INTERIOR | 


Brireani Otassifcation: a 


rau ace 


- Station a Trench Top . | . Balance of Excavation 


Depth “Soil ~ *% 

14-450 to 15+50 = ie 8.277 
poundinanien 7 
AGESOt0 16+00 80" 18" T8'—eliche gravel 


B card Determination o 


50 x 7.5! x 2.33 873.75 


a7 “37 578.76 _59.36 cubic yards 


: Bureau Classification. 


- 16+00 to 16-+50 9.0’ 3.0’ 6.0’—caliche gravel 
(EOC) 


B oard ae de 


50 x 6.0" x 2.33 _ 699 


9 OT 699 95, 89 oe yards | 


58H Line Total—=368.04 cubic yards. 


- JB&C Rock Cuarm (Exu. A) 


53H 





Station — | - a Average Depth - ek : Total — 


184 LD. 


“7400-16450 = is—i—(i«~‘“s~*=«SC BY 184. cic ards 


4955) at APPEALS OF IB&C. COMPANY DE a 597 
og Fy "ae September 28, 1977 BY a 
- 58s : 
Bureau Classification 
Average Depth 


Station Trench Top 


Balance of Excavation 
~Depth..- Soil a ae 


0-+26.1 to 0-+76.1 9, 0 Bureau figure MHC—12.5 cubic yards — 


oA bore log. on centerline at 0-+30 shows in part: 


0.0’-6.0’—fine sandy loam: easy. boring; no cementation; occasional . 
caliche gravels 5.0’-6.0’. 7 


~-6.0’-12. 0’—loamy fine sand: ‘easy botas 6. 0-8, a anadenate: boring | 
8.5/9.5’, easy. boring 9.5’~12:0’; weakly cemented 6.0’-8.5’, no — 
cementation 8.5’~12.0’; no. Gementation’ 8.5’-12.0'; occasional 

SM ee caliche ae 6. 0’-8. 5. 6" auger to 8. a J | 


| Burea ¢ lassification 
“0-+76.1 to 2-450 = er | 2 a 6.2"-coli ealche gravel a 
_ | B card: Determination 
. (173.9 x 6.2" x 2.33 ees 2! = see AI — 1693 04 cubic yards 
| Bureau Classification: : | 
an . 2+50 to 3-450 . si 9 OO 2.5’ 6.5’-solid-caliche gravel ie 
Board Dereon 
OO Sea Le 56.09: abe ee 
Bureau Classification 


8+50t04+50 9.0’ ~—-2.2’_ 6. 8’—solid caliche gravel 


598 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


Roa Determination 


2 3 Average © Depth - one oo 
Station Trench. Top Balance of Excavation 
_ cicaal . ..Soil. oa ~— 


100 x 6.8" x 2.33 1,584.40 
| ) a?) 2 


cs ae 58.68 cubic | yards 
Bureau C0 ee | = 

4+ 50 to 5-+50 | : 9.0’ = 2.4’ told caliche sige | 
Board Determination 


7 100 x 6.6" x 2.33 1,537.80 


oF = oF == 56.95 cubic yards 


Bureau Classification 


5-+50 to 6+50 9.0 2.1’ 6.9’— caliche gravel in o.g. to 
7 a EOC rae 


Board Determination 


100 x 6.9’ x 2.33 1,607.70 ; | 
yg 0.54 cubic yards 


Bureau Classification 
6750 to7750 9.0’ . 2.0’. 7.0’— caliche gravel. 


Board De termination 


100 x 7.0’ x 2.38 1,631, 
NA rT a 60.41 cubic yards 


Bureas Classification 
7+50to9+50 .... 9.0" - 1.8’ 7.2/—caliche gravel 


Bair. Determination 


, 
| 200 7.2 28 _ 3,355.2 = call ee 124. 27 cubic yards 


495] APPEALS OF JB&C COMPANY = 599 
| a September 28, 1977 | ae 


Bureau 1 Classification : _ 


Se OR ae tes ore ‘Depth , okies: | | we 
.. Station - Trench © — Top - Balance of Excavation — 
-: > Depth -— Soil. | a ee oS ce 


9+50 to 10+50. . — 9.0’ - | are caliche gravel | 


Board Determination 





. 100 x 7.9’ x 2.33 _ 1,840.70 
ae) ees ya “= 68.17 cubic yards 


Bureau Classification : 
: - 10450 to 12+50° 9.0" 10" 8.0" caliche gravel : 


Bona Determination 


200 x 8.0 x 2.33 3,728 | set 

OF m7 a “oT “97 7 188. 07 cubic yards | 

A bore ioe on centerline at station 11 +00 oe in part: | 
0.0’—10. 0’—fine sandy loam: easy boring 0.0’-2.4’, aGaeeuke — | 


(2.4'-6.5’, easy boring 6. 5’-10.0’; no cementation 0.0’-2.4’, weakly ee | 
and strongly cemented 2.4'-6. 5, no cementation 6.5’—10.0’; oc- 


casional caliche. gravels 2.4'-6.5': occasional coarse pape sands | 
65/10. 0’. (16”” auger to 2: Bs | 
| “Bureau Classification 


12450 to 1B+50 we | 79 caliche gravel 


Board Determination. ‘ 





“100 x 7.9 x 2.93. 1,840.70 es is 
ck sale a7 68. 17 cubic yards 


| Bureau C lassification 


| 13+ 50 to 14+50- - 9.0’ 0.9" g.1/ caliche oravel -_ 


600 DECISIONS OF THE. DEPARTMENT OF. THE INTERIOR 


| 2B card. De termination 


5 Pits eae 2 Average Depth 
Station Trench Top 
| Depth ‘Soil 


/ oe 
100 x 8:1" x 2.33 La 69.90 cubic salle 
ms ‘ 


Bureau C lassifteation 
(144+50 to 16+50. 9.0" ee 8.3" caliche Erere : 


- “Board. Determination 


400 x 8.3/ x 2.33 1,933.90 . 
os aes a7 ==71, 62 cubic ee | 





Bureau @ Tassifleation 2 ii 
 16+60t017+00 9.0" Ede 19 ealiche gravel - 
B oard De termination. | 


50% 7:9"x 2.88 920.35 a 
oa 37 = 84. 09 ware yards 





Bureau e tassifcation 


- 17+00 to 17+10 . . ae | 5.8! | 32 solid cliche eravel 


Board Determination 


10 x 3.2’ x 2.33 74.56 
Pe = a7 37 =: 76 cubic yards 


— Bureau C lassifieation | 


17+10t017+50 — 9.0! «66.1 2.9' solid caliche gravel 


amet 


Board Determination 


eee 237.85 | no 
a Ea 27 =12. 51 cubic yards 





Balance of Ixcavation 


[84 Lp. 


495)  ~——”—~<“C«:*«‘ A@PPRALS: OF TBA oS te TE GOL. 
Oo | Reptember 28, 1977 : . | oe « 
a. | Bureau Crassipeation a 


os cot. 6 Average . Deptt es ted eee 
Station . ‘Trench Top . — - - Balance of Excavation 
Depth Soil | : 


17-+50 to 18-++05 . 9.0" 4,4? 46° solid caliche eravel 


Board Determination 


55 x 4.6’ x 2.33 589.49 
"OE, ee QE 


Bureau Classification ; 





= 21 83. cubic e yards 


ie 


18-405 to 18-+20 “ | 9.0". 20> 6.4’ solid ealichs gravel oe 


"Board Determination = 


15 x 6.4" x 2.33 223.68 
art aes 37 = 8.28. oubie yards 





a 53d Line Total = 4, 004. 28 Gubie yards a i 


e me fncileeiie _ 
04-50 t0 1450 873.8" 4.7" ealiche gravel | 


oe Determination. 


100 0x47" x 2.88 1,095.10 - 
oT 27 


Sietion 0-+-00 on 53M santide: with station 22-+-99.5 on the 53 apne 
and the bore log at station 22+72 on the mainline has been described 
supra. As previously indicated, it shows all easy boring in fine sandy loam 
with numerous basalt and caliche gravels 4"’ to 2’ from 5.0’ to 12.0’... | 


=40. 56 5 cubic yards 


Bureau Classification | 
i 1+50 to 2-450. . ee = gi! “42! caliche gravel. 
Board Determination 


100 x 4.2 x 2.33 978.60 | 7 
ra as oT 36. 24 cubic i ae 7 





602 — DECISIONS - OF THE DEPARTMENT OF THE INTERIOR [84 Lp. 
Buireaui Classification | 
oe ae Average: Depth oot 8 ty 
Station Trench ‘Top — Balance of Excavation — 
2150 to 4150 —— 7 | 8’ (36 4.4! caliche cravel 
Board Determination 


200.5 4A! x 2.88_ ae 88 _2,050.40_ 40 _ 75.04 onus yards — 


Bureau Classification 
4450 t05+50 8” 8.7" 4.8 caliche gravel 


#£Bg oard Determination 


; a 
100 x 4.3" x 233 _1,001.90_, 37 a cubic fe yards 


an 27 


| Bureau Classification 
5+50to6+50 8 | | 8 ee caliche sata - 


Board Determination a 


100 x 4.9" x 2.33 4,141.70 _ 
| MOEA 28D IN ag 7 


Bureau. Classification 

ai Re os 8 3,8 4.7’ caliche gravel : 
‘Board Determination 

“moxepetar zim 81.11 cubic yards o 


7 _ Bureau Classification 


8+50t09+50 —S»-8_—«. 3.6’ 4.4” calliche gravel 


PNB eg e Sees APPEALS: OF JB&C. COMPANY. G08 
nc =~ September 28, ‘1977 a ee 


| Boar d Deter mination 7 
cs Average — | ‘Depth 


Station - Trench Top. coe Balance of Excavation. 
pao in, oo ; Soil | od j 


100° 4.4" x 2.38 1,025.20... | 
as ang 97 “cubic yards 


A — log on’ anatenine ae station 9400 on Ba shows j in ed 
0.0/2. fine. sandy loam: easy boring ;'no cementation. 
°2.0'-5.8" —loamy' sand: eaey pone nO “cementation, - oveasionsl | 

| . - ‘caliche gravels. | Peas - as 
-B: 8/-10. 0’—fine: nis easy boring; weakly cemented; oeeasional : 
me caliche cabhae (16"" auger to 5. 8’) 7 re eee ae 


= Bur eau 1 Clasifcation Zz < : 

7 es e - 8! ; ae ‘52 cache gravel a oe 
Board i eine eee, 
exegeam i Lalo LEN 87 cubic bie yards © . 
| Bureau Classification ak : 


| Board Determination a ee 


1003. 6’ x 2.33 838.80. 
ai 27 





= 31.07 cubic yards — 


Bureaw Co lassification 


11+:50 to 12400 87 p 4.9! 3.8 caliche oravel 


yt ay ee ae eee ee are 


604 “DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
Board Determination 


een Agathe: Deed. e” &, wa te etal! : 
Station . Trench Top .:. © Balance of Excavation . 
tin Depth — ‘Soil i a ) 


50x 3.8'x2.33 442.70... 0, 4 
Pare as rue = 16.40 el ala | 





88 M Line Total 443. 55 cubic yards 


| Line 53M. appears to have been excavated: in its entirety. er a, bnaenea 
Inspectors’ Reports dated. July. 1, 6, and: 7, 1970). The latter report 
describes material excavated as sandy loam, the last 2’ to 3’ being stable 
material containing some caliche.. This, of course, does not agree with. 
the classifications which indicate at almost alk stations that one-halt or 
mnore of the excavation is caliche gravel. | a | 


JB&C Rock Cuarit: (Exu. A) | 


53M 
Station a, Average Depth | Total 
0+00 to 8+-00 — 4.0" 276.5 cubic yards 
8+00to12+00 2° 2.0’ - 69.1 — | 
Total 8345.6 cubic yards 
BN 


Bureau Classification 
0-+50 to 1+50 | 2 BR! 1.8" 6.2" nee oravel, hard 


Board Determination ‘ 


| 100 x 6.2" x2. 33 1,444.60 


27 7 or oe O58. 3.50 0 cubic yards es Ss 


Station 04-000 on 53N ncaa with Sten “O74 19. 15 on the 5 53. mmain- 


line. The bore: log on the mainline at station 27-++19.5 has been described 


in detail supra. As indicated, the only caliche shown is numerous basalt 
and cence gravels ea to 2.0" in diameter. , ah | | 


| Bureau Classiftcation a 





1+50 to 2+50_ s' 19/ “6.1 caliche gravel, hard 


5) 0 APPEALS OF JB&C COMPANY 605 
| ie September 28, 1977 = =e -? 


a Board Determination | 


a hag 3 Average Depth _ | teed att 
Station - —- Trench © Top —- Balance of Excavation 
es | | mo Soil oe 4 ~s 


100x6.17x2.33 1,421.30. ee © 
| — of LAD 64 cubic ards 
7 Bureant Classification | 


-2450t03+00- - ae” 3 6.4" caliche gravel, hard - 


Bi oar a Determination 


50x 6.4! x 2.33 745.60. 
2 ~~ OF 





=97. 61 cuhi¢ yards 
| Bureai Classification | 


3+00 to3+50 ws BP 1.55) 6.45’ caliche eels on O. G. sur- - 
eg RECS, He Mat SOS ae? face, solid. caliche gravel | | 


B oar d De termination. 


 50x6.45'x2.33 751.42- | 
O78 =21. 83 papi yards 





Bureau. Classification 


3+50t0o44+00 8S 1.4": 6.6" caliche gravel on O.G. sur 
fe oe 7 X. see 2 ee solid ocr ee 


Board De termination 


50x6.6 x 2.33 768.90 ee ae 
aie aera 37 768.90 96 48 cubic yards 


Bureau lassiication 


4400 to4+50 8" : : i 3h 6, 7! caliche aeael on 0. G. sur- 
a ae or face, solid caliche gravel | 


606 DECISIONS. OF THE DEPARTMENT OF THE INTERIOR | “isd LD. 
e oard Determination 
- Average Dee 


‘Station Trench Top — - | Balance of Excavation 
es ee ene Ae Hep, Soil Ph sgh, So , 


50 x 6. 7x 2.33 780. 55 


aT 7 ee 8, 91 Sibic e yards 


| | Bure ae Tasifction 


4450 to 5+50 = 7 — a 9’ 7. rt! caliche gravel on O. G. surface, —_ 


solid caliche grav el 
Board Determination 
100 x 7.1! x 2.33. 1,654:30 


a7 =e 61. 27 cubié yards 


Bureau Classification 
5+50to,6+50:°. © 8’ .....8" 7.2’ caliche gravel on O.G. ‘sur- 
: oe pes face, solid caliche gravel 
Board Determination 


100 x 7.2’ x 2.33 1,677.60 ° 
a oe fe ae oF ee 13 cubic yards 


Bureau Classification 
6+50t07+50.... . 8’ —. 5! 7.5’ caliche gravel on O.G. sur- 
rae a ae face, solid caliche gravel 
Board Determination. 


100 x 7.5" x 2.33 1,747.50_ 


“37 ~ "37 = 64. 72 cubic yards. 


Burea. C cles 


4+50 to8+00. are ak | gee ae a 6’ aie surface, solid caliche ae 
es ee eee “gravel, tute 


yt dopp  oe APPEALS OF JB&C.COMPANY  ...—s GOT 


perme 28, L977 
“Board Determination | 
Average Depth 


Station —. Trench:: Top... °°. Balance of. Excavation a 
‘ 3 Depth. _— Soil | 7 | | 


30. 7.6" x 2.38 885.40 
p ya = (27 





—32.79 cubic yards) 


Bureau CG lassiftcation 


| 8+00 to 9+00 : 7 J ghee Py ta caliche sea val on O. G. caries, . 
ge ee “solid caliche. gravel 


| "Board: Determination | 


100 x 7.7" x 2.33 1,794.10 : e 7 os 
O02 £289 LINO agg 45 cubie yards: uae 


53N Total—506. 33 cubic oe 


A.bore. hoe on centerline, -Reyond | the. end of construction. at. station 
iot 65, shows in part: 
0. 0'— 12.0’—fine sandy odin: easy boring 0. 0! =. 3r moderate boring 
1.3’-8.0’, easy boring 8.0/-12.0’; no cementation 0.0’-1.3’, weakly 
and strongly cemented 0.0’— 11. 0’, no cementation 11. 0/12: 0’; 
calcareous f. 3-8. 0’; occasional caliche gravels 1.3°—- 11. 0’. (16"" 
auger to 1.3’):: 
An Inspector’s Report, Gace Tine 25, 1970, Be the engine of 
: “firm solid caliches” in the trench. 


SBE Rock Cuan ‘(xn a 


. “538N : 
Station oy oe “Average Depth Total 


(04-00! 40:9-F 00. ea ce Te 6B 8a BRO | 


608 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
JB&C Rock Cram (ix. A) 
i BBY 


. Station | OT Average Depth — - "Total. 


O+00toO+75 © 1? 18. 59 cubic yards 
O+75to2+50 . . PE Fe BS Ie ee 
2+50t06+50 2 —=6.0%) 172.8 | 
6+50t018+20 |... 4,0! 707.6 © 





538K. 
Bureau Classification 
Average Depth 


Station - ~ Trench Top — Balance of Excavation . 
lg Depth Soil | | : +c 


— 0+00t004+50 9.0" Bureau figure, MHC—12.5 cubie yards 
Bureau Classification 
0+50 to 1-+-50 9.0" | . 4.57 4.5! sandy caliche _ 


Board Determination 


100 x 4.5’x 2.33 1,048.50 


a7 = == 38.83 cubic yards | 


aa 
Bureau Classification 


1+50t02+50  —-9.0’_~—4.0’_ 5.0’ mixed sandy caliche and loam 


Board Determination 


100 x 2.5’ x 2.33 582.50 __ 
ae 27 == 21.07 cynic aes | 


4951 «ss ARBPEALS OF JB&C COMPANY ee 609 
September 28, 1997 rn oa 


Board Determination 
- Average Depth ~~ 


Station ~ Trench Top. a Balance of Excavation — 
_—s ~« «Depth 2 Sor 7 Sf Gees gs, Te 


24-50 to 34+50_ : : 7 9.0’ | 5.5! 8.5! mixed sandy caliche and loam , 


Boa Determination 


100 x | 75! K 2.33 - __ 407. 75° 


27 : “2T ae 15, 10 cubic yards 


Bureau Ctasifeation 
- B450'to 4-50. te - aes 6.0" 8.0" mixed sandy caliche and loam : 


Board Determination 


100 x 1.5’ x 2.33 349.50 


ac ee oa QT $49.50 _ 19 94 exbie yards 


| Bureau Classification 
4+-50 to 5-+50 au iz 0.0 Bk 5.8 3.2! mixed sandy caliche and loam 


Board Determination 


7 100 x 1.6’ x 2.33 372.80, 
a eon an 27 =13. 81 | eubie en 


be Bureau Ctassication 
B50 t06+500 2.0" 5. "48° nixed saidy oaliche and loam 


Bead Determination 


j “100 1.75" x 2.33 407.75 _ 


re aE pg 16.11 cubic yards 


610 


7+50 to 8+50 — 


_ DECISIONS. OF TH DEPARTMENT OF Ta. INTERIOR 184 LD. 
Burecns Classification + * 
aa ~~ Average Depth ioe a oe 
Station — ‘Trench «= Tope 0} Balance of Excavation 
J Depth” - Soil ~ om ce 
| 9.0’ 5 6.0", 3.0 sandy oray caliche 


| Board Eee ‘mination 
100 x 3.0" x 2.33 699 | 
a Ba Sy 28 88 cubic yards a 
Bureau 0 lasifoation 
= aud 7 Jf BU sony gray caliche 


| Board. Deter mination. 

100. 2.0" x 2.33, 466. | ; 
O7- ie ‘17. 26 cubic yards 

Bur eau, g Classification. | 


Bureau. O lassification: 


1, 0 éaliche: gravel aa sand 


“12450 to 18450. 9.0/1: 8.0" 

a : we os : es 
Bureau ain 
13+50 to 16+45 = 9.0’ 5.0’. 4.0’ caliche gravel and sand 

(HOC) a eels “pockets | 
op oard Deter mnination 
300 x 2.0" x 2. 2 Le. 51. 78 cubic yards i 


6 ay 
| 88K Line Total= 212. 28 cubic eS 


Wie . Sandee APPEALS OF TB&C, COMPANY... .,. 6LL 


- 2 "BEC. ‘Rocx Chane (xn AD 


0-+00 to 2-+00 a . he | ; “hes é | : 22 . 37. 9 aie yards i 
-. 2+00 to 9+60 2°. oe - — o gre os 2.07 131.3. ; | 
9-+60 to 16+45 rr. re ee 3.0" 177.6 


 Bureay Classification 
nee e - is 58L'. . a ot a 
. JAvérage: © “Depth. 5 Pade, Ce ee” 


: ; Station Oe | Trench Top” Balance of Excavation 
| eee oe *- Boul ie Os , pote 


“Board. Determination -_ 


- 200 3 x 7. Be. 383,495 495 


227 oa BT, =129. 44 ¢ eubie e yards 


| Station. O+ 00 « on 0 530, concides with sion n 22-499, 5 on ‘the 53 mainline. 
‘The bore log at station 22472 on the mainline has been described supra. 
It shows all easy boring i in “fine sandy loam. with numerous: basalt and’ | 
ealiche Saye A We ‘to aN a from 5.0" to 12. 0’. See 


» Bureau Gi lassifoation 





2450 to S+00-2.. °. OF, _ 2, 5 6. 5.5) caliche gravel 





Board. Determination. eae 





50 x 6.5/ x 2.88 757.25 


aT "oy “== 28, 25. eubie yards 


_ Bureau Classifation 27. 






4+50 to 5+50 : nee i | ae : 3.07 : 6 ealiche gravel 





612 DECISIONS ¢ OF THE | DEPARTMENT OF ‘THE INTERIOR [84 LD. 


Board Determination bat 


a Average “Depth ae | 2 2a 
Station Trench op | Balance of Excavation 
igs gs? Deyn Boil” wee Wee = 


100 x 8.0’ x 2.38 699 
QT eee 


== 25. 39 Subic je yard | 
— Bureau Classification 
5-++50 to 6+50— oe ae 3.57 5.5’ caliche eravel 
| Board Determination - 
100 x 5.5’ x 2.33 1,281.5 
or) en 27 =47. 46 cubic yards 
Bureau | Clasifcation 7 | 
6+50t07+50 9 25/ 4 solid caliche — 
rr er rn . 2. 5’ caliche gravel 


Board Determination ee yg we 





100 x 6.5" x 2.33 1,514.5 | | 
ye ot “27 —56. 09 cubic be yrds ew 


| Bureant Classification. 


— 7+50 to 8-+50 ; - “2 ca 4 solid cliche 
! a aX a 5F caliche gravel 


B ound De termination 


100 x 7.5" x 2.33.3 1,747.5 


oF 27 04 72 cubic ° yards | 





| Bureau Classifcation 


—8+50t010+50 ae # solid saliche 
| os 8.8” caliche gravel 


495]. ——,—s APPEALS OF JB&C COMPANY = =——s« GLB 
| — September 28, 1977 = . 


Board Determination 


-_ Average — Depth : | 7 : a 
Station ©. Trench. Top ._. Balance of. Excavation © 
- - Depth ~~ Soil — ar ee 


, | | 
Mo x78 x28 8 a - 62 cubic c yards | 





| Bureau C lassification 


10+50to15+50 89 9 1.0’ 4! solid caliche 
_ ae Al caliche gravel 


Board Determination 


' | 
snag an 9,820 _ 345.18 cubic yards 
The bore log on centerline at station 11-+00 ee in part: 
 0.0’-1.6’—fine sandy loam: easy boring; no cementation, occasional 
caliche gravels. 7 , 
1.6’—5.0’—caliche; hard boring; strongly cemented. oe 
5.0’-10.0’ —sendy loam; moderate: ‘boring .5.0’-7. 0’, easy ae 
- 7.0’-10.0’; weakly . comented occasional - caliche gravels. od a 
oueer. to 1. 6’ )- 


_ Bureau. Classification 
Ginebin gf. 1.2" 4? solid caliche 
| (HOC) | 7 > ee oe: copes aa | 
: | Boos. Determination 
es 970 x 7.8’ x 2.33 4,906.98 


7 A988 sa174 74 cubie ie yards a 


Tins Total—1 013.39 cubic sais 


Beginaing at, station 7+00 to EOC the ‘classifications contain a foot- 
| note stating | ‘ ‘Caliche gravel with the solid caliche inv. +4! 


_ 614 DECISIONS OF THE ‘DEPARTMENT ‘OF THE. INTERIOR [84 LD. 


A bore igz beyond the end of construction o on n centerline at station 19-++69 * 


. shows in part: | 7 
0.0’-3.2’—loamy | sand: easy: borne: no cementation, “scattered 
caliche gravels. : “3 
3.2’-8.6’—caliche: moderate boring; strongly comented with séattored Ae 
indurated nodules. _ | 
8.6/-15.0’—sand: easy eee no cementation; scattered - basalt 
gr avels, 6" auger. to 3. 0" Oe le te -_ 


JB&C Rock Crane Coxe. Ay 


"BST, 7 
: Station : . : - : " Average Depth | " Total : e 
O+00t08+50 2. BLOn IBLE. 2 cubic yards 


“Total: - vee ee et the, - a a A; 040.3 cubic yards | 
ee er eee) 

Bureau Classification’ =... .. 
no ae. : ‘Depth se: 


ee Station <3: ‘Treneh ee | 7 Balance of ‘Excavation. 


(0-400 to0+50 1 6:4" solid caliche gravel 


B oard Determination 


60x 6.4! x 2.33 745.60 
re 





=27. 61 ccubie sia: 


Staton 0+00. on 53P coincides with station. 2Q7-+19. D on the ee 
the bore log on the:53: mainline at 27-+19. 5 has been described i in detail 
supra. As previously indicated the only caliche shown is numerous 3 basalt 
7 and caliche eee from A - ‘to 2. 0" ‘in diameter. 


MOE PP APPEALS OF JB&C. COMPANY: a oe 4A O LG: 
ie, 33 September 28, 1977 | ee % 


“Bureau G lassification 


Average Depth ae 2 
Station © | Trench Top = Balance of Excavation 
* a Rt Oe oe Depth Soil. | fer “Pee 9 | 


— 0-50 to 1+50 7 — g/ 2.9! : 5.8! solid id cliche oravel er a 


B napa Deter mination ) 


100 x 6.8" x 2.33 1,351.40 ee ee 
se OE ae | ae =805 aac yards a 


Bureau Classification 
baie 1450 to 2+50 ; | i 1.8? 6.2" solid caliche eravel | 


Board Determination 


100 x 6.2' x 2.33 1444.60" 


37 ~~ 37 53. 50 cubic e yard 


Burems Henican 
(2450t034+00 = 8.6” 64 solid caliche gravel 


Board Determination 


50x 6.4" x 2,33_ 745.60 _ 


Og ee “a7 27.61 sabe vane 


Bureau Classification 


34-100 to 3-410 | g’ 1,95 4,2” saturated fine sand and — 
7 | on | caliche, caving bottom ae is: 
hard caliche. — aa 





: Board Determanation | 


é 
10 x 2.5" x 2.88_58.25_» 16 cubic yards 


7 27 | aoe, 


616  —s-dDECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


Bureau Classification 





Average Depth - a a a 
Station i Trench Top Balance of Excavation © 
_— Depth Soil 7 | 


8+10t08+40 — 8’ 2.35’ 5.65’ solid caliche gravel 


| Board Determination 
30 x 5.65" x 2.33 _ 394,93 - 
27 27 


*The Buren conceded the existence of 4, as c.y. of rock in the area station 3-+00 te 
ae | 7 


=14.63 cubic yards 


Bureau Classification 
38+40 ree 24170  — 8g! 2.4’ 5.6" solid caliche gravel — 


Board Determination 


30x 5.6’ x 2.33 _ 391.44 
20 0 1 BR 





= 14.50 cubic yards © 
| Bureau ¢ anal | 

' ede | : “pockets of sand © | 
o Board aman 


680 x 6.2’ x 2.33 1,155.68. 
Sage oe iga  eee 80 cubic yards | 


Bureau Classification 


— 4-+50 to. 5-+50. gt 1.7’ 6.3’. solid. caliche gravel v/small 
(+ | pockets of sand 





| Board Determination 


-100x 6.3'x 2.33 1,467.90__, 
ne pg = gs og ge cubic als 


495}, 


Station 


5+50 to 6+50_ 


100 x 6.3'x2.33 1,467.90 
i 28 oe. ee 


6+50,to (EOC) 


7 50 x 6.2’ x 2.33 722.30 


| _ APPEALS OF JB&C COMPANY a na 617, 


September 28, 1977 


. Bureau aie . 


Average « Depth i es | | 
Trench Top  .  -Balance of Excavation 


Depth Soil 

a 9? : se 1 “6.3! solid caliche gravel 
‘Board Determination | 

= 54. 37 cubic je yards 

Bureau C en 

rae 18" 6.2 solid celiche gravel 


Board: Determination 





a7 a7 = 26. 75 cubic alee | 


_538P Line Total 368: 35 cubic yards: 


mao tbe Gus Gl. ay" 


‘Station A 4 


000 to 2--00 
| 2+00 to T+00. 


Total 


eo en 
‘55° °°. 95 cubic yards 


ab 272.9 


ce : 867. 2 cubic yards 


0450 to 2+50 


| B wreau Cc lassification | 


9 | oy 7’ caliche gravel | 7 


618  ~—s DECISIONS OF ‘THE DEPARTMENT, OF THE INTERIOR [84 LD. 


| - Average: Désth © eee a 
_ Station... Trench = Top - Balance of Excavation 
| | rae a Soil pa ue, | | 


"Board Determination 


© 200.x7/ «2.33 _ 8,262. 


a “27 = 120. 81 cubic yards 


Bureau Classification : 
© 2480 to B50 9 EE BBE 6.5" edliche gravel - 


B oad! Deter ménation | 


100 x 6.5" x 2.33...1,514.50_, eee 
rs | iar, Me 7 =56, 09 cubic yards = 


Bureau Tassification. | 
3-450 to 4-450... Of. 8.0" 60" callche gravel 


‘Board Deternumution a 


. | 
100x6. .O'X 2. 2% 2.88 1888 51. 78 cubic pants 


27 27 


Bureau 6 lie poation 


4+50to5+00 | QT 2 lage aga caliche cravel 


_ Board De termination 


| Seat aas_ 897. 897.05 _ 35 9 22 cubic yards. 


a7 RT 
— -§3-5- Total— 261, 90 cubic yards 


“Excavation was: accomplished tle the trencher, ‘qhioh was aides 


used in harder material. An Inspector’s Report, dated August 13, 1970, — 


‘states that a front-end loader and 5 laborers were picking rock on the 53-5 
line. See also Inspeéctor’s Report, dated August 14, 1970, which states, 
— JB&C is aca rock on a 53-3, 58-4 and 53-5 Hines Bes 


49510 APPEALS OF JB&C ae See 3 = BIQ 
: | | September 28, 1977 a 


JB&C Rock, Cras (EX#, A) 


535 
Station oa Average Depth © ~ ; ham Total | = 
0-+40 to 5+00 | “¢ | | i 1.8' ° 71.8 cubic yards | se 


66-2: 


‘The on log at station 0+ 98, 24! right, shows i in ate aes 
-,0.0’-3.7 ‘—sandy loam: easy boring, no concentration; numerous = 
~ ¢aliche gravels and nodules, 4’’-2’’, 2. 63.7; | oe 
3.7'-5. 6’—Caliche (gravels): easy. boring’ indurated ; scattered basalt | 
gravel rounded and subrounded 1’’-3”" | 
5. 6’—8.0’—sand.: easy boring; no cementation ; numerous cliche and 
~-basalt: gravel 14/’-3"/; 5.6’-8.0".". (16"" auger to 1.0’). oo ae 
“The three other bore logs on this Tine all inclicate easy eee in very: fine 
sandy loam, loamy sand, “Gi sandy loam, silty clay loam or sand and do 
ty not mention coe or caliche gravel in any shape or form. 


 JIB&EC Rock’ Cram (Exu: a 





- Sinton | = .. Average Depth | i, Total 
7 20-+50-42-+00 , Sa oe oe ap: 3 cubic. e yards : 
42400-45400 2 2.5' 64.5 
45+00-50-+00. _ a 5.76 — 246. 2. 
, LS | ee eee CO ce LD a | 756: cubic yards 
66-3 


Bureau Classification 


Pee Average Depth | he _ 
Station | Trench Top Balance of Excavation | 
i rr ee ae Depth Soil . : . | none 


49 +50 to 44450 8! 3 8! 3 7.9! sandy loam and caliche sravels 


-. 248-048—77-—10 


620 ‘DECISIONS oF. THE DEPARTMENT OF THE INTERIOR [84 LD. 
Board Determination 


Average Depth... | : 
Station Trench Top | Balance of Excavation 
Depth Soil : | 


| 200 x 3.6" x 2.33_ 1,677.60 
27 27 





= 62.13 cubic yards 


A bore log on centerline at station 41-++09 shows in part: 
1.0’-2.7’—fine sandy loam: easy. ae numerous basalt and caliche 
eravels i4’’ to 3’’. 
2.7'-6.0’—Loam: easy boring; 1 no cementation. | 
6.0’—10. 0’—fine BHCY loam: easy boring, no cementation. . 16" auger 


to 2.7 ) 
| Bureau C lassification | 
; | 44-150 to 45-50 oy BO | 7.5" caliche gravels and sandy loam | 


| Board Determination 
100 x 3.75’ x 2.33 873.75 pee ae 
aera BA din rade 





= Bureau Classification | 
454.50 to 46-50 3 8! gt | 7.2" caliche gravels and sandy loam | 


B oard Determination 


100 x 3.6’ x 2.33 838.80 .. | 
eee ar” OM iaaa Tn al 27 231: 07. cubic : yards 


Bureau C lassifteation 


46+50 to 47+50 8 1.27 6.8’ mixed caliche gravels and 
= mE ae “panay loam 





Board Determination 


7 100 x 8.4" x 2.33 792.20 


“37 a7 ——— = 29.34 cubic yards 


ae * APPEALS OF JB&C COMPANY 621 
ye < Reptomber 28, 1977 | * 4. 
Bureau Classification 
Fhe : : oes : ‘Depth | | a a7 
Station Trench. Top | Balance of Excavation 
8. Depth Boil ) eS 
47 +50 to 48-+50 _ ce rs ie 72! mixed caliche gravels and 
oO “3 7 ; SBnay, loam : | 
oe Board Determination 
100 x 3.6’ x 2.33 838.80 


or a =o =31.07 cubie yards 





| Buereau C lassification 


| 48-450 to 49-50 ae ~ 1.0’ “a ; ied caliche gravels and sandy - 
Se are | ene | - 


Board Den en 


100 x3.5' x 2.33 815.50 
aes Se ——= 30.20 cubic ee | 


‘Bureau Classification . 


49-1-50 to 51-160 7 gt ae 5°. 6.8 "aaa Fealicis gravels and 
(EOC). A aes ae 7 _ | Sandy loam aa 


Board Determination 
100 x3’ x 2.33 699 — 
~~ <_< a7 09 95. 89 ‘cubic yards 7 


— 66-3 Total 2 242, 06 cubic je yan | 


622 DECISIONS OF rn DEPARTMENT oF THE INTERIOR (84 LD. 
JBEC Roce Chast (xx. Ay 
| ; 66-8 7 


: = Station oe ; oS eae! Depth | | - Total 5 


1425-23400 -— © ee ay oe oa 604. 5: 
23+00-80-+00 © oe as Sy OD be acu ye Bees.” 
BOF00-35 425050 BE Ba 
Peas 51160 oN ee Se , GO 575.4 


“6 | 
pecan C ied 
» Average - Mepis 


- Station bas ‘Trench * “Top — | “Balance of Excavation.” 
Depth:': ©» Soil a . 


18-00 to 18+50 9g’ os aoe Qh soil and small caliche chunks - 


2.5’ soft caliche 2.7’ sand and 
5 layers of soft caliche 


Board. Determination 





50 x 5.2" x 2.33 605.80 
PDT a, tie ds 


The bore log at station 18-454, 13’ right, shows in part: 
0.0’-2.7’—sandy loam, easy boring, no cementation, numerous 
_caliche gravels 2.3’—2.7’. | 
-2..7'-10.0’—caliche, moderate boring, eunated. 
10.0’—-12. 3’—loam, moderate boring, no’ ‘cementation. 16" auger 


to Bets 


= 22,44 cubic yards” -_ 


7 | Burean Classifoation. = 


 - 18+50 to 19+50 9’ 2.4’ 1 0’ ree ohudies i: 5” moderately | 
ke ee ee hard caliche , ae 
1.1’ small chunks. of caliche | 
0.6’ sand 

— 0.9" soft caliche | 

3. 5’ sand | 


ae ; 


4951000 ot APPEALS. OF JB&C: COMPANY, oie G28 
pe September 28, 1977 : Pe Be" 


Board Determination. : 


Station Trench Top < Balance of Excavation 
ar gb eep a. OW, ¢ Fee | | 


“100 x 4. ea x 9. 33. ‘i 048. 50 ca 
Caer ren ee 83 cubic yards 


bitty BR ur € au C lassification 


19+50 to 20+50 gf "2.8% 1.9" loose caliche 
| Pere eee moderately hard caliche 
Ses oe 14! sand. -". 
tae 0.6’ soft caliche 
12.9’ sand 4s : 
Pe One eee A ge 


“Board De ternyunation 


100 x a 4* x x 2.33 1,258.20 : | 
ooo 27 — 7 ‘ 27 | ae eet yards 


* AT serch So aia ie 


The bore log on seahtodine' at station 20-+54 shows 3 in ree 
0.0’-12.0’—-very fine sandy. leam; easy. boring. 0.0’-3.3’, moderate 
boring, 3.3’-12.0’; no cementation 0.0’-3.3’; strongly cemented 
—3.8/512.0' ; calcareous 3.3/-12, 10", occasional ealiche gravels 2. 5’ ; 
12. 0". ae” auger to 3. 3’). | ; LE a 


“Bureau Classification 


20450 to21+50 0 - a. 1.0" loose ealiche an 
mT gS 0 eee 1.2! rock | mec 
3. 36° moderately hard caliche 


Board Determination, - 


°.100-x 5.8! 2:33 1351.40. bs ee 
oe fap es War 50. 05 cubic yards 


624 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


Bureau Oo lassification 


eae 8 Average Depth — a a aS 
Station | Trench Top. Balance of Excavation 
an _ . Depth Bou a eu 


21+50t022+50 9 ° 30’ 1.5’ soil w/small amounts éalichie 
ae ES Se. .. ees Seem, eS ee cravel - 
6’ loose caliche chunks a 
: = 5.0" case hard caliche 


Board Determination 


100 x 5 6 6’ x 2:33 1,304.80 _ 
a i a 32 cubic yards 


Bureau Cc lassification 


22+50 t023-+50 ~~ 9’ 4.0’ 1. 2 — patie chunks nie 
> 2.6" rock = - 
: 2. 5! sand & caliche 


Board cui : 
100 x 4.8’ x 2.33. 1,118.40 ee act Ghee 
wD ce BO 97 —41.42 snes hace 


Bureau Classifoation wee 


23-+50 to 24450 er ee loose caliche and chunks 
iar = a 4.7! rock | | | 
1.8’ mod. hard caliche e. 

1.7’ sands and gravels 


Board Determination 


“100 x 5.7’ x 2.33 _1,328.10_, ak 
ah ais <n 18 cubic Sania 


Bore log. at 25-+95, 20’ right, shows in parts , , 
0.0’~-4.0’—sandy loam: easy boring; no cementation, scattered -_ 
caliche gravels 1’ to 14". a 
-4.0’-10.0’—caliche: moderate boring 4.0’-5.7’, easy 5:7'-7. 0’, mod- 
erate 7.0’—10.0’ ; indurated. 


10.0’~14. 0'loamy sand: easy boring, no cementation scattered _ 


_.  caliche and basalt particles. (16’’ auger to 4. 0’). 


495) _ APPEALS OF JB&C COMPANY === —————s«@G DH 
| 7 __ September 28, 1977 as 


| Bureau C lassification, 


| 7 dvarage Depth | er | 
Station | Trench Top oar a Balance of- Excavation  —_— 
- a a Depth Soil © ee *s 


244-50 to 25+50° ar 9! 2.6’ 1.0’ loose caliche 
| ae | 1.0’ rock _ 3 
22 4! moderately hard caliche : 


a Board Determination. 


100 x 5.4/* x 2.33 _ 1,258.20 
| 7 an re 27) 


- *all except 1.7’ sands and om i 


= 46, 60 cubic ands : 


| Bureau Classification 
| 25-450 to 35+50 * 9.07. 3.0" Broken to moderately hard caliche _ 


Boowd Determination a 


g, Sen ee = 6.0 = ae 13980. 517. 78 cubic yards 
~ Bore log on centerline at 28454 shows i in pate : 
0.0’-3.0’—very fine sandy loam: easy boring; no cementation; 
occasional caliche gravels 2.8’~3.0'. | | 
_ 8.0’-5.0’—caliche; hard boring, stones canna ed | 
5.0’~—10.0’ —fine sandy. loam: moderate boring, _ strongly cemented; 
calcareous. |  % a. 2 4 , 
(16 auger to 3.0 aie 
Bore log on centerline at 32-454 ties in oe ae 
0.0’-3. 4'—sandy loam: easy boring, | no cementation; | occasional 
caliche gravels 3.0’-3.4’.. | ae 
8.4’-5.5’—caliche: hard boring, strongly aaentea., | 
5.5’-10.0’—fine. sandy loam: moderate. boring, strongly cemented : 
- Caleareous. (16’’ auger to.3.4’). 3 
Bore log at station 35+-42, 33’ left, shows 3 in part: 
0.0’-3.6’—sandy loam: easy boring, nocementation, = | 
— 3.6’-8.5’—caliche (gravels): moderate boring 3.6’-4.6’, easy eae 
—4,6’-8.3'; indurated; caliche 1 in 2 gravel form from 3.6’ ~4. 6°; caliche © 
from 4. 6’ 8.37. : a 
8.3/-15. 0’—loamy sand: moderate boring 8.3 1: 0’, easy porte: 
11.0’-15.0’ ; strongly cemented 8. 3’-11.0’, non-cemented 11. ee 0’ 
(16° auger to 4. 6). | 


«6260 DECISIONS | OF THE: DEPARTMENT. OFTHE INTERIOR [84 LD. 


| Bureau @ Otassification 


Station — ‘Trench “Top Oe ea 2 Balance of Excavation 


35-+50 to 36-+50 7 7 _ . 2, 3 oi 4th os Pine 3. 3 | caliche 
3 Se grign Sag Oe ¢ w/rock chunks 3° sand Raker 





.. ee Board Determination. 


100 x 4.7" x 2:38'1,095:10 ° 
a aT ca 22h? oT . —_ hte yards 


Bureau o lassification 


36-+50 to 37-+50 ee ek, ices caliche 
‘ 7 |  . 0.8" rock | ke 
deo moderately hard caliche ean 
"0.5" rock’ eer 
a a ao . 


ei Doo 
SoS 


Board Detérinination 


1007.9" x2.33 1,840.70. 


aT 7 <a BT - = 68. a7. cubic yards, 


Bureau o Classification. 


87+50 to 884+50 99 ar 15! loose eiliche 
: a ner © 20% moderately hard caliche 
0.7’ rock | | 
Be ‘moderately hard’ ealiche ie 
3. 5 sand” | as 


ZB oard Determination 


100 x 4.87 x 2.33 1,118.40 
ar i eS oT" a a = 413 AD 2 cubic yards 


i : 
i iS 
a Vs q 


- 495] pa _ rales a ths ease _APPE ALS ‘OF iB &C ¢ gts = fe Pte | | 627. 
| : Sepiember 28, 1977 a 


Bielote Clawiehitttiies © Soin ate oh 


in 3 ey Average ~ Depth 5 ey anit ee ee 
Station Trench ‘Top |. Balance of Excavation 
a | cas Soil ta Se nyo ote 


—38+50 to 39-150 “+> 9.0). 1,87 a 12° ieske caliche i” | 
| 2) fl Getyno Ad. Bi. moderately hard caliche — 
1,2 rock © 
_2. 1’ <iptlenetaly hard caliche wl , 
i rock chunks: 


B oard. D Deter mination 


100 x 5.4’ x 2:33" 1,258:2_ 


Di eal, = 46. 60 cubic yards 





Bore ioe. on reteae at station 30-143 shows i in ae o 
- 0.0’~-3.2’—fine ' sandy: ‘loam: easy boring’; numérous ° -caliche pravels | 
AA? to:2". ~ 
 3,2’-4.0’—caliche: hard’ Borg; str ongly. couietteas | 
.. 4,0/-6.5’—fine sandy loam (calcareous) : moderate et oceasional . 
_..  caliche and basalt gravels 1/4’/-1”’. BO Sead 74 
7 a 5-8: 0’ —caliche: hard f boring strongly cemented. 
| 3. 2" 2). | | 
Bore log on eae at tation 39 497 shows i in parte . -_ 
— -0.0’-3.4’—-sandy loam: easy. boring; no en occasional ; 
caliche gravels 3.0’=3.4/.08) OS8k ours | re 
-8.4’-5.5’—caliche: hard barites. cponee camented, 
_ §,.5’-10.0’—fine. sandy: loam: “moderate - boring. strongly cemented; 
calcareous. HLOre., auger to 3. 4 ). | 


— Bureau Classification ae | 


39+50to40+50 9 ne 4.2" 7 5's soil and caliche 
S Eade tos on siete co TOCK ae 
Lp ‘moderately bard ealishe: 
4’ -caliche lien layers: of oe 
7 mented sand | 


_ 628 DECISIONS. OF THE ‘DEPARTMENT OF THE INTERIOR [84 LD. 
— Board Determination | 
Average Depth | 


Station Trench Top a Balance of Excavation 
| Depth — Soil a oe ty 


100 x 6.0’ x 2.33 1,398 
a) a ie 51.78 cupie yards 


Bureau Giasitoation 
40+50t0414+50 8? 7 loose caliche 
: 2 is 2.4’ moderately hard caliche 
0.6’ rock _ 
"2.9" caliche 
Board Determination te 


100 x 6.75’ x 2.33. 1,374.70 - iis 
a) ae sh os a7 "=50. 91, ‘pabié yards . 





- Burea CTassifation < 


— 41450 to 42+50 — 1. Vv 4: Q! ie caliche . | "ae 
. | : Cee = a moderately hard w/soft Iayors 
- 0.5’ rock 

3.4’ caliche -w/sand layers 


| Board | Determination — | 


100 x 7.3’ x 2.33 1,700.90. | - 
—— ge ee 6 —63 cubic yards 





Bice C lassifoation 


42+50 to 43+50. 1,0’ 1.1’ loose caliche 
ee 0.7’ rock 
2.0’ moderately hard caliche 
3.7’ caliche | 


Board Determination 


100 x 7.5'x2.33 1,747.5 


377 =F = 64.72 cubic eres 


495). ,  APPEALS.-OF JB&C COMPANY. 00 629 
< es September 28, 1977 = 


Bureau Classification 
bn sire, ee Average - Depth OT tee diene se 7 a 
Station ©. Trench Top. Balance of Excavation 
, Depth © Soil — | | | . 
43+50 to 44+50 ar . | 1.3" . 2’ caliche chunks 7 
| | m4 a Be 1.8’ soft caliche | 


1.4’ sand and caliche 
2.9’ brown sand 


7 "Board Determination 
| 100 x 4.5" «2.33 1,048.5. 
oa ne memes 738. 83 cubic je yards 


Bore ibe at station 44-01, 30° left, howe in 1 part: 0.0’—1. isis 


sand: easy boring; no cementation. 1.0’-8. 0’—caliche: moderate 7 
boring; ; indurated. | 


8 0’-10.0’—sand: easy igen? ‘no cementation; scattered. ‘ealiche 
~~ nodules. (16” auger to 3.2’). ; | 


Bureau C lassification 


a 44-4+-50 to 45-+-50 eee Fe er: 5’ moderately hard caliche 
Board Determination — 
ING b's. =o See 1,747.50 p= 64.72 cubic yards. — 
| Bureaw Classification 


45450 to46-+50 9.1! 1.5’ 7.6" moderately hard caliche 


Board Determination . 


100% 7.6 £2.93 1,770.80 ..2 eye te 
a a7 = 65.58 cubic yards 





630 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| Bureau e lassification 


Average Depth = 


[84 LD. 


Station = Trench Top = Balance of Excavation. ; 


Depth Soil | 


— «46 +50 to47+50 9.2", SOG 8.2 moderately hard caliche | i | 


B oarid Determination 


100 x 8.2’ Bey 333 1 910. 60 
ty eee 7 A nae meee 76 cubic yards 


Buretiu ‘uasiiipcaiiion : 


A750 1049450 9.5’ 1.0" 8.5" moderately hard caliche 


Rugs re mination - = . 
200 x 8.5’ x 2.33 3,961 


a7 = “OF = 146. 370 cubic yards o 





Bureau. Classe ani. 


49-450 to 50+50 ..... 9.7. 1.0". 8.7’ moderately hard caliche : aq 


Board: Deternunation, 


100 x 8.7’ x 2.33 2,027.10. 
rn, ro gg 78. ‘08 cubic i 


Bureau, Classification 


~-51+50 to 52 +50: sed 10° | Oe 9.07 moderately hard caliche © --*.: 


Board: De termina tion 


100 x 9.0" x 2.33 2,097. : 
a ae OT. TT. 67 ‘cubic yards 


Burecnu G lassification | 


--52+50 to 58+50 ak 1.0’ ba adaadytacd ake 





4951 APPBALS OF JB&C COMPANY =, 631 
= | : _ September 88, 1977 | | rr ee 


B oad Determination 


ee os. Average Desi | wt, tee ee 
_* Station Trench . Top °°. Balance of Excavation 


ee e Pe e 


400 x 8.4’ x 9.33 1,957.20 oe 
ei Oe a7 22. 49 cubic yards, ; 


“Bureau Classification | 
a 53-+50 to 54-50 - 10:6" - 2.0" "8.6" moderately. hard caliche 7 Sa 
: “Board Detminaion 


27 | peer Pl cubic yards ahem 


100 x 8.6" x 2.33. -2;003.80: 
Bore log at 53410 (ceritatline) shows i in part: , - 
0. 0.0’-2. 0’—sandy- oo ees bank): easy boring occasional ealiche : 
gravels: | ass 7 ; 
2. 0'-3. 5 Esa ian easy cen sceasional sais gravels 2 o'- . 
3.0’; numerous caliche gravels 3.0’—3.5". | ar 
— 5/6. 6@=caliohe: hard boring, strongly cemented. : 7 
 -6.0’-8.5’—fine sandy loam: easy boring, numerous ealiche fragments. - 
8.5’-14.0’—sandy loam: easy benny occasional coarse basalt sands. ee 
oe auger to 3. 5). - , ee 


Bureas Classification 
«54450 to BS ++50 10.6" ” 0" 3.0 rock ~~ | 
me a ey ee 5.0’* hard brown clay gid sand 
me, mixture 7 . 
Poe sand and oravel 
| Board Determination a me 


400 x 8.0’ x 2.33 “864 | 
a as le ae =69. 04 & cubic yards 


_. * Considered as caliche or its simi es 


+ 682. DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. — 


| Bureau C lassification 


fe ee Average ~ Depth | | 
Station - Trench . Top . Balance of Excavation | 
Depth = Soil ane act _ 

—-B5+50 to 56-+50 = :10.4”._—s ‘1.0’ 3.0” rock | 
_ #x eg 6.0’* hard brown = and sand 


mixture 
0.4’ sand and gravel 


— Board Determination 


100 x 9.0’ x 2.33 2,097 
rr rr 37 “37 74% 67 cubic ue 


oon 2 This material has no counter Dae in the: Kors logs and is considered as Pee or | 
Its equivalent. a 


Bureau Classification 


56-450 to 57-450 —«10”.—=S—«.9” 4.0" moderately hard caliche 
a ne oe er ee - 1.2’ soft caliche. 

2.9’ brown sand 
. Board Determination al 


100 x 5.2’ x 2.33 1,211.60 
ASH ARS LOH 87 cubic yards: 


Bureau C lassification 


«57-450 t0 58-+50 =i (tsts«C:B?sO.9" rock a , 
-_ ae 8 4.3’ compacted ealiche bani ws 
soil mixed 


2.8’ sand and fine gravel layers 


Bow Determination | 


| 100 x 6" x'9'98 1,211.60 5 ou ee a 
a) ara 1211.60 _ 4 97 cubic yards. 


| , September 28, 1977 i = 7 = | 


Bureas O lassification 


ee Average ~ Depth > | . 7k A . 
Station ©. Trench Top  — __ Balance of Excavation | 
7 Depth - tne os 


58+50to59+50 = 1.6 L cy ahiene ok 7 =... 
(2 Weird 2 34 ge" *” gl moderately hard caliche - 
1.3’ rock | 2 

0.8’ sand w/layers of cache caer? 

3.97. sand and fine gravel layers — 


Board Determination 


100 x 2.6' x 2.33 605.80 
ag es. eae 





22. 44 cubic yards 


Bureau Ctasitotion 


59+50 to60+50 7° OL. ie 7 come caliche chunks — 
> oe oe RY ee es ae 8. 0’ moderately hard caliche 
0.5’ rock. 

1.4’ sandstone | 

2.6’ ome sand 


B oard Determination 


100 x 5.6’ x 2.33. 1,304.80 
ee 7. aes 32 cubic yards 





Bureau Olassifeation | 7 - 


— -60+50t061+50 . .. 18) 0. 7 ‘mall aie cic . 
7 ek rn Sere ee we 6’ moderately hard. caliche 
2.8’ sand w/Z8or4 
_. ., 0,1 Iayers of soft caliche 
a 2! brown. sand | ; 


B cial Determination 





* 400-x 3.37 x 2.38. 768.90- : 
a na) antl 48 cubic yards 


634 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
| Bureav Classification | 
| Average Deen. 


‘Station ‘Trench Top.  ~—_— Ballance of Excavation — 
, Depth ~~ Boil He @ tek 5 og | 


6 61-+50 to62+50 °° 2? 5 ‘small ‘éidighe chunks and soil 
—— a ee 8 0, BY rock | ae aoe 
2 8? moderately hard caliche 
0..5’ rock | 
bees moderately hard ealiche | 
| 2. eee: mass w/eravel scams 


Bigek Deter on 


100 x 5.3’ x 2.33 1,234. 90. 
pg OT = = 45, 74 cubic yards 





| Bureau.C asst inasion 


62+50 to 68+00 -... - ©. 1.8’. 2.0’ loose caliche and: soil. 
Moa eg ins 0. 8’ moderately hard caliche 
1.0’ rock 
1.2’ moderately hard caliche and 
sands | 
3.0’ mass sands and gravel layers 


B a Determination 


50 x 4.0'x 2.33 466 — 
ree ares e 17.26 cubie yards 


Bore ier at station 63-451, 34! one shows 3 In part: 
0.0’—3.0’—sandy loam: easy boring; no cementation; senibored ealiche 
gravel round and subrounded 1’’-2’" 2.0’~3.0’. | 


_3.0’-6.5’—caliche: moderate boring 3. O'-5. 0°; hard boring 5. 0'-6. Bhs 
indurated. : 


6.5’—7. 5’/—loamy sand: easy, boring: weakly aa strongly cemented es 


sand particles. 3 
-7.5/-9.0’—gravels (caliche nd basalt) : maples hones cae 
9. 0’-10.0’—sand (medium. grain): easy boring; no cementation. (16"" : 
| angen to 3.0’. ) | | 


agp ps) APPEALS. OF. JB&C- COMPANY. seyetsas 685i. 
i ae ‘September 28, 1977 & a 


 Buireaw Cc asittion ” re 


oy ee wees, “Average Depth hee ee it Sele eres 14 eee? 
Station —. Trench | Rene ., > Balance of Excavation. 
genes Seale : Soil: _ ; gE = oe sis 


68400 to 68+5108 OL 3? “- 2 loose oalichs Be ee ae 
OL 3° moderately. bard caliche™ | 
1.0’ cemented sands and gravels _ 
2.0’ mass sands — ae 
mae 9 sands and gravels | "a 


Board Determination 7 


51x 3.0'x 2.33 356.49 oe es 
| ear a oT a oT — 20 abi yards : is o 





 68+51 to. 64450505 | _ 1.4’ 2.4’ loose caliche © 
ur ae a oe 0.8’ rock = 
2.4’ moderate hard sands w/esliche as 
seams ee | 
ak -2. 2 sands 1 mass 


| Board Determination 


99'x 3.9" x 2.33 _ 899.61 _ 
| a0... a 27 





32. 31 cubic yards 


BS ae “Bureau | Classification 





64150t065+00 = |. 1 1, 0" Toose salcne. 

i Bg ht ate Pe ee BP pocke pea. * 
2.0’ moderate hard ealiche 
2.5’ sands and gravels 
Lge sands loam... 


Board Determination a 


“50. x3.5' x 2.33 407.75 _ | a, = 
RT a7 ap 10 cubic yards. ee, alia 





oe Line total =2, 434.72 cubic yards: 
248-048-7711 1 eal Ee | | 


636 “DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84Lb. 


: JB&C Rock. Cram (Exu. A) -_ 
a 66 MAINLINE 


" geation” © ">! <Aveinge Depth’! ~~ “Total” 


18$50-20450 8 
20450-24450. 88.2 
24450-25400. 19.4 


25-00-2610. A 7 


26410-28455 = © 8.25 68.5 
28+55-42+00 2.2 0. «BO? 232.5 
42+00-50+00 ee BS. 178.0 
— §60+00-54+4 59° 65% 25820 
54+.59-56+ 59 ee | > 0 
56+59-57+00 Hie ee en oe eee 16.4 
57+00-58+00 = ©. . 7,25’ 62.6— 
58+00-59+00 re Bees ee 2 OS, “SBGL: - 
59400-61405 BBB. 


1, 331. g cubic ae 


66A 
Bureau Classification 
Average Depth. 


Station | ‘Trench TOp «2% | Balance of Excavation 
os Depth. Soll ee 


-10+50to11+50 —s- 9.8? 6 caliche gravels and sandy caliche 


Board Determination 


“100 x 3/* «2.33 - 699 — | ; - 
a aa 89 cubic yards. | 


“A of caliche gravels a and pany. aliche: 


Bureau G lassification. 


11450t012+50 89 ~*~ Phe e 
12450 to13+50 9 + ~—-:1.2' 7.8’ caliche gravel and sandy: 
| oe | ct caliche 2 oe, 


495) ==*”*=**~*~*«PPRALS OF BRC COMPANY => GST 
aor tere os September. 28, LITT : ee ce Mehy swat 
B oard Determination | 

“Average Depth" 


| Station '. Trench -Top =: Balance of Excavation - — 





~~ 400 x 3, en x2. 33_ 908, 70 


ie . Fae 27 =33. 65 cubic je yards 


*% caliche gravel and sandy caliche, TES Se asd 


Bureau @ lssifcation 


: 13-150 to 14-+50_ : 9? las 7.8" ‘aliché gravel and sandy 
Pe atic’ fee ae RC, one caliche oe: ; 


- Board Determination 


100 x 3. 9"* x2. 33: 908. 70° 


a ae aT 37 = 88. 65 cubic fe yards 


a A caliche gravel and sandy ealiche. 


| Burea 1 Classification . ae - 


*e | 14-+-50 to 16+50. gy 8! 8: 2 nena “gravel and. sandy 
a tee 2 ae oe , le : caliche . oe 
| Board Determination | 
200 x 4.1.x 2.33 1,910.60 oe ee 
a ae ewer 0. 76 cubic e yards | 


| Bureau Classification 


16-450 to 17450 v - st ‘8.2 solid ealiche and sandy caliche 
2B oard Determination 


(100 x 4.1’ x2.33_ 955.30. 


27 an 2p oO 36. 38 cubic yards 


e 8 638, DECISIONS oF THE. DEPARTMENT OF THE 2 INTERIOR [8h LD, 
- : | Bureau Caeiiton | 
~ Station “Trench | “Top des Balance of Excavation — 
ee ae 20+50 to 450° °° gh ee ng 2 caliehe “gravels and sendy 
a: Mee. es O° Bae Fe eae caliche Foe ey oo 
| Board Determination : a 


100 x4 ix 2,88 955,30. 


aor | a ar = 35. 38 <ibic yards 





| Bureau, Ctassifcation | 
-21+50-to 22-450. ty aig Q’ cry ye Z 8 ool ciliche and sandy caliche 
Board Determination 


100 x 7.8' x 2.33: 181740 - 
a oe oe 31 cubic yards : 


Boie ie at 21 4.26, 68" left, ee in. parts, 
_0.0’-1.4’—sandy loam: easy boring; noncemented: few caliche eer | 


to 3’’ diameter. | 
ae Al 3. 6! —loamy sand : ‘easy boring; noneemented; few caliche gravels 


to. 3” diameter, - °Y'-'> | 
- 3.6" to 9: 0’—gravelly- sand: moderate borings noncemented basalt 


_gravels.1’’ diameter. «: - 

9,0’-15.0’—loamy | ‘sand: modems here anescaanteae numerous 
basalt gravels. 1’” diameter, along with: strongly cermented caliche 
Pes basalt shlen end 11. 0’. (16% ae to 8. 3.8/.) | 


| Buea Classification. 
_ 7 22+ 50. tio’ 9344. 50° | = © s otha’ 4 “ie 5 “18 solid calihe and sandy eaiehe = 


Board: Detérmination 


ts 
“100 x a 5! BS £2. 33 1,747. 11 8 oa 72, “cubic ‘yards 


- September, 28, 1977. 


| ‘Bureau , lassifeation oe CE ter of ween ee 


Re! Bei. oh Geese Poa be ‘Devt. es te Ti Hae fA, Bees ye 
Station .."Prench . Top... ~° Balance of Excavation | 


Board Determination 


100 x 7.8" x 2.83 1,817.40 


(27. _ — =67. 31 cubie je yards: 


Bisreaii Ctasisotion 7 | Mae 


24450 to 26450 : 7 ag if ae a solid caliche and sandy caliche 


- os Board Determination | 


| 200 x 7.60" $2.33 3,495 
BT a 8 


| Bureaus Classifeation 


 26-+4+50 to274+50 EE ae a7 a si and sandy caliche 


Cay crece 


B eared Determination. . 


100 x 7.7' x 2.33 1,794.10 | eae e tava a. 
er. cere ea 6. 45 cubie yards aes 


Bureau @ tassifcation 


 27-+80 t0.294+00 > — ie 18 solid ealiche mee sandy caliche 





Board Determination an gta 


150 x 7.8" x 2.33 2°796.10 _ oe 
oes oe 100. 97 cubie yards 


ae “66A Line total 730. a1 cubic yards , 


2-120. “4 t cubic yards io . a we 


88-450 to 24450 ats 2/ 7.8" solid ealiche and sandy caliche 


:. 640. DECISIONS OF THE DEPARTMENT OF THE INTERIOR | [84 LD. _ 
~ JBEC Rock CLamm (Exu. A) 
Z Station oes : . . 4 "Average Depth ) 5 of Total | 
Ut50-144000 2.07 43.2 cubic yards ng 


44400-16400 = 0 69. 
-16+00-20+00 -. 0°. co ee aa “2.0 69.1. beak © 


20400-29400 = normal 


181.4 cubic yards : 
 66B 
Bureau Classification 
s2 S ' Awerage ~~ Depth © 


“Station ya 2 Trench «= Top | ie a ne Balance of Excavation. 


0+00to5+00 = 8.0" 3.5 5.0" hard caliche a 
Board Determination 
500 x 5.0" x 2.33 _ 5,825.00 


ce at — 74 eubie yards 


| Sistion 0400 6 on 66B eomda with station 20-454. 3 on : the 66 radii 
_ Ime. The bore log at station. 20-+54 on the 66 mainline has been described - 


in detail supra. The. ee does not show. any caliche gus than. occasional 


Ss caliche sravels. 
| " “There are no soil classifications or "piles in <aite reese for this lateral. The figur - a 
for top soil and hard caliche are derived from an Inspector’ s meOPOEy, dated August 24,0 

1970. : a * . Satan 2 
: - TB&C Rock Cans (xe. Ay 


668 
Station = Average Depth == Sst 


0-00-5400 —i(ité‘“‘«;é‘s*~“s*~*«SOCRAG euic ards 


- «4951,—« APPEALS OF JB&C.COMPANY >> °: 641 
fae oe | September 28, 1977 | 


-. Bureau Classification. 
Average Depth > 


Station . Trench > Top 


Lio Balance of Recavation.. 7 
‘Depth . Soil... | . meat ee 


; 0-+00 to 0+50 o.oo 9’ 3.0" 34! medium hard caliche—Bureau 
er ce. i ea figure— 6.7 | 

a Station 0-+00 on. 66C corresponds: sith sation 20-454. 3 on the 66. 

mainline.. The bore log at 20-++54 on the 66 mainline has been described _ 


ae. supra. It does not show any caliche other than occasional oe gravels. . 


| Bureiw C lassification 


0450 t02+50 = — Fac 6 6.5" - Sift caliche , whhard layer of 
ae ae me ak weeeee * -caliche 7 


Beard} Deiomhdbion | 
, : 
| ROS x8 151450 _ 5g 09 cubie yar ds. 


: Bare Classification — _ i 

| 2E60t0 T1450 to 10" of topo balance sft elie 
Bureau Classification ” 

| 11+50 to 12-+50. 9’ - ; 10° Q of caliche . 


Board Determination 


joule 1,864 | 
>. akc 2 69. 03 cubic yards 


Test pit No. 2. was located. on. centerline at station 12+ 50 and shows 
in part: | : 

0.0’—2.5 fine sandy an easy digging; no cementation. 
2.5’-8.5’—-caliche: easy digging; strong cementation. 


—-8.5’-12.0’—sandy loam: easy digging; no cementation ; occasional _ 
coarse sands and caliche gravels. . 


on, DECISIONS OF ‘THO DEPARTMENT OF THE INTERIOR. 18 LD. 


(This ae was lasted with 6 sticks of dynamite s after iter 4 holes a 
depth of 8.0’ on 3’ centers.) - | . 
The bore log on centerline at station 13-4400. shows i in part: | 
— 0.0/-1.7' —fine sandy loam: easy. boring; numerous. basalt, and caliche : 
gravels i" to 3’. 7 
-1.7'-8.7/—caliche: hard aa stiongly een ua 
-.3.7'-7.0'—sandy loam: moderate boring; weakly camien bas 
4. 0’—10:0’ —- sand: oe boring; ; no cementation. 6" , auger to 
Ve sini? assifoation 
Aver age - De 


12450 to 13 +50, . Oe TL, Oo” * 4.57-.0£: aon ward. ee fake - 
en eee of hard caliche eal ue a ge 


Board Determination 


100 x 6.5 x 2.33 1,514.50 


27; Lip. it 27" ee. 09. gubie yards 





: 13-+50 to 16+-50 ee | gr. wie Be y. 5 ‘caliche: oe then » layer of | 


7 _ Board Determination : 


300 x 6.0" x 2.33 _ “4,194 


-_ 27 5 =" 97 4,104 155. 33 cubic yards : 


* Bureau CG Yassifioation 


16-+50 to 19-+50 o ee a | a ; 1. 5 Pie caliche, 4. 0’ sg caliche, 
ye 7 ee oo ? rest sand +4 


oe Board Determination nhs Sa, 


ee Ae X40, 2.9322 2798 09, 55 bie yards Se ate 


et 


4951... |, APPEALS OF JB&C COMPANY Siu, oOo 


September 28, 1977 
Bureau Classification 
. a ee ae Average ‘Depth . es oe ae eee 7 
.- Station | : Trench Top = Balance of Excavation _ 
: ade Depth — Soil | , ee | 
19450 t0224+50°° 9" 2.0". 1.0" loose caliche,‘3 ‘3. 8’ hard cache, 
R ne Ge ee ee restsand . 


OB bard Determination 


800 x 3.87 x 2.33 2,656.20 | 
| 20929815920, 800000 op 38. cubie yard 


Bureau C lassification 


ne 224-50 +40 23-450: He a Qtel 1.5’° 1.0’ loose caliche, 1.0" hard calicne: | 


1.0’ cemented caliche gravel, - 


1.5’ hard caliche, rest sand — 


Board: Determination 


100 x 3.5’ 2.33 815.50- 
SS are 





=30, 20 cubie yards: — 
Bureau, Classification, 


pe : 23-450 to 244-50 oe 9! 1,8. 1.5! loose dich. 4. 2" hard ealiche; | 
aoe ee ee ee 2.3’ sand ‘ | 


Board epee? ; 


100 x 4.2'x 2.33 "978.60. | eS | 
a ae ~ oF —36. 24 cubic fe yards - 





Bureau Classification 

24-50 t0 25150. | & 5g a odes caliche, 3.4’ hard caliche, | 
2 a ee » 17" cemented sand and gravel, 2B 

1.57 sand — | —— 


. Board. Determination 


100. x 3.4'x 2.33 79220... 7. 7 
a er Ss ©. Oy “= 29.34 cubic yards J 





644. DECISIONS OF THE ‘DEPARTMENT OF ‘THE INTERIOR rs4 LD. 


| Bureas C Tassification 


ae —— Depth | 3 es ge | 
Station . Trench Top §°-~—.. Balance of Excavation _ 
p Ee Depth “Soil _—_ as | 7? 


(25450 to264+50 = 9’ 1.6" : ea caliche, 3.6’ hard caliche, 
en = | 2 2.4’ rust color sand ane 


| Board Determination 


BE, 07 cubic yards _ | 


100 x 8.6' x 2.38 838.80 
eee Irie OT 


Bureau Classification 


: 26-450 to 27450. ea “gf aya? 1. 5! ibose * calichi:’ and soil, 3.2’ | 
te, ee es eee sy hard caliche, rest cemented sand 
and caliche - 


Board Determination 


“100 x 3. 2! x 2.33 745. 60 - 


{heal 


- 27 7 OT 
Bureau Ctasifation 





= 21. 61. cubic e yards 


a 27-+50 to 284-50 o 9 : < 12' 1.0" loose caliche and soil: - 


8.2! hard caliche, rest cemented | _ 


“sand and caliche 
| Board Determination 
100 x 8.2 x 2.38 745.60. 


OT = 27 91. 61 cubic c yards _ 





| Bureau Classifeation 7 


| 28-150 to 294-00 7 _ ty : | 1b 1.3’ fees eatiene a4 agit 


3.3’ hard caliche balance | hard 7 


- ; cemented. sands and caliche 


495] a ve ee APPEALS OF’ JB&C. COMPANY © “2 z. oo? Se 645 = 
en gyi September 28, 1977 Pk. ge hs 
| Board Determination 


50 x 3.3 x 2.33 384.45 | = A 
i al 27 - =14 24 ‘cubic yards 





66C Line Total 734, 78 cubic yards oo 


A oe ee on. centerline eyond end of. constr uetion at 30-431 shows. o 


oe in part: 


—— -0.0"-8. 0’ eae aa ioaint easy saheanes. numerous “Dasalt a _ 
—_ caliche gravels ye ’ to 3’ in size from 1.0’-3.0’. 7 nae 
3.0'~4.5’—caliche: hard boring; strongly sensed. ee 
4.5’-6.5’—fine sandy — loam: moderate. boring; wen comented 7 
- calcareous. | ae 


‘ : 6.5’—-10. 0’—fine sandy loam: easy y boring; n no cementation. (16”” auger a a 


to 3.0.) 


On the basis of samples a from 66B at station 5-£00, , 66C at ig ak 


| 294400 and 66D at station 1+58° appellant’s Ss expert witness, Mr. Hugo - 
“Pilz, determined thatthe material was very competent. with rebound 


_. hammer readings indicating compressive strengths of 2,400°p.s.i. to 8; 000. — 
psi with a preponderance of readings in the 4,000 p.s.i. to 6,000 psi. | 
i. range (letter dated. Aug. 27, 1970, Appeal file, Exh. 9), Mr. Pilz was of the 
. opinion that equivalent material should be considered solid rock (Tr. 
712). He visited the site and v was s unable to 9 dislodge a material with a. ae a: 

; : Nt 717, 7 718). 7 } | 


2 -JBeC Rock Coats xn, a 
- a LINE 66C 
‘Station a, - aa | ; on be | Total 


134-00-29+00 ore ne a1 760.3 cubic yards 


‘Total. _— ai 7 = cae be 2 > : oe : ae na a 1 097. 3 enbie yards 


646 —-DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR [8¢LD. 


_ ; 6D 
y CUS iets Ae Re we Pe hs ea 


Bureau Classification = 


. = oy Average Depth me, ges ro 7 | . | 
. Station. § Trench Top... Balance of Excavation .— 


040000480 888 OF an ice 
ar 9 moderate hard rb cliche | 


"Board Determination 


50.4.7! «2.33. 47.65 ee 
on ome 27 ) ~2028 28 § cubic yards Ae a : 





“Bureau C tasifcation 


04°50 ‘to 14450" > in he ae 4.0 oe ee Hants of éalichi: : 
. Baee eS Bae ee Sas a ee 0:5" hard: caliche © : : i z° 


Board Determination. 


“100°s 4.0" ¥ 2.33 932 
oS 37 wna 52 2 cubic yards 


Bureau Classification ea 
od +50 to 2+50 oe es 8 Pons 3.0’ - a Q! isis ano nail soil Ee . 
aa oe eee aes hard caliche atas 


"Board Determination. “ ee: 


*100-5.3.5" x 2.38 815.50_ 


| Bureau Classifeation 


va 2450 to 3-+50 i s a ; - acto 5 | 0. 7 ain and Gil ss 
i te ees 0. 5! hard. cemented caliche | | 
3. 0’ hard caliche 


2 5 Reruns hard i caliche - = a 


495F 0 oe. APPEALS OF JB&C: COMPANY 2600 0) GAT 
= ae oe September 28, 1977. ene re 


= Roo Determination os 
Aver age Depth - 


— Station “Trench _ Top. 0, Balance of Excavation - a ye 
Pe a hay 8 © Depth : ios SOs G- 49%, Bik ty, tite hee gee 


“100 3.5" x 2.33 815.50_ 


3 oT rey ae =30. 20 cubic e yards 


| Burea 4 Lassifoation 


3450 to 4-400 ~ 7 | 4 gf ; ; 40’ 1 ‘1. 2 ee caliche of soil | oe . 
eS Pre re ee eee 3. 0’ hard oo et 


: "Beard Determination : = 


50x 3.0" 283 849.50. 
oT . 220. 


a 12! of cubic yards 


*66D Lite Total 128. 14 cubic yards oa 
#An Tnspector’s S arte - dated Béptermber” 1° 1970, fdcseribe: excavation from 
station 3+00 to 0+10 as “hard.all the way.” “Mr. Beard described the depth of the 
hard material on lines. 66A, B, CG, a and EK as 5.5" to 6.57 “almost a all the 6 waves but 
7 “especially, 0 on : the ends ee 887). aon ie y Oe fe ae - a ee 
. — basi ab | TB&C. Rock Cua 7 | 
| < : | a age 


Si : | ‘Average. y Depth, ra | : 
Station =. Trench: Top y Be “Balance of Excavation 
5 Oa . Depth ‘ Soit aaa cr: a Sats no 


0-400 t0. 0450 9° 10" ag Pees a 


Bureau 
figure 


648 © DECISIONS OF THE DEPARTMENT OF THE INTERIOR [8 LD. 


= oo ‘ > Average Depth a : 
Station ‘Trench Top .. Balance of Excavation 
ge ~ Depth Soil, | 


. The bore log at the 66 mainline at 25+95.20’ right, is approximately _ 
140’ from. the point on the mainline (station 24+54.3) corresponding. _ 
- with 0+00 on 66E. This bore log-has been described in detail supra and — 
‘shows caliche from 4.0’-10.0’; moderate boring 4.0’ to 5. 7 ; and 7.0’ to. 


: 10. 0’ with the balance easy boring. 
Bureau Classification | 
—-0+50 ' 1+50. | 10’ 3.5’ 1.0’ chunks of caliche and soil 
te oo 4.0’ hard caliche or rock 
a moderately hard caliche | 


Board Determination. , 


“100 x 4.7! x 2.33 1,095.10 = 
tae om et =40.56 a yards 


“Burems 0 icin. 





| 1450 to 2450. = 10" 2.6’ 1.0’ broken caliche. x | 
Pg ee | 0.9’ hard ealiche | . 
4. 6’ moderately hard caliche ae 


— Board Determination 


“100 x 6.0" x 2.33_ 1.398 


97 97 OL. 78 cubic yards 


os : Bureau Classification 


— 2450 to 34+50° | : ; 10’ 3.6’ 1.0" broken ealiche | 
a - Ga Y af 5.6’ moderately hard caliche = 


— Board Determination 


100 x 6.1’ x 2.33 1,421.30 ae =. 
ge a 57 = 52.64 cubic yards | 


495) = = = ~~ APPEALS OF. JB&C COMPANY =.» ss «649 
? : September 28, 1977 : | a ee 


Bureau Classification | 
| See ae nD — Depth - or re 
Station Trench Top. Balance of Excavation » 
Ss Depth Soil: - “4 ha 
3450 to 4+ 50 oe a 10° : gf ae 0 each id soil. 
rr oe: 5g 4,0’ caliche (not hard) 
1. 7 brown sand | 


Board Determination 


400 x 4.6" x 2.33: 1,048.50 7 
dae 83 cubic — 


‘Bureau G lassifcation 


<f . “A450 to 5-+40 re io - 4.4! | Br moderately hard caliche 


Board Determination, 


< (90x 5.7 x2.33. 1, 195.29 - 
a cia oT ==44, 27 cubic yards _ 


m | Bureau Classification 7 : 
«#5440 t06-+40 —=—=-10’. Bad caving appeared mostly topsoil, no 


Measurements or  classifications..were — 
taken. | a ee a ae 


- Bureau Classification 
i. | 6-440 to 7-20 48% 7 ; 10” | oe ~ 1.07 loose caliche and soil — 
| ia ce . ae bag aiairass hard caliche | 


+ Board Determination 


| 80x 7.0! x 2.33 1,304.80 


ane ar =48. 33 cubic yards 


~—650 DECISIONS OF THE DEPARTMENT ‘OF THE. INTERIOR (84 LD 


Bureau G Tassification 


a 8 ee ae: Depth | | 
- Station - . Prench Top -; ‘Balance of Excavation — 


7420 to 7470. i. 10’ - 2.5’ 1.0’ loose caliche and soil ao 


Bea Determination. 


50 x 7.0! x2.33_ 815.50 
| oot 20 





=30. 20 ae e yards 


Bureau C lassifoation 


7+70to8t+50 «10. 3.0” 0. 3 boss ide ae a7 « 
“Ate 7 Fe 8 2.5’ moderately hard caliche Bee 
/  “) 4,2/ hard caliche =~: ee 
2.0’ sands and salitieoaravel 
AB ae caliche 


“Powd. Determination a 


80x 5.6" x 2.33 1,043.84 
ae ae ee a 


Bureau Classification 





== 38.66: cubic yards | | 


— §§4+50t09+50 ~~ 10’ 3.0’ «-1.0’ loose caliche — 

a So 2.0% hard ‘caliche - vA > 
Pa wt OO! moderately hard cache. 
“""“1.0’ sands and caliche gravels 


B oaird Determination 


“100 x 4.5" x 2.33. 1,048.50 
: Von ae 27 | 


‘Buren oO ossification 


1088.50 _ 338. 83 cubic yards: : 


9+50t010+50 10° 3.6’. 0.6’ loose. caliche, ~ 

eee ae a Ey S 2.5’ hard caliche . 

2.6’ moderately hard eAuehe . 
1.6’ sands and hard sandstone — 


4957. APPEALS OF JB&C COMPANY. = >. GST 
fen es September 28, 1977 ere e fe & 

Board: Determination. 
Average i ae 


at Station e : : _. Trench Top | a os Balance of Excavation 
a oe ee ae = 3 


ieee 41,444. 60 
ae) ee “ae 53. 50 cubic yards 


--*Includes 0. 8’ hard sandstone. - 


Pm iag “Bureau Classification. one 3 


ot 10-+50 to 11+60 | are a. 5! 0. 3! ‘eos cuiehe: : 


- 3.5’ moderately hard caliche : 
3.0’ hard caliche _ | 


“B oard Determination : 


110 x 6.9’ x 2.33. 1,768.47... onc tae 
iene eae my 65:50 cubic yards | 


Bureau Classification 


11+60 to 14+00°. * 1.0" no classification because of extreme caving 
A bore log at station 13-++02 on.the centerline shows in part: 

0.0’—5.0’—fine sandy loam: easy boring; no cementation. ... .- 

_ §,0’-9.5’—very fine sandy loam: easy boring; no come tations 


9.5’-10. 0’—caliche Aiea oasy boring; occasional basalt prayer : 
RS 3°”, a auger.) , : 


| Bureau Olassification - 


: 14+00 to 14440 : ae - :, a TE 2.0% cemented: calighe % a? 
ee oe Ye 8. 8’ caliche. gravels, ae. ond 
sand dayers A a 


B card. Determination. | 


40° 2.0? 2. 33_ 186.40 40_ 


OP ae = aT =6. 90 cubic je yards 


248-048-7712 > 


- 652 DECISIONS OF THE. DEPARTMENT OF THE INTERIOR [84 LD 


| Bureau @ Classification 


7 | . Asigeace 7 Depth | ee Tr ee 
. Station Trench Top . Balance of Excavation 
Z —. Depth. soil oO | 


144-40 to 15+50 10’ 2.4’ 0.9" broken caliche 
| | , 2.7' hard caliche | 
.. 4,2" caliche gravels and sand | 


Board PALO TELAT: 


100 x 3.6’ x 2. 33, 922.68 _ 
eee 2a OT 34. 17 cubic : yards | 





Bureau C lassification 


~15+50 to 16-475 ia! MOP = 2 ok, 0” ealicis and soil = 
ee 0 hard caliche in layers” 
_ 1.8’ hard caliche 

a 1.5! mostly sands — 


| Board: Determination be 


a 125 x 4:3"x 2.38 1,252.38 
- oe Oe 


Bureau Classification . a | 


= 46. 5.38 eubic yar rds 


16+75to17+50 10° 2.0’ 0. 7 caliche gravel | ~ 
an Yea, Ee w= 2.7" cemented. caliche (moderately if 

hard) — 
“B20 sandstone a. 


Board Determination 


75 x 5.9’ x 2.33 1,031.02... be es 
ne. ee OF ‘cubic parce 


— Bureau C lassification 


17450 t018+50 10’. 1.9" 0. 6’ broken calichs 

ae 3 |! oe fa go cemented caliche (moderately 
hard). _ > 

= OS! sandstone | 

a bOr ROCK’; 


aT a APPEALS OF JB&C COMPANY. =—s—(—~Ss«éHB | 
7 . ye Se | September 28, 1977 - : | 


: ‘Board Deieritanibion: - 


eo e ore | Depth ~ a ee a ee 
Station ‘Trench Top Balance of Excavation . 
ee Depth Bol ee . 


100 x 6.5’ x 2.33. 1,574.50 ce vas 
a 1650 so 09 cubic: yards ee 


_B ured O lssifcation 


~  18+50 to 19-+50 — 10’ | LB 0. 5/. caliche eg ere 
eg ee Pe 2a, te 4 (Oealiche (moderately: ae 
0.8’ sandstone 7 
1.2’ rock. | 
. 1.5" brown sand 


‘Board Determination 


100-x 4.7! x 2.38 1,095.10: | 
a rea ae “a7 = 40.56. cubic yard 


Bureau C lassification 7 


~- 19+50 to 20+50  ~==10’° 8’ 0.5 Sliche ne - 
Re me ge eR OE SR Te te ee caliche (moderately hard) 
0.8’ sand — 
1.6" rock | 
ale, 5 brown sand 


| Boatd Determination 


: ee ik 1,167.43... oe. 
Wee age sa: 23 cubic yards 
| | Bureau Classification - ; 


— 20+50 to 21-450 oO 8 a6” 1.0’ loose cache ; ee 
Me oc yetse OOS age we aes, ~ OF moderately hard caliche —- 

2.0’ rock. _ 
2. 6’ sand (cemented) 


654. _ | DECISIONS oF. Ton DEPARTMENT: OF ‘THE INTERIOR | (84 LD. hae 
‘Board Determination 


as a re | Depth. | ce Ne a 7 ion 
Station .- © Trench ‘Top: - , Balance of Excavation _ 


0 ts’ = 209 2008 83 cubic yards 


- Bureau Classification | ) 


; 21450 t6 22475, ? me aMy, 4” ar 5? loose éalidhie acd 160 soil 
CO Bp Ca “16! moderately hard. caliche 
2.0’ hard caliche — 


- 3. 2’ cemented send: and {gravel 3 


“Board Determination Te 7 


| ages i LA Shas, 84 enbic yards 


Bureaus CO lassification 





22175 to 23-450 2° 10%. 164 My 0": éatliche © gravel and 1 topsoil 
oe oe ee ee ee ae 0’ loose caliche | 
ae 2. 2’ rock. o ae es 
Pi % 1.8’ moder ately hard caliche 7 
te a 3! saturated sand | | 





| » Bound Determination | 
75 x 6.0" 2.33 873.75 





oT ~ OT = 32, 36. cubie yords. — 


| Brireau ¢ Issifeation 


(23-450 to 24450... 10%. a dh 0 joie caliche o.oo 
| OME Sani ghee Be? te 4.0’ rock a a 
ee 2 moderately hi hard caliche sree 
ge ee a OD rote: 4 | 
eee a a ay sand. 


oe Determination 
+ 100 x 4.0! x 2.33 _ 932 


a oT = 34, 52 cubie’ yards, 


em ees eee “APPEALS OFMJB&CMCOMPANYS) 0. OBB 


September 28, 19% 


Bureau CG lassification— 


Jgahocuet! in -Average ° Depth ee 
Station §. Trench Top. © Balance of Excavation 
, | - . Depth —_. Soil | . Sie pe, ge oe 


2 24450 to 254+50..,. 10%. 1.9’ 1. 1.07 eee salen i 
= 28° - at re ee 1.0’ rock - 
1.0’ moderately hae ealiche 
0.8’ rock. 
1.0’ ‘moderately hard caliche and. 
sand 
~~ 2.3/ sand 


| - Board Determination 
: 100 x4. 3" x2. 33 1,001.90 *. . nee 
ART. Tre “OF =37 u cubic yards, oe 
_ Bureats Cassijteation is ? . : es 


25-550: 0;264500% 6 LOM oe. 7S, 0" Tae) caliche 
a es bs “ane satan or ae a anne es : 1.7’ rock... 
an a ae oo OF moderately. hand pe 
2. 0 cemented sand and caliche 


Board Determination. o —_ me 


100 4.2’*x2.33 978.60. | Se 
ee | 57 eT 24 cubic yards : ee Get eee ed 
* "Includes : 0’. caliche in cemented ead and caliche. 
a | Bureau Classification i 4 
6-450 t0.27+50 10”. = «2.0? 1.0" rock bad ile 
2 eee : 1.5’ moderately hard ealliche i are 
1.0’ rock | . 
x 18. 3! cemented sand 


ae Determination 


fg ctrrteres * a x 4,86 —_ O° =38.83 cubic yards. a os, 


656 —-- DECISIONS ‘OF THE: DEPARTMENT OF THE INTERIOR, Ist Ep. — 
| Burean e Tassifcation 


ME anne Average ‘auat Ba ge as ee 
Station © Trench Top: .. Balance of Excavation 
a ee luo SSO 2 = eee ee eee re 


. 27450 ‘to 28-400 10 ee i 0’ saliohe gravel and soil sh Re 


a aaee eB 10 ealiche chunks 
Se ee 2 25 rock et | oe 

2.4 sand and, sand and. gravel a 
| layers | 2 an 


B ae Determination 


= £9 $2.0 9:48 349.50 _ 
rs We ee, a 


66E Line Total=1 045. 29 cubie yards ae, 





eo 94 cubic yards na 


- toe log on centerline beyond EOC at station 30-+-32 sow in mae : 
_0.0’-2.0’—fine sandy loam: easy boring; no cementation 0. 0’-1.0; 
numerous basalt and. caliche gravels 1.0’—2.0’.. : 
 2.0’-4.0’—ealiche: hard boring, strongly cemented. Rae 
_ 4.0’-7.0'—fine sandy. loam: easy boring, no cementation, palemreous! | 
7.0’-10.0’——fine. sandy. loam: easy boring; no cementation. (16. — 
"auger to 2. 0’. ). : | 


TB&C Rock CLAIM (xn A) 
a Station - ae ie Aveties Depth . Total : 


 OF00-10+00 °° 50% 2 482.0 
10+00-11+425 oa , ay : 8,0’ =. 82.4 
18+50-16+00  - a ae BOF 07.8 
-- 16+00-28-+-00 ite ati, ie ee 2 Oe 4. 622.0 


“1,194.20 cubic yards — 
ee 
cs B urea Apaoncaneel 
0+-00 to 1+50. | _ | 8! 8.0% 1.07 soft caliche 


2.5’ moderately hard caliche. 
SS 1.6" aoe sand ad 


BB APPEALS OF JB&C COMPANY =... «BT. 
Fe FY Ss | September 28, 1977, oe a 


Board Deter mination fe 
- eee ‘Depth 


Station Trench Top -. Balance of Excavation a es 
_ _ Depth Soil ee 


150 x 3.5! x 2.33° 1,223.25 
cei Moree = ~1228.8_ 45 .30 cubic yards _ 


? Station 0-00 on. 66F compiles with station 28454. 3 on the 66 main-— 
line. The bore log at. station 28-+54 on. the 66 mainline has been described 
in n detail : punre: Kt shows hard boring caliche from 3. 0: to 5.0’. 7 


Bureau C Tassification - 


“1450 to2+50° 8.5". 3.7". scott ouliehe a 
| et 8 tag ee ge os OO moderately hard cache Be, ‘s 
0.5’ rock a 


7 0.7" caliche 7 
eG 2! cemented sand. 
vO. a rock 


- Board Determination 


“100 526" x9.39_ 605.80_ = 
a ae a “oT = 22. 44 cubic yards 7 





Bureau C assifcation 


 24+50t03+50 © 8.9’ 3. 7 0. 8 soft ae | 
ie EM at Par aes Ce 1,3’ layers of. small caliche chunks, 
_ gravelandsand eG 
3. 1’ moderately hard caliche | 


Board Determination 
100 x 3.9’ x 2.33: 908:70. 
| 27 ce ee 





— 33, 65 cubic yards: 


— 658 DECISIONS or TH DEPARTMENT or. THE INTERIOR se LD 

Burews 0 lassification ; | | - o 

te a Fe 2 Average - “Depth re te Bee ee a er 
Station . Trench  $$Top .. © Balance of Excavation |. 
| | _ ae eptlin: 2 aS0tl- sos? BO ie, ey 
34-50 to 4+50 — gat - 39° . 0" soft caliche ae. es 


i 1. ‘a! fractured caliche and. 1 sad 4 in -_ - 


a a ee erate ~ 
ole ane ee a AL 8 loosely cemented sind 
“Board Determination -_ 


| 100-5 8.5" x 2.33 "815.50 
fy oe Faia OT. 





= 30. 20 cubic yards i a Cates 
| Buren Classifation 


4450105450, 9.6" 4.5” 1.0" soft caliche _ 
18% moderately. hard caliche ow 
2 rock chunks nae 8 
.. 7. 0.8" rock. ae | 
ene eS ee 0% cemented caliche and sand 


Board Determination 


100-x 4.1’ x 2.38. 955.30. < | 
ah Cr. ae 38 cubic = ‘a 


Bureau Cassifcation 
: 5-450 to et, ge ve oo A A 0 soft aie 


1.0’ rock . : 
3: 4’ ‘soft caliche: (wet) 


“Board Determination 
“400 x $8.47 £2.33 1,258.20 


Dies s, oe 27 = 46. 60 -eubie je yards a | 


4957 oh GURL APPEALS: OF JB&C: COMPANY - ee 2 G69. 
rn re: | _ September 28, (1977, eee 


- Bureau. Plassification = atone 


ae te ae | Depth - a es are oO ae 
_ Station. | Trench _ Top = _ Balance of Excavation _ 


6+50to 7450 OOP 728. 0” 3 soft caliche a 
a Gear Ge Ne tere a EB ook. . oth wis 
1.5’ moderately hard caliche 
ES 1.0" rock | | 
a t. 3 “h 9" Sort caliche © vet) 


| Board: Determination | 7 | 


f 
nzggt anon ” naga 80_ 5 53. 50 cubic se yands 


o ee | Buredi Classification 


_ we E 7+50 to 8450 8 OBL OBA ALO soil and caliche Loe ee 


0. 8’ rock | © eat 

2.5’ soft sulictie’ ‘liad chunks. 7 
“2 1.5’ soft caliche : | 
hoe ae sands, cemented | 


B card Determination 


100 x 5.3" x 2.33” 1,234.90 
Picea eae =12 45. 74 t cubic yards 


Bureas @ Lasifation 


8450 t094+50 See Ie 1.3" soil and caliche hone 
oe i eee ee, 8! rock - coon BTR fubeke if 
“iy 32.2 moderately hard caliche 
0.6’ rock... i . 

hat ei 5! “soft. ealiche vet) | - 
Boar Detern mination 3 | 
100 x 5.75! x 2.33 1,339.75 


BT 87 19.69 62 cubic e yards 


660 ; DECISIONS OF THE DEPARTMENT OF THE INTERIOR | [84 1D. 
| Bureau Classification 4 


a ee “oe 4 ve Mtiaast | apes red hor ee a ee 
- Station = Trench Top . Balance of Excavation — — 
Depth Bal Ea 


9+50to10+50 =. 9.2’ 2.1" 1,2" ines caliche : 
ES apes, Sie Ae, tO Bl pode. s 14.4.5" Fae 
1.0’ aoderntely et ealiche | 
2.5’ soft caliche — 
wee 0". cemented | sands ‘wfealiche 


| - Board. Determination 


100 x 5.2" x 2.83. 1,211.60. 


oT aa 27 A, 87 cubic yards 


‘Beareau 0 laseifeation 


 10+50'to11+50° 9.8" 2.0" 1.2” loose caliche — 
- , et ae 0.5 rock: —. | es 
2.0 moderately hard caliche 
0.5’ rock . 

: 0.5’ sand seams (bleeding) - 

: 2, BY soft caliche and sands (wet) 


B oard Determination. 


he 
100 x5. 2! = 2 BNI 44g 87 ae yards 


.- rs ee ae 
Bureaus Classification. 
114500014450 ~~ allnative 
The bore log at section 13 13-4 00 on centerline shows in part: 


0.0’~10. 0’—sandy loam: easy boring; no cementation; numerous. 
caliche pravels up to 3 as 9. 0 10. 0. ce anger.) 7 fi 


oe APPEALS: OF JB&C: COMPANY | eis 7" .O6T - 
a a AN September 28, 1977 eas — 


| Bureau @ lassifcation 
Station Trench = ‘Top . Balance of Excavation 
Jee sce @Y Deptt... “poll ? . 7 
14450 to 15-+50 — 6.97 Ls hone 2.37 soit ‘calico: 
| teh ne on. ee 1.9’* moderately hard. caliché- "i 
7 2.5°soft caliche and sands — 


Board Determination - a 


1004.4’ Is 2.33 1,025.20 eas 
wa BT se eat 97 cubic yards | 


-*Soil Sedites now 1. or iederately: hard caliche. However Biren figures aa not a 
- total mada of tr trench by 0. 9° and this ‘figure is added to total for MHC. 


| Bureau Classification ae - 


15+50t0 16450. ° 8.7% 1 4’ 0. st iackea ‘ealiche vwisand ‘in 
a oe re a ee ee . se 
(2.67 moderately hard caliche ae 
1.7’ coarse sand . 
1.87 soft caliche _ 
0, 9” sand 


Board: Determination 
“100 x 4.7" 2:38. 1,095. 10 a2 


Bureau Classification ie 


16+50 to17+50 ~— 9.8’... 2.9’. 0.7’ soft broken caliche | 
an ee ne 0.5’ caliche . | 

2A°* moderately hard caliche. 
2 1” coarse sand 


ee *Soil nietles hee 1.3’ of MHC, However, Bureau figures: do not t equal depth 0 of 
trench LY: 0. 8! and: 0. 8 is. added to total of MHC. | 


Board Determination 


100 x 4.3 x 2.33 1,001.90 - oo 
fas (omy ——- = 7 oe ll 1 cubie yards a 


662 “DECISIONS. ‘OF. THE DEPARTMENT: OF. THE “INTERIOR [84 LD. 
| Bureaa @ lassitontion 


Co: ee ro7 “Depth” oe ge ae ao 
* Station | Trench — Bee pi... Balance of Excavation — _ 


--174+50 to 18+50 9.9 B07, 2" soft caliche 
aed ete L. 8 caliche: sand and caliche seams 
eae 2. 8” send - 


B oiird Determination 


“400-x 4.2’ x 233° 978.60_ 


ae a7 =36. 24 ae je yards 


| Bureau Ctassifcation 


~ 18+50 to 19-150 ben OB" a 78: 9” "5 3 on eee caliche chunks 
[ ee ng te ae ge SOT calliche Te 9 
_. 0.8’ moderately hard caliche 
0.6’ caliche © 
. ae mes Pe 


Paar | 


Board Determination ane 


“100 x 8.5’ x 2.98 _ 815.50_ 


aT 27. =30. 20 ) cubic je yards - 





| Bureau Crassifcation a 


19-+50 to 20-+50. He eee 8 6" 0. 5! ss caliche et” 

. a _ 2 Ph ae | a 3. 0’ calles, | | - 
aa sand and. layers of cemented es 
sand) | ee 

- 1. 3 sand 


| Board Determination. - are 


“100: x 3. 1" x 2.33". 792. 30_ pe a 
Reem ee O7 96. "5 5 eubie e yards a 





495] ef . : woes. ae * APPEALS * “OF: ‘JB&C. COMPANY: a ese ’ 663) i 
ae September. 28, 197 | i nn 2 


| Burea Classification 


gt, oat os ae Average’ 3 Depth ie ae. a: 4 
Station © Trench Top =: Balance of Excavation . 
ee Depth Bol a 7a 


2a, | : 21 +50 to 29-450. iO. ads 0” 0. 7 a ane duiall caliche gravel . 
| | ees ee es 2.4! caliche ae 


: eo ee “a pg ao? sand w/a few layers of 
: oe ee 7 cemented sand . a os 


Board Determination 


“100% 2.4? wo 8® 559.20 
ene “aT 20. 7 1 eubic yards 





Bu ured 0 nasifention 


224-50 to 23-450 84% 1B mL, 0”. fractured ealiche. -w/soil- in 
at, “sae a => we _eracks a ee on 

“L, 2’ soft caliche | i 

1, 5 layers of sand of cemented e 

; “-gand.- gaat. Soe a Ce ae 
ae if. 0’ cemented gravel A 
a 2h vealiche ae 2 Ue - cout 


sar. ‘Board Determination 7 A 2 2 | : 
> 100 x Ad! 52.83 = ™ = a ag 1 20 ng 97 -eubie o yards . 


a 


- Berean 1 Classification Cal, Ae elie Ba ee 


~ 23-450 to 24-460 aud tigi? 2 “0 0. 08? fractured. caliche whit in 
ae 0. 5 codes at ealiche’ 
- 9.9" layers | of cemented and coarse 
ee sand’. ie EAT | 
ae moderately hard caliche 


B card. Determination 


400 x 3:0" x 2.38 699. 
ae ae ie 89 cubic yards 


6664 — DECISIONS: OF. ‘THE. ‘DEPARTMENT oF THE INTERIOR “194 ED. 
| Bureau Classification ae 


| ae “Depth | ce or 7 
Station . © Trench Top... Balance of Excavation 
ee Depth ~=—s Soil - OF Ba, . awe 


24+50 to25+50 © 8.3’ ‘1.7’ 0.8’ soil and caliche gravel | 
a re nee 9.8’ fractured caliche: w/soil in. 
cracks 
2.1’ moderately hard caliche 
1.0’ cemented sand and gravel 
1. a maar tay hard a | 


Board Determination 
100 x4.5/ x 2.83 1,048.50. 


1 iis a = 9g = 38. 83 cubic yards: 


+ Bureau 1 Clasifcation 
25-+50 to26+50 | + Oamtion a 


A bore log on centerline station 26+22 shows in part: 
0.0’-4.0’—sandy:: Joam: easy boring, no cementation. _ 
 4,0’-4.8’—fine sandy loam: easy boring; no cementation. 
 4,8'-5.5’—caliche: ‘moderate’ boring; strongly cemented. . 
5 5'~10.0’—sandy loam (calcareous) ceaey boring; no cementation. 
—(16"” aut te et ne | his 


Bureau Classifation : 

26450 to 27-+50 —~ 7.67" E | 2.0" 1. By ideee oalichie. 

: 3: ey Get 2: ss 1.5’ rock 3 
Bt" sand and caliche 


Board Determination. | 


100 x 3.35’ x 2.33 780.55 | 
a a = 28. 91 cubic yards | 





oa : 495] _ - < i “APPEALS OF JB&C COMPANY ty on 665° 


: September. 28, AT i 
| Bureau Classification 
- “Temes Depth 


Station _ ‘ Trench Top 


, : Balance of Excavation oS : 7 
— Depth: Soil | oe eet et EN gees i 


| : —27+50 to 28-450 — 7 7.90" 2.0? 0.8’ igaee acne _ iy ot 
Pg EG ge ge 7 eee moderately hard caliche ae 
1.0% rock» | - 
ee. 3. rig sand and caliche 
Board Determination 


ey ? 7 | 
| ei <a 1, Layee Bor 5 54 cubic jo yards 


Bureau Ctassifcation 
28450 to 294+50° “T53" 2.0" 1.8" loose caliche 


oD: 0” rock | ee 
2 2° seis and caliche: 


Board Determination 


100 x 3. Vx 2.33 722.30, 
aa aac ae a7 = 26. 75 5 cubic yards 


Bureau Catenion oo 


29-450 t0 30+50 7.89 2.0’ 1.0" Loose caliche 


1.0’ moderately Rata caliche a 
1.7’ rock | | 


oe 3. 3.0" sane and caliche 
Board Determination 


300 4.2" x 2.33, 978.60. a 
37ST =36. 24 ‘cubic yards 





666: «—s«z DECISIONS OF THE..DEPARTMENT ‘OF THE INTERIOR ~ [81D 


Bureau Classification’ 


- Station Trench . Top... |. Balance of Excavation — 
ge 7 . Depth » OU Fie BER ge Lhe 


7 30+50 to 31-+50 ae 7.78/ - 2.0/ 2.0" moderately hard caliche : : 
nn 7 rs aes Sy He OCR : te 
(2.37 sand and ealiche 

Board. Determination ; -_ 


| 
“100 x 5.15" x 2.83 = = _ 2 zs $3_1,199.95 = Pag a4 cubic yards roa 


Bureau | Cassifontion i : _ 
31-450 to 32-+50 7.79" ae eaee 0’ loose alien é 4 
i ee a a a moderately hard caliche — 


1.0’ rock | 
oe aa sand and esas. a 


| Board: Determination 


100 x 4.65 x 2.83 _ 1,088.45 


oe “OT = 40.13 cubic yards 


| Bureau C assifcation 


— 32+50 to 33+50 | Boge te “1.0° one caliche — - 
Seek au. 3 pe ue ge Stet *. + te” OO maderabely bard. caliche 
aoa 5’ rock | ea, 
“2.2 sand and. caliche 


B card: Determination 


100 x 4.6" x 2.33 1,071. 80 
Peart sage ~ or o7 89. 70 0 cubic yards 


Bu ured o Tassification | . 7 ; a oe 


33-+£50 to “re . 8.06’ 2.0" 0.8" iseeescaliche. 


2.3’ moderately hard caliche a | - 


1.5’ rock 
2.0" sand and caliche | | 


495) «===—~=<C*é“‘«*‘* ARPA COF TBC COMPANY 


, September 28, 1977 _ 
ne Board Determination oe 
Average Depth . + 


Station . Trench Top Balance of Excavation. 
Depth Soil : ie: 


100 x 4.8 x 2.33 111840... ,. 4 
"ly On a, 37 =41.42 cubic yards 


Bureau Classification ee eer ee 


— 84+50 to 35+50 | ; 8.30". 2.0’ 1. 0’ loose caliche 


se moderately. hard caliche -. . 


1,07 rock «> 
rehee a ae raf sand and caliche 
Board Determination é | 


‘(oid iain 1,071.80 
7 27 _ ai 27 


| Bureau. o aaifention 


85-150 to 36-+50. 8.35" Cant. 5’ loose caliche. 


he 667 


= 39. 70 cubic yan 


~~ 3.0’ moderately hard caliche z 


2 ot, 8’ rock - | 
es 28 3’ sand and caliche 


B ard Determination 


=51. 35 cubic yards — 


| “100 x 5.95" x 2.33 1,386.35 7 
ie Oh. ee Oe 


Bureau 0 lassification. 


36+ 50 to 37+50. . -7.98%. -. - 1.8’ - 1.5’ loose caliche _.. :. 

| 3 Pes 3.0’ moderately hard caliche 
1.0’ rock 
1.0’ sand and caliche 


 Bdand Determination | 


> | o7. LOSS. 95 83 cubic yards 
248-048-7713 eS 


100'x 4.5" x 2.33 _ 1,048.50" 


668 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


| Bureau Classification — a : 


ea? eee, ee ee eee 
‘Station ‘Trench Top ©: : ~ Balance of Excavation 
"og a Depth Soil 6 sag ee 


87+50 to 38-+50_ _ 8.32" ae . a or ie coliclion ae 
_ an ee ad 4d moderately hard caliche om 
il . a and caliche — 


| Board Determination 


| 100 x 4.9" x 2.83 1141.70 


27 a ae, =42. 28 cubic yards 7 


| Bureau @ Flassifeation 


38450 to 39-+20 tae 1.0" Tees caliche 
oF oy. on a _-—s«:8.5’ moderately hard 
a? ae 3" sand and caliche 7 


‘Board Determination 


70 x 4.65’ x 2.33 75841 _ eee 
imasc cance “37 . : 7 28. 09 wee i yards me 
A ies ing on elie at: station 39+43 oes in. part: 
0.0’-3.0’—fine sandy loam: easy boring; numerous caliche gravels 
lt to O16 auger to 3.0%.)> 
 4,0’~8.5’—caliche: hard: boring; mene cernenied. 


4.0/8. 5’—fine sandy loam ees moderate bode strongly on he 


cemented. » | 7 
Che ats -5'~10, 0’—fine sandy. ina easy boring; x no cementation, | 


of Bureau Classification * i 
—  89+20 to 39-+61 - - ae “3 0” 3. 5! ideality hard caliche ies 
eee eer tay Oe 2, — 1.0’ rock 2 
oe 0” sand and caliche | 
"Board Determination 


AL x 5.5" x 2.38 52541 





eee _ APPEALS OF JB&C. COMPANY. Se 5669. 
ee : September 28, 1977 gO te Ae 


| Bureau e lassification 


_ Station “Brench - Top: .: ° Balance of Excavation. . 
: Depa ape OMe Oe ae ee 


“s0+61 4040450 All ommon 
_ Bureau Olassifteation : oi oe ee 
- 40-+50 to 41+50 — 8.05" : 2.0" “1 5! ne shes | 


se 2.0" moderately hard ealiche . 7 ; 7 
~ 1.0’ rock» | 


7" 2 1’ ‘moderately hard ealiche e : : a 


Board Determination 
100 x 5.1" x 2.33 1,188.30. 


OT FT == 44. o1 eubie je yards 


| =. | Bureans 1 Classification ae he 


+5. 0’ eartorii hard cL ealiche ao 


- 7e +50 to 42+50 oF oe, : : - 0” ale 5! Neos salchos 


| Board Determination A rae 


100 x 5.0" 2.33 1,165 ee ee 
ar cares are 43, 15 cubic cyan oe 


| Bureau Crassifoation 


_ 42-450 to 43++50-- - a 1.8" 2. 0” isaee ealiche. een a. 
ce ee ee ee a 4, 4.5" 5 moderately. hard caliche sie See 


“Board Determination | _ 


= =38. 83 eubie c yards 22 


“100. x 4. 5 x 2.33 1,048. 50_ - 


670 ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR (84 LD. 
Bureau 1 Classification 
ee | Average | Depth _ | 
‘Station §.. Trench Top Le Balance of Excavation — 


1.3’*rock 


48450 to 44450 8.09’ —2.2’ 2.57 loose caliche 
| | | “2. ae moderately hard cache _ a 


Board Determination : 


“400 #4.27-x 2.83 978.60 a 
aes mer 27 = 36.24 cubic yards se 


i Profile anowis i. 0’ of rock at station 444-00. However, total i is 0.3’ short of. f trench ; : | 
“ depth as ‘shown by Bur eau. Accordingly, 3.0’ is added 0 ee of rock. . bay 





Bureaw ¢ lassification 


1.8’ rock 


es ; 44450 to 454-50 : Ty . 2.0" 2. 2.0! cose caliche | 
| a1" moderately hard caliche ; 





B oard Determination : 


“100% 4.4" x 2.33_ 1,025.20 


"BY cee, 


_ Burea c lassification : 


a7 7 87.97 cubic yards 


~~ 45450 to 46450 §=8.29' 2.0’ -1.0 (asco ache a 
EF, om : 2.0" moderately hard caliche oo 
2.0 rock Be 
1,8" sandy and caliche 


Board eee had 


| | | 
100 x x 4.9 x 2.33 1,141. My 19.28 8 cubic yar ta. | 


a a er ee 


495] = ss APPEALS OF JB&C COMPANY, = tttiéTLSC 
: - a - September 28, 1977. a ge eee, SG 


— Bureau Classification 
Average. Depth . << 


Station - - Trench Top — | Balance Pi Excavation _ 
| Depth _- Soil a | 


46450 to 47+50° 7.80% | 2.0’ 1.0" sinabitahely hard caliche 
: 1.6’ *rock 
3.2’ sandy caliche 


B oard Determination 





100 x 3.7’ x 2.33 - 862.10 _ 


“oF | 7 21.0 98 ‘cubic yards 


| “*Profile shows | an ea of rock. ey eeee figures: are > 0. Vv Jess than depth of ‘tench. 
= Accordneys 0. Vi is added to depth of rock: | oe oo 


| Bureau oO lassification 


. AT 50 to 48450 — 8 oor a 7 1. 8 ‘moderately hard caliche : - 
“8, 9! aanidy: cache sae] s 


Board Determination 


“100 4.95" x 2.53 1,153.35 


7 oT =42, ariel yards 


| Bureau Classification 
48-450 to 49-450. 2 8.09" "2.071 0 (ease caliche. | rene 
| 2.0’ moderately hard nalielis 
_ 3.6’ sandy caliche — 
Board Denese : | 


100 x 3.8/ x 2.33 _ 885.40. 
tl Dmcionin tee OT 





= 32, 79 cubic” "yards. 


Bes 672, DECISIONS oF THE DEPARTMENT OF THE INTERIOR [ae ED 
Burews Classification 


ar : es, Average , ‘Depth: a a 
— $tation -- Trench ~ Top J... Balance of Excavation 


| “49-450 to 50-400 e | eal | 2.0" | 1. 0’ Foose cadens — 
Ba SE ies ee Se” ee a Sng eee 3.07 moderately hard’ caliche © 
2. 2° euney caliche > 


B oard Determination | 





| 50 x4. 1 52.33_ 477. 65_ =17. 69 cubic ‘yards 


re, Shae ne a bet ~ FI | 666. 85 cubic yards “ 
7 Less quaably reasonably anticipated — Oo 3819. 00 | 


1, 347. 85 cubic yards = 7 


i SBEC Rock Ciaim (Exn. A) 


66F 
z Station 7 age | Average Depth ~°. ‘Total a 


O+00-124+85 a 820. 6 eubic yards 
" 19-+00-264246° 0 0 BB 6B 
26424-36450 8 247.9 
. ee Maes tthe Se BRO BBB Pe 


“Total 4, 718.6 cubic yards 


an ; 66G 


Bureau Classification 


ay er oe iierane : Depth a ee er 
Station | Trench gon. re peace of eee ARON 


—0+00t01+50 ~~ 8.2’ 2.9" 1.1’ —soft caliche | 
. a. oe, Bake i *Y, 1’—rock | | | 
“3 3 .2’—cemented. caliche and. cond — 
_ with hard seams mixed through- | 

out. ; ad ge 


or er APPEALS OF JB&C. COMPANY , eee Oe. 
| So September 28, 1977 7 ete oy 


Board Deter mination e 


. Station = Trench Top. - Balance of Excavation _ 
| ee : ae | oe . | 


£1808 4.8722. 33 “1,677. 60. 


527. ge =02. 13 ae yards 


- ¥Profile chee 1.0’ of. roGke at station 14100. Howsvers igure total 0. if ies than = 
depth of trench as’ shown by eae pies ee O.T is sdded to rock at | 
‘this point.. sf . , | . | . 


Station. 32-454. 3 on 66 anne is equivalent io 0-400 on 66 ig: A . 4 
bore log at 32+-54 has been described in detail, supra. It sore caliche, | 
hard roe strongly cemented. from 3.4’ to. 5. Be — , oe 


Bureau g lassification 


“14+50t02+50 8.6" 3.58. 1.0"—sott calicho.- 
7 ee ee ee Se ee 2A . 0.5’—rock | 
3.6/ —eemented sands and caliche | 


B oard Determination. 





100 x 3.3’ x 2.33 768.90 . Bel a, 
a are OF = 28. 48 cubic yards 


Bureau C laseifcation— 


2+50to3+50 = 8.8’ 3.8" 4 0'—soft cache me Ee? 
eS 0.8! tock © 
2.0". | ey eed ie 
oi OM —cemented sands and caliche 


| Board Determination 


00x 4.4" x 2.93 1,025.20. 


OT a oT | =37. 97 cubie cyands 


674. DECISIONS | oF THE ‘DEPARTMENT OF THE INTERIOR [841D. _ 


| ; ‘Bureau Classification 


| Neate oe | Depth _ | : Co 
Station Trench Top 7 Balance of Excavation 
Depth Soil a * 


3450t04+50 9 5.0’ 0. seek 
: ak .0’ moderately hard caliche 
~ 1.6’—cemented sands and caliche 


Board Determination 


100 x 2.3’ x 2.33. 535.90 __ 


ie ere Cora 19. 85 cubic yards: 


Bureau Olassifeation. 
4+50 to 6-+50 er ae No messurement taken | 


‘Bireaus o iassiication | 


— 6+50 to 7+50 . aah - AB 1 care ehiene- 
| is ed ee 3. siete hard caliche 


oe Board Determination 


100 x 4.4" x 2.33 1,025.20. 


aE 97 =37. 97 habe aoe a7 


| Bureau 0 lassification : 


7+50to8+50. | ae 4.0’ 1.0’—loose caliche | 
*2.0’—caliche _ 
2, vj ‘—moderately hard caliche 


Board Determination | 


100 x 5.2’ x 2.33 1,211.60 or. 
MORE 225 aca cubic — 


*There are two profiles at station 8+ 00. One describes this 2. 0” of caliche as soft, 
the other does not. | | 


45), ~~ APPEALS OF JB&C COMPANY, 0 67H 
bala September che (yr a i ar 


| Bureaus C lassification 


Ce ee s aetae Depth rs | ic See, eee 
Station Trench Top ::.: Balance of Excavation 
aA Depth Sol | . 4 — 


—§8+50t094+50 9.67 8.7" 1.1’—Joose caliche 7 
ae. 8 RR" 99.0% caliche 
1.0’—rock | a. 
me caliche 


‘Board Determination 


10x 5.34% 2.33 1,234.90. 


a7 ) "aT =45, 5 74 cubic yids 


pach mee 


| soft, the other does n not; : ; . 
is Bureaw 1 Classifation, , ae Ae. Cia. 


| 9-50 to 10-+50 : —e 9.8" 7 ad 1.0’—loose caliche 
| ae 0. 9’—moderately hard caliche — 


- 0.8’—rock 
ee *3.3'—caliche . iat 


Board. Determination 


100 x 5.5! x 2.33 T2381 a0: ee See 
gy aS 128150_ oy 4 AG cubie yards 


_ Bureau, e lassification Ag ea aa ad een 





~10+50 to 11+50. 9.9" a 6’ 4: Saloons cliche and gravel 
| a eee. act haere oe age 7'—rock = 
et 0”-—moderately hard ealiche 
i, .6’—sand © meen 


in 
pa Te 7 


‘Board. Determination os en anes ee 


“100 4.2" x 2:33, _978.60_ 
7 27 


| “There are two aoil nciee at station 10+, 00. ont describes this 3. 3 of caliche as 
soft, the other does not. | | | | 





= 36.24. ye yards 


(676 DECISIONS oF THE DEPARTMENT OF THE INTERIOR aces) 


‘Bureau C lassification 


a a Average _ Depth a a : 
Station 8 Trench Top “ee Balance of Excavation 


11450 to 12-++50. ~ 10.2’ 3.6" 1. gicoss ealiche 7 


— 1.6/—rock oO 
1. 5’—moderately h hard caliche 7 


» “de 7—sand’ 


"Board Determination 


100 x 4.0" x 2.33 _ (932. 


ar = = 37° = 34. 52. cubic c yards | 


“Bureav Classification a 


12+50t013+50 9.3% 9 3.779 1, .0/—Joose caliche | 
ae 3 mi 2, A! —sand with some ealiche chan | 
- *1, 6" caliche ; 3 


 *There are two soil Saree at section 13-+00. One describes this 1.6’ of caliche as 
soft, the omer does not. : | : 
Bowd Determination 


100 x 3.7’ x 2.33 862.10 | 
aes a7 =31, 93 cubic yards — 





A io log on. centerline at station 13-400 dices in — 
 0.0’-4.0'—fine sandy loam: easy boring, no cementation; ‘numerous | 
_ caliche gravels 4’’ ~3’' at 3.0’-4.0’, calcareous 3. 0-4. 0’. | 
4.0’-6.5’—caliche: hard boring; strongly cemented. 
—-6.5’-10.0’—fine sandy. loam: easy” boring, numerous caliche sieeeis | 
KW to 1”, calcareous. (16”" auger to 4. o) 7 7 


Bureau Classification 
; 13-+50 to 14450 | ae | “ee: 0.8" ~caliche gravel | 


~ 1.6/—rock - 
4 4.0'—caliche | 


/. 495} “tte APPEALS OF. TB&C COMPANY. oo OES 677 
- a September 28, 1977 | | _ 


Board Determination a 


_ | 2 | ‘Average Depth res %; ae ws Gt Ree ng, 
Station = «© Trench Top _. Balance of Excavation. 
oe | ». Depth. Soil. et eee ae = 


100 x 5.6" x 2.33 4,304. 80 
ee 1220 a0 32 cubic yards 


Bureau G lasification 


: a ee Or ee ee a | 7'-—fraetured ‘ealiche, sand in 
oan an cracks | 
16 rock ong ge 
_1.0’—soft caliche = 
: 1. 9’—coarse sand _ 


2B oard. Determination 


“100 x 3.8’ x 2.33 885.40 | a 
ee a7 “== 32.79 cubic c yards ee 





| ue eee Cate 3 

| 15-+50 to 16-+50 is | All soil 

Bureau Classification 
16-150 to17+00 6? su bicmeers 


‘Board. Deter ere | : 


| 50 x 3. ae x 2. 33. 361. 15. | = : 
ea air 27 == 18, 38 cubic cyands - : 





678 DECISIONS oF THE DEPARTMENT: OF THE INTERIOR [84 LD. 


Bureau e lassiication 


eh erie, EY Depth ee 
~ Station Trench Top ...: Balance of Excavation — 
pateye ti ne-Depth Soll: |”) ee ee 
174-00" to 174-5060" 2.5" 8.5'—solteaiche 
Board Deter amination 


50x85" x 2.83" AOTIT5: 
— BE. 20 





= 15. 10 ‘cubic yards. 
| *Profile states that stations VW '7-+00 and 17 “$25 3 were not taken with j a pick due to. 
danger’ of Sie ars 


2 ag oe | 1.3’—-cemented sand and caliche 
dae 8.5'—soft caliche | 


eS Board Determination 


95 3 6.16 22.53 419.98. 
i Fak 7. en 16. 55 cubic Pn 


| Burewis Classification. pata as: Meee 


18-++85 to 19-425 oe (OO * 12! 0. 6! Seen gravel — 7 
BH a 2.1 4—-cemented caliche and Pee 7 
- 5’—sand with caliche seams 
-3:6/—soft caliche : a 


7 Board Determination 


“40 x 6.75" x 2.33 629.10. 
a 21 —~— = 23.30 cubic yards 


- Station. 


_.. APPEALS. OF JB&C’ COMPANY ~*~ 679 
September 28, 1977 : a 


| Bureau Classification a 
Average Depth 


Trench Top °° | Balance of Excavation | 
Depth; “Soi. <7 ee 


19-470 to 20450 10.4’. 2.6" 1,0’—loose caliche 


80x 7.3" ¥ 2.33. 1,360.72 


0 8’—rock. : 
1.8’—moderately Gard caliche . 
2.2’—hard sandstone . | 
2.0’—caliche. 


Board Determination 





OF _ | a = 50: 40 cubic c yards * 


| ‘ ‘Bureau Ctassifoation rae as 


204-50 to 21450. 10.1”. 2.1/1.0 Tose caliche with hard 


chunks. 
0. 5’—rock 
 2.4’—caliche —- 
4,1’ —cemented sandstone : 


- Board: Determination. 


100 x 7.8" x 2.83 _1,747.50_ py 72 cubic yards 


=—— 


2) ai 


Bureau Classification . | | 


—0.5’—rock 


21+50 to224+50 9.8’ - 2.1’ 1.4’—Ioose caliche 


ne $’—moderately hard cliche 
— 0.7’—rock : 
3. 3’—cemented s sauces | 


Board Determination 


100 x 3.7" x 2.33 862. 10 


OT = a =31, 93 cubic e yards, 





— 680 © ’ DECISIONS OF THE ‘DEPARTMENT. OF THE INTERIOR [st LD. 
Bureau ¢ Tassification 


ae pre oe | a 33 ye eee 
Station. _. Trench. Top. ..: Balance of Excavation | 
© Be se age .-Depth Sol... oe : 


924-50 to 23-+50 ar eas ae “o.2F *Q; qed caliche 
he tee 1.5 —roeke >: es 
—-2.2’—caliche with rock chunks 
ode .3’—sandstone _ 
2.8’—sands 





B oad Deerminanen 


100 x 4:35" x 2.33 _ 1,013.55 


(Oi, ea one = 37, 54. Eup : yard 


Bureau C Classification 





23 +50 to 24+50 9.2% 2.2’ J. eee caliche 
i ee od | = ?  -1.2’/—moderately hard lth: 
0.7’—rock 
1.5’—caliche ~ 
1.1’—-sandstone 
1.5’—sand 





Board Determination 


100 x 4.9" x 2.33 1,147.70 


a a” aia se cuple vend: 


Bureau Classification 





24450 to 254+20 - 9.0’ 1.8’ - 1.2’—loose caliche ends 
ete ee. ee ee —1.8’—moderately hard caliche 
0.7’—rock : 
a 3.9’—sands and gravels 





| Board Determination 


10x 3.0" x 2.38 489.30. 
(27 me a 





= 18. 12 2 cubic e yards, | 


Line Total 820. 60° cubic yards - 


495]. eB, os a APPEALS. OF JB&C COMPANY ae | 681 7 
a rr ane) September 28, (1977 ™— ee eg a 


, kK bore line on n centerline beyond © end of construction at station 1 26-424 | 
shows i in part: 


0. 0’ ~4, Bt sandy’ Joam: easy boring; no > cementation; numerous ealiche 2 
gravels 3.5/4.5’. — 

-4.5’-6.0’—caliche: moderate ees strongly cemented. 

- 6.0’-10. 0’—sandy loam ee easy penne: no cementation 
a auger to 4. 5’). _ | | 


TBC Rock Cuan (ix. a 


: - 66 . 
-_ Station. eo Average Depth Total 


0-+00-12+83 a : I | : oe - 2.37 O57. 8 cubic yards a 
—-18-+50-25-+-20 o2o,. “se ga ee” & 4.0’ 231.6 — sare 


a: 
_ Bureau Classification — 


7 Average. Depth = = = ——————— 
Station ‘Trench. - Top ..:. =» °Balance of Excavation. 


; 0-+00 to 1-150 8,077 cz iy 5’—loose caliche nee 
8. 4'—soft, caliche | : 


Board Determination 4 | 


150 x 4.6 x 9.98 1 607.70 
"MASa sty LOT ag 54 die yards 


| cea 66H anienseere the 66 amide a cn 35-472. 5. A bee log | 
on the mainline at. ab 42, 33” left has been described i in detail, supra. 

It shows in part: | | - 

—-3,6'-8. 3 alicha (gravels) —moderate boring 3. 6/4, 6’, easy aces? 


 4.6'-8.3', indurated; caliche_ in gravel from 3. G4. 6’, caliche | 
from 4.6’-8.3". : : a 


682 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
Bureau Classification . 


a: ata ee | Average es, ce 
Station. ...‘ Trench. .Top.. - Balance of Excavation — . 
vous Deane gael eae ak eatin 


-14450.to 2+50. | ee 99 4 3.0" 0. 05/—auadeatly band caliche < 
| 3 4.0’—solt. caliche | ae as 


B bard Determination a 


100 x 4.8" x 2.33 _ 1,118.40 


7 aT =41.4 42 cubic yards 


Bureau Classification Deck one 


2+50 to3+50 780" igh in" Alg6se-Galichs | 
| nee 4 1.2’—moderately hard seach 
th 3’—cemented caliche gravel 


Board Determination 


100 x 2.5’ x 2:33 “582.50 


E78 =21. 57 cubic yards 





- Buea Classification 


3450 to 4+50 7,99". 45. 0” 9. 5'—moderately hard salichs 
ee a ‘1. 0’—cemented caliche gravel | 
Board Determination 


100 x 3.5’ x 2.33. 815.50 _ 
oe “37 =30. 20, cubic yards 





Bureau Otiesihaeation. ; 





4+50 to5+50 | 7.88" 5.0’ 2.0’—moderately hard. caliche 
7 <_< 0.9’—cemented caliche gravel 





_ Board Determination 


| 100 x 2.9" x 2.33 675.70 ee 
ae gr 2 =25.03 cubic von 


495) APPHALSOF-JB&C COMPANY. © 07 683. 
a) September 28, 1977 eS ae “af 


Bureau C Vasstfoontton ‘; 


- oS = ee ; Aeraas — Depth | | Pan eet es. uae. 
_ §$tation ~~+£‘Trench ‘op? *:* - Balance of Excavation 


5+50 to 6-+50 er 8.12' caeeesy vs a. jar ented caliche gravel 
a 2.0'—soft caliche ed 


| Board Determination es, Ae: 
100 x 3.12'x2.33_ 726.96, 
a rr - ey oo 20-82 92 cubic yards | 


| -* Bureau shows’ 1.0° cémented ae gravel vs statiow 5-400. However, Bitesu : - 
figures are 0.12’ less than depth of trench. econ tingly: this amount t Hshadded to — 
cemented caliche gravel. | 


| Bia Classification : _ 


6+50 to 7+50 8.06’ 5.0’ 1.0’-—cemented caliche gravel 
| ie le (2.6’- —soft caliche 


| B oard Determination : 
100 x 3.6’ x 2.33 838.80 
27 ie OF 





—3.07 cubic yards — 
Bureau Classification 


7+50 to 8+50. 222 seu. OE 1.6’—cementedjcaliche gravel - 
| 1.6’—solt caliche 


| Board Determination © 
100 x 3.2’ x 2.33 745.60 
ae. SOT 





= 27. 61 cubic c yards _ 


Bureau Classifoation 


| 8450 to 9+50 : i: . ae ; “5. 0’ 2, jr daniented: alicliee ‘gravel 
Pe SS | OL. 3'—s0ft, caliche - : 


Board Determination ; 
100 x 3.3’ x 2.33 768.90 
| a oe oe as 48 cubic yards | 
248-048-7714 tee fe 


(684 — : DECISIONS. OF THE DEPARTMENT. OF THE INTERIOR [84 ID. 
| Bureau Classification 


 §Station . -.Trench . Top. |. Balance of Excavation 

ar a ee os ee eo” fe ee 
9+50 to 10+50 : 8.41’ rs 5’ 0. 5’ —soft caliche - ie 

re tes Moe ee 3 4’—cemented caliche gravel 


| Board: Deter mination 


100 x 3.97 x 2.33 908.70. 


7 i cer aT 208-7033. 65 enbie ae 7 


| Bureau Cassifeation . te 
10+50 uae sa" 4,07 7 “44 omientd caliche oravel - _ 


Board Determination 
100 4.41! x 2.38 1,027.53 
= ee : at 


oe “*Profile shows 4, 1.0! cemented ealiche aaa smomeves: Buren ae esta 0. 41 io | 
| Tess than ede of tr rench. arora this figure is added to cemented caliche gravel. 7 


= 88. 06. cubic yards: 


| Bureau GC lassiftcation, 


11450 t0 12450 8.28" 7 | 0.8’—sott caliche | 
. | | | a _ 3.5’—cemented caliche gravel —. 


B oard. Determination 


/ 
100 43" x 2.8 = g ate 38,_ 1,001.06 | 973 1 cubic e yards 
Test pit No. 3 was jen at station 12 4-00, age left, teat in pare . 
0.0’~4.2’—fine sandy loam: easy. digging,. no cementation. | 
| 4.2’~10.0’—caliche: easy digging, ‘strong cementation. ~~ 
| (Digging was accomplished after plastine—5 holes drilled to a, 0 depth 
of 10. 0’ on Ce centers+5-8 sticks of dynamite). | 2 


a acigow OF JB&C COMPANY = .——s« BH 
| September 28, 1977 — | oo | 


| Bureau C lassification hp 
“Average _ ae Be 


Station . Trench Top: >. : Balance of Excavation 
e & Sess Depih ,. OO. Sy A cee ae ms 


| 12+50 to 13-450. ay : | 8.8" A, 5 an “B'soft c caliche™ 


6B. "moderately bad caliche 


- Board Determination 7 


400 Se) a se. “1,141.70 | oe: 
nae avers 27 LPO as 28 eth yards 


Ee Bare log at ‘station 12-47 ie 25" right, shows i in part: 
---0.0/-2.8/ —loamy sand: easy boring; noncemented. 


2.5’-4.6’—sandy loam: Oasy. horms;. noncemented ; scattered caliche * 


_ gravels 1”, | 
4. 6’—5.3’—loamy sand: easy boring ; noncemented fow caliche gravels | 
to 3’ diameter. : | | 


| 5. 3’-13.3’—caliche: hard boas nidurated’, 


JB. 3’-15. sie we sand: easy boring; noncemented (ao : “auger: to. a 


Cc, 


— Bureau Classification % 


. 18-450 to 14+50 . 8.347 - AB od. 5’—soft sates 


2 4 ee, teas caliche iy 7 


‘Board Determination 


1005 4.3 x 2.33" 1,001.90 7 
ane 27 ot 37, 11 | eubic c yards a 


‘Bureau 0 ashifcation. : 


“A450 to 15450 8277 4.0’ 1.0’—softcaliche 


iG 0’—moderately hard caliche 
-..1,2’—rock -- | 
cide 1"—moderataly aa elie 


- 686 DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR ([$:1D. 


of oard Determination 


| aaa — Depth 


7 Station “Trench Se EOD? ese. 2% 64, Balance of Excavation : 
ae: ae ue ae re a _ 3 an 


es i | 
“Wsiisaa 1, 001. 37, W Btibic yards 





—- 


| Bureau Classieation pean sae 


(-15+50 to 16+50 8.81" | 4, OY 2 0’ soft. ts 
we ree ee ee ae 3’—moderately hard caliche | 

*1.4’/—rock 
xr V—moderataly.] hard. caliche. 


ee. BB sed Determination 


100 x 4.8! x.2.33. 1,118.40. 2 
ae a ee 42, ctibie yards 


*Profile shows 1.2’ rock at 16-1.00.: However, Bureau, figures. total 0. gr jess ihae depth 
of trench as shown by Bureau. figures. sCCOTEN EY 0.2! is: added to rock... | 


Bureau C lassification 


16-+50 to 17-450. wo ABS = suai de 0’—soft caliche 
| Scan aah 1.0’—rock : , Ee 
7 —moderately hard aniehe : 


Board Determination | 
. 100 x 3.7! x 2.33_ 362.10. 


a7 eee 93. cubic e yards 


. | Burean Classification 
“17+50 to 18+50 . 7.987 8.5! -1:0'—sott oatiche. 


-1.5’—rock ~ e 
2. 5’—moderately 1 hard caliche - 


ee Board Dee fame 


r 100 x 4.5! x 2.33 1,048.50 ate, a 
oe ro = 38.83 cubic yards: 


eC) be aetna omc OF JB&C.COMPANY? 2 92> 0 687) 


_ September 28, 1977 | 


a | Bure Classification, =e, 


-- Station _. Trench Top  ° _ Balance of Excavation 
~ 18-+50 to 19+50° 7:87". #3. 3.0". a 1.0'—sott ealiche: 
nr | -1.2’—rock | | | a 
2; 67’—moderately hard caliche 


B oad Determination. 


100 xA8T! x 3.33 ‘t, 134.71 
Ye Pee 27 


*Bxtrapolated figure not shown o on ‘Bureau classification « or profile. 


ui 49, 03 sitbic yards b 


B Bureau o lassiication 


194-50 to 20-450, 7.29, 40’ 0.8%-soft.caliche 
| re i ee her’ Ye | 4’—moderately hard caliche 
sy et. ai LO’—tock .. °° | 
| “Seat dy 2/—moderately hard caliche _ 


a ne Board Determination = . 
“100 x 4.4" x 2.33. 15025.20__ a3 
| evens piano Pima 97 cubic c yards = 


| Bawreaia. ta tassifontion | 


- 20-+50 to 21450 Pees 2.0" ot 2. s/_-MCH 
| Sn Mets | 7 Ss 0’—rock 
cas © 2.3'—sand and caliche — 





Board. Determination 
— 100 % 4, 95 x2, 33 4, 153. 35_ ae ae 
“Bure Csioation een 6 ee ee ee 


214-50 to 22-50. i aaaks on ONO, Of oft caliche: 
eae ene ate ies a 
8. 8’—sanid and caliche ae 


688 “DECISIONS OF THE. DEPARTMENT OF THE ANTERIOR, [$4 LD. 


| “Board: Determination. 
= Average ' ~ Depth = 


| Station Trench ==Top  *. _ Balance of Excavation 
ae 5 ee eReptn OU ee Fae eR 3 - 


100 x 4.9 x 2.33. 1,141.70_ — 
. "27 = 42, 28 cubic yards cae 





| Bureau ¢ Massifeation 


. 22+50 to 23+50 B20 +24 0. 8’ ast caliche he Te 
a er ent A’—rock | 
eae 0’—-MHC- 


Board Determination 


400.5 3.2' «2.38 745.60 a 
ae) ees a7 = 27. 61 cubic yards | 





| Bureau C assification. 


: 23+50 to 24450 coe 2.0'° 1 0’—soft oie Migs 2 
“Sa 3 ae a ee 8. 0’—moderately hard \caliche = 
-2.6’—sand — = 


eG hd Determination 
100 x 4.0’ x 2.33 932 - 
ce ce a7 97 34: 52 cubie yards 


Bureau ¢ asifetion 3 : 


7 244 50 to 25-+20. os ae ' - foul 1 A’—~soft, tare | | 
_ ce eS | 0.8 —moderately hard caliche 
-2.0’—sand - po 


| Board Deter mination 


104.2! x 2.38 685.02 __ 


66H Line ‘Total— 881: 84 





45) a "APPEALS OF JB&C ‘COMPANY * See 5 2 ISO, 
_ a _ September 28, 1977 a - 


“Bors The at 26-412, 88’ lett, shower in “part: ee 
- 0.0’-3.4’—loamy sand; easy boring; noncemented 
3.4’-4.3’—gravels; noncémented: moderate boring So , 
7.0’—-10.5’—loamy sand; moderate boring; noncemented; numerous 
caliche gravels to i Ne diameter | 


- JB&C Rock Cuan (Exx. A) 


Station is | Average Depth ~ cs. Total: - 
66H 
0400-12-76 ee a : 3.4! | ale : i | : 375. cubic yards: : 3 
W2+76-254+20 0-0 BBE 622. 6 6. . 
“Tota 9 0, nae 6 cubie yards : 
| Ae 665 | on | 
0-+00. : al - Bureau figure "Rock and’ ‘moderately hard cealiche- | 


4. 1 cubic ya 30 


Lateral 66d iiterecce ‘the 66 Sane at station 39-497. 5. A bore lee < 

at 39++97 on the mainline has been described i in detail, supra, and shows: . 

- ealiche, hard boring, strongly cemented from 2.3’ to 4.7’. da ait 

—0+50 . ~~ Material was not classified. Nevertheless an. Inspector’ Ss 
a Report, dated November 6, 1970, referring to the. 


area from station 0425 upstream, states the backhoe. — 


was laying topsoil on a side. of ae and paishe: 
. material on the left. | bet 


| Pinca 7 Classification. 


| Average Depth = 
Station Trench Top. ‘Balance of Excavation 
| ca Depth Soil | BAS ig, oe = 


3+50to4+50 7 ay 4.0’ 1.4’—soft alice: | | 
_ Tg ea a 0.8’—moderately hard caliche 
| 1 4’ ee e 





690 DECISIONS OF. THE DEPARTMENT OFTHE INTERIOR [84 LD. 


7 Board Determination 


. fee "Average “Depth | eo nen e «Saar thy ag ee 
. . Station — - 22) Trench: : Top: Balance os Excavation ot 
a. ee ‘Depth .. te Soil, ces i oe 
100 x 3.6’ x 2.33—838.80=31.07 cubic yards 


— Bureau Classification . 


4+50 to 5+-50 a, 7.57’ » 4.0’ -1.2'—soft caliche 
os | a 0.4’—rock 


ee pemeun ae os ee: ine 2. .0'-—moderately nee cache 


Board Determination 


“100-x 3.6" x 2.33— 838.30= 31. 07. cubie yards 
| 27 - , © OF 





Sele oe ie. | Bureau Classification 


| ~5-+450 to 6+50. : 64? .. 4,67. 0. 7'-<soft caliche 
a er See oe 0. 5’—rock © 
me 9'—caliche ” 


oes Fat 


B card. Determination 


100 x3. v og 2,33= 722, 722,30= =26. 75 cubic yards 


6+50to7+50 a 7.90" Be 5h “06 86ft idlidhe | 


-1:0'—moderately hard caliche = 


: ns —caliche 


3 ~ Board setatveiaiion: dace Dead 


100 x 8.4" x 2.33 792.20 
a a ae 


: oP gre 
SSS Se es 


ot 29, 34 cubic yards ws. 


495) Fe ae “APPEALS: OF JB&C. COMPANY PalgeGs  “AGON . 5 
 G oy 3 . September 28, 1977 - ao 


Bureau Classification ee. 


Bs -* Average | | Depth et ee Sem ee, eG 
Station _. Trench - Top... Balance of Excavation 


_ 7450 to S450. : 7.86 a ‘at, 0. 9’—sott cs . , 
7 Re ere Se ee: -1.1’—moderately hard caliche 
abs 5° —caliche each 


| Board Determination : | 
“100 x 3.5" x 2.33 _ 466 — 
Pi 27 s 8 


*Mr, Pedersen’ s diady indicates there 1 was about 4 fect of ealiche at station 8+00 a. 
uy of proveniber 9, See : —— 


—30. 20 cubie yards: - 


| Bureau ts lassifcation | 


 8+50 to 9-150 i re | ae 1 30 ~ gott se _ 7 
OH oe, ug pt CHAR Rt, tah a: RNS ; | a .2'—moderately hard caliche Pi tag 
ad. 4 Al. Sa aaee . & be 


B oard Determination 


“100 x 3.8" X 2.33 885.40 


| Bureau Otassifeation ae | 


9-450 to 10-+50 7.98" A, - 1 1.2'—soft, ésliche! be goede 
ee ee re a ed 5’—moderately hard ealiche : 
“U 3’—caliche gravel } 


B oard Determination. 


100 x 2.7! x 2.33 _ 629.10. 


27 a =23.3¢ 30 Gate e yards alee 


-. 692. a DECISIONS oF THE, DEPARTMENT. OF THE INTERIOR (84 LD. | 
| Burews C lassification 


Station Trench © “Top , | Balance of Excavation 
“ — Depth — “Soil : i is: 7 %, - 3 


—-10-+50'to 11450 a | 40/ 1.8'—soft caliche 


ALO! —moderately: hard caliche 
a 1'—soft caliche — 


iB card Determination 





100 x 4,09’ x 2.33 952.97 2,78 


“aT -_ = 3 aT 36. 29 ) eubie yards 


| Bure | Classification ge 2 


11-+50 to 12+50. ‘ . uae o: 97 A: 3"—soft one. os 
| - ee ne ae ee NO ft hard caliche 
 -1.0’—soft caliche » 
cae bee eee - 


B ard Determination : 


100 x 4.57" x 2.33 1,064.81. 
OE, ee ee | 
| *Profile ae 0.4! . rigerataly hard aiehe at station. 12-400. However, aie 


total 0.17’ less than depth of trench as shown by Bureau. ne 0. in. ‘is added . 
to oe of moder sare hard caliche. | | | 


97 39. A4 cubic yards . 


2480 t a 50° ae $e dottin e 


ie loz a oan 13-400 (ceiiterline) shows i in apne J 
3 0.0'~4. 5’—sandy loam; easy boring; no cementation — 0.0’-3. 0"; 

+. pumerous caliche Stavels 3.0’~4.57 a 
_. 4.5'-5.5’—caliche; hard boring, strongly ented, 


5. 5/8. 5’—sandy loam; ‘moderate boring, numerous caliche eee ade 


~ -8.5'-10. Deane loam; easy boring; numerous S Peds. 6” auger to 
A, 5) 7 a | 


- a 495] eo ee “APPEALS OF JB&C COMPANY - oo ee 
en ee September 28, 1977 
Bureau Classification 
Ma ae ee - -Averaze ‘Depth as - jg ae oe Bisse | 
Station =~ Trench Top... Balance of Excavation | 
ee Depth Soil il tig ee _ 
13-450 to 14+50 . 8.18" : 4,0" 7 a 0’ soft cAliolis a | 
oe ee ee ee 3. 6’ enderaiely bard! ealicbe. 


RB oar a De termination 


160 BLEOS 888: 1,071.80 - | - a 
ce eae ae 70 cubic yard > 


Bureau Classifeation aes 
14-450 to 15 +50 — 8.08" Pe A: 0" c" 5! + apt selene: ae 
: er i 8. 0’ po taatey hard ealiche : 


B oard Det termination. 


sang me 80" a 83 cubic o yards - 





Bureau Classifeation. “eo 


: 15+50 to 16-450 ae 764": 4.0" _ a 10’ soft caliche . - 
Ring tite ie Be fet 1.0 rock. s- aes 
smi i¢ moderately hard caliche 2 


B oad Determination 


“100-x4.1" x 2.33 955.30” 
Sore cain “oT on35. 38 cubic yards 





| Bureau C lassifoation 


a 16450 to we aS nar es “40 - ue 6! soft ise pa * 


-1.2' rock. | 


me 0" moderately b hard calche _ ee 


Board Determination - 


a 100 x 3.8" x2.33_ $85.40 


any a co a2. 79 cubic yards 


— 694 DECISIONS OF Ta DEPARTMENT OF THE INTERIOR | 84 ED, = 


‘Burews o Tassifcation 


| me . Average. : Depth : . | ge, 
Station...  ~—Trench Top ‘ .  Balanee of Excavation 
“ee -. Depth Soil | - gee eae! 


17450 to18+50 77.78’ 4.0’ 1.0’ soft caliche 
a a ~.- 1,0’ moderately hard caliche 
1.48’ rock* 
0.37 mocetaiy hard caliche 


_ Board Determination oo ee | 


100: = 3, 73" x 2.33 880. 74 
“*Profile stiows 1.0’ of rock at wigtion 18-400. However, figures total 0.487 less in 7 


depth of trench at this pointa as shown: aby I Bureau. Accordingly, 0 0. 48’ is added to depth — 
of rock. | 





==82. 62 cubic yards: . 


| Bureau C assifoation 


fe oH ee, oe Average Pept ERE so os 
Station — Trench - Top . :=°..: Balance.of Excavation — 
| . 2°  eDepth 2. “SOs mee 3 eer eee ees : 


19-450 to 204-50 8.44” 3.5" 1.0" soft. caliche | 
ee ee ee ee 1.0’ rock - he ie 6 
3. 1’ moderately h aed caliche 


“B ee Determination. | 


100 x 5.1 x 2.33 1,188.30._, . a 
MOZSI'E988 11880 ig O01: tibie yards. = 


 Bureav Classiftcation _ 


204-50 to 214-50 "35" 1:5" soft caliche 
RE asl a a 3 : 2.0’ rock | — e 
2.87 ey hard caliche: _ 


“B oard Determination : 


aes iat 1,467.90 _ | a 
a 797 a. af cubic yards rs) 


495) APPEALS OF JB&C COMPANY: 
. ete, ‘September 28, 1977. 


| Bureau Classfeation 


\wauerade : Depth | - 


Station = «Trench ©§ Top © __— Balance of Excavation | | 


Depth — -. Soil 


21450 to22+50 8.29" 3.5" 1.5! soft caliche | 
wa 7 a ee 1.0’ rock 


2.8’ moderately hard caliche. 


Board Determination 
100° Ext5. 373 x 2. 33 4 234, 90_ 


pat. a ian | QF S =a. 74 £ cubic yards 


Bure. CNassifeation 


| 994 50 to 22 +50 a : 40 or “dg 0 soft caliche 


3.0’ moderately hard caliche .$ . 


A 0” gs caliche ®, —_ 


| Board Determination i 7 


a0 ee eae 1,048.50 a ae 
a ee OT =38. 83. cubie yards 


| Bureau Chassifcation a ny is 


-23++50 to 24+50 8.09" : Bar 4 o soft galiche : 

ee tt eg, CE op Es | aoe 1.0? rock ao . 
2.6’ moderately hard caliche 
1.1’ sandy caliche _ 


2B sian: Determination 


100 x 5.2! x12.33_ 1,211.60 


bee Bee — _ 27 ; =44.87 ts yards | 


695 


696 7 DECISIONS OF THE DEPARTMENT. oF THE INTERIOR (84D. 


| Bureau @ lassifiation 


ee we Averace “Depth — . et 
Station = . Trench VOOS 2.8 Balance of Excavation 
oe. J. Depth Soil seks ee ae 


: 24-50 to 25-+20 | 8.57". 3.0" 2.0’ moderately hard a ealiche, oa”! 


260 7.0% rock. | 
; 3. : sandy caliche 


B card Determination . | 


70 x 4.55" x 2.33 "742.10 


— 





— 


BT aT 
Line 2 Total—7 13. 87 sais e yards ie 


27. 48 cubic yar ds 


ee JBC oa Cua fies A) | 


| | Station ae 2 moe Average Depth es ae a | 


| 00012479 La ere ggter 3 gdQd ‘cubic yards 2. 


| 12479-25420 ee CaRe dyn ARE 





“Total i? - 7 : PE, ¢ Ce BROS aibie yards 2 ee 


66K 


0-00 ‘to 0450 — . Bureat | Bgute, rock’ to moderately: hard caliche, 8. 86 : a a. 


cubic yards 


: T Atetal 66K intersects fine 66 ane at station’ 44-439.8 8. et pore, oe oa -, 
at 44-+-01 (44-+00) on. the mainline has been described in detail | supra and — 


| Shows caliche, moderate boring; : indurated from 1.0’ to, 8. 07. 


ggg) a PS ABPEALS OF IBEC COMPANY! eres GOT) - 
ee | September 28, 1977 | a ae 


Bureau C lassifcation 


| | an Average” Depth ~ a, oe a oes 
Station — ee Top: . Balance of Excavation — — 


~—60+50 to1+50 8.187" 2-13" 2. 0’ loose caliche | 
ee ee ee) re _ & 
~ 3.07: moderately hard. calliche aes 
en A’ sand and caliche oS 


* Board Detern mination 
100% 6.92.58" i 561:10_ ee oe 
a, TS = 57. 82. cubic e yards oS | 4 
Bureau Classification 


5.0.8" rock. | en a 
"53.0" inoderately hard. ealicle ‘ 
aed. 9” | ene and. caliche | 


~ 1450 to 2+50 - : a 8.54" 13" "2. 0” ‘loose caliche 2 ee! aa ‘ 


| . “Board Determination 
“100 x 6.75" x 2.88 1,572.75 


aT ne — =58. 25 cubic e yards 


| Bureau ec Clasifeation 


: ~~ 2450 to 3+50 an 9.04” =< aa 5° o) 2.0 loose caliche Ba 
3. 5 moderately bard caliche . 
2. Oo” sand and caliche | ak 2 


oy Board Determination : 2 : 
| “ase. 3 “100 = 7, 5! «2.33 iu 747.50 


aT BT =64. 72 cubic yards _ 


—6«6B98 DECISIONS: OF THE DEPARTMENT OF THE INTERIOR 8k ED 


“Bureau ¢ lassification 


: . Depth 


Station  . - Trench Top. | Balance of Excavation - 
$< -. .. Depth Soil - - on | 
3450 to4+50. «92.6 ~——«.2’-1.2" loose caliche 
au ey * ge eS Lock 


3.4’ moderately ne eaiiene 
_ 2.8" sand and caliche © 


B oard Determination | 


; 
oon 7.5 x 2.39_ A 1,747.50 50. = 64, 72 cubic yards 
| 27 ae 
“Bore log on. eee at station 4-123 cheval in part: | 
0. 0’-4. 5’—fine ‘sandy loam,. easy «boring, occasional basalt and 
~ -ealiche gravels, 2.0’-4.5’ - | 
4.5'-7.0’—fine. sandy loam, moderate hou. weakly ae 
ae 0’-10.0’—fine sandy loam, easy boring, occasional basalt and 
ae gravels (All boring with 16” auger) - , | 


- | Bureau Classification 


- 44+50to5+50 9° 9.39%" 91.2% 1. 0’ Nees caliche 
“ofa & Tt | Hs = «- 2,2" rock - | 
2 enodeustele hard caliche 
; es 5 sand and caliche | 


a = | Board Helecalititin 
400 x 6.95’ x 2.33. 1,619.35 Bt 
7 gan 59.98 cubic yards 


Bureau Classification. 


B50 to 6-50. © 9677 4A" 1.8" louse caliche 
a re > 2.0" rock ee 7: 
90.3" moderately hard caliche 
3.0’ sand and caliche — 


4951 ys yp APPEALS...OF JB&C. COMPANY. eee rue 
"ee September 28, 1977 | dee 


B oard Deter mination 3 


oo ae Depth Petes a cn oe re ee 
_ Trench Top: 7 fg: Balance of Excavation 


Station | 
| Depth Soil. 


100 x 7.3’ k 2.33: 1,700.90 


2 i “8 =e cubic yards 


Bureau C lassification 


~~ 6+50 to 7+50 . Oba’! 1B, 0” feces caliche 7 
| ae et glee PL LS rock | - 


2.0" moderately hard caliche | 


ne at 0’ sand and caliche 


B card. Determination. 


Soke 6a eis. 1,584.40 ain ee 
sees cameos ae 68 eubic yards: 


Buiréin Cc lassification 


T4500 8450 «9.67 «1.8 2.0" loose calliche 
see ei Fo Ae g, 1.0’ rock 


ae 3.07 moderately hard caliche 


3. 3.0" sand and caliche — - 


B oard Determination 


400 x-7.5"x 2.33 - 1,747.50 ne. 
a 7 a 64. 72 cubic c yards 


Bureau Classification’ - 
$450 t09+50. 9.43. 1.9" 1,0! loose ater | 
, | | 1.0’ rock 
_ 38.0’ moderately hard caliche 
3.7’ sand and caliche | 


B oard Determination 


: 100 6.85! x 2.33_ 1,596.05 


“a7 aaa “27 oF ae cubie yards 


| 248-048 77-15 


700 ~—s—dDECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. - 


Bureau C lassiftcation | 


Average Depth — 


Station . ‘Trench Top = | Balance of Excavation — : 
Depth Soil Pa ee tn ae 
9+50t0104+50  —-9.06" 40/10" loose caliche 
3 o> & ey 1.5’ rock : 


3. Ug sae and caliche : 


Board Determination . 


100 x 4.0" 2.39 _ 932 — 


37S OF = 34.52. cabig yards 7 


a ae, Classification 


10+50to11+50 8.75’ —-4.0"._-2.0’ moderately hard caliche 
as - | 3.3’ sand and caliche 


Board Determination 


100 x 3.55’ x 2.33 850.45 
7) aan a 





==31.49 cubic yards ; 7 
| Bureau Olaseification : 
11-+50 to ire - All common. 


Bore log on centerline at. 124-80 shows in part: | | 

0’-2.0’—fine sandy loam (spoil pene easy boring, occasional basalt 
and caliche gravels 

2.0’-6.0’—fine sandy loam: easy boring, occasional basalt and cache 
gravels | 

6.0’—7.5’—caliche: hard boring, strongly cemented 

7.5/— 10. 0’—sandy loam: easy boring (16 auger to 6. 0) 


‘Bureau Classification _ 


(-18+50t0144+50 9.2’ 4.0’ 0.7’ soil and caliche 
"2° ~ os  Q.8% rock | 
. 1.4’ moderately hard caliche 
2.8’ brown sand 


rt} asa * APPEALS OF JB&C COMPANY 
| _ September 28, (1977 


7 Board Determination : 


Average Depth . - 


: ‘Station os Trench Top oo... Balance of Excavation. 7 


oe. Sauer Soil. 


100 x 2.05 x 2.38_477.65_ LZ: 69 cubic yards 


5 a a) oe 
Breas, Clstifcation Sis 


14450 to 15450 9.2" 5.8". 0.5 gravel 


1.0’ paneee hard salichs | : ae 


2: 0’ brown sand 


Board Determination. 


100 x.1.5/ x 2.38, 349.50 


27 = 287 =12. 94 cubic c yards 





| Brireaw Classification 


15+50to16+50 9.4’ 43" 0.5 gravel 


1.3’ moderately te caliche 


1:6’ soft caliche — 
1: 7 : brown sandstone 


B bee Determination 


100 x 4.6’ x 2.33 1,071.80 | 
eo 27 = 30. 70 cubic yards | ‘ 





Bureau Classification ss 


16+50t017+50 9,274.57 1.5’ gravel = 
es | 3.2! ae caliche | 


. Board Determination 
100 x 3.2’ x 2.38 745.60 


QT ~ —=27.61 cab paras 


702 DECISIONS: ‘OF THE DEPARTMENT ‘OF THE INTERIOR [84 1D. 


| Bureau C lassification 


es oa. a ee ee ee 
—. Station — Trench Top. ..  ~— Balance of Excavation © 
ego oe ~. Depth | Soil - eg ie ahh cig i Va bss 


| —17+50 to 18+50. ie | cea ; aie 1. 2 scien aiaval and Pe | 
| or a2 $A 3. 0’ light grayish sand and caliche 
layers: 


- Board Deter inination: 


" 100 x. 1.5’ x 2.33 349.50 
oe Laan 94 cubic yards. 


| Burecis 0 lassifcation 


18-+50 to 18-+90 "10.4%... Lat » 3. 0” iene hard caliche with 
- . ss cs — rock chunks — a 
: - oe sandy clayish loam _ 


B ound: Determination . 


40 x 3.07 x 2.33_ 279.60 
— at OT. 





~10. 35 cubie pare _ | 


Bee es ni 18-186, 80’ Hohe, hous in oe 

0’-1. (0’—sandy: loam (spoil bank): easy penne occasional basalt and 
caliche gravels | 

1.0’-6. 5’—sandy loam: easy ionne 3 0’-2. 0’; moderate boring 2. on 

- 6.5’; occasional basalt’ and caliche gravels 1 0’-2. 0; occasional 

| daliehe eravels 2.0’-6.5' — ae 

—-§.5/-10. ee fine sandy loam: easy boring, x no cementation (16” 
auger to 2. ue | < 7 ——— 


Bureau C Massification 


—-18+90t019+50 84% 1.8" ee 5! loose esiena.? 
1. Bf ale fad caliche 
_ 38.0’ sandy loam and clayish 





495) 


fon 


eee APPEALS | 
. September. 28, wi O77. 


“OF ‘JIBEC. ‘COMPANY fa eS 


Board plain - 


Sinton -. Trench — 
es Depth 


00x 8.5" x 288 _ "489.30 


= pee _ oe | 


pees 
, 


Top. a Balance of Excavation. : : 





a = 18. 12 2 cubic yards 


_ Bureau 4 Clasiiation 


-19+50-te 20-50: .,. 


1 oy or fisecs a a . ee 

. 2,0’ moderately hard caliche with | 

~ rock chunks” a ae 
ae et sands and Pa ee eer | ae, 

"a aan bene loam and clayish mixed. 


Board Determination . 


100 x 3.0’ x 2.88 _ 699 _ 
oT 


oT S25. 89 cube cyan = 


Bureau Classification ae 


| 20-450. 10-2150 . ” 


9,0". 


— wide a 3 Joose eae and soil . 


: 0.5’ rock. ote | 
1.8’ solid moderately hard, caliche 
0.5’ rock » 

1.0’ cemented sands and caliche 

9.5! sandy loam and clay mixed | 


Board Determination = 


100: x 3. 95° x2. 33 _ 920. 35 


ae 


21450 to 22450 


| Tr ae 





ace m7 =34, 09 ‘cubic yards, m6 


Bureau: Oo Tassifention | 


3. B/ enbsiaedtaly hard -ealich, rock 2. ¢ 
chunks mixed _ | eae 
1.0’ reck - | 

Aa? anetiad tants and gravels 
2, 0” sands, cemented _ fn. 2 





704 ‘DECISIONS oF THE. DEPARTMENT OF THE INTERIOR [84 LD. 
Board Determination | 
- Average esas ee Ske, 


| Station. 7 _. Trench Top 7 Balance of ‘Excavation | — 





100 x 6.1’ x 2.33 1,421:3_ 
bees aces mace 52. 64 cubic yard 


“Bureau Chassifoation. . 


22+50 to 23+40  . 9.2’ 1.57 me 0’ sail aid caliche 2° @ 3 
ea We ee ~ a, * eho moderately hard caliche | 
2.37 rock’ 
“E2! hard sands. _ 


“Board Determination. 


90 x 4.0" x 233 838.80 


= 


“aT ase oF. =31. 07 cubie yards 





Bae ie at 23-4 13, 15 deh howe in ante | -s 
0’~1.5’—fine sandy loam: easy ‘boring; numerous caliche ae ; - 
hard boring at 1.5’ - . bie 
1.5/-4.5" —caliche: hard boring, strongly Semana: 


 4.5'-7.0' —sandy. loam: easy boring; no cementation; calcareous . ; 


7.0’-10.0’—loamy sand: easy boring; numerous basalt ane caliche 7 
gravels oe auger to 1. 5° ‘y | = 


| Bureau ‘ Classification 


23+40 to 24+50 ah oe 1 ¥ me 0” ai ond saliche: 
7 a ee ee 1.0’ moderately hard caliche 
2 2. 3’ moderately: hard caliche with. 
-» - yock seams 
Se 2. 2.3! sands and. fine gravels 
Oe 18S cemented sands and gravels 


"Board Determination 


mas 2.33 _ 973.74 


aT = aT. a 36, 07 eubic yards | 


495), APPEALS OF.JB&C COMPANY = iss ZO 
| _ September 28, 1977 rr a: 


| Burews — 


ee a eee. Deptt” i eet a ee 
Station Trench iTop . Balance of Excavation 
OT Depth Soll es 


24-+50 to 2550: 10.0’ 2. 0” ‘1. 8’ loose ia 
cee ee ee ee | | 
_ 2.0’ cemented layers of moderately 
hard caliche | 
4.2’ sands with mixed hard ere. 
of fine caliche © 


B oard Determination 


i 100 x 5. x 2.33 L,% 374. 70_ | 


| Bureas Classification . 


 25+50 to 26+50. 10’ .. 2.0’ 3.0’ loose caliche and gravel — 
rh: or a ee 2.0’ cemented sands and gravels ve 
0.5’ rock a Sen 
0.5’ cemented et | | 
Z 0” sands and gravels mixed 


2: oard Determination. 


100 x 0.5’ x 2.33 _ 116.50. 
ci (Qt. 6 : 27 ass 31 ee al 


“ Buea. Classifteation : 
f 26+50 to 27-+50 ee 9.9! ; : 2.0’ | 1.0’ —soft loose caliche | 
ee 48 | Ve -3.5’—-sands and thin layers mod- 


= erately hard caliche 
tae eee pagers and d sandy loam 


Board Determination | 


100 x 1.75’ x 2.83 _407.75 
: (27 | 27 





=16. 10 ihe yards . 


7106 DECISIONS or ‘THE ‘DEPARTMENT oF ‘THE INTERIOR i. [84 LD. 


| Bur ea, . Classification ; | 


ek a Depth ae? Ae 
Station — Treneh Top <3: °: . -Balance of Excavation 
ee as “Depth. ieee ce ee er era ze oe ee 


27-+50 to 28-+50 -. 10. or. ay. an 7 Seen siigtics . 3 
ate a lerock ee el 
ey, @ de 1"—moderately hard caliche 
a  4,0’—sand ~ 


” Bo oar rd Determination - 


pases ae 2.33. 885.40 
: 27 Ey oh 





= 32; 79 cubic e yard ea,” 
| Bureau Classifeation — a 
2850 to 29+50 7 10.2! ta : ‘1. | ae chunks | oe — 


— -1.8’—rock | _ 
“5 1’ —sand with clayish seams. or 


| Board Determination : - 





400 x 2.3 x 2.33 535.90 38 
~, een OF ae wes .85 cubic yards 


| Bureau 1 Classification. ae. | | 


—©-294+50 to 80+50 = 2.3" 0. 8 bein chunks 
a ig. HO hee Dustae g Aeny 0. 6’—rock - “s 
~ - ¥.1’—~solt caliche » | 
-1.8’~sand- 7 
2. 5 lay: 


B oard Determination 


100 x 2.5! x 2.38 - 582.50 
a 





=21. 57 cubie > yards | 


495), .  APPEALS,.OF JB&C.COMPANY =. 707. 
ey fs . September 28, 1977 ee ee 


| Bureau “Classification 


eo Average . Depth a } Pc Tet te ee | 
. tation Trench Top iF Balance of Excavation ~ 
a | Depth Soil | ee? gee SEs RE 


30450 to 31+50 OO BD. 2 188 6° n 5’—caliche, eal a gravel mixed 
ve Ee a 29. 3’—sandstone | | 
. nt —elay_ 


» Board Determination 


100 x 3.05’ x 2.33 710.65 | 
aE a7 20. 32 cubie yards 





Bunsen: Claistpinsion a Wi 


| 31450 to 32450 SB Bes. 8 3.67. 1.0’—gravel and caliche : = 4 
wT jee Se 2.3’—moderately hard caliche Re 
Ieee, ne a 


Board Determination 


100 x 2.8" x 2.33 652.40 © 
MONEE 8 ous 46 cubic io yards 


Bureau Fe ee 
a 324+50 to 33+50 9.3! 4.0! 2. .8'—mosty soil. mth some 16 caliche | 
9, ‘0 —coarse sand | | 


= Board, Determination. 
100» x 2, 1B x 2 33 500, 95. 


gy a =18. 55 cubic yards 





. *Bureau- Classification. - 


——— 
: twee 


3 : 33-450 to 84+50° | -.9.8'.. > 6.8" 13.5’—ealiche ‘ ee 


708 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
Board Determination 
_ Average Depth 


Station Trench Top =: 7 Balance of Excavation _ 
Depth Soil 7 oo ae 


100 x 3.5’ x 2. 33. 815. 50. 
oT. a4 


=30. 20 cubie yards 
| *B ureau lassification 

54450 t0 35-50 9.5" 6.0" 3.5'—caliche 
B ound Determination 


100 x 3.5’ x 2.33 815.50 
a ge ee 97 802 20 cubic yards 





Bureau Classification | 


35+50 to 36+50 9.2’ 6.1/ 1.5’—caliche 
| - 7 -1.6’—sandstone 


. Board Determination 
100 x 3. 1x 2.33 722.30 





27 a 7 ae 75 cubic e yards 


| * Bureau a ii, 


36-450 to37+50 oo “5.5” 0.5'—caliche 
| - te 2. 8’—cemented eravel 


Board: Determination | 
100 x. 1.9’ x 2.33 442.70” 


— 


| ay: 





= Si6. 40 cubic yards 
* Bureau CTassifation 7 


37-+50 to 38+33.9 8.1" 44’ 1:5’—soil and caliche gravel 
- | = 2. -2/—caliche | 


*A note on profiles states, that from 1 34 00 to oT 00.9, classifications below-: top : 


soil are estimates. 


495) APPEALS OF JB&C COMPANY = ss) 
gs __ September 28, 1977 | | 


- Board Determination 





83.9 x 2.2' x 2.33 430.07 
. OT =15. 93 cubic yar ds 
Line Total | - a ee: ‘ a J 269. 16 cubic yards | 
Less: : Quantity reasonably entiipated - 331.00 00 3 
: 938.16 16 cubic yards 


A bore ion: on ceniecline at station 38-4433. 9 shows: in part: 
0.0’-1.0’—-very fine sandy loam: easy boring; no cementation | 
1.0’-5.5’—fine sandy loam; j easy boring; occasional basalt and caliche 

gravels 4//-37", 
5. 5/—7.5! —sandy loam (calenreous): ‘moderate | borings strongly 
cemented . | : | 
7.5’-10.0’—fine. andy. loam: easy boring; ‘no “cementation. (16" A 
| auger to 5.5’.) o < be on | | 


~~ JB&C Rock Cram (Exu. A) 
ore 66K | 
:--Seetion. :  -: Average * —— er Pe 


0400-12400 - Pree - r cubic yards = 


. (144-380-18 +91 6 normal 


-18+91-20+425 - ee ee oe a, Bare | at pons 
(20425-22425. TB 129.4 
22425-25400 2 BT 88.0 
25+00-38-+00 -. ee 4.87 538. 5. 


Total - | e oS eae 7 7 ‘AL, 624.5 cubic jo yards 


* 710: . DECISIONS OF THE gees OF THE INTERIOR [84 LD.” 
66K-2 


Bureau Cassifation _ 


ze — . 4 ; ae ae jase a Tees a 
eo . Trench Top ©. Balance of Excavation 
aos _Depth Boil ue aaa 


0-+00 to 0 Ocb§ 50 “rn ie 0 lonse caliche 
an 1,0’ —reock 2 | 
sos. 1.0’—moder ately. hard caliche . 
ogee 3s 0.5’ rock . 7 
ia dad Stee, ol. 3'hard cemented 1 fand) 


B cards Deter mination 


_ oe e se 50 x 3. 5! x | 2. 83's : 407, a | - a “ae ; i : 





‘, Line 66 K-2 seande northwest from station 13 4.85. 9 on 66K. The | 
bore log on centerline of 66K at station ce oe panene: , hard horing, s 
| a cemented. from: 6. ONO T Sei ee a 


Buréon Oo lassification 


-_ 0-+ 50° to’ 1-450 fo OR BO OD: i es sands, seams of small Oo 
yee eee Se A Pel De cek a Oe 
ee =D 4 cemented sands. ad gravels 
“moder ately ee Pei aes 


“Bo our fa oe mination 


“ioe 28_ 8a 
OTT 





=6. 90 cubic yards | ce 


| Burean C asifoation 


1+50 to2+50 7.9" 7 a 1.5'—tock . 


| 1 4 —brown sand 
“Board Determination 


100 x 2:5’ x 2.33 582.50 - | | 
| Ae aye ry; = 21: 57 cubic. y ards — | 





495). APPBALS:OF JB&C: COMPANY: freer TH 
oe | September 28, 1977 | me ae 


‘Bureau C lassification 


eles es Z Average Depth settee Og Se age: a 
Station .Trench Top. Balance of Excavation - 
o _ Depth Soil . ae 


“9+50 to B20. 72 Bahr, Be or 0. 5/—-fine ea 7 ae 
a **. -¢ - 0sand - and “small chunks 
ee re ee ere ee 
“2.9/—sand with large chunks — 
| caliche Se i 


Board Determination _* 


10x 14S! x 2.33 236.49 


27 es 2OT =8. 76 cubic yards 


- — 66K-2 Line Total 52.33 cubic yards 


IBEC. Rocx Crane (xn, A) 
66-K2 = _ 





| Station "a ae Depth ; a 7 : . Total ae 


| OF 00S FBO got 110.1 eubie yards 
" . 66K-3. 

— Classification - 

~ Average | Depth... 


| ~ Station ‘es :., /Treneh, -:- Top i=. . ~~ Balance of Excavation: _ 
we ae. Depth Soil a a ee 


0-+00 to 1+50- fe 9.5 7 — 0. 7 ai and: i tens dae 
ee ea rn ee : 2.0’—moderately hard caliche: 


-5.0’—sand and seams of sand: oe 


stone 


yee a "DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


| iB oard. Determination 


ag ot Average Depth | : | | 
Station = Trench Top - _ Balance of Excavation 
eat Sh pecren : Soil Oe oes: 4 fe RP a 


= -=58. 25 aie, or pee ae 


150 x 4.5" x 2.33 1,572.75. 
res. cern 


: Station 0-400 « on 66K-3 j is oa: to. station: 184-91. 6 on 66K. 

“The bore log on 66K at station 18-+86, 80’ right, has been described in 
- detail, supra. The only caliche shown is occasional basalt and caliche 
: eravels: and occasional caliche gravels. — —_ | | 


‘Bureans o lassification 


- 2450402450 = 9.0" 8. ae aaa a 
| eeu Hot wide =, 1.6’—soft caliche | 
28 “sand and seams of sandstone » 


| Board Determination - | 


“400 x 3.0’ x 2.33 699 _ ae 
—— - Haass 89 cubic a 


| "Bureau Classification. 
(24+50 to 3-450 86" 2.97 1: ie easel. 7 
a pi - 2. 0’-—moderately hard calicha 
QT ae sand © 


“Board Determination | 
“100 x 2.6" x 2.33 ‘466 | 
, rr a “99 408.7, 26 cubic ans 


| Bureau Cassiication 


~~ 3+50t044+50 8.5% 2.57 17 soil and some gravel 
| > # ~. 0.1/—rock i 
0.8’—moderately hard caliche | 
1.0’—soft caliche — | 
2.4’—brown sand — 


BEBO tO 7+50 87" 28” 


4951. APPEALS OF JB&C COMPANY x de 


| September 28, 1977 


_ | Board Determination a 


ee ee Average Depth —. oe ee 
Station =. Trench Top . Balance of Excavation — 
Mew TS aie 7 oe poe pt a 


100 x 1.9’ x 2.33 442.70 | 
e787 oe 6a 40 cubic yards 


- Burda Classification 


—-A450t0 5450 8.9" 4.7" (0,9"—r0ck or 
co ate 4 ae we 7’—moderately hard ne with | 


small volcanic type Tocks about: 
1’ diameter — | 


ot. le cache : | : 


| Board Determination 
100 x 4.2! x 2.33 978. 60 
| RAT A288 00 36. 24 cubic yards 


i Bureau Classification. i 


2. 0 Pe oleaad 


1 .5’—moderately hard caliche 
a .9’—-brown sand. | 


5450406450 = 9.0" 8.6" 


| B oard. Determination _ 
100 x 1.5/5 2.33 349.50- 
pee” “97 cee 94 ‘cubic yards 


| Bureau C lassification 


2.5’—soil and gravel _ 

1.0’—caliche chunks . 

— -1.0’—rock ae 
ool 4’—moderately hard caliche 


| Board Determination ae 


100 x 3.4 x 2.33, 792.20 
=o 27 =29. 34 cubic yards . 


Pore 


714 . DECISIONS OF ‘THE DEPARTMENT oF ‘THE INTERIOR» [84 LD. 


| | Bureau Classification | 


oe ane Ae eranee 4, “Depth a oar OT ead 
Station . Trench Top’ ~~ Balance of Excavation 
ee ee | Depth Soil > TE te ee 


7+50 to8+50.. | fe 8.77.0. 2AP 3. 5 nass: sands’ with layers of tS 
| aie ail iia aire small eravels | 
_ 0.5’—rock | | 
~1.5’—sands and cemented caliche 
~ 0.8’—moderately hard cemented 
caliche gravels i a ae 


Bi oard Determination. 


“100 2.8" x 2:33 -652.40_, 
core er “97 = 24. 16 cubic yards 





Bureau Classification | 
E $+50 to 9-+-50 ; - pas 86°" 2.0" o. aa ee aa api Inyors of ie 
ss. | cudiig woes small gravels | 


-1.0’—could be some type dt hard vite 


pen (trench unsafe to enter) 


Board Determination 


UE 6 ee se 233. 


aT 27 377-8 63 cubic yards 


| | Burews: Classification. Sua fee? 


| 9-+50 to 10-+50 - 8.508, 5. 4. 5'—fine sands. mass, , small | gravel . 
Do cr : 7 seams appearing wtipee 3 | 


0.5 5’—layer hard substance 


B oard Determination 


100 x 0.5" x 2.33 116.50 ee ee 
es | ee aT a, 31, cubic yards be 


agsy 2 APPHALS” OF JBac: COMPANY ee 2 ee 
Stee September 28, 1977 . 7 er 2 


-7 : AS crane. O “Depth a Te eee Le ee 
“Station. |. Trench ~ oe “ - Balance of Excavation 


Bore ene at. station 10450, 100’ left, eo In. out. | 
0.0/4. 6/—sandy. loam: easy boring, no cementation 3 oe 
—4.6'-11.0’—loamy.. sand: easy boring, no cementation ; scattered 
oo caliche. and basalt gravel, Ul to 2”, (16 auger.) ee 


Bure eau 1 Classification | 


7 10-450 to 11400 8.77 : % 6. 6’—mass sands and ane gravels - 
| sol porxed a a 
“Tine Total—233. 42 cubic yards oF 


"TBC Rock Cun “xn. a 
266K-3 a 


“> Station OT recess oe al Total | ae 


os 5+25-6+00 foe Sante y 2 ne . | eae : “16. 2. “cubic yards. 7 . 


: 6400-11400 ae eee 215, es ea 


oe _ Bured “Classification 


a en ee a “Averdge | _Dépth ~~ a a ee ee 
aba eee a ae = 4 es 


- 0+00 to ue Bureau figures 6 cubic eer snoderately hard a 
7 a oe | . | «¢aliche | i oe 


: Station’ 0-00 on 661, coincided with: 444-39, 8 on the’ 66 mainline. The” : 
te hee log § at station 44-101 on the 66.rnainline has been described in detail. 
Supra, and shows caliche, moderate boring, indurated from i. 0" to 8. 0’. ae 
| 248-048—77-—_16 — ; : 


716 DECISIONS OF THE DEPARTMENT OF THE INTERIOR = [SLD 
 Bureaw Classification — 


i ea Average | Depth _ yee og , 
Station — Trench . Top... ~+=Balance of Excavation _ 
. — Depth ~~ Soil. ? = ) a 


0+50 to 1+50 | 8.0’ ~—- 1.8” 1.0’-—soil and caliche gravel 
| - : 1.5’—-moderately hard caliche 
1.7’—soft caliche | 
-1.1‘—moderately .hard caliche 
0. 9'— tan sand | 


Board Determination 3 


100 x 4.3 x 2.53_ 1,001,90 


MT. =37. uw cubic » yards 


| Bureau Classification a 


1+50t02+50 8.0" 2.0’. 1.2’—soil and calliche gravel oe 
oe Pe 3 | —:1.0’—small - cemented _ ; ns .. 
chunks. | | 
6. 6’—rock 


a 'B'—caliche | : 
: _1.7'—brown sand 


Board Determination - - 


“100.x 3.1" x 2.33 _ 722.30 


aC =26. 76 cubic yards 


| Bureau C Lastifoation 


24+50t03+50 7.8% 2.0’ 1. 1/—soil ad salighs a 
| | _ 1.6’-~moderately hard caliche 
-1.5’—caliche | 
 1.6’—brown sand 





Board Determination 


100 x 3.1’ x 2.33. 722.30 Be 
en mr = ane = 26. 75 cubic yards ae 


495). 9 APPEALS OF JB&C COMPANY | 
: a i September 28, 1977 
— Bureau Classification 
a oe Average Depth B veik * oh __- a0 ee 
Station Trench Top — _ Balance of Excavation © 
eS “Depth Sol Se 
3-+50 to 4-+50 . 2 5 has — Q, oe 0. a<eahiche gravel ° 
- a ei ge 3; 2’——-moderately hard caliche 
side 6’—brown sand 


Board Determination 


100 x 3.2’ x 2.33 _ 745.60_ 


Pt. ay he ee 61 cubic yard 


Buran C asifeation | 


4450 to 5+50 - Seay . ae 0.6’—caliche ae 


~_ 1.9’—cemented caliche chunks : | 


0.8’—rock | | 
1. 5’—caliche chunks and sei : 
.0.4’—brown sand 


| Board Determination. 
100 x 3.45" x 2.33 803.85_ 
Pe aN 87. =29. 77 cubic yards 
| Bureau 1 Classifation = z 
.B4+80to7+50 No classification 
: — Bureau Classification 
7450 to8+50. 8.15" 3.87. L. 0’—loose caliche by 


a L. 2: ‘moderately hard caliche 
er 9’—caliche | 


B oard Determination 


100 x 4.4" x 2.33 _ 1,025.20 fe 2h ee 
ee a7 =37.97 cubic yard ; : 





718 DECISIONS OF THE DEPARTMENT OF THE | INTERIOR {84 LD. 


Bure e Zassification 


iiceste ot a Average | Depth ee ee 
Station Trench _ Top. ae -Balance of Excavation ~ 
is ee ae FS ~. Depth SOR. a Soe ee: 


 §4+50t094+50. .. 8.42’ .. 4.0! 0. pi knee Saeed 
ae tk ee a, oe, F -1.6’—soft caliche 

- 0.3’—rock | a 

ie od DE moderately h hard caliche 


| Board Determination 


100 x 3.9’ x 2.33 908.70 
a ee cng tius =336 BS cubic yards 


Bureau C lssifation. 


 -9450:to 10-450: nl car! 1.3’—soft caliche 
| og 8 ae AO Le * O46 epee | ae 
2 4’—moderately hard | caliche sat 


Board Determination | 


| 100 x 4.17 x 2.33) 955.30" 


| ee ee OF = 35. 38. 8 cubic jc yards 


Bureau Classifeation Pe 


40480 to +50 9:80 ee 8” 1. 3'—soft ealiche oe : on 
Bae 330): 3/—sand and 1 gravel 

68g, Oe ‘—rock - ms 
oe 1. iz ‘—~ealliche ) 


&B card Determination” 


100 x 3.8" x 233 885.40 
ee “oT =32. 79. cubic yards 


4981 es APPEALS. OF JB&G COMPANY. 0 TAD: 
igi © a : - September 28, 1977 is “wh fy  o 


‘Bureau 0 lassification 


oe: eres : Deptt 


Station == Trench Top Balance of Excavation: 


11+-50 to 12+-50-) 0: 8.97700: 4, BY 0. '6’—soft palehoe: | 
a Se A : --1,2’—cemented caliche — 

ve 11 rock 

1 6’-—cemented caliche gravel cing, #8 





‘B oar Det termination 


To0 x 2.97 x 2.33 675.70 
| a re 2503 03 cubic yards 


7 Bureau. Chassieation ee * 


12+50 to 12+84 "10.92". AB! “0.8'—Jooge caliche 

eee? te Seas Suen s USO ere | a 
_ 2.5’—moderately hard caliche _- | 
Loe 2. 0’—soft ealiche 7 


ZB ard Detem “mination, 


pares : p00 18.48. eubie yards 
A hore ia at, 12480, 20°. right; nee in oe 

-0.0’—2. 1’—loamy sand, easy boring, cece 

_2,1'-3.3’—sandy loam, easy: boring, noncemented 

3. 3.85. 6’—loamy sand, easy boring, noncemented, few caliche gravels: 

_ to 2’’ diameter, 4. 3-5. ge 

} 5. 5.6 10.0’—caliche, mioderate'’ Bene 5. err. 0”; hard boriig 7. 0 <8 3", 
, “moderate —. 8. 3" 10. 0” (16”" auger to 5. 0 ) - 


Bureau Classification - . 
—42+84 to 13 +50. 9.84! tie a A, 5. “sy 3/—loose ealiche | 


- 2.0’—rock © 
2. EY ane era ey hard éalioh®: 


720 —dDECISIONS OF THE DEPARTMENT OF THE INTERIOR tga ED. 
| Board Determination. 
‘Average Depth 


Station _ Trench Top. 2" * Balance of Excavation © 
=e ~  - Depth Soil va clade aie aa 


66 x 5.3'x 2.33 815.03. 4. 
Bureau Classification 
13+50 to 14450 gas’, an 1.2'—loose caliche 7 


— 1.5’—rock | 7 
A. 9’ —moderately hard caliche 


Board Determination 


(100 x 4.6’ x 2.33 1,071.80 .0,. 4. 
[oe ae a7 —~—_——~== 39.70 cexbic yee 


Rurea Classification 
“14450 to15+50 7.82’ 4.0" 0.5’—Loose caliche- 


1.5’—rock 
2.3’—moder ately hard Sie 


aoa Determination 


100 x 4.3’ x 2.33 -1,001.90_ a 
a) ae 87 27 - =37 AL cubie yards 7 


Bureau Classification 
15-450 to 16-4450 eaestt 0 sia —- 
er Pc oe 2. moderately hard ealiche ae 


| Board Determination ; | - i 


100 x 4.4" x 2.93_ 792:20_ | 


Ts “37 37.97 cubic yards 2. 


495] = APPEALS OF JB&C COMPANY 

. September 28, 1977 

Bureau Classification | 

me, A Average Depth | — - _ ae 
Station. "Trench Top — . - Balance of Excavation 
Depth Soil oe a oe : 
16+50to17+50 = 7.8’. 5.0" 1.8’—loose caliche 

hoe eS a a -1.0’—rock | 
A. 0’—moderately hard. caliche : 


Board Determination. _ 





100 x 3.3" x 2.83 _ 768.90 


27 ne ae 28. 48 § cubic yards eet 


| Burews Classification : 
2 17-+50 to 18-++50 Pee 4.0" 1, cae caliche 


1.0’—rock 7 
ie 7’—moderately hard cache 7 


| ~ Board ee ; 


100 x 4.27 x 2.33 978.60 ee 
a 37 36. 24 cubic fe yas | 





Bureau ¢ lassification 


184-50 to 19-+50 one 4.0" 2. 5/—soft caliche — 
=e 1/—moderately hard. ealiche 


‘Board Determination, 


: “ied x44! x 2.58 1,025.20. ee 
ares "87 937, 97 eubie fc yards: & 


; Burews Classification - 


3 “19-450 to 20-+50 7 . 7.97" : 4.0" 1. 5'—soft caliche: : | - 
en ee Oe PAR ee Be . 2. ae ee hard. caliche —_ 


722: DECISIONS OF THE DEPARTMENT OF THE INTERIOR [81D ~ 
~ Board Détermination — 
Average’ Depth ~~ 


- Station ‘Trench = Top)... Balance of Excavation 
7 ecg i, <Deptn Soil, oe ~ at Pe a aee 


-100-x 4.3’ x 2.33 1,001.90 | a 
a eee ree =37. 11 | cubic yards | es 


Buremi 4 assifeation. | 


20+50 to 21+ 50 — wae | : aw BY “Y. 0’ —sott caliche | - aie 
hae oe ee 2 nage samnederately hard caliche 


* Board Determination ade ee 


100 x 3.3" x 2.38. _768.90_ 


oe 2 oe e098, 48 cubic yards : 


Buren C assiation 


94 1 +50 to » 22-450" “ie 99” eB 15! — soft caliche: 
: 40" -poek oe 
..1,8’—soft caliche 0 


ae Board. Determination | - 
100 x 4.0" x 2.38 932 - 


7) ies 52. cubic yards 
, Bureau Classification 

: 22 $50 t0 23-4:50 wis fas) eh 3.1’—sand.and gravels | “ 
Bureau Classification - - ; 

23450 to 24460" 767°" 5.0" 3.2'—sandy loam 


: — Classification 


“24450. to. 25:420 - “187 5.0’ 3.2’—moderately hard caliche 
(B00) | ig ee a ae e ilgegaes. 


; 4951 : : ee - es ‘ “APPE ALS” OF JBEC: ee & 723 - 
et te September 28, 1977. Sy rg © Se ae Sate 


she  & ae | Average Depth | ; OE ne ee ee 
Station .; ..Trench = Top. ese ' Balance of Excavation, 
a ee pan po se, ee ee ey ee 
= Board Determination . 


TO x 8.3" £2.33 521. 92. 
QE ne 2 he 


a - ) “Line Total—608.3 39 cubic yards* 


pyres 1: 33 cubic yards: 


Res kA auetek inchided in the profiles depicting typical trench « excay ation shows = 3.0! | . 
8 to 4. 0’. top: soil and 4.0° to 4. 3" caliche. = es — a oe 


0.0’-3. Bene sandy. fee easy 7 oor no seamen enn Aas 
3. 5/—5. 0’—-gravels (caliche) : moderate boring; gravels vam io (gir ee = 
 §.0'-8: 0’—fine_ ao loam Acalegreous):, moderate boring; a 
| cemented — 
8, 0’—10. 0’—fine sandy Loadi’ éaay y boring; no , cementation 2 (16 auger 

ar, | de gs. SOR fee 18 eae 7 


“TB&C Rock Crane + (Eat A) 


| 2 aa 9-25-4-20 — Meee? 4, SOO ORO ai ee 


ee 


| oom | 
in Hodes ee Bureau Classification ce fate eek 
2 0-00 to 0+50— A ‘Bureau, figuremoderately eka caliche and. rock a 
tt | Se wade ee 55. 9 cubic yards. mi an, 


oo Bureau: Classification ee 


— 0450 to14+50 8.45% 1.0’ 0.8’—Ioose caliche 

et eh ee GS | 1.0’—rock | oi ae 
4.,0/ -tnoderately hard caliche ans 

S32. —sand and caliche o~ 





TOA. DECISIONS oF. THE DEPARTMENT OF THE INTERIOR “3 ocr LD. 


Board Determination 


Average Depth a eas 
- | Station Trench: Top -. °.: ‘Balance of Excavation 
_ : Depth Soil | : oe eee, 


Bureau C lassiftoation 


100 x 6.6" 2.33 1,537.80_ ee oa 
a Sas se = 56. 95 cubic yards - 
- 1+50 to 2450 8.55 1.0’ 0. 5’—loose caliche _ — ; 
oe a 3 Ee eh - .1.5’—rock | - =. 
 2.0’—moderately’ hard. | 
—4,0’—sand and caliche = 


. Board. Determination 7 


aon peice 1,281.50. © 
a a ae — A6 cubic Bcd - 


Bure Classification 


- 2450 to 3450 oa 8.51’ 1.0’ 10:8" lease coliche 
| m “er 2 | —.  9.5’—rock 


2.0’—moderately hard caliche | es 


2.7’—sand and caliche Tee 


Board Determination 


100 5.88" 2.58_ 1.865.055 4 cubic yards 


Bureau Classification 
3+50 to 44450 - es BOGE 1.0% TF: 0’—loose caliche | 
a ee en SGT 1.8’—rock 


2.0’—moderately eel caliche 
2 ap eene and canene es 


ound. Detonation 


“100-x 5.8" x 2.33_ 1,351.40 
a? oe es) 





=50.05 cubic yards: 


= 495). Oe ae . APPEALS - OF: JB&C COMPANY. 9. 5 “425 2 


September 28, 1977 
Bureau Classification 
Average Degthe: ae 


. Station ———=—STreneh Top Balance of Excavation — 
| Depth _ Soil | ~ 


4450 to5+00  — 8.26’ 1 On. eee ealiche 
eo : aa oe Lae z “2 1. 8’—rock 7 - 
> 2.0'—moderately hard 
- 8.0’—sand and caliche 


| ‘Board Determination 


50 x 5.3’ x 2.33. 1,617.45 
a ere : er ial 87 cubic e yards. 


-66M Line Total—227. 81 cubic yards. 
- JB&C —< ey eee a 
Bo 
2 Station = “Average Depth | “Total | : x, 
“O+00-5+00 6.9" 569.2 cubic yards 
ook, 66N 
: Loe ees aaah 


a oe _ Average “Depth | | : ee ae ee 
Station. “prench, Top = | . Balance of Excavation. — 
age Depth = Soil Lan S el 


. 0-100 to 0+50 Bureau figure—moderately hard. caliche and rock — . 
eT ae RS eee ume Vanes an ee a 


. Bureau Be EE | 


0: 5’—rock 


= 0-+50 to i450 8.4’ i. 1.2’ 1.5’—loose caliche | . 
5.2’—caliche (medium) 


oo EDGR: DECISIONS ( OF’ THE DEPARTMENT. OF THE INTERIOR (snp 
“Board Determination 


= fa Average So Co ee ae ee oe 
~ Station ‘Trench Top «:...° |» Balance of Excavation — 


100-x 6.45" ¥2.33 1,328. 10_ | ae ihe 
Sap Sa’ Yr “OT ua 55.06 66 cubic yards, ea ae 
| * shea Classification 


14+50to2+50 . 83%. o. ii: pe caliehe chante aad soil. 

rs ec ae. "is, ae. -1.0’—moderately hard eonene 
an 2 4’—soft caliche - 
os ; 02. 1/—sands (wet). 


f Las os 


‘B oard Determination: 


| 100 x 4.15" x.2.33 966.95 
ae ee py 85. 8 aubic yard 


Bureau ¢ lassi fication: 


 2450t038+50. 9... 8.5". 1.6 rf 5’—caliche ey soil 

vl Si dderately: hard esliche ae 

— 2.1’—solt caliche — ; ee 
1.0’—sands. 


Board Determination . f Serine stint 


eer eee 966.95. on 
are mies 81. cubic yards ie oo 


Bureau @ lassification. 


34+50t04+50.. 8.6’ 1. 6!. 0. 1'—valiche and soil 
er ot 9 ee ee ae ee ae 0, 4’—rock te a 
oe is odertclys hard ‘ele: 
8.148 oft caliche and janes layer 
rE os 5'— caliche Se gh AGE Ee 


“A9BP 0 8 tees APPEALS: OF B&CSCOMPANY cots | 72% 
7. i September 28, 1977 SE ey 


Board Determination - os a : 7 : 2S 7 


ae a ee ee ee 
Station ~~ Trench |. ‘face, “Balance of Exeavation  .— 


100 x 6:3’ X 2.33 1,234.90 - eee 
ee ee - "87 20 usm B cubic jc yards | 
| Buea Classification ee : 


4+50 to5+50 B.5t- 2 2.4 0. 8’ Lopalielie cad, soil” 
i ee ee i Obi rock 
~ 1.4’—moderately hard caliche 
»  0.6’—rock | 
Gi ae. De 0’—soft caliche © Pitre . 
es ete (bleeding) | 


Board Determination 


100 x 4.9" x 2.33. 1141.70_ 
a I AD 7 
| ae a 90 ‘ =42 28 cubic y ards 


Bo, a. “Burems Classification. : satay x d 


54 50 to 6+ 50 : an 8.9. . io 17! moderately hard cache 
ve 2 bee ow — 0.6’—rock 
3. a —caliche with hard chunks 


_ Board Determination d  Siesie y, N 


100 x 6.0’ x 2.33_ 1,398 


7 ry oe =61. 78 2 Onbis yards 


: Bureau ¢ Clasifention 


-6+50t07+50 8.9 | 3.0 - 1.0’—loose caliche er a SO 

ey eee ai gee 2.4’—caliche with rock Ae | 
ie 2’—moderately hard caliche: 
1: 3'—céiliche- | 


728 © DECISIONS OF THE: ‘DEPARTMENT OF THE. INTERIOR (SED. 


aa card Determination 


x oP - heats, *Destit* en ee ee 
Station = Trench .Top =. |. Balance of Excavation 
Depth Soil a ha oe es 


100 x 5.9’ x 2.33 “1,374.70. - 
a aa ; an ee = 50. a1 cubic je yards 


| Bureau : Classification oo 
— 7+50 to 8+50 — (8.87 3.6" AL 1"—loose eg aoe 
0. 8! ohaed caliche 


— 0.5’—rock: 
a Oe 3’—caliche wih hard seams | 


B oard Determination 


é 
sary ste ae 40.13 cubic yards 


| Bureau Classification 7 - 

S+50t09+50 8.87 4.0" 11 eos caliche sss 
| eo --83.7/’—ealiche “Taass: (no Section — 

3 taken) BOR Ge ee ES 


- Board Determination 7 


: | 
100 x 4.8" x2.33_ 1,118.40_,, 42 cubic yards: 


—- 


27 a7 
Bureau Classification 
gf 1.2" | 1.2" joos2 auhehe = 


3.3’—caliche “mass. 0 section | 


ie ny 


94.50 to 10+50 


B ee, Determination 


100 x 4.5’ x 2.33 1,048.50 ; 
og e= oF 88 83 cubic yards 


405) + «=—~—”~—~«<sSCAPPHALS OF JB&C COMPANY 0 72Q 
eae | _ September. 28, 1977 | | ; 


— Bureau Classification 
ca ae er | “: Average Depth mos Cea ree ro, a 
- Station —- Trench Top... Balance of Excavation — 
10+50to11+50 8.8" «5.1’._-1.2’—Ioose caliche _ - 
3 ek ae ~~ 8 .5’—caliche mass (no section 
taken) : - 


“Board Determination. Fe 


“100 x 3.7" x 2.33 862.10 
Sie ee ee 





=81 93 cubic yards 


Bureau C assifcation 


114450 to rae “g.25' - ae, 1.5’—loose caliche 
ee ce fo A | 1.0’—rock 2, 3 
3.0’ —moderately hard rock 


Board Determination : 
100 x 4.75" x 2.33 I, 106.75. 


27 = aT. — 99. cubic c yards 


| Bureau @ lassification | 


-12-+50 to 13+50 364" 80 ‘1.0'=roék 
| “ae a ae ‘264/—moderataly hard rock 


Board Determination 7 
100 x 3.64’ x 2.33 848.12 : 
a en © ae 37 ccc 41 cubie yards 
Bore log on centerline at 13-+400 tones in sae 
-0.00’—1.5’—very fine sandy loam, easy boring, no cementation. 
1.5’-6.0’—fine sandy loam, easy: boring, no cementation, occasional. 
caliche gravels | - 
6.0’-7.5’—caliche, hard borne: sronaly. cemented © ir a 
757-10. o’—sandy, loam, moderate pee a cemented (8” — 
auger to 6. eel | | 


. 730 - | DECISIONS ¢ OF THE DEPARTMENT. OF.THE INTERIOR [84 LD. 
| Bureau Classification a 
tape agtewete Fe ay : er Depth Oe fa. ouateea yg WON dey 2 Set 
—. Station Trench Top ——.._— Balance of Excavation ~. . 
ar, Depth Soils. 3 ee are 
18450 to 144500 8.87 4.0" 1. 0’—Ioose caliche anne 
aoe as Lia Beant, 3? le 8’—rock a ee ome, 
2 1 = noneretely hard cache: 


‘Board Determination deg 


“100 x 44? x 2:33. 1,025.20' . ae 
| 87 oe 7. uO 20 37.97 ‘oubie yards a : 


Bure Classification ao 





14450 to 15-+50 ‘BAD 4.0" 1.0’—loose caliche 
oe ee ~ 1.8’—rock. . 
7 eae —moderately hard aaa 


~ Board Determination 


100 x 4.4’ x 2.33: 1,025.20: 7: 
nn en Dee af. 97 cube haa 


Bureau Classification 
15-++50 to 16+-50 8.19 — «5.0° 0.8’—léose caliche 


1.3’—1rock 
16° moderately hard caliche 


Board Determination | 


100 x 34” x 2.33 792.20. 
27 oe 27 | 





=29, 34 cubic yar ds 
= Bureau Crassipeation | 
16-++50 4017-450” ec eens a ee caliche 


—-2.0’—rock | 
0. .9' moderately hard caliche 


(O05 > ee _ APPEALS’ OF JB&C’ COMPANY © (oe 731: 
in ia Se | _ September, 28, i977 a a | 


| Board Determination . : oe 
| Average Depth 


Station Trench . Top ; ee Balarice of excavation 
ale Soil | | a S 


? 
: 100 x 8.5" x 9.38 815.50 _ 49 20 cubie yards 


Ayes Classification. 


17-450 to 18+50. 8 26. 7 5.0L. oiisose caliche _ 
~ e a | poe = | 
al. 8. “ingcerately hand caliche | 


“Board Determination 


100 x 3:2 82.33 745.60 c~ 3 
me pn 61 cubic yards be, 


Bureau. Classification. 
18+50 aieiw., 7, 67 : 45" 2 Tpose caliche 


oF ~ —rock: | 
ad. 2.0), 0'-—moderately hard rock 


B oard Determination 


"400 x 4.257% 2.33 990.25 | oa 
rr) ie $0025 a6 68 cubic c yards. oe 


ae Bureau (és ishonon 7 
19-+50 to20+50 8.45" - 5’ 2,0'—loose caliche 


1.0’ rock 
ls 4 —moderately hard caliche 


Board Determination | 


’ ; ak 
00x’ x2. AL Ma 20_ i, 97 cubic yards, 





248-048-7717 


732. “DECISIONS OF THE DEPARTMENT: OF THE INTERIOR [84 LD. 
| Bureau 0 assification | 
Average. Depth ees 


_ Station — Trench Top. - Balance of Excavation 
| «+ Depth. Soil 2 ao 


20-+-50 to.214+50 8.36/ | or ABT 9. 5 Ok gases caliche | 
| DR | | — 1.0’—rock - 7 
L 4/—moderately hard caliche | 


Board Determination 


100 x 4.4’ x 2.33 - 1,025.20 a 
ae aera ass oa 37 oT =37. 97 cubic yards 


Bureau Classifeation 


214-50 to 224-50 ame BO - 0.8'—loose caliche 
| 7 ee <2, ——— caliche | 
0. 9’—rock _ ; 


Board Determination. 


: 100 x 3.4" x 2.38. 792.20. 


| 27 2 ex OF = 29, 34 cubic yards ecg “ee &S 


oo “Bureau Classification , 


22-+50 to 234-50 | 7.72" ne “8. ye: 7’~-sendy caliche 7 = 
sie | | Me OO 0. gprs aes hard caliche 


- Board Determination. 


100 x 3.2’ x 2.33 745.60. | ind ed 
ag = es ya = 27 61 cubic je yards 





- ‘Bureau 6) lassification 


23-+50 to 24450 : 7.08! roe “13 0’—loose ice 2g 
| | | — es 6/ lige caliche 


495) VAPPRALS. OF -JB&C COMPANY 98° °° 733 
| _ September 28, 1977 er aa ee 


_. Board Determination 


- Station Trench Top | Balance of Excavation 
- Depth. Sou | 7 


100.x 2.6" x 2.33 605.80_ 


“oT 37 =22, 44 eubie eyards: 





a = iasiation, eee, i 

24450 t025+50 = 8.0" 4.0". ate caliche 

(EOC) - a : — 0.7’—rock © | | 
| sn Ths “5 2. 5/—moderately hard caliche 


B oard Determination 


75 x 4.5" x 2.33 786.37. 
BT 7 





=29. 12 eubie vod we 


ee Total—926. 91, cubic yards 


Bore ee on n danterline at station 26-122 shows i in part: 
(0. 0’—-5.0’— fine ' sandy loam: ‘sasy. penne: no cementation; occasional — 
caliche gravéls 
_ §.0’-7.5’—caliche: hard. pees sbnsly ane | : 
7.5'-10.0’—fine sandy aerators POA EANe: boring; occasional 
| caliche eee ee ‘ auger. to. 5. ee a 7 


__JB&C fis a ae, A) a! 
os 6b 
| Station | : = 7 - Average Depth 7 | a = ae _ 
7 0+00-12+79 | - fe 3 ee a 5.2! 246.4 cubic yards | 


12479-25425 0 8% BIB, LL 


Total ae - - Mee o ee ne 762.5 5 cubic yards 


734 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


Average Depth 


| Station _ Trench = Top > . ee rere of Excavation 
a Depth Soil . a ee a 
66P ©. 
- 0-+00 to 5+50 _.. Bureau figure -MHC—18.8 cubic yards 


Station 0-+00 of lateral 66P. coincides with. station 52-+51.4 on the 66 — 
es mainline. A bore log on centerline at station 55-++10 has been described in. 

detail supra and shows, inter alia, caliche, hard boring strongly cemented, : 

| Ue OENs | 


pei C lassification 


— 0+50 to 1450 «9.8%... 0.77. 1.5! fractured caliche © 
‘e238 OP « -s | 1.0’ soft caliche 
1.0’ -fractured -caliche w/sand in 
“fractures. | ha 
0.67 esaeuted sand — 
2.2’ brown sand oe we 4 
_.. 0.6" seams of ealiche a Sys 
eras a brown, sand Se 


Board: Determination. 


100 x 4.1° x 2.38 955.30. | 
i | rn | a o7 = 35.38 otic adds 


_» Bureau Classification a 


-1+50 to 2+50 9.57 1.2’ 1.1’ broken caliche 

— a Figs, 4 1.5’ caliche and cemented sand | 
0.8’ rock 
1.8’ moderately fatd inka. 
2.2’ light brown sand | 
0.9’ brown sand 


Board Determination 





| 400 x 4.457 X 2.33 _ 1,036. 85 


a7 : a7 =38. 40 cubic viet 


dons 2 ees APPEALS OF JB&C COMPANY == = 785 
7 | September 28, 1977 - ~. hee 


Buea e lee Roo 


Oe a ee ‘Average Depth Get Bias = eee oe, 
Station Trench Top : - Balance of Excavation. 
ss Depth Soil | ee! ihe tee 


2+50 to 3450 ae aah: gear beeen celina: and soil 


3.3’ fractured caliche w/sand in nee 


cracks 
1.0’ rock : 
-..3.8’ light brown, fine aaa 


sais Board Determination 


100 x 4.7’ x 2.33. 1,095.10 


27 = 27 =40.56 cubic yard 


* Bureau. CG lassifisasion 


—-- 8+50t044+50 = 9.3" 1.37. 1.5" aalichie ie & ci 
~ a | 1.0’ rock 7 . 
~. 1.8’ broken caliche & sand 


Sica 1.0’ rock 
ene ee 0.6’ broken caliche & aang ce 
| fee aos 2 ca brown pineal. 3 7 oa 


RB eee Determination 


100 x 3.95’ x 2.33. 920.35 
Se ore ea 27 ==34.09 cubic yards 


Bureau Classification 7 


— 4450 to 5-+-50 | 9.3’ + 1.5" 0.7’ soil & caliche gravel 

Ue | 0.6’ layers of caliche & sand 

0.8’ rock - oD ete 

1.4’ fractured. caliche wfsand 7: _ 

- fractures = 
0.9’ rock 

1.1’ fractured sanene a 
2.3° pmmocerolayn nant caliche 


736 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


Board Determination 


Station § | Trench Top .. | Balance of Excavation 
Nagata peas es S| Ser a a Oe oe al 


is 100 6.8? x 2:38" Lps440 a 
| et a ac 68 eubie yards ere 


Bureau O lssifcation 


5450 to 6+50. 7 we 2 Re : ; 1. 5! a A soil, caliélie graval and caliche 
ee a eer 4, 6’ MHC | 
A 8° brown sand 


‘Board De termination. 


100 x 5.3’ x 203 1,234.90 


97 BF = 45.74 cubie yards 


Bureau. Classification 


6450 to 7+50-. 9.8’. 2.2’ 0.8’ soil w/some caliche gravel 
es oS 19’ MHC | 

1.6’ soft caliche 
1.5’ fractured caliche w/sand in 


- Risa 


Rae d Determination pee 


100 x 6.3" x mel 1,467.90. 


27 = or = 54,37 cubic yards a 


Bureau. C las fication. 


7450 t08+50 9.2 2.6" 14! soil caliche gravel 
3 3! layers of caliche & cand | 


Board Determination 


1003 x" 3. 55° x 2.33 827.15 - 


a7 <5 27 SAO! = 30.64 cubic yards 


495} APPEALS: OF JB&C COMPANY: (001s S05 737 
| _ | September 28, 1977 i 


Bureau C lassification® 


| ae “Average Depth | , | eee 
_ Station . Trench Top : Balance of Excavation 
be Ge ee Depth - Soil. oo a 


9+50 to 10450 ee 9:1’ > 4.0’ 0.4" caliche gravel & soll ae 
So — Se a, Me 1.2’ moderately hard caliche _ .- 


1.5’ rock - 
aes 0" moderately hard caliche 


_ Board Detéronination 


“100 x 4.7" x 2.33 1,095.10 


= 


7 27 | 





= 40.56 a yards | _ 
, - -_ Bureau : Classifi ba tion® a 
10 +50 to +50 : 8.8" | “ag? | 4.57 moderately ian Selick _ 
25 B curd ‘Determination 


| “100 x 4.5" x 2.33 1,048.50 
Bie aT =38.83 cubic yard 





ee log: at. 11423, 40’ left, ahowe in part:. Cot aes ee 7 
_ 0.0’-5.3’—fine sandy. ee easy boring, no. cementation, ‘scattered 7 
— ealiche gravels. , 
_ §.3’-10.0’—caliche; hard Roede: 


5. 543-8. 3’, 8. 3-10. 0'—moderate boring, indurated. a8" ‘ auger to 5. 2 | 

Bureau Classification® 

11450 to 12450 - 8.8’. 4,7" 4.1’ moderately hard caliche (esti- 

| oo 3 7 | _ mated) last 1.0’ could be sand _ 
Board wa acl 


100 x 4.1" x 2.33, "955.30. 


a =e 955.0 _ 35.38 38 ‘cable yards 


738 DECISIONS OF THE DEPARTMENT: OF: THE INTERIOR [4D 


‘Bureau Classifoation* 


Average ce ea ee ee eee ee 
Station Trench Top .. » Balance of Excavation = 
124-50 to 13+50 _ ; 9.2’ 4.9" aly 5/—2, 0” soft caliche = | 
ie ge DENG ie, 2 2.8/3.4" moderately hard: caliche 
(estimate) 


- Board Determination 


100 x 4.9' x 2.33 1,141.70 


| aT ae 27 th 042.29 cubie yards 


| Bureas Classifoation® 
13 +50 to ——* _ 9.1" ac’ “BB Br “8. 6" moderately h hard caliche. 
odie “Board Determination =: 
100 x 3.6" x 2.33 338.80 


an Ue “op ral. 07: cubic yard | 


ae Bureau Cassifetiont 


14-450 to 15+50 — Alon BAe 1.5t mnbderately’ hard caliche eof 
ONAN SR, ie thei a SE Ns Gare: 2. 5! ed — ae 


_#Note states ‘nt at. stations 10-40 00 ake 15400, ‘sections were. »-taken -wirod with — : 


i prong on end as trench was. unsafe to ‘enter. 


Board Determination. Ne ae tas = fs 


100 x 4, of 52.33. 982 7 peel OP nce as 


"Bureau C assifeation 


| -15+50 to 16-150 2 : 8.9". es 3.9 o” er 13 — caliche | : a 
ae a eS a, ee ey caliche mass” 


4951 == ABPHALS OF JB&C COMPANY. =, -, 789 
- 6 et Oe ae September 28, 1977 7 ee 
7 , Board Determination | 
100 8°4.75’ x 2.33 1,106.75 __ vee Te 
ae: APR oT ge 40. 09 cubic yards mite 
| — Bureau Classification 7 
_ ee ee eee ., leveraee © “Depth ee en a re ee Ce a 
... Station | Trench . Top Balance of Excavation 
rere cae Release — . Soil ; 22 fe 
16-450 to. oe ane ra Ses 1.0’ loose caliche 
BPS eye eee ayant 4.4" caliche mass 
» Board: Determination 


100 x 4.9" x 2.33 1,141.70 


oT ar. aa = — = 42.29 cubic. yards 


‘Bureau Classification | 

—17+50 to 18+50 9.1 4.0" 1.4” loose caliche as 
ee ee a ee ee - 8.7" caliche mass _ 

| Board Determination | 


(100 x 4.3" x 2.83 1,001.90 
27 Bae aa 


Bureau Massification e 


aa = 87.11 cubic vands | | 


- 18-+50 to 19-+50_ a 9.07 Aa Ls’ loose caliche 
2 Ne gen ade ae as a 3.3’ caliche mass 
Board Determination 


100°x 4.05’ x 2.33... 943.65 ° : 
Ps. 27 34. 95 cubic yards ; ; 


» Breau Classification 





19-450 to 20-450, 818? "4B" 1.2 Loose caliche 
ce ee : a caliche mass — 


pond Determination 


100 x 3.7! x 2.38. 862.10. 
mee 87 





=31.93 cubic yards 


740 “DECISIONS OF THE ‘DEPARTMENT OF ‘THE INTERIOR [84 ED. 


Bureau Classification 


Average a Depth ae ene 


Yo Station 7 “Trench. Top... Balance of Excavation 
tee i Depth oe Soil eo ee “= 
20+50t0214+50 88 3.6’ 1. 5° soil oe peicne.. 


Be 7’ layers of soft & snerieentely | | | 
hard caliche - | 24 


Board Determination 


=s 88. 40 enbie cyan 


100-x 4.45" x 2.33 “1,036.85. 
| Ay OT 


~ Bureau Classification 
21-+50 to 22-4 sO. 8.3" 7 44 : - moderately hard caliche 


RB oar wil: Determination 


100 x 3.9’ x 2.33 908.70. 


=—_ 


ad = 83: 66 cubic e yards | 





Bureau Gi lassifcation 


22150 to 23+50 83’ 3.9 90. 3° soft caliche | ~ e, 
ae. a moderately hard caliche fs an 
1.0’ hard caliche ae 
| 0. 9’ moderately. hard caliche 
ener: are estimates) - 


Board Determination: ee 


100 x 4.4’ x 2.33 1,025.20 


27 a oT “= 37. 97 cubic © yards Pde; 


| Bureau C lassifation 


23-450 t024450° 7.8" oe 5.8" hin colored sand (esti- 
ae : oe mate, trench not safe to enter) 


pt 


| | hoe 28, 1977 a. | ee 


| _ Average — Depth | eS ae a ee 
Station Tf ench Top se Balance of Excavation... 


Bore log ae. station 24-459, “53! left, chewed in 1 part: 


0.0’-5.6’—loamy sand; easy boring, noneemented, numerous caliche . 
eravels 3’’ diameter. — 


~ §.6’—-7.5’—sand: easy boring; noncemented, numerous caliche gravel a 
1%’ , diameter. 


_8.9’-10.0’—loamy sand easy boring, strongly cemented 8 : anger ee 
to 7.07 af | | 


Bureau Classification me. 48 


24450 to 25450 : y aor “10° ealiche gravel & soil 
8.6 moderately hard caliche 


‘Board: Determination 


100: 3.8" x 2.33. 838.80. | 
P= OF ae “oT =31. 07 cubic piel 





. Bureau C er ee se 


-25-+50 to 26+50 ° 8.2’ 2.3” 0.6" soil & small caliche gravél 
t ® ay pe 10’ moderately bard caliche | 


1.0’ layers of sandstone & basalt. 
2.8’ rock (basalt) 


B ound Determination 


100 x 4.8’ x 2.33. 1,118.40 _ 
eT = ot 42 cubic yards = 


_ Biirew i Cassiteation, 


264450 to ee 1 ay 3,0" 1 oP iota hard aici : | 
a ee an = 3.7’ weathered cies ti mvfisolnted | 
See _ basalt cobbles ” | 


Board Determination 


— 94x50’ x 233 279.60. . —_ 
a | ail 27 =10. 36 cubie e yards 





TAD DECISIONS: OF .THE DEPARTMENT OF ‘THE INTERIOR [84 LD. 


Bureau C lassification 


caisih. ce “o Average Depth - at : a ee, 
Station Trench Top oo Balance of Excavation 
oo e8 _ Depth Soil — : : 


26474 6027-450 8.98 24’ 16 caliche 
kee gs ae _ 5.0" weathered basalt: | 


“Board Determination | 


"T0x6.6" = 2.58 1 168.73_ 


yn TOT Tp t. 29. cubic yond 


| a Classification . 


_ 27+850 to 28-+00 10.337 2.7’ 1.9’ hard caliche 
— (HOC) | Se tees, 5.8" weathered basalt 


- Board Determination 


“50x 7.7 x 2.33 897.05. es 
i) rare) | =33. 22 eubie yards _ 


: line. Total. eas ee ast 1,017.16 ‘cubic yards © 
| Less: pues reasonably anticipated 795, 00 





292.16 cubic yards 
~ JB&C Rock Cram (Exu. A) 
= 66P | 
| Station : 7 Average Depth Total 


0400 to194-00 2 eee Se 5.1’ 886.2 cubic yards 
“19-400 to 28400 2 a 41’ 3184 | 


1,154.60 cubic yards _ 


© 4951 “cs ° APPEALS OF. JB&C- COMPANY ==) 743 
¢ = | _ September 28, 1977 . 
66g 7 
. aoe Classification — 


oe Meets Depth , Stes. Te. 2. e4aee™ « 
Station =—Ss Trench» =6Top Balance of Excavation 
Depth = Boll Pe 


~ 0-+00 to 0-+50 — oe ; _ Bureau figure—MHC & rock 6.7’ 


A bore log ¢ on ‘contedine at 0-+00 shows i in part: a 
0.0’-2.5’—fine sandy. loam; easy boring, n no cementation, numerous 
| caliche gravels Yee Oa a 
2 5’ re 5’—caliche: hard boring, strongly serndnteds 
'7,5'~-10. 0’—sandy loam. (calcareous): easy boring; no cementation, 
numerous basalt, & caliche gravels. (16° auger to 2. 5’ » | 


Buurean CE NOR, : 


0+50to1+50 10. 2 | 1.5 2a" oe ‘ata caliche w/ ; 
FF = a rock chunks | 
oO. 7’ rock. 


“Jor layers of calichs & cand. | 
_ 3. 6" ee , 4 





Board Determination 


1004.2" x2.38_ 978. 978.60__ 36 24 cubic yards oo 


ey oe: ii 


— ‘Bureau Classification 


1+50t02+50 - 10.8" 1.8’ 2. rT chunks of caliche & soil a 
| Ce en? 1.77 moderately hard caliche 
«4.5 soft-caliche: w/eoarse sand Ae 
_ 0.5’ sand a = 
| ' 2.0’ soft caliche | 
04’ sand 2 
0.8’ soft caliche 


744 DECISIONS OF: THE, - DEPARTMENT: OF THE INTERIOR [84 LD. 


B Dh. Determination 


| . Average : “Depth pee eee fee 
‘Station Trench Top | Balance of Excavation 


100 x 6.3’ x 2.33 1, 467.90. 
Teer a pens Fae a 54. 37 ethic yards 


Bureau Classification 


24+50t03+50 10.9% . 2.0’ 1.3” chunks of caliche w/soil _ 
a ---w/small 1.0’ moderately hard caliche | 
 ebunks *6.1’° hard caliche all fractured 
caliche — w/sand in between fractures 
a. 0. 5’ soft caliche _ 





* Profile shows 3.6’ hard caliche all fractured. However, Bureau figures total 2.5’ 
less than depth of trench, as shown by Bureau. Accordingly, 2.5’ is. added. to hard 
pauene | 


a * Board Detertnination. 


| 
| 200 8.25" x 288 oe 71.19 cubic ait 


Or re 
: Buns Classifeation.. adn ses Nee cated 
3-+ 30 to 4+50 . 10.3" 7 oe 2. 3! “sinall caliche chunks & soil 
yw 1,2’ caliche chunks & soil | 


1,2’ moderately hard caliche | 
ye, 1.4’ bard caliche all fractured 
_ 2 ct aed “w/sanid in. between fractures 
Stage Dade & ore 5 ogand & valiche chunks 
#4. + 0.6’ soft caliche we 
1.9’ sand | 





Board Determination 


100 54.8! x 239_ L 118.40 
3 | Og tr hoe Ae OF 


ee ea OE OCCT OM eR TO ek eee ete 


—41,42 cubic yards 


495], ss ., APPEALS OF JB&C COMPANY. 5 oi 745 


September 28, 1977 


| Bureai Classification 


2 te Gs A erness ‘Depth. oe : Lee ag 
Station © Trench Top. __ Balance of Excavation 
, Depth Soil Fes 2 


4+50to5+50  . 9.9% 1.8’ 1.5’ soil & caliche gravel © 
1.0" cemented caliche 
0.7’ rock | : 
3.5’ hard ealiche: all tectaed . 
w/sand in between fractures” | 
0. 5° soft caliche 


| B oard Determination 


100 x 5:7’ x 2.33 1,328.10 - | : 
OT : aay ae eubie vaste | woe 


Bureau Classification : 


5+50to6+50 © 9.27 Ce a a caliche etre & soil | 
OR sd RE eG eis eee 1.0’ soft caliche 
“oe 1.8" moderately hard caliche 
0.8’ rock : 
“1.4! hard cide, ‘alk fachanea 
 -w/sand in’ between. fractures 
ee 8’ soft caliche | 7 


Board Determination 3 Boe ee 


pig MORES SBA8 LAA 5 68 cubic aie 


| Bureau Classifation - _ 


——-6-++50.to 7-+50 | 7 - Bo. No classification indicated 


746 DECISIONS OF THE ‘DEPARTMENT: OF THE INTERIOR. [84 LD. 


Bureau Classification : | 


Average «Depth = | 
Station. ~ . Trench. Top = °°.) Balance of Excavation | 
Depth Soil ta na 


 7+50 to 8+50 2... 8.1%. -- 3.2" 0. 5 rh realiehee ec & sal 
rr ee near A NS: 1 moderately hard caliche | 
1.5’ large chunks fractured caliche * . 
Bos w/soil in fractures 
0.7’ rock —_ 
1.0’ soft caliche - 


Board Determination oo 





100 x 4.4’ x 2.33 i 025.20. 
‘a oe aT oT =37. 97 exiic jc yards 


Burems , Oassifeation ~ : _ 
8-+50 to 9-++50. et | | - Biot? 7 3.7". 4.5/ moderately hard caliche | - | 


Board Determination 
-100.x 4.5’ x 2.33 1,048.50 _ | - 


+ Bureau Classification | 


9-+-50 to 10+-50. 884 sae a 4, 0’ small caliche gravel & soil 
NG OE RE ie nes 087 moderately hard caliche. 
0.7’ chunks of caliche & soil 

2 3° moc erately hard caliche - | 


‘Board Determination. 


‘100 x 8145" x 2. 33°: 803. 85 


— 


i] arr) ze 





29, 77 cubic yards — ~ at 
Bureau Clasifoation | 


10-50 to 11-450 © = No classification indicated | 


; 495) 3 7 : i. EL Re ‘APPEALS: ‘OF TBE COMPANY | arte oe : = | = 747 - 
a: 7 - * ie _ September 28, 1977. 7 as: 


rn a Neel Depth eh a? ®_, 7+ ee 
Station  — Trench = Top in 2 Balance of Excavation 
ee ee eee a Soil fe,  SORetee te 


A bore i on. Pre at station 11 1-430 shows i in. vores | 
0.0’—4. 5’ —very. fine. sandy * loam: easy boring, no cementation, a 
numerous caliche gravels. — | 
4.5’-9.0’—caliche: hard: boring, strongly comanted. 
9.0’-10.0’—sandy loam (calcareous) : eay, boring, no cementation. 
og auger to 4, ee : . 


| Burciaw Classification 


11450 to 12450 9.84" a “he? 0:8” ott calicha 
, 7 | pigs! 3.0’ cemented caliche gravel 
10° sandy caliche | 


Board Determination 


100 x 3.3’ x 2.33 768.90 we Da 
ee om, =28. 48 cubic yards oe. 


was 


Bureau Classification. 


12+-50 to 18+50 9.75’ 0’ 0.8’ soft caliche 
at os *1.64 cemented caliche 
~~ 1.0’ rock | 
ee 8 sandy caliche ? 


Board: Determination 


100 x 4,7 x 2.83 _ 1,095, 10 et lene re 
| Bureau W Classification | 


 13+-50 to 14450 ss 9.49" 6 ABP ol. 0” [soft cachaye 

ee 1 eg ee Ge cemented caliche 

1A! rock a 
ae 0" sandy ealiche | 





248-048 7718 


743 “DECISIONS OF THE.DEPARTMENT OF THE INTERIOR [S84 LD. 
| Board Determination 3 
ae Average Depth Neate 


‘Station = —«‘Treneh Top. .° . Balance of Excavation _ 
| tre Soil | | - 


100 x 5.07 x2.38_ i 165. 
27 eee, 





=43. 15 cine yards 
a Board C lassification 
“14450 to 15+50 9.28" 4.5" 0.5" soft caliche 


1:07 rock 
3.3’ cemented .caliche gravel. — 


Board Determanation | 


100 x 1.5’ x 2.33 349.50 
or a 





==12.94 cubic yards 


Bureat 6 asvifcadion 


15-450 to 16+50 9.57" —«5.0’._‘ 1.4 soft caliche 
: ine ~~ 2.0" rock | 
1.2’ cemented caliche gravel .. 


‘.-- Board. Determination 


100 x 3.4’ x 2.33. 792.20 
a ee OT, 





== 29.34. cubic yards 
Bureau Classification 
16-+50 to 17-+50°. 9.41"... --5.0" 0.8” soft caliche 


| 14’ rock 
“2.2 cemented caliche gravel 


~B oard Deterinination 


100 x 2.2’ x 2.33. 512.60 


—= 


- 20 ee Ee vee 





= 18.99 cathe ‘yards 


495]... APPEALS OF. .JB&C COMPANY. , 


September 28, 1 977 


Bureau ¢ Tassification 


ar Average. Depth | a a a 
Station Trench. Top ee az" Balance of Excavation | 
Depth ~— Soil — " : 


‘17450 to 18450. 9.54’ - 5.0" 1.0’ soft caliche 


— 1.2’ rock | 
pe 5! cernented ealiche gravel 


Board Determination . 


- 100 x:3.3' x 2.98. 708:90 
oT 





= 28.48 cubic yards | 
: 18-+50 to 19-+50 ed 9.54" oto5, 0" a 0’ soft caliche a, 

ee oe 8.5 moderately hard caliche | 
— Boel ae Bed 


100 x 4.52.33 1,048.50 _ hh Peter tb 
ere ae ae 38.83 cubic ve ds 


Burean Classification 
19-450 to 20450 948” i o 0.5" 7 soft euliche 


“2, 5° ee hard caliche 
eich TOK 


‘ “Board Determination ee ee - eee: 


| 100 x 4.5" x 2.38 “1,048.50 
“27 27 


20-450 to 21-++50 _ ‘ 9.557 «6. 0” 1. 0’ soit. ee A 2 | 
3 PO ee OBE moderately hard caliche Pig 
41 AP rock — : 


1048-50 38.83 cubic yards ee 


 Bureaw Classification ties Geeta ck eee ee. 


" 750 : DECISIONS oF THE’ DEPARTMENT OF "THE INTERIOR 


B oad Determination. 


eee 7 Depth 2 Gees - 
Station — Trench Top Balance of Excavation 
, ae ~ Depth soil. ie _ 


100 x 4.0’ x 2.33 932 
a ar ae 34,52 cubic ers 


a Bureais C iasstfension | 


21-++50 to 22-+50 9.65’... 6,0’. 1.4’ soft caliche © 
- a: 1,0" rock 


[84 LD 


oH, 3° moderately hard caliche | 


RB oard Determination: 


100 x 8.7! x 2.33. 862. 10 


20 ar aa 27 =31. 93 cubic yards: 


Burew Cassifntion : a 


: 224-50 to 23++50 _ # ae - Be or - 0.5’ soft tcaliche 
-e * 8 Cate a 0” rock — 


_ 1.0" Y moderately hard dcaliche 


Board. Determination | eee 


100 x 2.5".x 2.38 _ 582.50 
| Tia ce ae 


—o7 a1. 57 mani yards 
Tres tasitfoniion. 
23+50 to 24+50 9,187 5.0’. 1.0’ soft caliche 
eae ee , 8.6’ moderately hard caliche 
Board Determination 
100 x4.6’ x 2.33 1,071.80 





= 39.70 cubic yards 


40) ay APPEALS.OF JB&COOMPANE, 20 TEL 
or sen ere | September 28, 1977 is re a 


| Burean Classification 2 a 


oe ne ae Ueesciiee “Depth” J Cae 
Station © = Trench .. Top =: Balance of Excavation 
Depth Soil — | Solas ie ee 


24450 to 254505. 8.59% 4.0" 2.0" moderately hard caliche 
HS a te ee A *2.09’ rock | 33 
0. 5 oa hard caliche : 


oB oard Determination - 


100 x 4.59’ x 2.33 1 ,069.47_. 
BF): 61 ¢ bic aras 
Oe rane ee yard a>: 
| +Profile ee 1.5’ of. rock. However, Bureau figures total. 59 tes than depth of 
| trench: as 5 shown’ Me Bureau. Agcorditiely, this figure is added to. eerie of rock, 'S 


Bureau Classification. a 


25450 to 26-450 7.95" Aor ©. 8’ soft caliche a 
2, 3 mote! hard ealiche i 


Board pea Le 


100 x 4.6’ x 2.33 1,071.80 ed, 
00 x 4.67 £2.98 1,071 80_ 39.79 oxi vende | 


Bureau. aaa 
=a 26450 to 27+50: ait eee y or La! ealiob’ gravel & sand - 7 
Mh PP cas ae | 4.8% rock. 
0.9’ MHC 
Board Determination 


“10x 2.2" 5 2.83 512.60 
27 ey, 





=18.99 éibia yards 


752 DECISIONS OF THE DEPARTMENT OF THD INTERIOR [84 LD. 


Bureau Classification _ | 


* — pets Depth | ie te! ae 
Station Trench . Top... ° Balance of Excavation. - 
oo “see t.3 Depth, Sol We oa ee te 

27450 to 28450 6.45" 2.0" 3.5" silty caliche gravel z, 
He Ta te eee, Se ee, “pede oy: caliché: 0 st 


B card Determination 


- 100 x 1.2" x 2.33. 279.60. 


a7 “97 wore 36 cubic yards 


fh Bureau Classification — ae 


28450 t0 29425 6,63’ —-—=-2,0_‘1.0" silty caliche gravel _ 
7 a | Bandy caliche 


B oard Determination 


75 x 3.6" x 2.33" 629. 10 
9 “OF =23.30 ) cubic — 





~~ Bureau ne 


29+-25 to 29-+-50 7 Aa? 2.0’ 4.0’ silty caliche gravel 
(EOC) ee ot ee _ 1.5’ sandy caliche | 


Board De termination — 
(25 x 1.5! x 2.33 87.37 coe 
esta, ; | “O7 ——— == 3, 24 cubic yards Sofa? 


ST inoitatal: Eg 8 
- Less: anaes reasonably anticipated 764. 00 





i 196. 18 cubic yards. | - 


as APPEALS OF “JB&C ‘COMPANY: are 5S 
| | September 28, 1977 2 ar a : 


‘JB&C Rock. Oram aa a 
—-66Q- 


Station. =. -- oS Average Depth — - cyst OG tal ye 


040 t011+26 Pe om AGE, AGA 
W426 to 1S+00.°0 45/1452 
15+00 029450 == 60" 750.8 


1.362.4 cubic yards 


 -66R | 
cata eC a 


a a ee Average Depth” 3 =. eee. 5s 
Station _ Trench . Soh _ Balance of Excavation _ 
et aoe Depth.” S OE, Pes a _ 


| 0+00 te Ot: | = ot , penta se a ie | 


Stations 0+00. on (eaves 66R ng s seine with station 61 +05. 20n 
the 66 mainline. A bore log on the: centerline at station 0-+20 on 665 
shows 1 in part: 7 

- 0.0’-4.0’—fine sandy oe easy boring, no “cementation, numerous 
caliche gravels 2.0’-4,0'.. 3. | 

4.0’—7.5’—caliche: hard boring: arolialy cemented. | | 

ob ie 10.0 ‘sandy. loam: easy | boring, TO. ‘cementation, occasional 
basalt & caliche eee wi. (1 16 auger to 4.0’.) — 


“8 oard Determination 


0+50 to1+50° °°. 8.5" -1.7’ 0.7" caliche chunks & soil 
eS ae, a 2.7’ moderately hard caliche 
3.4" cemented sand w/narrow ca- 
~ liche seams 


®B cee Determination | 


100 x 4.75 x 2.33 1,106.75 


ee. Be i oe 110075, 40.0 cubic yards 


754 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. _ 


| Bureai Classification 


Average a 
Station = $$ Trench Top. 


) a Balance of Excavation ; 
Depth = Soil oe Sees 


2.4’ mass of moderately. hard 
- caliche w/1.2’ layer of rock™. 
= 1. 5! . cemented sands | &: caliche 
eravels | 
2.5’ brown sands w/layers of fine 
gravels: : | 


| 1+50 to 2+50 a “8.7 eo” ese He oO” loose caliche 


& oard Determination 





100 x 3.4 x 2.33. 792.20 7 7 
a ae a7 20.3 34 cubic jc yards : 


| Buea C assifeation. 


Q.grin yp 3r 22° Bama hatd ealiche Ww) 
See poe chunks | _ 
0. 8’ rock. | 3 
ah" Renae sands & caliche ds 
8, 6’ brown sands : | 


2450 to 850° 


"Board Determination oe rae 


— 


fy ae 


“Buea 1 Classification | - 





ae pow aes 908. 833. 66 cubic e yards.” oe oo “ 


. 4. 6 4. 5! ectiea sands &. -ealiche. 


Pre ee ee Fe ee ry | 2,9! sands mass 


_B nord Determination 





100 x 757 x 2.33 174.75 — 
een a a7 = 6, 47 ngabie yards | 


Pe a BS ADPHALS OF JB&C COMPANY SO 755 


| September 28, 1977 | 
Bureau Classification 
ee a Average — ‘Depth: ? en ea , fs 4 See 
Station... Trench = Top a | :Balance of Excavation 
ito ee ee oe , Boil Ca. io age aa | 
44-50 t0: 54-5000 0 8.9% 05 i 48! ere caliche gravels & 
es | : . ac, Be Ah : ae sands 


- Board Determination 


100 x 2.4" x 2,33 - 559.20 
RT) aE 





20:71 cubic yards - 
Bureau 1 Classifcatic on r S ae 


5-480 ie 6-50, Sega” 8: a 3. 5 ee Br gravels 
Bore log on canteens at station 6-+00 shows i in part: sas 
: i 0-5. 0’—fine sandy loam; Cay boring, numerous basalt and ealiche 

gravels. . ge Po: a, 2a 

| 5. 0-8. 5/—loamy | sand? easy. y boring, n no. cementation: pees ig gen 

8. 5’-10. ae oie ony. boring, no cementation. ee _ 
Motte S @ sugert to 5. pea 


“6450 to. 7-30. oe : = ns Ad 2. 2! ‘dalighe gravel cn: 


ee 9. 4! = foam: 
“Line Total—131 AT 


a war Rote <a By ons 


8 66R 


(0-00 t074+3000 ae BL? 195.3 cubic yards 


756 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 


Station 


0-400. to 0+20— 


(20x 5.1' x 2.33 237.66 
| 27° 


"660 09° 2" 


— Bureau Classification — 


_ Average 
“Trench 
— Depth 


as 9.3! 


Depth — 


Top 
Soil 


1.8". 


Balance of Excavation: 


3.5! medemtaly hard. caliche a 
0.5’ rock 


- 2.2’ cemented. sands & caliche 


«126° brown sand 


Board Determination 


27 


~8.80 cubic yards ; 


gee 66R, supra, tor description of bore log at station 0-+-20. “Although . 


. Sheet No. 42 of the plans show test Pit No. 4 located on the centerline 


of the 66 mainline beyond the end of construction at station 66+-90, ‘this’ 
_ test pit was actually located to the east of the mainline between laterals 
- 66S and 66T at approximately station 63-00. (Location Map, Gov'ts. 


Exh, 1). Material in the test pit is described 1 in part: 


0. 0/2. 0’—fine said loam, easy dige ing; no ene a bn: 
2.0/7. 0’—caliche, easy digging, 
7.0’~8.5’—sand, easy digging, no cementation. 


~ 8. 5-0, 5/—caliche, 


easy digging, 


strong cementation. | 


strong cementation, humerous - 


coarse basalt sands and occasional basalt gravels. 


9. 5’-12.0’—sand,; easy digging, no cementation: (This pit was sblasted ee 


with 6 sticks-of eee alter drilling 4 holes, each. to a depth © e! 
8’ on 3.0’ centers.) . Pee Se ae | a 


0-+-20 to 1+50 


130 x 4.2’ x 2.33 - 
~ 27 


Bureau Classification 


gt 


1.37. 


1.0’ loose ésliche & soil 
2.0’ moderately hard caliche ml 
_rock seams. 


0.77 rock | 
2.0’ sands cemented & - caliche | 


seams 


2.4’ sand 


Board Determination 


1, 272.18 
37 


47,12 cubic yards 


400). % 4 ee Gs APPEALS) OF IBEC ‘COMPANY: fore i On 
[= | | _ September 28, 1977 _ 7 


| Bureau. Classification. 


bags | vo Depth ; 7 ee ae 
Station — Trench Top ~—, Balance of Excavation. 


(-1+50 t0 2450: > 96% 1. 0’ 2, 2.6’ moderately hard caliche 
1. 3° cemented sands & savas: 

1.0’ gravels & sands | 
2. 7’ sand. | 


B band Determination 


100 x 4.0" 2.88 932 __ 


7 or =34. 52 cubic yards : 


> | Bureau Classification a 


2+50t03+50 © 10.0% 1.9’ 1.7’ soil & small caliche gravel 
Oe ee ee 1.8’ large caliche chunks: é& soil 
0.6’ rock 
1.3’ layers of caliche small gravel 
| & sand : | a 


Board Determination 





“100 x 2. 15’ x 2.93 _ _500. 95 


es ae mya =18. 55 5 enbie : yards ; 


~ 34+50 to 4+20 ot OOF ce 14 1.1’ soil & caliche chunks | 
ne? ee 2k | ooo 83.87 small chunks of cemented 
 caliche 
0.77 moderately: hard caliche- 
Ror sand 


arn. "742. Li Ls : 
Sar eee a7 =24. 16, 6 cubic c yards 





TS DECISIONS OF: THE. DEPARTMENT. OF THE INTERIOR - [84-L.D. 
Bureau 1 Classification | 
ae Depth 


epariant i Trench Top, 7 Balance of Excavation - 


~—4420to4+70 9.9% 1. 3! “Te 0’ si & caliche gael, 

. a as 1,0" caliche chunks & soil. | 
| Soc te. 0.8" moderately hard. caliche | 
Ns a Nyley gals Saf, ae ae 0. 4’ rock 

vee 8,6" cemented caliche chunks 
1.97 sand. | 


Board Datevsination _ 
50 x 5.3’ x 2.33 617.45 
oe eee ee 





= 22.87 cubic yards 


Bureau. Classification 


2.0/ cemented caliche 
1.5’ rock | 

1.0’ cemented caliche — 
2.0’ sand 


4470 to54+50. 9.9’ 1.9% 1.5” caliche hunkee soil, 


, Board Determination 


80 x 5.25’ x 2.33 978.60 _ 


Dh is a7. 36. 24 1 cubic Lag 





| "Bureau tassipcation 


5+-50 to 6-+50 7 - 9.7’ | . 2.3' 4. 0 caliche chunks & soil 


8.7’ moderately hard caliche ce- 


~ mented | 
0:7’ rock © 


1.4’ gravel seams & sands ce- oe : 


mented | 
ee aud | 


“Board: Determination = a 


100 x 4.97 x 9.33. A,141.70_ 


Bee a aT = 42, 29 cubic yards 


.  e ae September 28, 1977 i a nas 


Bureau C assifeation 


oe os oe -ieides Depth 2.07 re ci eee 
Station  . Trench Top °° Balance of Excavation | 
Re ie Depth. _. Soil Mi ok aac a , 


6450 to7+50  —— 9.Bh oe 3a 1. Ly caliche cine & sail | 
att an OMG ee le 3 107" moderately. hard. cemented a 
caliche 7 - 
1.0’ rock ~ 
af. 1.0’ sands cemented — 
| 4, 5’ sands 


Board Determination wee 


100 x 4.97 2.33. "1,141.70" aoe : 
Se 7 ee i a 27 40.20 29 cubic 2 yards wie 


. | Bureau assifeation | 
“7450408450. $8" 3.0" 1.0" ealiche chunks & soil 
ee tg Cee eee oe 2.27 moderately hard caliche | 
| ean Z us he fe be cere . ae. OE 8” rock 
fee fei aes ee 1.3" moderately hard caliche 
Board. Determination. : ; 


100 x 5.3" x 2.33 _ 1,234.90, 


i. aa “OTe Png5.74 74 cubic yards, 7 | 


‘Bureau CG lassifioat tion. 


Coe 8450 to. 9+50 + aoa on ee 2. 8’ 1, :0’ oaliehs gravels. 


0.5’ rock » oe 
3.7’ soft caliche w/moderately hard 
~ ehunks © 


Board Determination oe | 


100.x 4.2" «2.33, 978.60 


20 OT 





=36. 24 oubie yards. 


‘760 DECISIONS OF 'THE DEPARTMENT OF THE INTERIOR [84 LD. 
Bureau Classification — 


. Station - Trench -Top Balance of Excavation 
oo. . +, Depth Soil eee a ee gs 
~  9+50 to 10+50° 8.0’ 3.6 -1.0’ sais & caliche gravels: oe 
pe © fee Ee SS eerie Be ~ “el Brock. NR ee OE an 
1.9’ -moderately hard eine 
w/sand seams ~ ; ae 
0.5’ rock | 
3 0. 5! cemented sands & caliche 


Board Determination - 





Sp oles aa. _675.70_, | 
ee 37 = 25. 03. cubic yards 


Bureau Classipation = 


- 10+50 to 11+50 2 8.5% 3.6” 2 6’ caliche chunks & sands caliche 
| SiG seer ig ee May Se el © “ys oravels. layers eh Steg ER 
0. 5’ rock > : 
1.8’ cemented sands & caliche : 

_layers | . | 


zB ourd Determination — 


; 
100 x 2.4" x 2.38 oo2: Oa 71 cubic yards - 


—- 


“op et Oe 





Bureau ete 
11+50 to 124+50°.° 2.8.1! 3.4" “4 soil & ‘citi caliche gravel 
ae = ee ace ame (7 loosely cemented small calichs : 
chunks | 
«1.4! moderately hard caliche 

eer eer: ee rock. - ee a an 
gn ode Ae 5! cemented a 


iB bie Determination 


= TS 
— — 


100 x 2.8 x 2.33 652.40 . 
oma een B 24.16 Gale ae 


495) 0 AP PRALS OF -JBEC: ete ee 761 ; 
| - September 28, 1977 | : 


_ Burews. assication 


oe - Aarne aa : an Yee - 
Station § Trench Top... Balance of Excavation — 
eee Depth Soll ° | ion 


' 12+50to13+10 “84% 2.87 0. 4’ soil & reel daltons mr 
Bhs . 1.8 loosely cemented amall. caliche | 
~ chunks | - 
1.0’ moderately hard aa 
-\- 1.9 chunks of fractured caliche, 
7 soilin fractures 
~~: 1.0’ cemented sand 


OB Oo and. Determination 


60 x 4.2 x 2.33 — 587.16 _ 
Tite Para ey ~a7 15 cubic e yards 





| Bureau 1 Classification 


| 13+10 to 138-+60 Sg * ee he ee 5! i 6’ loose Saliche: 
So  8,4' poorly cemented caliche 
. 1.4’ sand & gravel: . 
~- 1.4’ brown sand | 


“B ard Determination | | 


50 x 1, ‘a x 2, 33 198.05. te 
ae re e “aT ==7.34 eabic yards 





| Bow ibe on ceritar lines at, satin 13-445 chowa in. part: 


——-0.0’-3, 0’—very_ fine sandy loam: easy boring, no cementation. 0. o- 
2. ie numerous caliche eravels 4-3” from 2.5’—3.0’. 
3. 0’—7.0’—sandy loam” (caleareous): moderate oe no cementa- 
~ tion. 7 


7. 0’-10. 0’—loamy sand. (coarse): easy y boring, 1 no vomentation. as” 
auger to 3.0.) i 


762 DECISIONS oF THE. DEPARTMENT. oF THE INTERIOR (84 LD. 
Bureau : Classification 
: ie Avenine. ‘Depth Se ec ee ee: eee 
Station Trench Top. Balance of Excavation 
_ Depth | — Soil Sc ee ee ae er ee 
18-460 to 14450. 9.13’ 2.6" NOG Ibaseediens Fs 3 a 
eee Te eee coe ae? poorly cemented. caliche | : 


1.0’ sand & — 
BE 6’ brown sand - 


“B Board Determination 





_ “qcditz ial 712.98 


2 = ==26.41 cubie ae 


Burews Classification. e 


14-+50 to15-+50 8.49’ _ 2.6’ 0.8" soft caliche: 
an "e Ee ’ 0.6’ moderately hard caliche 
0.6’ soft caliche 
1.9” caliche 
1.0: sand & gravel—brown sand — -. 


iB oard Deterinination | 


100 x 3.9’ x.2:33 908.70 
ae ee op. .66 cubic uence 


: | Bureau C lass foaion-. 


—15-+50 to 16-50 8.2’ 2.0". 2 ee caliche 
| : 7 a 20.8 rock « -_ 
~» 1.3’ moderately hard caliche 
_. 2,2’ caliche — 
as <2 0. e gray | sand 





B card Determination. 


100 x 4.97 x 2:33 1,141.70 ee 
- eee ToT =12.20 cubic yards | 


ager oy APPEALS” OF JB&C COMPANY © a ae ae |: ee 
— | a ‘September 28, 1977 | a | 


Bureau Classification, — 

ET So Avenes | Depth. ek ee a, 8 
Station ... Trench Top | Balance of Excavation = 
ee ee a oe ere 

- 16+50 to 17+10° | 8.11 a 2.0". 2. 0 ibe: caliche - 
oe _ a. ere 1.2’ rock : aa 
2.0’ sandy caliche 
1.0’ "gray sand 
Board Determination 


ve 60 x 4.2" x 2.33 587.16 _ | | 
"Mreeo7e ee 2a = 21.75. cubie c yards | 


Bureau Ctassifcation 
17-+10 to 17+60. 818" BBY ad soft: cals. 7 , 
Bee, et ne, 1.0’ moderately. hard’ ealiche 
. 0:6’ rock 


. 2.4’ caliche 
mo 0.6% sand 


“B oard Determination 
50 x 5.1’ ¥ 2.33 694.15. at | 
ceper oaran a7 3722.0 eubic yards 
668 Line Total—603.92 cubic yards: 
JB&C Rock Cust (Exu. A) 
oe BEBE : 


Station == Average Depth = ss Total 


(0400t017+60 si 987-2 cubic yards 


248-048—77—_19 


764. DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
66r 
Burea Classification 


ied, phen Averige Depth . _ nee eT ee 
Station --‘ Trench Top: . . Balance of Excavation 
+. - Depth Soll * ° 8 


0+00 to0+50 = 9.4 ~ 1,2’ 1.0’ loose caliche 
| 7 : aie ae 5 be | 0, BI rock 
4.4’ sands & gravel 
2. . moderately — eaiche 


B card Determination 


pe 
ee ATS 3810 10 ) cubic Aan 
A bore loa on igntoeline at station 0+20 oe in cae 
0.0’-8.0’-fine sandy loam: easy boring, layer hard boring 2. 0’-2, a 
strongly cemented 2.0’-3.0’, numerous caliche gravels 0.0’—3.0’. 
8.0’-10.0’—loamy sand: easy boring: no cementation, occasional ba- 
| salt & caliche gravels Ki" to 2, (16” auger t to 2.0’. ) | 


Bureau C or | 


~ 0+50 to 1+50 onG a ae OF aie 0’ eis & soils 
| | a Gen 1.37 pe hard caliche 
-*16¢rock. 
‘a 48 sands & gravels 
2.2) mass sands 


Beard Det termination 


100 x 3.4’ x 2.33 792.20 


—- 


27: oe Bee 





99 34 cabie en 
-*Profile shows 0:5’ of rock at station 1-400. However, Bureau figures total 1 


less than. depth of pene aS shown by Bureau. i aides 1.1’ is added to acy 
of rock. eo 8 . - re | | 


ee APPEALS. OF JB&C.COMPANY; 80 765 
: =, * | September 28, 1977 or : 


| Bureau Classification 7 tie | | 


ors y os Average “Depth - Set eee 
"Station _ ‘Trench Top Balance of Excavation 
to, Sn ees oe . 


1450 to 2450. 2. 918’. 1.0’... 2.3’ soil & caliche chunks | 
a ee ee gt a ae moderately hard caliche | 
1.9’ soft caliche w/layers of sand 
os 1.3’ sand w/layers of soft caliche | 
he oe 1. 4! brown sand : 


- Board Determination hee fas 


100 : x 4.05’ x 2.33 943.65 
a en as =34. 95 cubic yards 


| Bureau C asifeation 


. 2+50to3+50 © | 9.6’ 1.4!) 1.5/ sé & caliche chunks 

or ; : ..3.5’ moderately hard caliche : 
1.8’ sand w/seams of soft caliche 
1.4’ brown sand 


Beira Determination 


100 x 5.15’ x 2.33 _ 1,199. een cubic yards 





— 


27 ae 


ener 


Bureau C lassification 


3+50 to 4+50 9.5’ 1.4" ae 0’ att & caliche gravel. 
Diag a ~-.. +. 4,0’ caliche chunks: Cees 
1.8’ consolidated chunks Sie = 
1,6’ caliche seams & sand 
| 0. 3’ rock | 
2,47 brown sand 


Board Dete fermination 


“100 x 4.0’ x 2.33 932 ae 
aa aa cz one, 52 cubic yards fe 


766 DECISIONS or THE DEPARTMENT OF THE INTERIOR (81D. . 
| Bureau Classification 7 
Average — Depth ° 


Station Trench Top -. ee Balance of Excavation | | 2 - 
tar | Depth Soil oe et, 2 ge ts he 


4450 to 5110. a 9.2% eee 0. ).7! eal & oar gravel: 
- 6 PA eee” A Se a Oe en iche chunks & soil | 
~ “4.0 rock 7 
~~ 1.5’ caliche chunks & soil 
0.5’ rock 
oe 0.5’ caliche & end: 
AY brown. sand | 


iB oard Determination | 


p : | 
es ate -189.30_ 4g, 12 cubic yards 


RM. 
‘Bureau Classifeation | 7 
5+10 to 5+60 — oa 9.9 ; 1.8/ os’ soil & caliche gravel 
meee Cnuegag. 3 eae = | ~~ 2.0’ caliche chunks & soil 
24 rock — 


1.5" moderately hard caliche : i 
_ 0.6’ brown sand | 


+ Board Determination oe 


, 
50x 4.9 x2.33_ 570. $5.95 14 cubic yards 





—" 


; 27 a : 27. 


— Burews Classification Bee 


5460 t06+50 = 8.9% 1.5’ 1.8’ soil & caliche gravel 
_ ae) ee ee ee 1.0’ caliche chunks _ 
Shoe caliche chunks. & soil 
‘1.9’ rock re ee 
Hele a Panerataly hard caliche ~ 


7 Board Determination : 
90x 6.1 x 2.33. 1,279.17 


a LTE. 38 eubic yards # 


oe me are a. OF JB&C- COMPANY. - > Y67—— 


_ September 28, 1977 
Bureau Classification ad 


Station. ee Trench. Top Balance of Excavation es | 
| Depth =— Soil Se ee ee 


PB 6010 Sor ee No classification indicated a. 


“Board, Determination. 


100 x 6.0 x 2.83_ 13.98: 
37 ao 27 “37 5h. 78 Abe yards 


Z Buredue Classificat a ae 
7450 to 8-+50_ a 7.9 | “2.84 0.6’ soil & small caliche gravel a 
a ee A se OE moderately hard ealiche .* 


1.0’ caliche chunks © 
--0.8’ cemented sand — 


Board Daternondion 


100 x 4.4’ x 2.33 1,025.20 a oe 
"a7 ae ene 37.97 cubic yards 


Bureau Ctassifcation 
7 8+ 50 to 9+50 - =. “ 78° | = 3.3" 3! oe 0” éntiche eel & il 


2 3.5’ moderately hard caliche. w/ | 
seams of aus & cemented. sand 


| Bead Determination : 
100 x 3.5/ x 2.33 815.50_ 
- a . ak 27 





=30. 20 cubic yards tana $5 


| Bure | Clasifation 





9+50t0104+50 84%. 4.0" "2.0". eee and: & “epliehs 
Pi gt a a ae ‘gravel a - 
1.0’ rock 

1 os cemented sand 





— £68 © _ DECISIONS OF THE DEPARTMENT OF THE INTERIOR [84 ip 


| Board Determination | 
= Average > Depth _ 


Station © ‘Trench Top. Balance of Excavation. 
poe lets Depth — . Soil a Pah ide rte 


100 x 2.0’ x 2.83, _ 466.00 
27. ef aN 





“= 17.26 cubic yards: | sg - 
“4 Bureau Classification 
is ee ee ‘sand 7 ) 
| Board Daten ; : . 


100 x 2.5" x 2.33 582.50 
FOr 22 


“97 21.87 cubic yards — 
“Profile states s trench was unsafe to enter.) 
Bureau Classification | 
11+50to12+30 8.6’ 6.0’ 2.6’ estimated strongly cemented = | 
| | Board Determination — 
| 100 x 2.6" x 2.33 _ 605.80: 


aE == oF 99, 44. cubic yards: 





Profile Sites eeu was unsafe to enter.) 
7 une Totar— 426.2 21 


A bore log on canvaiiins beyond end of construction at station 13 +46 
shows in part: | 7 ig ee. 8S 
0.0’—1. eee fine ay ipa easy eee no » cementation. | 
1.5’-5.5’—fine sandy loam: easy.:boring;.numerous caliche gravels, 
5.5’-6.5’—caliche: hard boring; no cementation. _ 
6. 5° ‘10. ——— sand: easy boring; no cementation. 
ees ae augers to 5. 5’ ee 


495] si“ ”*~<“<«*“‘<x ARPA OF SBEC COMPANY = == s—(ité‘iCTG 
| a re September 28, 1977. a a 


TBEC Rock CuaIM (Exh, 4 ; Bane ans 
ttle se 


‘ Station - 4 4, Bt Average Depth eee : Total 
- 0+00 to 12430 | : ee ve : ae as 6.0" : 037 ey. rete & oes 


Thereafter, according to ‘lis are the trencher apeanen was almost 


to a standstill due to ‘the hardness of the material. Because of the severe — 
_ strain on the machine, the trencher was: removed from the line. 


An Inspector’s Report, dated Sept. 28, 1970, states that the contractor 
- was drilling 4’ deep on. 4’ centers in the area from station 6+42 to 8+00. 
_ After shooting, the area from 6+40 to 7-+00 was excavated with a back- | 
hoe (Inspector’s Report, dated Oct. 2, 1970). The report. describes ma- 
terial excavated as caliche. The halonce: of 66T was excavated with ‘the — 
trencher, the area from station 9+00 to 9+20 being described as hard 
going (Inspector’s Report, dated Oct. 6, 1970). In fact, the material was — 


go hard that the trencher was raised 1 .0’ and the trench in the area from : 


9+00 to 9+70 was not excavated to specification grade. This high area 


was excavated with a backhoe (Inspector’s Report, dated Oct. 16, 1970). 
_ Mr. Beard answered a question as to the depth of hard material en- 


countered on 66T: “Most of it was at seven feet. It was right to the top. 
There was very little top soil * * *” (Tr. 417). In further testimony, he 
described the ee of — soil ¢ on this Tine. as less than one foot. 
| BT 
Bureau Classification 
2 “Average : | Depth . 


Station 7 - : Trench =~ lee ae ‘Balance of Excavation 
7 ~.. Depth “Soil. z eS, OS, 


0+00 to0+150° | 4.89 2.57 — 2, 0” canals & gravels | 
iy * Be se 0. 9g’ caliche 


2B oard Determination | 


“150 x 0.9" x 2.33. 314.55 _ | 
eR ES 37 =11. 66 cubic eee | 





T10- | DECISIONS OF THE ‘DEPARTMENT | OF THE INTERIOR [St LD. 


Bore log at glion: 1400, 29' right, shows in part: 
0.0’-4.5’—sandy loam: ‘easy boring, noncemented 0. ie 2's weakly 
cemented 1.2’-4.5’. = | | 
4. 5/-6. 9’—loamy sand: easy boring, noneemented, pumerous caliche 
gravels to 3” diameter. : ae ai 7 | 
| 6. 9’—12,.2’—caliche: hard. boring, cided. : | 
(Although ‘this log shows drilling to 46’, this depth as s well as ii depth 
of the caliche shown above | Is below grade for the trench.) | 
: 16" auger to 6. 0’. ye 


| | Bureau Classification es. 
ve rnies, 7 aa 3 e 


Station _ | Trench ~ Son | Balance of Excavation 


: 2+00 to 2450 _ a’ 5.167 ee 3.9 aoa &. oe oe i 
— -24+50t034+50 5.92’ 3.5’ 2.9’ sands'& gravels 
38150 to4+50 5.69" 1 te : 1. 8" solt oaliche pie 


‘Board Determination. 


100 x 1.6” x 2.33, 372.80. 
—— oF “18 81 cubic yards 





Bureau Classification 4 


 4+50 to 5+50 a op 4. a ne ieee & gravels 
vs (* * 2.07 soft ene. - 


Board Determination | a 


100 x 2.0’ x 2.33 _ A66 - 


no ~ 37 Cre 26 eubie yards 


ee Bureau G lassification: 
spare yte 6+50 9.43" 2.0 gravelly loam 


- 4.5’ top soil 
| 3. 4’ soft caliche & sand 


gps “APPEALS: ‘OF JB&C COMPANY ce igre // ae 
oe ee eee September: 28, re se 


B oard: Determination: ce 2 


100. 1.7" 2.38, 396.10. 
nye 





=14. 67 ‘cubic c-yards 


Bureau C lassification. 


et 7 re aaa. Depth: shat. +g it = sept oe ae 
Station Trench _ : Top... ~~ ‘Balance of Excavation — 
, in ie ee * Boil i Oa ls | | 7 


6-+50 to 7+50°° eae 40%. 1.0" ee : 
ge Se 4 gee te et | 3.0" ymaoderately hard. ealiche | 


Board Determination 7 


100 x 4.0' x 2.33. 932 ae, fa 
ar mes 87a 52 cubic yards : 


; Bureau Classification. 


-7+50 to 8+50°° aa QB) 8 40h: 1.8 caliche ene | 
ee 3 ee gs 8.0’ moderately hard caliche— 
e. 5’ ea caliche | 


Board Determination 


400 x 5.8"x.2.33.- 1,281. 50 
ar cones 27 37 4 46 cubic je yards . 


Bore log. on 537 centerline at station 8+ 14 cieue in n part: 
 0.0’-4.5’—fine sandy loam: easy boring, no cementation. 
4.5'-6.0’—loamy sand: _easy boring, weakly and ciate cemented, 
numerous caliche gravels & coarse basalt sands. | 
6.0’-9.0’—fine sandy loam: moderate boring, weakly and. denen | 
~ cemented, occasional coarse basalt and caliche gravels; calcareous. 
—-9.0’~10. ce fine sand: easy. Lees no cementation. 
. 4 Oe ence to 6. 08. ae a ee 


772 .. DECISIONS OF THE DEPARTMENT OF THE INTERIOR» 


Bureat Classification 


| Average | Depth 


[84 LD. 


| Station Trench Top. Balance of Pccavation ~ 
Depth =— Soil eee gs 7 
84-50 to 9-++50 8.37' 4.5’ 2.0! soft caliche 
re rr res eee 


Board Determination ak 


100 x 4.5! x 2.33 1,048.50 


= 1,048.50 _ 39 63 cubic yards a 


re (27 
‘Bureau Classification x 
9-450 t010+50 9.12 4.5” 2, 0” soft caliche i = 
| Board Determination 


: r 
100 XK O.1 x 2, 33 1 188. 30. =44, OL cubic yards 


ar a 
geet ; Bureau Ctassifation | 
10-+50 to 11+50 9.81’ 4.0" 2.0! soft caliche 
| = . 2.9° MHC 


be a ied caliche | 


| Board Determination ae 


i " “a eeeaees : ee 54.3 a7 cubic © yards 


: Bureaw Classifcation. : 


11450 to 12+50_ i 4.0’. 3.0" soft ei. 
= ote? = Bot MHO. 8. 
2.0’ sandy caliche _ 


4951 7 APPEALS OF JB&C:COMPANY. 7733. 
: — — September 28, 1977 _ 


| | Board Determination 


100°x 8.0’ x 2.33 1,864_, ae 

Sok sees “aT : 69. 04 cubic vyards 

- Bore: log at centerline: of 53-7 at station 12414 ane in ee ee | 
0.0’-12.0’—fine sandy loam: easy boring 0.0’-4. 8’, moderate boring» 


4,8’-12.0’; no cementation 0.0’—4.3’, weakly and strongly cemented 


- 4,3'-12.0’; occasional caliche | gravels 4 A, ee 12. calcareous 4.3’— 
12. a0 - (16”’anger to 4.8.) ; Pee 


‘Bureau C lassification 


Gy. , Average | Depth — i res. 4 = 
. Station -. Trench. Top - Balance of Excavation - 
- .. Depth Soll _ 2s = 


| 12450 to 183+50.. . 8.17” 30" 2.0" soft caliche 
| __.. 1.0’. moderately hard caliche 
- 2 9! ak caliche 


"Board Determination 7 a 


> 100. x 5.9’ x 2.33 _ 1,374.70 


a) Ae 27 =50. 91 cubie yards 


_ aaa Classification - 


13450 to 14150 ° 8.18" 4.0" 1.0” sit astichow | | 
8 ais | ae 2.0" moderately hard caliche: 3 
ae A i SRnGY. caliche 


B sae Determination 


ied 100 x 4.7’ x 2.38_ 1,095.10_ a ites 
- | 27 ; oF. oe 40. 56 cube yards : . 


Bureau Classification. | 





15450 to 16+50 8.85" ar ny, ee salen. <2 
= 3 ~--. 4,0" moderately hard caliche 
2.4’ sandy caliche 





6 oard Determination 


ae econ soe - 
ima x28 = 8.80 cubic yards - 


774 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [ee LD. 


Bore 162 on iene at = oa 1 154.88 one in sae 
0.0’-5 0’—fine sandy loam: easy boring, no cementation. 


5 0’-11.0’—fine sandy loam: moderate boring, oy cemented, s : 


- ealcareous: | 
11.0’-12.0’—caliche: Gane fc strongly ine 


| (Caliche : 1s ‘obviously: below: depth: of trench’). an auger to 6. 0’. ) o a 
| Pe Bun eau 1 Classification. - J * te 
OS ie Susaae. « & = ee Depth ta SC ee Ce 

. §tation  . . Trench © uae _ Balance of Excavation — 

To Depths Boll oy see mare 

16+50 to 17-4 50 : oe 8.40’ 4, 0” “4 0 soft: ne | 
ee ne a 2.97 moderately hard. caliche 
A ie ane oe 7 


Board Deters mination. 


, 
100. x 4.0 z $8 4p, 29 cubic ee 7 





| Bureau Classification 


~17+50 to 184-50 : 8.84" a 5 or | i 0” soft che. | | 
7 rn a ; 38. Ci moderately hard caliche 
Board Determination o : 


Giggs tals 358 1,118.40 © = 
ca; ina ae =41 AQ cubic yards 


Bureau Classification 3 
184-50 to 19+50 7.86" ; 4.87 3.9" soft caliche : 


_ Boar a Determination. 


10 x 3.0 x 2:83 908.70. 


“27 a 2" = 33.66 cubic c yards 


490] 5 APPEALS OF. JB&C:COMPANY. ©: 775 
; 7 September 28, 1977 7 ef 


_ : Bureau Classification. 


Station ~  -- ‘Trench. .« DOP Balance of Excavation 
© Depth = Soil 


19-+50 to.20+-50: 188 Ae 2.9" soft caliche 7 


OB oard Determination 


100 x 2.9’ x 2.33 675.70_. | a 
nr meas aT 975-7095, 08. cubic yards: _ 

Bore re sit phen 20-+-02, 40! ' Bast howe in. part: | 
0.0’-5.0’—fine sandy loam: easy ‘boring, no cementation. ah 2 _ 
-5.0’—10.0’—fine | sandy. loam (calcareous) : easy boring 5.0’-6.0’, 


- moderate boring 6.0’~ 10.0’, weakly cemented; 6.0’— 10.0’, ee 


cemented, numerous caliche gravels 4 ry, 
| Ae auger to 6.0.) ee Pee ae 


Bureau 1 Classifeation 
20-+- 50 to 21-+-50: 8.18" 5.5" 3.2° eon ealiche ms 7 
‘Board Determination. <4 arass . - | 


1003 x 3.9! or 33. 745.60 


et oe 





=27. 61 cubie yards 
| Bureau. Classieation. 
21-450 to 224-50 ee oon 3a bt caliche’ 


Bond Determination 


100 x 3.1 x 2.33 722.30 


“37 oF = 26.75 cubic yards 


| Bureau C ae | 





224-50 t023+50 9.0" 5.2 4 sot ealiche 7 


‘Board Determination -_ 


100 x 4.5! x 2.33 _ 1,048.50 _ 56.99 eubi a 


776 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
Bureau ¢ Classification 


Average | “Depth 


[84 LD. 


Station ‘Trench DOP ec. 4. Balance of Excavation . | 


Depth — Soil 


: 23-450 to 24450 "ea, 9.42/ 5.0! 1.0’ soft caliche _ 


1.0’ moderately hard caliche: : 


2.0’ sand & caliche 
0. 5! moderately hard caliche 
iB sie Determination. 


50 x 3.5! x 2.33 sn AO1 18: 
| a a 


Bureau Camifeation a 


24400 to 24429.7 9.67" 5.0" 1.0" soft caliche 


10778 16. 10 cubic eyaris . te ee ' 


1.0’ moderately hard sai 


2.0" sand & caliche 
1.5’ moderately hard caliche 


- Board Determination 


7 a 
24. 297 338 x 2. 33. 5 789.4 44 cubic c yard 





| Line Total— =761. 09 cubic yards - 


- Bore ee at. 24-429, 7, 40’ saat: snowed in ours 


 0.0’-5.0’—fine sandy loam: ene boring, occasional b: basalt and caliche 


gravels 1/4’ to 3’. 


~ §.0’-10.0’—sandy loam (calcareous): “moderate bees numerous 


basalt and caliche gravels 1/4’’ to 3’’. (16’’ auger to 5.0’.) 


405) ae APPEALS: OF JB&C COMPANY = = TT. 
% | a _ September 28, 1977 | | 


 JB&C Rocx Cram (Exh. A) | 





537 
Station | - Average Depth —  Potal 

14+00to8+l4 = |. 4,8’ 2.649 cubic yards 
—-8+14 to 124+14 | 5.4’ 1.864 
12+14t015+88 — ae 6.1’ 1.968 

15+38 to20+02 = i . 5.0" 2.002 _ 

20-+02 to 24+29 — ema a: Se Sot BO 1816: | 

Total = a 1,039.9 cubic yards 
_ 887A, a 


| Bureau ¢ lassification 


nae “Depth oe 


Station | ~~ Trench - Top - ‘Balances ae Excavation 
a z | Depth — | Boil oo. ee | — 
—-0F00to14+50 8.40 4.0" “4.0 soft éachs. 


a 8” 3" moderately hard caliche 


B oard Determination 


150 x 4.3’ x 2.33 _ 1,502.85_ 


27 ee OTs =55. 66 cubic yards | 


“Station 0-+00 on BB-7A coincides with station eat 14.3 on 53-7. Bore ioe | 
on centerline of 53-7 at station 8-+14 is described svpra. No caliche other 
than basalt and caliche gravels was indicated. 


Bureau Classification 


1-450 to 2-50 °° - ae . > 8.0% 1.5" soft-caliche 
| 7 . _ 4,8’ moderately hard caliche 





B oard Determination 


7 100 x 5.55! x 2.33 1,293.15. 


ey, ae es 47, 89 cubic yards 


TTB DECISIONS OF THE, DEPARTMENT. oF THE INTERIOR 
Bureau Classification 7 


| | Pidaes a 
Station _ Trench - Top.” 


| aa ae Balance of Excavation - 
Depth Sol ee , 


2450 t03+50 846’ 2.5" 2.0" soft caliche 
ites | 45° MHC” 


B oard Determination 


100 x 5.5" x 2.83 1, 281.50 


7 [84 ED. 


ey a ee ae, 46 cubic yards a 


Bureau Classification 7 
3-+50 to 4-+50 | * gir 53 0 2.0’ soft caliche 
8 | ed MHC 
B sia Determination 


100 x 4.1' x 2.33 955.30. 
ae el ae oy, = 35.38 aie yards 





| Bureau C lassi fiontion - 
4+50 to 5+50 8.387! 3. 0. 2. 2.0" soft galichs 
| 9.9" MHC 


=~ Board. Determination 


- 100 x 3.97 x 2.33 _ 908.70 | 
eke an 37 =33. 66 cubic yards 





Bureau Otassifiation 

5+50 t064+50 - 8.80" . : 3.0’ 3.0/ soft eligan, | 

rar, a a | 
Board Determination — 


100 x 4.4’ x 2.33 1, 025.20. | 
as) aa or =37. 97 cubic yards 


OBR ge - APPEALS: OF. JB&C. COMPANY ig BGS es, 779 
Poe September 28, 1977 a ni 


Burews. C lassification | 
een ee cay eae” Depth - ne hae Base ie, 
Station § © Trench = Top... ' Balance of. Excavation . 
"Depth Soil 0 a 
: “ae sandy a | 


Board Determination 7 7 


“100 5 4.0" x 2.88. 932 
ABN tush Blows 


Bureau: C lassification 


yt. 52 as e yards 7 


, 7+50 to 8+50 7 1a | a0 38. 3.3/ soft caliche a a 
ge Res iy! "lela, cen o” 1.6? moderately hard caliche 
1.87 oye caliche 


B oar Determination 
“700 < 4.98" 233° 1515335 sac 
a es 007 72 a cee y ar ds. 


Bure | Classification 


= §450 100450 «BID 80" 20" ol cach os 
ss 9 moderately’ hard: caliche | a 
1.6” y eandy< caliche : a 


B oard, Determination, 


Q 

= wont 3a = ss : : 33 _1, 071.86 - 8039, 70. cubic yards es 

A bate: ee on ‘centerline of 537A. at station 9-400 ee m i 
0.0’-5.5’—fine sandy loam: easy: boring, no cementation, occasional 
— caliche gravels.1.5’-5.5', Ea 

 §.5'~-10.0’—ealiche: hard boring 5. 5t-6: 5, moderate Doring ¢ 6. 5 ; 
10.0’; strongly. cemented. iS 16”’ ane to 5. ay oa 

rg | 248-048 77-20, : 


780 “DECISIONS OF ‘THE. DEPARTMENT OF THE INTERIOR (84 LD. 
| Bureau Classification _ 
Average | Depth. _ 


‘Station Trench Top. .  _ Balance of Excavation — 
a ro Depth Sol o aE 


9450 to10+50 8.21’ 8.0" 2.0" softesliche a 
e  8 ae 2.5’ moderately hard eis a 
1.2’ mene caliche | 


Board Determination 


100 x 4.7' x 2.33 1,095.10 aie 
re or eee sy ee 56. cubic yards 


Bureau .C haat tech 


10-++50 to 11+37,1 © 8.59’ 2.5’ 1.0’ soft caliche 
. ee 3.0’ moderately hard caliche 
2.6’ sandy caliche — 


Board Dee aon: 


87.1 x 5.6’x 2.33 1,136.48 | 
. 7... - : 27 == 42.09 cubic Chae: 


Line Total= = 4057. 61. 


JB&C Rock Caan (ixu, A) 
53-TA | 


Station _. Average Depth Total’ 


0400 to 11437 6.2" "608.3 cubic yards 
53-7B 
Bureau G lassifioation . 
0+00 to 1 +50 8.47 . 83.0’ 2.0’ leone sale? 


2.0’ moderately hard caliche | 
2.0’ aeney caliche | _ 


--495])° = APPEALS OF JB&C COMPANY =————<“<i‘C*O‘:C 
7 ee September 28, 1977 a : | 


B oard Determination 


Station Trench . Top Balance of Excavation  _ 
Fg ea pee Soil ice | 


150 x x50" 5299 1,747.50. 
OF "87. 


' Station 0+00 53-7B coincides with station 124 14. 3 on 53-7. The bore 


= 64. 72 cubic yards 


7 lee at station 12+14 on 53-7 has been described, supra. The log indicates 


A no caliche other than occasional caliche gravels. 

gee Bureau Classification : 

a “1450 to 2+50 he ear | 3.0’ 2.5! eos caliche | a 
aes sandy caliche 

Board Determination : 


100 x 5.25" x 2.33 1,223.25 _ 
| a8 





==45,31 ane yards a 


Bure 0 lassification 


2450 t03+50 = 8.74" 3.0" 2.07 loose caliche 
7 2. 2 sandy caliche | 


Board Determination 


400 x 5.2’ x 2.33 1,211.60 | -_ 
| ak Cae 211-6044, 87. cubic yards | 


Bureau Classification oa 


| 3-450 to4+50 0 | 7.66" -2.0° 3.0’ loose caliche a 
pai ee  2.0' MHC 
- ae sandy caliche 


Board Determination 


| “400 x 4.7' x 2.33 1,095.10 | a 
ra Peers a .56 cubic, yards 7 


782 DECISIONS OF THE,DEPARTMENT. OF. THE INTERIOR [84LD. 
Bureau Classification 
Station . Trench Top | Balance of Excavation — 
4+50to5+50 8.29' 20’ 2. 5/ loess caliche 
ee le ie pio? 30 MHC, 
atlas oy, caliche 


B oard Determination 


100 x 5.65’ x 2.33 1,316.45 : ane ene 
Peas On Y Ma ry a) ais the cubic yards 


— Bune Classification | 


: 5+50 to6+50 2.5" | 9.097 "2.0" 2.0’ loose caliche 
: teh 8.0’ MHC 
2. 67 sandy caliche 


ue a Board. Determination ae 
100 x 6.6 x 2.33 _ 1,537.80 


Ts a ee 56. 96 cubic yards 


Bureau. Classification | 5 | 
6-450 to 7+50 — cd Tee! | 220" 1; 5 Pipes caliche | 


2.5‘ MHC © 7 
— 2.8" sandy ouliene | 


‘Board Determination. oe 


100 x 5.55" x 2:33. 1,208.16 


ae. ee ee =47.80 89 cubic e yards 7 


Bureau 1 Classification Ps 


7+50 to 8-++50 ae ae ee <egF ‘1.5’ loose sae | 
_.° 2,9’ sandy caliche 


dest APPEALS OF JB&C “COMPANY es ee BS” 


7 September 28, 1977 


| Board Determination | 


ee a a ‘Average Depth : ; a ae 2 a 
Station © #$$Trench Top Balance of Excavation —. 
Sy ee Pile a 4 a ae Soil : pip eRe Ee Ok me Bia ed? ei 


400 x 6. “6B? x 9.93. “1594.45 
Se er ai 57. 39 cubic fe yaods 


Bureau C assifcation 


: 8+50 to 9+50 _ 7 ae = : 15 - 15’ iebse emiche Rage 
2.1! eras | 


B oad Determination oe 


ey 80 cibic yards i 

A bo log. on centerline at station 9-+00 shows in oe | : 
0.0’-7.0’—fine sandy loam: easy boring 0.0’-3.0’, ‘moderate cae > 
-3.0’-7.0'; no cementation 0.0’-3.0’, weakly and strongly cemented — 
-8.0’-7.0"; occasional caliche oravels 2.5’—7.0’ ; calcareous 3.0’-7.0'. 

4 0’ 10. 0’—loamy sand: easy boring; no onentanon occasional — 
"coarse > sands | and caliche. particles. ‘(auger to 3. 0") ae | 


| Bureau C lassification, 


LS abinie sor 15" 8.0" lose cache 
“2. 6! sandy caliche os 


RB card Determination 


100. x 6.1" x 2.33 1,421.30. at aa oe 
Tee Wome ar 64 cubic yards Gn, welts oe 


e, Bureant ee lassification - 
7 4 - 10++50 to 11450. 7 “8.40! . 2 0” 2, 2.0! ie calicho 
| 2 0” sandy caliche | 


784 DECISIONS OF THE. DEPARTMENT or THE INTERIOR 


Board Determination 


, Reaeee . Depth. 


: Station —. ‘Trench ZOp: =. 3 . Balance of Excavation 


ee Soil 


100 x 6.0" x 2.33 1,398 


27 oT =51. 78 cubic yards: 


Bureau Classification 


~.11-+50 to 12-++50 © 8.82! 3.0" 2.0’ loose caliche. - a 
13? sandy caliche 


B oard Determination 


100 x 5.37 x 2.83 __ 1,234.90. 


27 Pee tO =45. 74 cubic e yard 


Bureau Classification 7 
12450 t013-+50 8.83’ 2.52.0" loose caliche 


2.0’ MHC an, 
2.8" sandy caliche a 


Board Determination 7 


100. x 5.8" x 2.93 1,351.40 
ce = 2 anos 05 cubic yards 


| Bureas Classification - 


—_— 


13450 to 14425 8, 56" : oe 5’ 3.0’ loose caliche | * 


20° MHCO- 
1,6’ sandy caliche 


[84 LD. 





Board Determination : 


BcEan x 2.83 891.23 
a rae 








=33. 01 eubic chai | oe | / a ; : | 


4951.2: APPEALS OF. JB&C COMPANY. 3 =.» 785 
a es : September 28, 197) | : 


Bureau Classification 


| ieee BS Aecave Depth Yea & 
_ Station Trench Top Balance of Excavation 
oa : Depth Soil | | | 


—- 144425 to 14488 8.87" 2.02.0" loose ealiche 
i re i 1.5’ MHC. 
83. “ sandy caliche 


Board Determination 


63x 5.9 x 2.33. $66.06 


aT rer, “a7 8 .08 cubic oo 


| Line Total=726. 56 cubic yards 
JB&C Rock Cram (Exu. A) 
ae 
Station _ oa - "Average Depth — | _ Total 


 0F00to8+50 = BY 815.4 cubic yards 
— -8+4+50t0144+85 0 si 81D - 





627.7 cubic yards 
53 7c 
"Bureau Classification 
4 — “Deptt 


Station _ Trench Top | Balance of Excavation — 
i — .. Depth Soil 7 | | _ 


—0-+00t00+50 9.25’ — 4.0" 1,5" loose caliche 
3 : 4.3’MHC 
‘Board Deter mination 


50 5.05! x 2.83 _ 588.33. 
OF eras 





= 21.79 cubic yards, - a 


| 736 _ DECISIONS OF THE. DEPARTMENT OF THE INTERIOR oe Se 
Bureau Classification - 
Average Depth | 


Station ‘Trench «= Top. ~~ ~———~——SsCSBaalance of Excavation 
Depth. Soi ee ae 


0-450 to 1+50 | | - 8.37 - 3e 2. 5 fgace: caliche 
a | gti Oe oe ee 2.9’ MHC <2 


Board Determination a | 


100 x 4. 1’ x 2.33 966. 95 - 


aT == es oy 35.81 cubic je yards 


- Bureau Classification - 
1450 to2+50 97.75" “4.0 43" soft caliche : 
Board Determination — 
/ eg 
| 100 x 4.8" 2.98 _1,001.90_ =37. 1. cubic yards. — 
27 2? & 
Dien Deletes a 
2450 t03+35 8.09’. 6.0" 2.6’ soft caliche 
Bad Determination = 


85x 62.3" 2,33 455.52” 
Oe te ay gS 





=16. 87 cubic yards 
53-70 abate 1.58 oth = 


- JB&C Rock Cae xn. 4“ ae 7 ee fu, 2 * 
Se 58 -7e.. | Ogee alia ce 





Station Average Depth Total 





0-+00 to 1450 — - » e  } 2.6" 33.7 cubic. yards 
1450 t034+85 0 Normal” | 


4951 APPEALS OF JB&C. COMPANY = BT 
| Pgh * on 28, aoat og 
53-7D° 
| Bireau, Classification 
ae | Average Depth aoe: 
Station Trench ‘Top Balance of Excavation 
.. Depth Soil es 
0+00t01+50 8.66’ 3.0’ 1.5’ loose caliche 
ane ee a ee 2.0’ MHC © 
a ean caliche 


| Board Determination 


af 150 x 5.45" x 2.83 1,904.78 


ae Oe net = 70.55 cubic © yards 


_ eam 0-00. on: 53-7D eu Gdes with. station 16-4143 on 53-7, 
The bore log at station’ 15-+88 is described in detail supra. The only | 
_ caliche shown was from Al. 0’ to 12. 0’, which is” below t trench depth. | 


Bureau Classification 


1450 to 2450 — 8.697 ca 1.0 16086 caliche 
| 2B MIC 


= 2 27 sandy caliche : - 


"Board Determination . 


100 x 5.7" = 2.33 1,328.10. 


" 2s 97 =49. 19 cubic yards 


" Bureani ment 





2-50 to 3-450 - 9.997 867: 4.5" loose calicne 
2,0’ MHC 
2.8’ sandy caliche 





B oard, Determination 


1 5.557 
100 x 5.55 x 2.88 _1,281.50 = Pana 46 cubic yanls 


788 DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


| Bureaa C Massification : 


Aine peas a8 


Station —Ss Trench. Top a Palante of Excavation 7 
— sey. Depth -¢ “Sbile . 2, are tae _s: 
83450 t044+50 8.43’ 2.5” 2.0" loose ééliche 
a Pah ee ~  §.2.0/ MHC 


88’ sandy caliche | — 


Board ane 


100 x 5.8’ 2.83 1,351.40 — 


37 5 05 cubic yards 


Bureau Classification ~ 


A+50t05+50. - 8.65’. 2.0’ 2.0’ loose caliche 
. | a OR a ae 4.0’ MHC 
1.2’ sandy caliche 
B oard | Determination 


100 x 6.2’ x.2.33 . 1,444.60 


a7 oe = 97 58.50 cubic yards 


Bureau Classification 


5+50 to 6+50 8.55’ 1.5’ 2.0’ loose caliche 
| | —. 1.07 rock 
3.0’ MHC 
1.6’ sandy ‘caliche 


Board Determination ; 


100 x 6.6 x 2.33_ 1,537.80 


i) nee 2 oa = 56.96 cubic yards 


[84 LD. 


son Se eee “APPEALS OF JB&C. COMPANY » eee? FSO: : 
| 2 | September 28, 1977 , ane 


Buren Classification 
ES Average Depth . — 


Station — - Trench Top = — Balance of Excavation 
oe - Depth. Soil , oo act a 


B50 tO 725 ax tad 2.5" loose caliche 


2: 0’ rock 
y9" MHC pete 
| ae caliche peconenel 


: - | Board: Determination 

75x 6.15 x 2.33 107471 0 

an | ar ae 37 = 89.80 cubic yards | 
58-7 D Line Total= =367, 51 cubic yards 


| TB&C. Rock Cram. (Ex A 


: (87D oe 
oe. - Station =— ‘ deceenes Depth Total. 
040080749000 8 259.1 


(53-75 


oon Classification. 
0+00 to 0-+50 | - . es . es Buea fieure—MHO—5.4 


Station 0-+00 on 53-7E coincides with station 24+-29.7 on 53-7. The 


| . | oe bore log at 24+29.7, 40’ East, on 537 has been described in detail supra. 
Bae mee caliche other than basalt and caliche gravels was maa : 


| Bureau Classification 


| 0450 to1+50 : 8.93’ 5.57 1.0° loose eiehs 
| Bee ane,” _ 2,9’ sandy caliche 


790. : : DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 


B card Determination 


| Average — | Depth 


Station = | Trench Top... Balance of Excavation 


*. Depth  — Soil 


s “100 x 3.4’ x 2. 33. 792. 20. 
| BT BT 





=29. 20.24 cai yards | 
| Bureas Classifoation. 

| 1450 to 2450. 4 . => : . 5.0" 2.5’ ERE 

“a Board Determination oe ee 


100 x 3.05’ x 2.33 710.65. ae 
i aa a7 =26. 32 cubic’ y ards : 





Bureau Classification = 


2+50 to 3+50 _ 8.06’ cea co caliche 7 
= | 4. 2. 1” MHC 


_B hey Determination . 


ages al 664.05. 
ee 





Bureau Classifeation 


; - 3-++50 to 4450 — - 7 8.177 3.0" 2. 0” ‘oose caliche 
20" as caliche : 


B oard | Determination 7 


100 x 4.7 x 2.33 1,095.10 


= Tog = 40. 56 cubic yar oe 


a7 — + oT 


= 24.59 cubic yards: aa 


[84 LD. 


495) | APPEALS OF JB&C COMPANY =~ 7QL 
oe ; 7 7 Renton ber 28, 1977 . | tHe 
Bu "COU Classification 
ge tae aaleis Depth: ew oe eon See ee 
Station | . Trench Top | oo Balance of Excavation 
| ... Depth Soil oo | Se ee 
— 4-450 to 5+50 we 8.83’ 3. of 2, 0” loose caliche sd 
23" sai Salidhs a 


‘B oard Determination 


100 x 5.3’ x 2.33 1,234.90 . | She 
| an weer ae 74 “cubic yards 2° 


‘Bureau Classification. _ 


B50 to. 6-+50 sg 8.937 | “a oe ise caliche 


e. a ener cane wr oe 
Board Determination | 


, ta 
00x ¥ x 2. 331 88 9553. 07 eae yards i: 


SF dubia ¢ lassifoation . 


= ~ 6-£50 to 7450. 7 8.52" - 2.5" “3.0 lode caliche Lie, 


: ~2.0/ rock or 
ed 1. 5’ sandy caliche x | 
Board: Determination 


“100 x 5.0! x 2.33 1165. 


O70 aT “a7 = 48. 15 cubic yards 


Bureau Classification — 


745008450 BT! Bt 3.0 loose calicho 


1.5’ rock ee eee 
o yk z sandy caliche coi | 


792 — DECISIONS: OF THE DEPARTMENT . oF THE INTERIOR 


Board Determination DS 


" Average ~ ~ Depth” 


[84 ED. oom, 


Station Trench Top ..-...  -Balanee of Excavation po ge 


ae Soil oe. 


100 x 4.7" x 2.58 1,095, 10 
Pe a akan 27 é 


Bure: C lassification 


8+50t09+50 - | “8.587 38.5” 2.0’ loose caliche 
= a aS 1.0’ rock 
07 MHC |. 
2 16t sandy caliche 


Board Detsemindiion 


100 x 4.6’ x 2.33.” 1,071.80. 


aT eg + = 39. 70 herbie ade 


Bae Classification -” 


9-+50 to 10400 8.60’ 2.5" 1: 57 ipoee caliche 
| Sh 4 a. 2.07 rock .. 

2.0’ MHC 

1.1’ loose caliche 


B oard Determination | 


50 x 5.3’ x 2.38 617.45 
5) ae a fa 





== 22.87 cubic yards 
53-7E Line Total 365.90 cubic eae 


JB&C Roox Oratic Gixs, aya! 
53-78 | 


= _. Station Hots, “ ~s ia ee _ 3 Total 


= 40.56. seubie yards a oats 


~-0-+00 10 10+00 1 Os. = * 250.3 cubic yards 


495] 


APPEALS OF JB&C COMPANY = 793. 
| _ September 28, 1977 | | = oo 


“508 


. Bureau Classification | 


Ya - ee oe is a4 Average Depth ~ 
.. Station — 


Trench Top | Balance of Excavation 


: 8 4 ‘Depth of 


0+00 to 1450 


1450 to2+50 — 


64’ 6.0" 0.9’ sand & caliche gravels 


y G Bureau Classification — 


7.37! 8.0". 4.0’ silty loam w/gravel veins 
. sand & neers - 


‘Bore log at tation 2400 ¢ on. deneerling shows ine sony Toad to 10. 0’, —— 
~ silty loam from 10.0’ to 15. 0’ , all easy boring, no cementation, with — 
| occasional caliche eravels 6.5’ to 10.0’. ae . 


PRAT 
Soe ae 
ivi tae 
. omeprmia aay 2 


6+50 to 7150 — 


(16" auger. to 10. se 


Bureau Classification 


10.52’ 6.0’ 3.0’ silty loam, loam & gravels ate 


oe —-2.0' silt & gravelly sand . 
11.09" 6.5’ 3.0’ silt & gravels _ 
i 2,1 silty gravel sand — 


11.838’. - 7.0’ 2.0’ silty loam . 


2,8’ sand & caliche a a 
11.35’ 7.0’ 2.0’ silty loam eee 
oO 2 = 2.9’ silty loam & caliche ee ele 


11.90" a 7.0" - 8:0" silty loam & gravels - 


2.4" caliche craves = silt 


Bore log at station 74-35, 100 left, a fine sandy loam, —_ sand, 
sand and silty clay loam, all easy boring to 15.0’, noncemented, with 
numerous caliche & basalt eravels to 1%" from 6.3’ to 18.7’. 


eee auger to 10. 0"): 


794. «DECISIONS: oF THE DEPARTMENT ‘OF THE INTERIOR [84 Lp. 


| Bureae C lassification, 
Average -_ Depth — 


Station Trench Balance of Excavation _ 


7450 to 8-+50 : 7 7 11.99 E 70! 3: 5 ety oe & wane : - | 
aa : 2 a 2.0’ caliche gravels 
-“8+50 109420 ~ -..11.0% .. 11.0’. 0.5" caliche gravels a 
B oard . Determination 

- None 

= FOG ne 
000 to 14-50 784.87 3.5" sandy caliche 
Board Determination Z a” 


150 x 3.5" x 2:33" 1,293.25 | = 
~ a =45, 31 | enbic © yards - 7 
| “Bore log at station 1+100, 67’ : left, ee in one 
— 0.0"-8. 5’—sandy loam: bed) boring, 
gravels to 1’ diameter - 3 
3, 5 "-7.6 ‘—loamy sand; 


noncementéd, fi ew “caliche 


- easy ee wigheueniade a calichs 
gravels to 3/7 dice becoming numerous 5.5’-7.6’ 


7.6’-10.0’—caliche: moderate boring, strongly cemented (the caliche 7 
Is below the depth of the trench) (16° ’ atiger to 7. 6 ms bees 


Bureau Classification 
1450 t024+50 | 8.00" ae | 3.9 laa a 
Board Determination 


100 x 3.97 x 2.33 908. 70 ra 
| Osa 5.88 “OT 2835.6 66° 6 cubic © yards . 2 


495) BEERS APPEALS OF Sapna ih ta cere 795 
nce’ a } September 28, 1977 | | | 


| Bureau. 0G assifoation 
, eee, “Average Dept Era ee ee 
Station — Trench — ga: Balance of Excavation 
2450 to 3+50 - © 73". ps - 2.0" loose caliche — 
ae: are ee Pu ee caliche | 
a Board Determination 


oe 100 x 4.7' x 2,33 1,095.10 


| 27 os a=; MeL. 56 cubic yards 


Bureans ¢ lassijication 


3450 to 4450. | a 2.0": 3.0" loose bed tee 
Board Determination 


100 x 5.5’ x 2.33 1,281.50 
rr ey SA —— A 
3 27 : - . “2 =. 47. 16 cubie yards 





Bore log on ‘centerline at station 4} ou shows 1n part: 


0.0'-3. 3'—very fine eanaly ‘loam “easy” boring 0.0~ 1. 5! lens | 
boring 1.5’ to 3.3’, no cementation, numerous ealiche: gravels a 
Y3" diameter 15333): o 

3.3’-7.5’—caliche, moderate boring, eee se seiicnieee. 

7. 5° -15. ile 8 clay loam, easy boring, no cementation. 

oe | 16" auger to 3. 3°) a 


Bureau Classification : | 


— : 4-- 50 to 5-+50 2 “9.09” j 4 0" 2, a igo eslche: _ 


. 3. 5f sandy caliche 
2. 6" ” sandy loam... a 


| Board Determination : a = 


100 x 4.5" x 2.33" 1,048.50" 
Umea a seraes ai aT Pana 83 cubic yards 


 248-048—77——-21 


796 DECISIONS OF THE, ‘DEPARTMENT, oF THE INTERIOR [84 LD. 


Bure i 0 Classification | 


Station . Trench Top -... ‘Balance of Excavation 
~ Depth SO EE ig oo 


550 t06+50 8.3’ 2.0/3.0" loose caliche 
2.9" sandy loam 


Board Determination 


100 x 3.57 x 2.33 815.50. 


ae 





30. 20, cubic yards oe 
B wreau. Classification = 


— 6+50to7+50 = 8.43’ —1.0"_ 2.0" loose caliche 
oe 8,9 sandy caliche 
c 2.0" sandy loam 
B oard Determination 2 


100 x 4.9" x 2.33. 1 T4170. 
Ne. Bae 37 = 29. 9 cubic yards 


4 : | Bureau Classification ag. as 
: 7+50 to8+50 7.86” < 1.0" 2.0" ‘iecsé caliche oa gk 
ie 3 a oo | 8.0! sandy caliche ere: 
“2 A’ Sandy | loam... | 
| Board Determination : 
100 x 4.0 2.88 932. 


wa 7 rg —34. 52 eabie yards _ 


| Bret @ lseifcation 


8450 t094+50 to - Ra 2.8" ee RATT - | 
: a ee te 3, 5 sandy caliche a 





nee 


. » APPEALS” OF <JB&C: COMPANY. 3. fats 797 
September 28, 1977 gt | 


Board Determination a 
ee Depth: : 


Station ‘Trench ae a _ Balance of Excavation a 


100 4:75" % 2:38 ne 106.75 | 
to a ae PE =40, 99 cubic yards 





| Bureas Classification 
9+50t010+00. eo a pe ee salen 
| Ang 9 8 | Sat hle eoney caliche 


B oard. Determination 


50 x 2.8 x 2.33 291.25 
a a a ae 10. 79 ae yards 


- Bore log at 10+30, all’ left, aes in part: 


ms Of. 5 ins sandy loam: easy boring, noncemented | | a 
_ 1.5/-9.7’—loamy sand: easy. boring _1.5’-3.7’, moderate boring | 
—  B7/-9.7', poncemented, numerous ealiene raed to 3” diameter a 
-9.7/-14.7’—weathered basalt, moderate boring. (The above basalt as 


_ well as basalt from 14.7’ to 15.07 is Ree for A cue of ye 
“aon: (16”” auger to 9. a. ) | 


eee Burret. Classification 


2: 2.0! oe cahane: * eaters 


~ 10-+00 to 10+50 — ey 60" 7 a 0” 
a ee ae 3. 0” sandy. caliche 


a8 cand: Determination 


ie cot acs _466.00_, sad ae 
es 27 17. 26 cubic yards . 





| Bureau 0 vassifcation. 


10+50 to 1 1-b50:- me 8: 5 3.6 cay. caliche | 


798 DECISIONS oF: THE: DEPARTMENT OFTHE INTERIOR | 


Board Determination 


.«. Average - ~ Depth 


(84. LD. 


“Station «Trench «Top Balance of Excavation = 


100 x 3.6’ x a ae 
3 oT = “oT ee 07 cubic yards 


Bureau: Classification | 8 
114-50 to 12-50 7.67" | 8.87 4.7” sandy each . 


| B oard Determination 


100 x 4.7" x 2.33 1,095.10_ 


oa a =40. 56 cubic cer 


Bureau Classification | 
124-50 to 134-50 7338 5.0 (28! sandy caliche 


‘Board Determination ' 


100 x 2.8’ x 2.33 652.40 ee a erst 
ot oe aoe 16 oubie ¢ yards 


Bureau 1 Classification ee ss 


2B oard De termination 


eee 605.80_ 
el 7 99. 44, cubic yards 


“.Baréaw: Classification | : ve 


14-450 to 15-150 580 ae 3.0" 1. 1.0” ‘Toose caliche 


495] = APPEALS. OF JB&E COMPANY = OQ 
Oe ae “= September 28,1977 er 


B oard: Determination 7 


ei oe Average : Depth a od fab oy ois | ae 
. Station =~ Trench . Top - - - Balance of Excavation — 
, oe * Boils. .c0e a a ee ee 


100 x 3.0’ x 2.33_ 699 


27 ary, Oe? == 25.89 subio yards 


| Rien Classification ae 
-15+50 to 16+50 7335.0" 2.8" sandy ealiche 


B oad Determination 


7 100 x 2.8" x 2.38 652.40 ~ | oe 





“Bore log ¢ on ee at station 16-400 eer in parts | 
0. 0’—4.0’—fine sandy loam: easy. boring 0.0’—3.0", moderate: boring 
—8.0’~4.0’, no cementation, occasional caliche. gravels 3. 0/4: oF Fg, ae 
4, 0’-7. 0’—caliche: hard boring, strongly cemented’ oo 
7 Oe 15. 0’—silty lay loam: easy boring, no cementation a. 

: 6” auger to 4. O° ; 


: = _: Buoone- Olssifiation? eae 
- 16-+50 to 17 +20 - fiat . 4.07 a sandy ee 


- Board Determination 2 ere ts 


“70x 3.7" x 2.33 _ 603.47 
| 27 DS 





—=99. 35. cubic yards 


-: Bureau Classification 


— 17+20to17+70 7.397 < 4.5", 3.4’ sandy caliche 


248-048—77-—22 


8000 DECISIONS | OF THE DEPARTMENT OF THE INTERIOR [84 LD. 
‘Board Determination | 


7 50x 3.4" x 2.33 396.10. 


— ca | : ers = 14: 67- cubic e-yards— pees Gracia 59 


~ 500 Line Total ser. 17 
- ; Bureau | Classification _ 
92400 7 tol 50° gus 70! “18 "sandy loan &'c aliche gravels 
| : ereticree ae a rere 7 


1+50 to 2+50_ 2 | 8.47" i 4, Or ~ 2.5! sandy jehini - | 
rn ee. 2. a sandy doam & caliche gravels 


_ Bore Jog: on gee ln at Bealion n 2-400 ae in part: ay ee, 
0.0’-15.0’—fine sandy loam: easy boring, no comiensation; occasional 
caliche gravels, 4” to. 3M, (16°" auger to. 10. 0’ os ; eo 


— Burews Classification i ide 


2450 to 3+50 9.15" ‘ae: einai 
Cees yee Sb dee 2. 2" sandy. loam. 1 & caliche. . (ieee as. 


.. Board. Determination. a eer 





100 X 1.1 x 2.83- 256.30 
7 ee a7 9 49 cubic yards 


oa Bureau Cassifeation . " _ 


“3+50 to44+50- 8.80’ 7 ee . Ls" sandy loam Fe 
noe 3 “a cca “9. 2.0" sandy loam & caliche eo 3 


we ain ee ime eee cae mee tem e- Sen ee — enorme ian se et oe oa 


Board Determination 


“100 x 1.0 x 2.332233. 
O87. —«OT 5578. 63 ane yards 


oa ase  erlsbwwuketans ieee Celta diaeniel, ealteerrae detest a eaee 


495) APPHALS OF JB&C COMPANY. =~. SOL 
Z 7 | : September 28, 1977 


a & Bureau Otassifeation 


“Sts “Averdge “Depth ye 
Station ©... Trench... Top... .. Balance of Excavation > 
| — Depth Soil ere : besa 


4+50t05+50 10.12’ — 5.0’ 2. 0” sandy Cee 
nee a oo 8,0? mostly sandy loam. 
5150 t06+50 10.27 5.0’ 2.5’ sandy loam & gravels _ 
: aa “a ia "Oe AF aoaily a losin 
6450 to 7+50 = 10.48" 5.0". 5 eee loam & & gravels be 


- Bore log on centerline at 7450 eee im part: 


0.0’-15. 0’—fine sandy loam: easy ‘boring, no -coimentation, occasional 
- caliche eae Yr —-37" diameter. (16’’ auger to 10. 0" ) | 


= Bur "Cau Classification coe 


| 74-80-to. RABO ici 10460 ened 5! sandy loam & gravels . é i. ; | 
a | | | .. 4.0’ sandy loam : 
— 8+50t094+20 ~—:10.82’ 6:0’ 2.0’ sandy loam & gravels: 
| ee eee - °3.3’ sandy loam |. - 
9+20to9+70 ~ 11.23’ ~ 6.0’. 2.5’ sandy loam & eravels- 
z eS 3.27 sandy loam : 
lB he 50D Line Total=18.12 cubic yards. Aa, es sa 
Bureau, Classifieation 


Bureau Classification 


(2450 t034+50 9.17" 5.3” 3.97 MHO- 


(802 DECISIONS OF THE DEPARTMENT ‘OF THE. INTERIOR 84 LD. 
Board Determination, | 


Station “ “Trench | “Top — . : Balance of Excavation - 
Sekiided | Soil | oe ye | 


100 x 3.97 x 2.33 908.70_ 





== 33. w cube yards ; / 

| a v Sg ‘Bureaw Classification 

Mier eae a ‘oar’ 45! 50! = -_ 

ae ale Determination | 
vga, 165g Lb cubic yards 

: Bureau Classification | 
- nee to 5-450 i J : “ 9.29" ms oe 3a MHC ; st 
Board Determination _ - 


100 #°6.8/ «2:38. 1294.90. | — 
7 cake ca = oT , ~=45. t4 cubic yards. irae 





Bore log. on. esntanicn at. ea fei 44-80 shows i in ae. 


—0.0'-5. 0’—fine ‘sandy. loam: easy boring, no cementation, numerous ~ 

caliche gravels 1/2’’ to 2’’ in diameter. : 
5.0’-8.5’—caliche: hard boring; strongly cemented: 
—-8.5’-15. 0’—silty clay loam: easy boring, no. cementation. 
— (16" auger to 5.0”.) 


Bureau Classification ee 
Picaintonbiart a | 82! 6.0 soft caliche 


B card, Determination 2 | 


~ 400-x 6: 0” x 2. 33. a 398. sonsty Tiishepe ate Sak 
ee 27 5398 51, 78 cubic yas | 


495] of APPEALS OF JB&C COMPANY: .- 803 
4 a | se epienles 28,. AON ic be nee e 


od. ee Average Depth | - — ek Cae eee ee 
. Station Trench - Top Balance of Excavation 
Te i Depth ~~ Soil. St | : 


6+50t07+50 8.92’ 3.9 5.0" caliche sand & gravel _ 
"Board Determination 


100 x 5.9" x 2.33 —haT4.70,_ | 
oe aes * Oo” =50. 91 cubic e yards | 





| Bureau e lassifcation 


-8+50 to. 9+50 7 - ; 8.07", - 4.1¢ 2.7" soft caliche so 
ee Oe ened : 2.0" [soft caliche] 


B oard Determination 


100 x 4.7’ x 2.33 1,095.10 2 eS 
OF BS ==40.56 cubic yal ds . 


Bureau Classification — 


9450 to 10+50 8.68’ 4.1’ 2.5’ soft caliche 
a i i ee a a perce 


B oard Determination 


ee 100 x 4.5’ x 2.33 1,048.50. : | 
ae cain ) a7 | a7 = 88. 83 cubic je yards 


‘Bore ioe on ‘centerline at station 10-+62 shows j in part: , 
0.0’-5.5’—-very fine sandy loam: easy. boring 0.0’-5.0’, modente bow : 
ing 5.0’-5.5’, no cementation, numerous caliche gravels 1 ee : to 8 ane 
in diameter. © 

_5.5’-7.0’—caliche : moderate Solis rans nanan. | ae 
7.0’-15.0’—fine sandy loam: easy boring, no cementation, occasional : 
basalt erevets He to. 1-1/2’ in diameter. 
| ae “as” auger: to 5. ay eh Si 


804 DECISIONS oF THR: ‘DEPARTMENT. OF ‘THE INTERIOR 


| Bureau Classification 


“Average — Dee 


- Station = Trench Top ~ ae | "‘Balasiee of Excavation | 


“Depth Boil 

10+50 to11+50 7.82’ 4.1’ 2.5’ soft caliche - 
7 ; ~ 2.0’ hard caliche 
Board Determination 


100 x 4.5" x 2.33 1,048.50 048. 50_ 3g, 83 cubic a 


27 6g ae. 


peal Classifation : : 


[84 LD. 


11-450 to 12+50 | 7.56’ . 4A’ 15! softesliche 


— 1.7 hard caliche 


Beara. Determination. 


100 x 3.2 x2.33- 745.60 


aed 





— 


aT ary a =21.6) 61 bie yards 


Bureau Classification ; : 


12460 t013+50. 7.88 4.5" 1.5’ softesliche = 


1.9’ hard caliche 


| B oard | Determination 


100 x 8.4" x.2.33_ 792.20 


27 27 





=29, 34 we yar 


Bureau C lassification. Play | 





 18+50 to 14450 ae 744! ; 40" 1.5’ soft saliohe.c 
. Sete | oS ae os hard caliche., 





Boia Determination es 


100 x.3.4' 2:53. 792.20 


oe or 27 =29. 34 Gee yard 





495] APPEALS -OF JB&C COMPANY. > 805 
| Te | _ September 28, 1977. Vig ese 


Oise a os Average Depth | a Oe ae Sag, 
Station 7 Trench Top . . Balance of Excavation 
| se a OO ae ae sel sn area | 


14450 to15+50 7.27" =~ 4.8’ 1.0’ soft caliche 
eo so Z Sak arc ee ree, 


B nnd Determination 


Tee, 100 x 2.9’ x 2.33 - 675.70 - 


a) a BT =25.03 8 cube yards. 





| Buea C assfcation 


15450 to 16-+50 7.7947? 2 soft oaliche os 
Board Determination Ea oe 


100 x 3. 1x 2.33, 722.30 





=26. 75 cubie yards . . : Weg 


“Bore ie on ee at station 116-00 ones im. oan Om ee 4s 
0 0’-5.2’—fine sandy loam,. - 6asy boring, nonceriented: scattered _ 


caliche gravels up. to 2” in size. (Drilling accomplished with a - 2 


hand auger shows refusal at 5.2! on hard. material Mees to be. 4 
~ caliche.) | cai : ee Pe ; 


a" Binet Clawmpuation © ge ee 
16+50to17+50 8.24’ 4.6’ 1.3" soft caliche — 

: | vale 2.3’ hard caliche 

7 Board Determination | 


100 x 3.6’ x 2.33 838.80 eee 
— * Oe aT | =31.07 cubic o yards ae, 


806 _ DECISIONS oF ‘THE DEPARTMENT OF THE INTERIOR [84 LD. 


| Bureaw C lassification, | 


ee eS ‘Average... Depth a ae 
, Station Trench Top . | _ Balance of Excavation . | 
i, ge 4 RE Depth — | Soil 7. re {as 


: 17+50 to 18+20 © . 8.35 4.57 1.27 soft caliche 
oe Bt cee 7 wees "2.6" hard oe oe 


‘B oard Determination 7 


errs 619.78 i page, © 
ae ee a On f= 22.95 cubie yards oe 


; 7 _ «50K Line cn e 535. 55 cubic yards 
>  50F 


Bureau Classification . _ 


_ 0+00 to 1450 -. 10.10’ 4.5’ 2.0’ sandy loam w/gravels _ 
= AA sandy loam, caliche eravel 
1450 to 2450 7 9.76". 4.0’ 3.0’ sandy loam & gravel | 
E eee eS 3.3! sandy. loam & caliche gravel | 


: | 0.015. 0" fias sandy toe easy y boring, » no “cementation, “ocea= _ 
. a - sional caliche erels 12)? j in diameter. | = | 
| (16"" auger to 10 0’ a 


Bureau Classifvoation 7 _ 


 24+50to3+50 ‘04st 2 4.0" 3.0" aa bas Sivele - . 
eee a ee ee ee © 0’ sandy loam, caliche gravels eo 
—8+50t044+50 10.88’ 5.2’ 2.5’ sandyloam = 

2.9" sandy loam, caliche gravels 
- 5+50t06+50 10.83’ 6.0". -1.8’ sandy loam” 

ee Se a ee ee eee ae gr sandy loam, caliche gravels - 

— 6+50t07+20  =:11.07’ 6.0" 2.0’ sandy loam or 

ae (6, C) sak ae ee Pa oe sandy loam & caliche gravels ce 


2 495] _ | a ae APPEALS: OF: JB&C” ‘COMPANY? Lethe: 807 me 
2S nn i September 28, 1977 — a ae 


Board Determination | | 


Station Trench es Top °. «=. Balance of Excavation = = 9. | 
Se i Te Depth. - Soil . _ eee. fs. wes 
“None ; 


: - is ie at sincen 2 BEIT 54 sieht, ‘sliow8 in oe 
 0,0’-5.3’—fine sandy loam: easy boring, noncemented.- 


5.3/8. 1’--loamy sand: oe boring; noncemented, : fow y aliche aS 


- gravels to. 1”: diameter. bo : ae 
_8.1/-15.0’—sand: ' easy Woring,- weakly cemented peds, ‘scattered “see 
oa = caliche gravels to a diameter... — 

De + (16"* auger 07. 701) 


| 506. . “ = 

: | ee | Bureau Classification | | 

: 0-+00 to 1450 © “aaa s oe 0" 1. 1.0! silty caliche wut e - 
at 9 sandy Toam 7 

Board Determination 


| Pe 150 x1 "3 ee 349.50. 





= 12. 94 cubic yards 


—_ 


, eke OT ok OT 
Bore log at) 1-463, 100° left, shows. in part: ee 
0.0/-6. 5/—very fine sandy loam: easy boring, noncanonical - F 
6. 5’-8.7'—loamy sand: moderate Penne, noncemented, numerous a 

| - ‘caliche gravels to 3’ diameter. : - es 
8.7'-15. 0’—-gand: easy Beene noneemented, numerous caliche eravels, ae 
to ME diameter. te cs 7 ore 
eae auger to 8. v oe. 


Bureau @ Massifoation 


hae < i +50 to 2450 7 ‘6a! ; 7 be 0” ff 0 ” silty saliche eres 


1.5’ sandy’ caliche _ meee te 
2 . eendy loam - ae 


808 DECISIONS OF THE DEPARTMENT OF THE INTERIOR . (84 LD 
Board De termination 
Average “Depth: aoe ee 


Station Trench Top + ~—”:«CBalance of Excavation | 
ee ee ee Depth | — on | ees ; he 


100 x 1.5 2.88 349.50 
cn ares tea 12 94 cubic yards 


Bureau ¢ lassification. - 
: 24450 to 3+50 10.99" : 5.0" 2.0' silty sales gravels 
Pe ee Te” he a Mamata 


Board. Determination | ; 


100:x4.5'x 2:38 1,048.50 — 
ORAS 2M _ 108.50 55 .83 cubic ae 


| Bureau Classification — 
| 3+50 to 4450 10.70’ - .6.0’ 1.0’ silty caliche gravels — 


42! Eee caliche 


‘Board Determination 


100. 4.2! 2.33 978.60, 


Cee 37 Sy 36. 28. cubic yards _ 


‘Bureau Classifiation _ 


: 4a 50. to 5+50 Bie : 10.74" ae 5 2 0 cee caliche gravels 
ie ao ae er es 4. v aeuey caliche | 
| Board 1 Daemon = 


100 x 4.7’ x 2.33. 1,095. 10° 
i amen = 40.56. cubic yards 


" Bore ie on nenieeliae: at inti 5-+12 shows i in ace 


_ 0.0'-7.0’—fine sandy loam: easy boring 0.0/-6.0’, Seas poding aoe 


6. 0’~7. 0’, no cementation, few. scattered caliche gravels rt Ot, 
in diameter. ae | 7 = 


4951. APPEALS OF JB&C COMPANY: 00 
| _ 7 | September 28, 1977 


deere “Depths =? 


809 


Station Trench Top =. Balance of Excavation — 


= coves Soil ~— 


- “7, 0’-11. 0’—calliche: ice boring, atnongly cemented | 
. A 0’-15. O—silty: clay loam: easy boring; no. cementation. 
| (16 auger to 7. 0”) 


| Bureau Canes | 
- 5+50 to 6+50. a ~ 10.63’ a 2 5! 1.07 ae iste e gravels 
7 A. aes 6. 6° ney calicae | 


B oard Determination 


100 x 6.6" x 2.33 1,537.80 _ 


“37 ~ eeirer) a =56, 96 cubic e yards 7 


Bureau C tassifoation 


6+50to7+50 FAR: 3.0’ 2.5 5° caliche - 
OB oard Determination 


100 x 7.6' x 2.83 1,770.80. : 
00s 18/258 1770545 .59 cubic yards 7 


Burews. Cc lassifeation. : 


- 7-450 to 8+50. ae esa 20" 8 “3. 5! sbliche: | ; ee 
Se ee | _ 5.8" sandy caliche aa 


B oard Determination 


“100 x 9.8" x 2.33 2, 166.90 
rer ree 


8450 t09+50 9.35 20° 30°’MHC | 
“nas a pie es oe 4,9" sandy caliche- 


-=80. 26 cubic yands eo 


810° DECISIONS OF THE DEPARTMENT. ‘OF THE INTERIOR (84 LD. 


eB oard Determination 


eS Average Depth. ” ee ee 
Station - Trench | wae - Pi, Balance of Excavation 


. : 
| soe 7.9 2.88 88070 68. ig cubic e yards 


are a 27 


Bore ioe on estate: at étation: 10+90 oe in part: 
0.0’-4.5’—fine sandy loam: easy boring 0.0’-4.:0’, moderate boring | 
-4.0'-4.5', no: -gementation, scattered calichs, gravels at to 2K 1 me 
ame 4. 0’-4, oe 7 > = 
_ 4,5'-8.5’—caliche: mois boring, eee comented,. 
-8.5’-10.0’—silt loam: easy boring, no cementation. — 
10. 0" 15.0’— silty os loam: easy boring, no. cementation. 
. 16" auger. to 4, 5. _ | 


Bureau’ e lassification 


9450 to 10+50 pe | i 3. 5! 3. ra MHC. cee huai ee 
oo ae 5: ee 7 ee 28. 2 eee caliche, a 


Bom, Determination 2° 


100 x 6.7’ x 2.38 _ 1,561.10 _ 


ey oe 57. 82 cubic e yards 


‘Bore jeg at 10-490, “105! ae ees n part: | | 
0.0’-5.5’—very fine sandy. loam: easy. boring: 0. v4 Ts ‘moderate 
boring 4.7’-5.5’, noncemented. er 7 - 
5.5’~8.8’—caliche: hard boring, indurated 
~° 8B. o 15. agers! clay, easy boring, weakly cemented. 
i ~ (16"" auger to 5.5’.) © 7 
Test Pit, No: 1 at station 10+00, 80’ left shows 3 in ~ 
——-0.0-4..5’—fine sandy, loam, easy digging, no cementation. 
A, 5’~-9.0'—caliche, easy digging, strong cementation. . < 
_-9.0’-12.0’—silt loam, easy digging, weak cementation. (Abave’ vit z 


blasted with 6 sticks of dynamite 1 in. 4 holes drilled to ce in eR es - 


on 3” centers.) -* SS 
a : | Burea Classification 7a oe 


— 10-+50 to 11400 10.00" 4.0". 4.0! MHC 
ee ‘Sta ae go ae (2. 5’ sandy ¢ caliche 


7 495) ooo: APPEALS; OF .JB&C «COMPANY pares | Sil 
September 28, 1977 


- | Board Determination . 7 


ee : . kei Depth : a Baal ee 
_ Station eg Trench ” - Top -  - - Balance of Excavation - 

oS ithe” 757.25. a 

oe 127, ne 05 5 eubie c yards 


| Stig nteine Hae ee ~Bureaw Crassifeation 





4 1+00 to 11450. ie “ra ; ~— 33 soft caliche & caliche sand 


B oard Deter mination 


rien a5 2299 192.29 
at oe eee 





=I. 12. cubic fe yards 
| Bureau Classification. 
11450 to 12450 : | 48 2.8" sot caliche 


B ord Determination | 


100 x 2.8" x 2.33 652.40, 





94. 16. cubic cyan 2 


- Burems Classification. 
s 12450 ‘to 18-450 _ 726) BAL Ls caliche & ee sand —_ 


‘B oard. Determination 





“100 x..9!-x 2. 33 209. 70° 
Face. cre 7 7. 77 ane ands 


“Bureau Classification - 





ow ae Sat 43! + 3.07 soft ain et ae 


812 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR _ [84 LD. 


Board Determination. 


Station -.. Trench Top. Balance of Excavation - 


100 x 3:0" 2.33 699 


“aT 3 j = ~ 37° 37 = 25- 89 cubic yards : 


Bureau C asifoaton a 


Baud. Determination. 


= eae iga! 815.50. 
i aoe aT =30. 20 cubic je yards 





“Bureas Cassifcation aa 
Fh a es 38" 3.6 [soft caliche) 


“Board Determination “ 


100 x 3.6" x 2.33 38.80 


oF 97 = ==3 1: 07 aan yards | 


ae iad Classification ane 
16+ 50 to 17 +20 _ 740" | BLOF | 3.6" caliche sand. & gravel 7 
Board: Determination 


if 70 x 1.8" x 2.33 _ 293.58. 
ny a Oe 





=10. 87 cubic yards | 


—50G Line Total = 635. 44, cubic yards oe - | 


oe bee on - centerline eae end of construction at station 18+74 = 
_ shows in part: | 
0.0’-4: 7! sandy loam: easy ‘Toring 0.0’+4.0’, Sedeeats boring 4.0’= 
4,7’, woe cemented, numerous caliche gravels to: a diameter, 
A. 0-4. (ieee 3 
A. 7’-6. 8’—caliche: hard boring, indurated. 
6. 8’-13. 0’—weathered basalt: moderate boring, oni. 6. 8-18, 0’. 
: (16’’ auger to 4.7’. ) 


| Soe 28, 977 


7 _. Bureau Classification : 2 


495) APPEALS OF. JB&C* COMPANY et a 


Station — oe aveneh Top . ° . Balance of Excavation = 


a © Soil - | 


| see ear {087 PA — 0° soft a alisha 
_ - ee a 5.8" silty loam. | 


B oard Determination’ ‘ 


100 x 2.0'% 2.33. “466° 
won BF eee 


“Bureau e lasification 


1400 to i450 16m “ae he ha ee 


| ee : silty clay loam 


“Board Determination 


. 50 x 4.0 02.33 466 
ee ae es DE 


| Bureau: C lassfcation 


Me ce ma ee te te ere sme = ee dE! eee a me ene eet es mone ae a ahh oe ee emacies end 


=F 17.26 bie yards Pes < a 


4661 26 5 cubic yards : oo o | . i 7 


fe tenes oye Seema ye ay Sp re oy inate erp linn epe  N ee e t 


1+50 to Ay 7 - 10:39" °° 5.0" 5.0 sot ac caliche 


7 Board Determination a 


a 100 x 6.9" x 2.83. 1,374:70°: 
| me £250 254 91 cube eis 


| | Bureau, o lassification 


2-450 to 3+50 | soa" Hed : ae - 46 ‘soft Pe ‘ealiche 


Board Determination. 


100 x 4.6! x 2.33 _ 1,071.80. 


7 "27 py 88. 70 cubic yards. 


814 a DECISIONS OF. THE: DEPARTMENT. OF ‘THE INTERIOR [84 LD. | 
: a Bureau Classification ; 
is) i ne ae Average ~ Depth. Dy ie ils, - 
. Station Trench — Boh oe ~*~ Balance of Excavation. — 
8450 t04+50 9.877. ‘i °2.0' gray sandy loam = 
iB ha Determination 


100 x 3.4" 2.33 792.20 _ 
ae mn Le 





=29. 34 cubic yards - 
Sk ne Classification si ha 


4-450 to 5+50- . cc 9.81 BB 1.6’ gray sandy loam Cer, 
ea ee eee oe soit sandy caliche ©~ 
Board Determination - 


“100 «4.9 ¢ 2:33" 978.60— as 
eee Ria i 24 cubic yards 


Bureau Classification ot 

— B+50 t064+500 sw 5 Bl 4.51 soft sandy caliche - 
| Board De termination . 

100 34.5) x 2.83 1,048.50_ 


"Bore log « on centerline at 6-+60 shows in part: 


0. 0"=15. 0’—fine sandy loam: easy ee no Meainon. 0. 0-8. 0, | 
strongly cemented’ 8. 0’-10. 0’, no- cementation 10. 0’-15. 0, , occa- 
‘sional basalt eravels #1" in diameter. | | 

: | ae auger to 8. 0; a 


: 1. £8] &-: ra ee gf a APPEALS ~ ‘OF. -JB&C, COMPANY. ee sano : 815 


September 88, 1977 


Bureau C lassifioation 


arch poco Average, Depth) cai (3 fo 20 pv yras. 
-. Station --° > -Trench Top. ee Balance of Excavation 
at eh ee . Depth ... Soil a ie ene 


6+50to7+50 - 10.07% — 5.7’ 4. cal caliche ade ao ae 
— -7A50t08+50 10.09 4.7’ ‘5.8’ caliche sand & gravel =~ 
| 8+50t094+50 10. 19” ee eee 8’ caliche sand & gravel — 
_  9+50 to 10-450. 9,98" ~ 3.0" 7.0" caliche sand & gravel : 
~ 10+50 to 11450 © 8.8’. balance not shown... | 


a “11+50 to nee 27.30 = AB 31 ‘caliche & caliche gravel, 


Board Determination iy he 


-100.x 1.55’ x 2. 33 __ 361.15 15. 


27 i OT . =18. = cubic yands 


“Boe toy ¢ on centerline at station 11+7 0 showed in part: | oe 
—- 0.0’-4.7’—very fine sandy loam:.easy boring 0.0’-4.0’, moderate 
boring 4.0’-4.7’, no cementation, scattered caliche, gravel ile sas : 
diameter 4’-4.7’. : 7. 
_4.7!—-6.5’—caliche: hard. boring, strongly cemented. 
*6.5’—11.0’—silt loam: easy boring, hocementation. 
“iL. 0’-15. 0’—silty clay: loam: easy boring, no cementation. 
a 6" auger to 4.7’.). eee 


‘Bureaw C lassification | 
canes ARE di ital 


B pha Determination 


100 x-1.37 ¥:2.33_ 302.90. . 


2 ) . a “11 22 cubic yards va 


13-450 to 14-+50 ep 1.9" caliche & gravel = 


 Board- Dea 





100 x .95’ x 2.33. 221.35, a 
ae, pgs oF =8.20 cubic yards | 


248-048-723 


816. DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 7 [84 LD, 
| Bureau Classification 
Station Trench. Top. Fiat Balance of Excavation 
esti nse’. “Depth - Soil ese - a ae ee ee 
14450 t015+70 «ss 4.9" 4.7’ caliche & sand gravel = 


Board Determination : 


120 x 2. 35 x 2. 33° 657, 06 


e708 94, 34 cubic yards . 7 ws She 
7 50H Line Ere ate | 
a Bureau Classification co 
0+00 to biel os 10.57" oe 8.0" 8.0" silty loam S | 
Bore cs on ‘caliatlins at 0-403 shows i in See _ | 
0.0’-15.0’—-very fine sandy loam: easy boring, no. Gomen tation: few 
scattered caliche and basalt gravels: 14 ae : in diameter, aliche of 


“gravels 10.0’— 15. One 
“a6” auger t0 10 0” ye 


Bureau Olassification ae ae 


1450 to 0 ote “10 silty da nn a 
Freer are ee eo 


B card Determination 





“100 x 3.5" x 2.33. _768.90 


87 ae “27 “=28. 48 cubic yards ee, 


| Bureau 0 lasifcation | 


I a ce : 3.9 ae cliche 


4957, APPEALS OF JB&C COMPANY 2 > 817 
oe | September 28, 1977 Ld PRE Ae 


B oard Determination 
; deersee Depth 


| Station Trench Top Balance of Excavation 7 
ee Depth. ....Sol = mae : : 


100 x 3.9 x 2.33 __ 908.70. 


or ee 208 1035, 66 cubic yards a 


7 Bureau Classification 
(8450 to4+50 10.26" ae sandy ealiche 


‘Board Determination. . 


100.x 2.8" x 2.33. _ 652.40. 





= 24. 16 cubic yards 
- Burew 1 Classification 
4+50to5+50 or Oe 18 silty gravels’ 


~2: 8 sans caliche | 


: Road Determination 


| 100s 2.87 5 2.88 __652.40_ 


ue a me “oT =24, 16: Subie 4 





— -5450t06+50 «9.81 7.0. 2.0" silty Pita 2 
Aa? ee en eee 0.8" sandy loam. & caliche i. 


Board Determination 


| “400 x 0.4’ x 2.33” 93.20 . 
a ok 23203 AB: cubic aes 


Bore ie on. Bentartine at. ne 64-30: shows in part: 
0.0’-3.0’—silt loam: easy boring, no cementation. 
_ 3.0’-5.0’—very fine sandy loam: easy boring, no cementation. 
5.0’-6.5’—silt loam: easy boring no cementation. — 
6. 5’-15.0’—finé sandy loam: easy boring, no Gementation. 6. 5! —10. 0", 


weakly cemented peds 10.0’-15.0’, few scattered ee gravels ; 


ila os in diameter. 
Ce ee to 10’; 6! auger 10’ to 15", | 


a 818 | "DECISIONS OF THE. DEPARTMENT Or THE INTERIOR «(8 ED 
Bureau Classiftoation ne | 
| me ‘Depth 


| Station | > Trench | Top as a ‘Balance of Exeavation i 
eee es Depth Soil | Re a oe et ae hates 


6+50 to 7+50 - 9.44" | 4 oe e | BI nine loa 7 
oe ee ee ae oa OF eendy faliche’’ 


Board Determination. . 


| 200 x 1.9" x 2.88 442.70 _ 
“a7 27 





=16. 40 cubic cyan : Ste 


| Bureas 0 Tassifation 





74.50 to 84505... 9.56" —-6.0"_-2.0" SeERT oe 
Bee a a ~ 2.0" MHC basalt & gravel 





B oard. Determination . 
100%. 2:0 x 2.33. 466 


ca | | — soar, 26 pen yards a i. 


‘Bureou. 0 lassifcation 





84-50 to 950000 - ane 3 4 {3 " soft celiche = 
as Cr a ae ees ae cn basalt, gravel. 





_B card Determination. 


100 x 4.357 x 2.33. 1,013.55 ee re 
| MORASS BSE LOU oy 54 cubic yards 7 : | 3 


Bureau. CG laseifeation. 





9+-50 to i0+50.° ©. 9 30" hee 5 5° soft: caliche: fn re 
ar | ag % 8 | be eee ye 





Board Determination a ey 


| 100 x 8.55" x 2.83 827.15 
ee ae Borg 80.6 64 t cubic yards. 








» MO51e | pecarrene | - APPEALS: OF .JB&C COMPANY) cpoviis 819 
ae | oe September 28, (1977 | by hey” BS 


| Bureas Classification 
nee Depth, - 


Station «== "Trench Top = Ss Ballance of Excavation — 
Ss Depth | fos - 7 : | 


= pe 


“GOO. a a tee Ae. 3r MHC & basalt ne 
oo eee 7 caliche sand 





B oard Determination 


10 x 4.8" x2. 33. 782. 83. 
rr a OT S20, 00 cubic yards 





50d Line Total= 244. 75 cubic yards - 


“Bore log at: 11495, 52! "right, Ddeyond end of. construction, shows i im - 


0. ot. aeaee pane easy bonee eanesmen tell ee 

-1.3’-6.3’—sandy loam: easy boring 1. 3/-5.5", moderate horas ; 

5.5’-6.5’, noncemented .1.2’-3.6’, weakly cemented 3. 6F=5. 5% 

_‘pumerous caliche gravels to 3" diameter, 5.5/-6.37. 7 . 

6. 3’-10. 5’—caliche: hard oe 6: 3'-9. ae moderate boring 9. a2 10. 8, 2 

as » indurated. “ ; 

-10.5’-13. on clay ines easy ‘boring, few ‘comented’ (weakly) ite 
picts oi: : 

ee ee as" auger | to. 6. 3 ee 


B oard Determnination 


- “The bireanr daca teion shows 190. 9. eabio. ete of shocleeataly hard a : 
ee: caliche on this line which the Board oe as. rock excavation. is 


58-4 Line Total=190. 9 cubic yards : 


820° 


53 
58 
53H 


«BB 


53K — 


—68L 
53M. 


_58N 
— 58P 


98-5 


587A 
58-7B 


58-70 


— 58-7D | 
58-7E 


66 
66A. 


—--66B 


—- 66C 


66K, 
 66F 


— 66G 


66H. 


66d | 


— «6§§66K 
7 66K-2. 


—-66K-3 
66 


| Summary 


. Rock Excavated 


471. 


471, 


eae ae errare 


DECISIONS OF. THE ‘DEPARTMENT. OF THE INTERIOR 


7 me i are in cubic yards) - _ | 


a “Rock Reasonably? 
oe Expected a 


00°. 


00 


[84 1D. | 


. 684, 
778. 
868. 
21205 
042. 
443, 
506. 
368. 
190. 9 
261. 


5, 308. 


761, 
457. 
726. 
11. 
367. 


Excess rock 


- eM 
BENG ee le 
OO E  ctitin A 
 G6Q 
—.66R 


~~ 6665 
66T 


66-3 - 


5B 


BOC", 


50F 


. 50G 


_ 50H 


system 1 Totals: 
ea 53 


-. APPEALS OF JB&C COMPANY ede , Ber- 


a aa 28, 1977 


| : | ‘Rock Beoavated Rock o Reasonable. 


_ Expected = . _ Excess rock s 


ee ee at 227. 81 
. 926.91  —  .. 486500. 490.91 - 


ve 1,017.16 725,00. 292.16 


960.18 © © 764.00 = 196.18. 
 ABLAT re 94.49. 8 86, 68 
603.92 = 227.82 867.10 


eae ieee 426.21 159,20. 267-01 


16,161.46 8,008.03 «8, 094. 20. 


: BST, hoe) = Bog 00 3 Se toe 17 


ded 2” eon? amen Oe 1812 
635.55 9 405.00 «180. 55 


286.68 2 9888 188.30. 
So B44 TB 48,000 196. 75 


i. 5, 779. 31 = OO ATEOOS: 1 5, 308. 31 
ye TOO 25k he aes, Ba « 2700, 25 

= 16,161.46 ~~» 8,008.08 *~ 8,094. 20- 

3 2,807.71. 9! 1;890.88 °° 917; 33- 


27,088.78 9, 869.41 17, 110. 09 


a. APPENDIX IL 


DECISIONS OF THE: DEPARTMENT OF" THE INTERIOR — 


‘[84. LD. i 


oe in Saat ‘fine sandy iba 0. o-. 


_.t0°6.0 feet, moist 0.0'to 3.0 feet, wet 


| eee pw 9A is: 400 on in i. 
4 jenotiy and extends to the southeast. 
-- from the DWw27 9 at station 46+ 34.2... 
- A: boring was drilled with a 6-inch © 

_ power auger on: centerline of the 


279A at station 0.40 on June 18, drilling. Surface elevation at this — 


point is 1,064.4 and. pipe invert 1s. ne 
“approximately 1,055. . ? a 7 
‘Three ‘borings on D87-49. ‘werd _ ae 
-made on August 19,1969, at stations 
“9450 on. centerline, 84+63 75 feet’ 
‘left of centerline, and 12+80oncen- 

- terline.’'The boring at station 2+50~ 
“shows-a water surface. after drilling | 

7 approximately — 2.0 feet 


1969. Material is shown by the log - 
to: be: silt loam 0.0 to 6.5 feet, satur-~ 
ated 2.5 to. 6.5 feet, moderate cav- | 


- ing; fine sandy Joni: 6.5 to 11.5 


-_ feet, saturated, moderate caving, 
| nce gravels 9.0 to 11.5 feet, and. 
loamy fine-sand 11.5 to 12.0 feet, sat-. 
. urated, severe caving. Water surface ° 
after drilling is approximately 9.0:- 
feet below ground surface. Surface ° 
elevation is 1,052 and pipe invert is _ 
na at approximately. 1,043.5. 
- Lateral DW279B- is 500 feet in - 


af . pround surface. Each. of the above» | 
‘ie and extends to the southeast .: 


_ from:the Dweoi79 at. station 42.+09. 2, 


A boring was drilled with a 6-inch -. 
power auger on centerlines of the — 
~979B at station: 1+00. on June 18, ‘2 
— 1969, The log describes material en: - 
a countered. as: silt loam 0.0 to 3.0. 
feet, wet, no caving; very fine sandy 


| loam 3.0 to 8.0 feet, saturated, severe 


caving; loamy sand 8. 0 to 14.0 feet, 
saturated, severe caving; and weath-. 

ered basalt 14.0. to 15.0 feet, hard 
. boring,. strongly cemented. "There ez 
was no water surface after drilling. re 
_ Surface elevation is 1,060 and pipe 


- invert is approximately 1,051.7. 


Lateral DW279C is 550. feet in 
- length ‘and extends to the south — 
| from the Dwe279 at station 42.+-09. De. 
A boring» was drilled with a 6-inch. 
- power auger on centerline of the 
ee 2790 at station 5+00 on June 18, _ 
a 1969. Material encountered is: dew 


8.0: to: 6.0 feet, slight caving; silt 
loam 6.0 to 9.5 feet, wet, no.caving 
and sandy loam 9.5 to 12. 0 feet, sat-° 
“arated, slig ght: caving. The log states ae 
there was: no water surface: after 


below: 
ground surface, while the water sur 


face after drilling‘on the other two — 
- logs is approximately - 1.5 feet below 


logs. shows a refusal due to severe | 


caving above: pipe invert. . i 
“The: boring on centerline of. the... 
D87-49 at station 92-+40 wasdrilled — 
with a 6-inch: power auger on June _ 
"19; 1969, and shows no water sur- - 
face ater drilling. Surface eleva- 


tion at this ‘point is 1,127.0 and pipe 


“Snvert is at approximately ay 0 
~The log’ shows saturated Wiaterial: 7 

: loamiy an. and severe: caving: ‘from 
3:5 to 13.0 feet.-Caliche and basalt. 
gravels, moderate boring, are indie 
ted from 18.0 to 15.0 feet. 


. The boring on centerline of the 49 © 


line at station 31+50° was drilled — 
-with a hand auger on Aug. 21,1969. 
Surface elevation at this point is. , 
shown as 1,143.5, but appears to be — 
approximately 1,141.5. Pipe invert. 
is at approximately 1,131.5.Thelog | 
shows a. water surface after drilling eo oe 
approximately 5.5 


feet 


_below 7 ok 


eas. 


aoual -eabutatad: matériel: com- 


-. .. mencing at. 2.5: feet, severe caving 
_. from 7.0: to 10:0 feet: anda refusal ; 
at 10.0: feet due: to severe caving. - 

7 The boring on centerline of the - 
oa D87-49 at station .88+50° -was. 
drilled. with a hand auger on 

— Aug. 21, 1969, and the log shows a_ 
water ‘Surface. after’ ‘drilling: ap-— 
_ proximately 9.0-feet below ground | 


surface and just. below ‘pipe invert, 


_which. is. approximately. 8.5 feet | 
below ground surface. Surface ele- 


vation at. this point. is 1,156.4. 


_ The final boring on the centerline 
7 of the D87-49 at station 49+58, 
beyond EOC at 48 +50, was drilled 


with a 6-inch (power auger on 


> June! 20, 1969. The log shows loamy 


fine. sand, “moist, moderate. caving 


~ from 0:0 to:7.0 feet, scattered palin? 
gravels from-7.0 to 8.0 feet and hard 
boring caliche from 8.0 to 12. 0 feet. 
The. ios. shows. no. water ‘surface ~ 
after drilling. Surface elevation is 


T1677 and. pipe invert at the near- 


: est point is 1,159.28. ™ 
-. Only two of the 14 ioe lone on 
laterals. D87-49A through. 49N : 


- (theréis one bore Jog. on: ‘each lat- ~ 
eral ‘with the exception of. 49H 
which has two ‘bore logs) show a - 
water surface after: drilling. The © 


first. of these, drilled with a hand 


auger on: 49H at station 0+50, 10. 

feet left: on Aug. 19, 1969, shows” 
saturated material from 2. 5 16 7D: 
_ feet, a water surface after drilling 

| approximately . 3.0 feet - below | 

_ ground surface, severe caving from — 

— 4.0 to: ue 5 feet and. a refusal “due to. 
severe: caving at. 7.5 feet: Surface 
Pak elevation 1 is. S.1 112 and Pipe. invert. at. 
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the nearest point: 1s apa a 
1,103.1. The other bore log showing 
a water surface after drilling, 49N, 


~ genterline at station 0'+00, was also. 


drilled with a. hand “auger on 
Aug. 19, 1969. Fhe. log shows satu- 


rated material from 3.0 to 7.5 feet, 


a water surface after: ‘drilling ap- 


proximately 3.0 feet below ground _ 
surface and a yefiisal at. 9:0 feet due 
| to severe caving. Surface elevation 
As 1,181.3. and. pipe. invert 1S:. at 
: 1, 199, 14, . 


The Bornes? on. eae 494 


| through: 49K. were drilled with a 6- 
inch power auger on June 18, 1969. 
“These six logs generally ee no 
_ caving or slight-to moderate caving __ 
with saturated and severe caving, 
if any, below pipe invert. An ex- 
ception to this is the log at center- 
line, station 7-+00 on 49C, which 
_ shows severe caving in moist; loamy — 
sand starting at 5.0 feet below — 
ground surface. Surface elevations — 


wliers the bori ings were made range 


_ from 1,078 to 1, “107. 7 and. pipe in- — 
_vert' is from approximately 8.5 ae 


10.0. feet. below ground surface. 
Borings. on 49H (centerline at. 
station 5+00), 49L (also centerline 


at station 5+-00); and 49M ( center- 7 
line. at: station 2+85) were drilled . 
with. a 6-inch power auger on June 


19, 1969..As previously indicated, 


rion logs'show no water surface — 
alter drilling. Indeed, the former : 
logs show - neither saturation nor 


severe caving. Surface elevation of 
the locations where the former logs 


were made are 1,117.4. (49H) and _ 
1,127.4 (49L), while pipe invert is 
at ee) d, and 1 119, ae 


824 DECISIONS 


| ‘respectively. The log a Sago 
-2+85 on.centerline of 49M, where | 


_ surface elevation is 1,134.9 and pipe 
invert is at approximately 1,123.8, 
shows saturation at 6.0 feet below 
ground surface and severe caving 
from 7.0 to 11.0 feet, with. no cav- 
| ing 11.0 to 12.0 feet. a oe: 
<The remaining bore logs on the 
_- 49 system (station 5+00, centerline 
on 49J) and (station 3 +00, center- 
line on. 49K) were dr iTled: with a 


~~ hand auger on July 7, 1969. Surface: 
~ elevation at the icention where the 
former boring was drilled is 1,126.3, 


while pipe invert is approximately 


«1116.5. Surface elevation at. the 


point where the latter log was 


~ drilled is 1,128.1 and pipe invert is - 
approximately 1,120. The log .on 


J shows saturation 8.5 to 9.0 feet; 


| ne no caving and refusal at 9.0 feet 


due to hard boring. Saturation in 

the log on 49K is shown from 6.5 

to 8.0 feet: with slight caving and 

refusal at. 8. 0 feet due. to hard bor- 
Ing. 


The ions on coi eelins of the | 


— 49-9 at station 0+ 70° was drilled 
with a 6-inch power auger on June 
16, 1969. Water surface after drill- 


ing is ‘approximately, 4:8 feet below 


ground surface. The log shows sat~ 


uration ‘in silt loam 0.0 to 5.0 feet, 
ne caving and saturation in Toaray 


~ sand, severe caving from: 5.0 to 18.0 


| feet. Strongly cemented basalt: 


| gravels, hard. boring - are shown 
from 13.0 to 15.0 feet.. Surface ele- 


| vation. at this point is 1 046.7 and. : 
7 pipe invert As. at “spproximnately 


—- 1,088. 
| AL boring on 49-2 Yr; dine 
4+83.6, 15 feet right, approximate- 


OFTHE .DEPARTMENT OF THE 


nearest point is. 
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ly ‘the ‘point where 49-2. turns. 2 
northward, was drilled, with a 6-9 _ 
inch power auger ‘on May- 0; 1968. ~ 


Water surface. after deilling: is... 
shown at approximately 3.5. feet be- 
low ground surface and: water sur- 
face on: July 15, 1968, is shown ‘at 
approximately 2.0. feet below 


ground. surface. The. ‘log shows 


saturated sandy loam 2.0 to 7.0 feet, — 
no. caving and. saturated sand 


slight caving 7.0 to 10.0 feet, ayers a 


caving 10.0 to 14.0 feet. Weathered 
basalt, hard boring is shown from 
14.0 to. 14.5 -feet. Refusal’ is indi- . 


cated at 14.5 feet. Surface elevation 7 = 


is’ 1,043.1 and pipe invert at: the — 
-approximiately / 
1,038.66. oe 

A boring on 49-2. at station 12 4 30 a 


40 ‘feet left, was drilled with a 6- 


inch power auger on Nov. 14, 1969. 
The log does not show. any water 
surface. after drilling. Saturated, 


fine sandy loam, severe caving isin- . 
dicated 2.5 to:9.5 feet and saturated a | 
silt loam, severe caving | is shown 9.5 


to 11.0 feet. Saturated sandy loam, — 


severe caving, is shown 11.0 to. 14.0 


feet. Surface elevation is 1 065: and. 


pipe invert at the nearest pant is - 


1,053.88. -. | 
_ The final. Bee ing: on 1 495 2 (station 


17 +49, 50 feet left) was. drilled 
with:a 6-inch power auger Nov..14, 


1969. The log does not indicate any 


water surface after drilling. The log — — 
(fine 
sandy loam 0.0 to 5.5.feet; very fine 
sandy loam. 5.5. to 8.5 feet. and sandy 
loam 8.5:-to 14.0 feet), severe caving = 
from 3.0:to'14.0 feet below ground 
surface. Surface elevation is 1 084.6 0. | 
and pipe invert at the nearest point. as 

is 1,069. D2. es —_ 


shows ‘saturated material 
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ira 87-49-92. j is 500 feet: i in. | 
length and extends to the southeast 
ee the 49-2 at station 12+30.2. 
‘Water surface, after drilling is ap- 


proximately: 7. 0 feet below ground 


— surface. A. boring . was drilled with 


a 6-inch power auger on centerline 
at station’ 4+00 on 49-2A on Nov. 
ale 1969. The log shows (loamy sand 


0.0 to 9.0 feet, loamy coarse.sand 9.0 
to 10.5 feet, and silt clay 10.5 to 
- 12.0 feet) saturated material from 


- 5.0 to 10.5 feet and severe caving 


from 4.5. to 10.5 feet. Surface ele- 


vation at this: point is1,069.5. and 


pipe invert is approximately 1,059. - 


Lateral 49-2B is 340. feet -:in 


length and extends to the southwest. 
fori the 49-2 line at: station 12+ | 


30.2. A boring on centerline of: the 


7 49-9B at. station 38+00: was drilled. 


with a 6-inch power auger on 


Nov. 14, 1969. The log states that. 
there was no water surface after 
Material éncountered is”. | 
- described. as.very fine sandy loam, ~ 
- moist, slight caving from 0.0 to 7.5 


drilling. 


» feet and very fine’ sand, moist, mod- 


erate caving from 9.0 to 10.0 feet. | 


Surface elevation. at this point is 


1,071 and pipe | invert is aDPTOn. 
- mately L061250°* 3 
Lateral 49-90 is. “700 feet: Ty 
Pa a! length and: extends to the southeast 
from’ the 49-9 line at station 17+ . 
49.5. rs boring was ‘drilled. with a 
~ 6-inch| power. auger - on: centerline 
of the 49-2C at station 6+00 on 


June ‘18, 1969. The log states. that 


there was: no. water surface after : 
drilling. Material encounter ed is de-. 
ser ‘ibed as sandy loam 0.0 to-3. 0 feet. 

~ moist 0. 0 to I, 5 feet, wet 1. 5. to 38. 9 : 


feet, Aae caving; Alb clay loam: 3. 0 


‘to 10.5. Feat; wet, no caving, no. silt 

loam 10.5 to 12.0 feet, wet, slight 
Surface | elevation at this =: 
point is 1,084.7 and wpe invert 3 is | 

, approximately 1,076.25. - aa 
1s 400° feet - in . 
-Tength and extends to the southwest e 
_ from the 49-2. line at station 17 + io 


caving. 


“Lateral 49-9F) ° 


49.5. A boring. was- drilled’ with a 


6- inch power auger on centerline of : 
the 49-2D° at station “8+00: on 


Nov. 14, 1969. ‘The log states: ‘that | 


there. was no “water | surface after ay 
- drilling. Material ‘encountered _ is 


described as very fine sandy loam 
0.0 to 7.0 feet, dry, slight, caving; 


‘silt loam, dry 7.0 to 8. 0 feet, moist: 
8.0 to 9.0 feet, slight caving; and. 
fine sand’ 9.0 ‘to 10.0 feet, moist, 
moderate caving. Surface elevation = 
at this point is 1,087.7 and pipe in- 


vert 1s at -ePDE yaaa | 1 me 8. 


on UNITED STATES STEEL 
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‘Decided September 80, 1977 7 


: ae by the United States Steel Cor- aa 
- poration to review an initial decision. 
entered May 11, 1977, by Administra- _ 
tive Law Judge John R. ‘Rampton, Jr, Ss 
‘(Docket No. DENV ” 6-85-P),_ assess- 
ing.a civil penalty in the’ amount of : 


$25 for an alleged: violation of sec, 


- 103(e) of. the Federal Coal ‘Mine 
Health and Safety Act. of 1969 (30 


USC. § 813(8) (1970). 
| Affirmed. - 
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ira 87-49-92. j is 500 feet: i in. | 
length and extends to the southeast 
ee the 49-2 at station 12+30.2. 
‘Water surface, after drilling is ap- 


proximately: 7. 0 feet below ground 


— surface. A. boring . was drilled with 


a 6-inch power auger on centerline 
at station’ 4+00 on 49-2A on Nov. 
ale 1969. The log shows (loamy sand 


0.0 to 9.0 feet, loamy coarse.sand 9.0 
to 10.5 feet, and silt clay 10.5 to 
- 12.0 feet) saturated material from 


- 5.0 to 10.5 feet and severe caving 


from 4.5. to 10.5 feet. Surface ele- 


vation at this: point is1,069.5. and 


pipe invert is approximately 1,059. - 


Lateral 49-2B is 340. feet -:in 


length and extends to the southwest. 
fori the 49-2 line at: station 12+ | 


30.2. A boring on centerline of: the 


7 49-9B at. station 38+00: was drilled. 


with a 6-inch power auger on 


Nov. 14, 1969. The log states that. 
there was no water surface after 
Material éncountered is”. | 
- described. as.very fine sandy loam, ~ 
- moist, slight caving from 0.0 to 7.5 


drilling. 


» feet and very fine’ sand, moist, mod- 


erate caving from 9.0 to 10.0 feet. | 


Surface elevation. at this point is 


1,071 and pipe | invert is aDPTOn. 
- mately L061250°* 3 
Lateral 49-90 is. “700 feet: Ty 
Pa a! length and: extends to the southeast 
from’ the 49-9 line at station 17+ . 
49.5. rs boring was ‘drilled. with a 
~ 6-inch| power. auger - on: centerline 
of the 49-2C at station 6+00 on 


June ‘18, 1969. The log states. that 


there was: no. water surface after : 
drilling. Material encounter ed is de-. 
ser ‘ibed as sandy loam 0.0 to-3. 0 feet. 

~ moist 0. 0 to I, 5 feet, wet 1. 5. to 38. 9 : 


feet, Aae caving; Alb clay loam: 3. 0 


‘to 10.5. Feat; wet, no caving, no. silt 

loam 10.5 to 12.0 feet, wet, slight 
Surface | elevation at this =: 
point is 1,084.7 and wpe invert 3 is | 

, approximately 1,076.25. - aa 
1s 400° feet - in . 
-Tength and extends to the southwest e 
_ from the 49-2. line at station 17 + io 


caving. 


“Lateral 49-9F) ° 


49.5. A boring. was- drilled’ with a 


6- inch power auger on centerline of : 
the 49-2D° at station “8+00: on 


Nov. 14, 1969. ‘The log states: ‘that | 


there. was no “water | surface after ay 
- drilling. Material ‘encountered _ is 


described as very fine sandy loam 
0.0 to 7.0 feet, dry, slight, caving; 


‘silt loam, dry 7.0 to 8. 0 feet, moist: 
8.0 to 9.0 feet, slight caving; and. 
fine sand’ 9.0 ‘to 10.0 feet, moist, 
moderate caving. Surface elevation = 
at this point is 1,087.7 and pipe in- 


vert 1s at -ePDE yaaa | 1 me 8. 


on UNITED STATES STEEL 
_ CORPORATION | 


8 IEMA 156. 


‘Decided September 80, 1977 7 


: ae by the United States Steel Cor- aa 
- poration to review an initial decision. 
entered May 11, 1977, by Administra- _ 
tive Law Judge John R. ‘Rampton, Jr, Ss 
‘(Docket No. DENV ” 6-85-P),_ assess- 
ing.a civil penalty in the’ amount of : 


$25 for an alleged: violation of sec, 


- 103(e) of. the Federal Coal ‘Mine 
Health and Safety Act. of 1969 (30 


USC. § 813(8) (1970). 
| Affirmed. - 
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‘Federal Coal. Mine. Health anti Safety : 


Act of 1969: ‘Notices: of Violation 
Reportable Accidents | : 


The unintentional covering tie intentional . 


roof fall of a continuous mining machine 
during pillar mining constitutes a report- 


_ able accident pursuant to sec. 103(e) of 
the: Act, as oa eed by | 30 CFR 80. 1 


- (b) (10). 
" APPEARANCES: Billy - ML. ‘Tennant, 


Esq. . for appellant, United States Steel ; 
caving was an ‘intentional . ‘occur- | 


Corporation; Thomas A. ‘Mascolino, 


_ Esq., Assistant Solicitor, and William . 
oT," ‘Pendergrass, Esq,,. Trial Attorney, 
— for appellee, Mining Enforcement and 


: | Safety Administration, 


OPINION. ‘BY ADMINISTRA- 
TIVE JUD GE SCHELLEN- | 


| BERG 


Iw TERIOR BOARD OF alae 


ree TI ON S APPEALS 


Pactual ne Procedural 
B ackground 


as this proceeding the appellant. 


_ United States Steel Corporation, — 
seeks to review the decision of Ad- 


ministrative Law J udge John | R. 


Rampton, Jr., in assessing a civil 


7 penalty for a violation’ of. sec. 103 
(e) of the Federal Coal Mine 


Health and Safety ae OF 1969 ; 
- man notifying it of the violation did | | 
not constitute a notice within the 
- meaning of section 104(b) because | 
was: being utilized in. the 2 East 8 | 

— Right section of U.S. Steel’s Geneva 


(Act) +. 


On. Friday, July. 11, 1975, the 


_ room and: pillar method of mining 


Mine. By this method, a mining 


‘section is. developed and pillars 
are extracted. off the rooms of the — 
main entry, thereby: creating a. pil- _ 
| a line which, induces caving in or-— 


kg 30. U.S.C. §§ 801-960 (1970). 
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es to moles pressure oe the roof 
and provide safer mining “condi- 


. tions. 


After edmpletion of this’ process 


| in the aforesaid section of the mine, — 
the hydraulic system failed onacon-— 
_ tinuous: 
trammed from the area, and before 
~~ additional. oil could be obtained to. 
reactivate the system the roof fell 


IMining machine being 


covering the machine. Although the » 


rence pursuant to-an approved plan, ~ 


_ MESA contends that the “accident” ~ 
required to be reported under sec- 
103 (e) consisted of the covering of © 

- the: coutinuous miner by the roof : 


fall, which necessitated cousider- 


; able recovery work. 


Subsequent to the recovery of the : 


| tachine: 5 days later, on Wednes-: 
day, July 16, 1975, Mr. J. Freeman, - 
~ the MESA subdistrict manager, no- — 
tified the respondent by letter dated 
July 18,1975, that its failure to no- 

tify. MESA of the incident was a 
violation of 30 CFR 80.11 for which 


a petition for the assessment of civil | 


penalty. was filed on June 8, 1976. 


In its answer of July 6, 1976, 


U. S. Steel denied the Tiolstion oc-. 
curred as alleged and requested - 
that the petition be dismissed: stat- 


ing that the letter from Mr. Free-__ 


it failed to allege a, violation of any. 


-mandatory standard set forth in 
_ the Act and did not fix.a reasonable 
time for abatement. On July 13, 


1976, MESA. filed a response to re- 


“spondent’s answer and a motion to 
~ amend its petition to allege a viola~ 
_ _ tion of sec. 108(e) of the Act 2 


825] as, 3 


a “Dhereafter, a * order _ dated 


| Sept. 13, 197 6, the Administrative 
Law J udge granted respondent’s 7 


| motion to dismiss the alleged viola- 


tien of 80 CFR 80.11, and granted : 
_. MES'A’s motion ‘to amend its: peti- — 
> tion. The respondent: then filed an — 


answer- to the amended. petition 
denying that.a violation of sec. 103 
(e) occurred as ‘alleged. | 


; ‘The Judge conducted a. Neate a 
. ‘on the petition in Price, Utah, on. 

| Jan. 4,.1977, and on May 11, 1977, 
issued his decision which. coneluiied: 


that. the. respondent had. violated 
“see. 108 (e) for. failing to notify 


i ‘MESA of the occurrence of a re-. 
portable accident and assessed. a 


penalty. of $25. 


Contention of the Parties 


: On appeal, United States Steel 
argues that the statutory definition | 
of. the:term “accident” an. sec. 8(k) | 

| of the Act fails to give-the operator oe 

notice that he is required to notify © person.” 

the. Secretary of. any happening —— 

a other than those enumerated, and 
Sag 1S. therefore. a denial of admin- 


istrative ‘due process to assess . 


rT penalty for failure to notify t the Soc- | 
retary of an incident which by Stat-— 
- utory definition is not a required | 
7 subject ‘for notification. oa | 
MESA contends that the Net has | 
remedial - purpose. and 
: should be. ‘interpreted. i aImanner 
which’ favors: the reporting of acci- | 
dents. Such a statement, while true, ~ 
is not solely determinative’ ‘of ‘the © 
issue. Rather, our. decision herein 
rests on a. more specific peeeery 


| abroad, 


Pp rovision. 
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Tp ssue Presented 


-Whather the ‘appellant's ‘failure > 


i to- notify MESA of the covering of | 


@ continuous mining machine by an | 
intentional roof fall. during pillar — 


‘mining constitutes a violation of - 
See. 103(e) of the Act, as imple- - 
| mented ee Part 80 of 30 CFR. 2s 


Discussion | 


: We e concur with the Z udge: BS: a | : 
the: results reached in: his decision. — 


We believe. that he was correct in 


assessing a penalty under sec. 109° 
_and in concluding that the: entrap- | 
ment of the continuous.mining ma- 
chine’ constituted a. reportable. acci- 
‘dent within the meaning a see. 103 i 

| (e) of the Act.2 ©. , é 


As’ defined ‘by. Congress i in sec. 


®. of. the Act; an “accident” in- oa 


eludes “ amine explosion, mine igni- 
tion, mine fire, or mine: inundation, 


or. wey ‘to, ‘or. death of: “any. - 


The werallint de concedes that the 


statutory. definition. of sec. '8(k) by - 


its terms: is ‘not. all-inclusive, but.. 


: argues. ‘that. ‘the Act provides no 
further guidance as.to what Con- 
gress. ‘intended.to be included. with- 


in the term “aocident, 2 and that for 


ee ere 


the purpose. of assessing a, civil 


penalty under sec. 109(a) .an ope- — 
crator.must have. failed. to.notify.the — 


Secretary: of an accident. yn the 2 
meaning of sec 3 oe | 





2 In pertinent part, sec. 103 (8) ‘provides : 
_“In-the event of.any accident occurring in 
a coal mine ‘the operator shall notify: the See- - 
retary . thereof and shall. ‘take ~ ‘appropriate : 


measures: to prevent: the. ‘destruction: of any .- 


evidence which would assist in ‘investigating 


the. cause or eases thereof.’ 


828 DECISIONS oF. THE 


We a no “merit in appellant's 


- argument since 'the term ‘ ‘accident,” 


for reporting purposes has been 


DEPARTMENT or THE. INTERIOR | 


7 further defined. by. the Secretary’ Ss 


regulations. Part 80. “OL: Title. 380 


CFR pr omulgated by. the Secretary - tinuous miner during pillar mining on 


as a result. of a roof fall constituted = 


as an exercise of his rulemaking: aur 


[84 LD. . 


ae conclude therefore that 30 : - 


CFR 80.1(b) (10) was meant to be _ 
read. with sec. 103 (e), and as such | 


it iS deemed that the. appellant was | 


on notice. that the covering. of a con- : 


: thority under sec..508 of the Act is. 
specifically applicable. AAG, Subpart. 


— A,-sec. 80.1(b) (10), the Secretary 
implemented . and interpreted the: 


statutory definition of sec. 3 (k) and 


a provided that an “accident” means: 


“anyother event that could: have 
resulted in the death or injury had 


ai. reportable. accident, under the Act.. | 
It is the operator’ ’s responsibility 


to keep apprised of the Secretary’s 
regulations which implement: the _ 
- Act, and it will not be heard to com- _ 


plain that’ it has been denied admin- _ 


any oe been” in: 1 the Ta eda 


area.’ 


is encompassed under sec. 80.1(b) 


| - Despite the fact t hae this ¢ covering ; 
of a continuous miner is ‘not: spe-— 
cifically enumerated in sec. 3(k),1t 


(10) as an-event that could have re- 


sulted in death or injury, had the 


caving. process begun while efforts 


istrative due process by. the J udge’ S 
assessment of a, civil penalty for’an 
unreported occurrence which, under 


- the regulations. requiring reporting, 
constitutes a violation, ae 


Accordingly, we affirm the 


Judge’ s casi’ ee 


ORDER © 


were being made to remove the ma- 


chine from the pillared area. 
Recognizing that our. interpreta- 


tion is based on a regulation 1 that is 


unusually. broad and conceivably 


applies toa multitude of events, we 
are nevertheless bound. by its provi- - 


sions. We held long ago that the 


Board, as a delegate of the Secre- 


tary, has no authority to. determine 
the validity of regulations promul- 


WHEREFORE, purstianit to the 


7 anthority delegated to the Board by 


the Secretary of the Interior (48 


CFR 41(4)), IT IS HEREBY 


| ORDERED that the decision of the 
Administrative Law J udge Is AF- 
FIRMED > 


and that .the United 
States Steel Corporation pay a civil 


penalty in the amount of $25 on or — 


gated ‘by the Secretary’ since the 


power to declare. such regulations 


‘invalid lies outside the scope of the 


- ‘Board’s ‘delegated jurisdiction. We 


2 wp stt. 


doctrine ever since. 


“Shee See Bugalo Mining Conbany. 2 1BMA 226; 


80 I.D.. 680,. 1973-1974 OSHD par. 16, 618 
(1978) ; and. United Mine Workers of America 
Ve, Inland. Steet. Company, 6 IBMA 71, 83 LD, 
87, 1975-1976 OSHD. par. 20, 529. (1976). 


0 


before 30. days from the date of this 7 


| decision. Tine 


Hows [ii ee 
have consistently adhered to ‘that Re 


Administrative s dudge,. 
ee CONCUR: 


we Doe ae ee ere 
Chie fA Administrative J Judge, 7 a 
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APPEAT, OF ROCKY MOUNTAIN 
/ CONSTRUCTION. COMPANY* | 


, TBCA-1001- 12-75 
Decided August i a 19 7 


| Contract: No. M10-7-971-234, ‘a. 
_ tional Park Service. 


| "Sustained : in a Part. | 


Contracts: 
ation—Actions of. Parties—Contr acts: ‘ 


a Construction and Operation: Changed | 
Condi- | 


Conditions (Differing | Site 
tions) —Contr acts: Construction and 
Operation: Changes and Extras 


Interpretation of the parties prior 6 dis- 
pute has great weight and eompels con- 


clusion that force account work included 


placing. red dirt fill but. not drying and 
replacing. Drying or replacement of wet 
borrow. was. not force account work and 
was not covered by. the changes clause or 
changed conditions elause. 


Construction a Oper- 
and.. Extras—Con- 


2, Contracts: 
ation: Changes 


tracts: Disputes and Remedies: Equi- 


table . Adjustments—Contracts: ~Per- 
‘formance or Default: Compensable 
Delays : : 


- An order to build a curved wall. was a. 
constructive change outside change order - 
#1 which was for a straight wall. Thus,: 

>. the claim for extra costs for curved con- 

struction. and. for stand-by time caused 
by the Government oe in staking wall | 


is compensable. 


- 3. Contracts:. Consttieton ‘ead! Loser z 


ation: Actions of Parties—Contracts: ‘ 


= Construction. and Operation: Drawings 


‘ and -Specifications—Contracts a Per- 


-"*Not In Chronological Order. 


formance or: “Default: 


; 4. Contracts: 


iS : ation: - 7 
of Practice: Appeals: ‘Burden of Proof _ 


"Construction | and Oper- 


“Inspection— - 
Rules of Practice: ‘Witnesses 


ite Government failed. to show that | a . 
rejected wall did not: conform to oe : 
plans and specifications. | 


‘Conetraction ‘and; ‘Oper. = 
ation: ‘Drawings and Specifications— | 
Contracts: Construction -and . Oper- — 
"Changes. and — Extras—Bules She 


Claimant has the burden of proof of extra 
work and failed to establish that in plac: | 


ing: utility. lines the actual work per-. ; 
formed differed from contractually , Tes | 
quired work. a e 

APPEARANCES: My. Bite R. ‘Toole, 
Attorney at Law, Crowley, Haughey, 


Hanson, Toole & Dietrich, Billings, : 


Montana; for the appellant; Mr. 
John P, Lange, Department Counsel, 
Denver, Colorado, for the Government, 


OPINION BY ADMINISTRA- 


TIVE f UDGE STEELE 


‘INTERIOR BOARD OF CON- 


LRA CL APPEALS 


“INTROD UOTION : These 7 


claims. arose. out ‘of a $746, 556. 10. 


contract. for the. construction . of. 2, 


-boat- ramp - and access road in the. 


Bighorn Canyon. National Recrea- 


tion Area, Montana. The-contract .. 
_ consisted of Standard. Form, 23 
(Jan. 1961 Edition), ‘Specifications 


and. ‘Drawings. AL hearing on the: 


| claims involved i in this appeal: = was 


~ 1 Administrative ‘Tudes. ‘Spencer Li “Nissen. 


was the hearing official. Judge Nissen resigned _ 
from the Board on J an. 14, 1977. The author- Site 
‘ity of other ‘members of ‘the Board to decide 
the appeal is well established. See, for exdmple, — 


T. M. Industr ies, ASBCA. No. 21025 (May, ye 


: ye = ETO AG, BCA par, 12,545. oe 


“St LD. No: 010 - 


7 held ; in Billings, ‘Montana, on Aug. 
16-17, 1976.2 . 


‘The claims, i im order of magni- 
‘tude, are as follows: 


‘DE CISIONS. oF THE 


rain and snow wet certain fill or 
borrow material-used to bring the 
boat ramp excavation up to grade; 


(2) $14,654.08 to construct a. 


~ curved: wall in-liew of a straight 
: wal 
(8). $12, 895: to- Sead remove 


nad replace parts of the curved 


wall, curb, gutter and sidewalks; 


(4) $2, 100 to bury. utility lines. 


- deeper than required py the con- 
tract. is 


The First pe ene of Wet 


“B. orrow. Ag aterial 


Board Decision: Replacement of 


Borrow does not fall within (a). 
force account work, 
clause nor (c) changed conditions — 


(8) changes 
clause and thus the olaam 4 as denied. 


IN TROD U OTION: The instant 
contract was to do “construction of 
a concrete boat ramp, parking area, 


and access:road.” Special Provision 


SP-01, appeal file Tab B (here- 
after “tab” will refer to tabs i in the 


21n Apr. 1977, the anuelant moved ‘to: faire: . 


duce into evidence Mr. Kenney’ S diary for the 


‘Period Oct. 1,.1970.to Feb. 18, 1971. The 
Government opposes the motion on the grounds 3 


that the record was closed Aug. 17. 1976, and 


the diary was not produced in response: to a 
Government discovery request dated June 8,. 


1976, which asked for all diaries in connection 
with the work performed under the contract. 
In response to. a Board ‘request. both parties 


aaa submitted briefs in support of, their PEspecnive: . 


contentious. 


The diary’ clearly ig not: newly discovered | 


evidence. Appellant had it within its. control 
_ and could have offered it at the hearing. 
_ Farther, it.interpreted the Government’s dis- 


DEPARTMENT OF THE INTERIOR 


. covery. request to: eeclnde “this 


(84 LD. 


appeal file). Daca No. 617- 
41006 (35° sheets) Care a part of 


and are. supplementary to these 
| _ Specifications.” SP-02, Tab. B. 

— (1) $86, 520.99 for extra. costs by 
reason of rework necessary when 


The Government a an “oxtra 


— work Order 1” to furnish all mate- | 


rials, equipment and labor and per- 
form all extra work to “(8) Bring 


the boat ramp to the grade estab- 


lished by the contracting officer by 
* * * orading, and hauling in im- 
ported borrow from a borrow pit 
designated by the Contracting Offi- 
cer ©? Complaint Par. % and 


- Exhibits A, B,.and C thereto. (As 
‘Exhibits to. the Complaint, these — 
letters are allegations. 


The same - 
letters are in the appeal file, how- 
ever, and thus are oe ‘in evl- 
dence”) 7 
The contractor asserts that this 


| order was issued because the. true 


grade was up to 18 inches below 
that shown on Sheet 24; that to cor- 
rect this situation, the Government ; 
project engineer instructed the con- 


tractor to place and compact. red 
dirt fill to correct the sub-grade; and 
that this was done in February 1970, 
but thereafter ‘inclement weather: 


caused the red dirt: fill to become — 


mud and caused extra work, - 


: THE CONTENTIONS OF. THE 


PARTIES—THE BORROW. - 
OLAIM 


_ The contra ctor appears to b 2 its 
claim: on the changed condition 


diary ‘at . 

appellant’s risk. Cf., K. Square Corporation : 
a/k/a Ultrascan Company, IBCA—959-3—72 .- 
(Nov. 29, 1973), 80 LD. 769 (1973), W322 
BCA par. 10,146. As the Board. ‘finds.-no | 


special circumstances to. justify admission of 


this late offered evidence, | 
motion is denied. 


the Popenens 
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os Pe ae Exh. B, p. 1. par. 
2. (The clause is General Provision 


BS, p. 17 of the General Provisions, 


Tab B.) However, in.its Brief, at 


| ip 12, appellant’s counsel specifically. | 
says Clause 58 is not applicable and 
appears to base its claim on Clause 


-57—the changes clause. In its reply 
( brief (p. 1) the contractor says “this 


was force account. work and: force 
oa account. work is done under the in- 


| struction of the engineer.” However, 
at the trial appellant’s counsel said 


_ the changes clause did not apply 


| (Tr. 10). ‘Thus, appellant’s legal 


ae theory is not clear. 


The Government in its pate 


| ing) brief (pp. 4&5) concedes that — 


. ‘the previous contractor had “over 
excavated the boat ramp area” and 


“that the specifications (pr esumably. 
this is intended to mean the “draw-. 
, ings”) showed the. slope. and. eleva- 


tions for the boat ramp as they 


should have been excavated.” The 
= Government further states. “It is 
for this reason that the Government - 
; contracted with Mr..Kenney under 
7 force account. (Tr. 10) to bring the: 


- boat’ ramp up to the original ss 


: - fied g grade.” 
The Ge aumant: Sede that: 


Kenney. (the -prime’s subcontractor) 


performed a “pre bid” investigation® 


and “must have been aware of the 
high’ and - Jow: oe along the 
ae re ae 


| The: Question. Pie aia: Dees : 
> the drying and rework of borrow 
2 “placed under the force account con-: 
stitute (a) force account work, (b). 
Oe formal. or constructive change order 


| work, (c) a@ sided siden or 
(d) some other een eee 


Findings of Fact: The wet t borrow 7 
mater iad claim ee 


The contract was with ie | 


the prime © contractor, hereafter. 


called Rocky Mt., to build an access 


road and boat camp (Tab B). Rocky 
~Mt. subcontracted. with Kenney to 
build the boat ramp (Exhibit an 
. The contract represented that the | 
area of the boat ramp would be pre-. | 
pared (excavated out of rock) down. 
_ to the grades shown-on the contract 
drawings (Drawing Sheet 24, Notes 


1 and 2, Spec. 1-04, Tab B). How-: 


ever, this was-not the fact and the ‘i 
true grade was both higher in spots” 7 
and lower in many areas (Tr. 21), | 
and the lower end of the boat ramp 
was narrower than oe on ed “ 


drawings (Tr. 92). 


After award of ine contract Pre cam 
subcontract, the parties discovered 


the. facts set forth in the preceding: 
paragraph. Thereupon the Govern-: 
ment issued and appellant accepted — 
extra work: Order +41 which pro- 


vided that appellant, and. Kenney, = 
| would: remove the high. spots and. 


would fill in. the low areas: with bor- 


- row material from borrow areas des-*" 


ignated by the Government nearby 


at:the end of the upper.parkinglot 


‘(Tab G, Tr: -Aranson., (hereafter : 
“Tr. Bu”) 50, 51). | : 


. The parties agresd. that, this _ 
would be done as “force. acount” | 
work at a- stated labor. rate and. 
equipment. rental . rate (Tab. C). Boys 
Further, they agreed- that the par-., 
ties’ representatives would daily — 


- getting, 


DE CISIONS 


| creer on documents ent the 


—dabor and. equipment used to per-_ 


ra form this work. (Tab eC). 


Kenney. performed this work. orf 
carrying. and placing this ; 
r7 borrow material and bringing the. 
7 ramp area approximately to grade. 
- during the period Dee. 1969-Feb. 
4970 (Tr. 913, 214)... - 
~ Rocky Mt. and. Kenney were ea, 
ae for this work in the total.amount 
of $21,885.74 (Tr. 214, Exhibit 6,_ 


_ Estimates. numbered iB 2, 3, a 5, 18, 
os and 14). | 


_.. » This borrow ear was in place: 
by Feb. 19, 1970-(‘Tr. 213). The next. 
~ work that had to be performed was 

to. place “base course” - (crushed 


«! stone to a stated specification) to. a 


ee depth of 8 inches on top of the bor- 
_ tow material and. thereafter pour 6 
inches of concrete to create the boat — 
ramp: (Sheet 25). This was. “orig- ; 

~ inal contract work”. not Snore ac- 


. count work.” an 
- Starting ‘Feb, “19, 197 0, the 
a2 weather: became cold A rainy and 


ges snowy and. the borrow. material on. 
_ - the boat ramp got damp and occa- 
sionally muddy (Tr. 28, .39,.40, 46,. 


90, 91; Exhibits C, D, E, F; Tr. B. 


56, 5, 59 and 61). However: this : 
pain: and: snow was not unusual for. 
the place or the time of year oe B. : 


74; Of., Tr. 55). 


‘Kenney’ had diffeulty’ penis. of | 
the. wet borrow material and occa | 
-. sionally the. base course, men and _ 
vehicles. ‘sank into the wet borrow a 


~— material (Tr. 28, 39, 40, 46, 90, 91; 


‘Exhibits C-F; Tr. B. 56-59, 61). 
- Nevertheless, Kenney dried out the 
borrow material: sometimes “by Te 
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“moving it. Jetting it dry, ana replac- - 
_ ing it The: work of laying base 
~ course and pouring concrete was 


finished early i in June 1970 (Tab V; ‘ 7 
Ltr. Feb. 11, ‘1974; Tr, 28, 40, 50, ~~ 


The. ‘Govsianient ‘project ae 7 


“neer, Kenney and Rocky Mt.. were — 
on ‘the work site almost daily. (Gy a 
28, 39, 49, 89, 90, 91, 237, 240). ‘The - 
Government project engineer new | 
pu Kenney was doing substantial: 
~ “no-pay” work in ‘drying the wet 


borrow material and ‘therefore di- Ps 
rected him to place about 900-920 — 


tons of “pay item” base course un- 
der the sidewalks along the boat Lae 
ramp; and Rocky Mt. was paid — 
about. $2,300 for this work. “Rocky. 
Mt..owed Kenney about $7,200 for ~ 
this work because of the: $5.50 dif- 


ference in price for this work (the. - 


prime contract price was $2. 50 per 
ton while the subcontract 7 price was. 


$8 per ton” (Tr. B a 
Two years ‘later in June 1972, rile 3 

Rocky Mt. and Kenney, for the first — 

time, made claim for the work of 


B.70; 71). 


drying and replacing the wet bor: 
row material and for inefficiency,  — 
delay (lost profits) and added’ ~ 
equipment costs allegedly arising. 
out’ of the wet borrow material situ- 
ation: (June 28, 1972 ‘claim letter, 


Tab L), all hereafter called “re- a 


work.” ~~ oby 
{1} ‘Anialyste ve deeision the a 


wet borrow material claim 9. 


in issue. ( Of. General Dynamics 


Corporation v. lee Si beets — A: 


The Board places great weight on. - : 7 
is parties’ interpretation of their. 
.. rights and duties under the contract 


ae only t to dig, 


, ee ol - APPEAL: oF ROCKY MOUNTAIN. CONSTRUCTION co. 
oo ee a _— 7 ss lite 17, 1977 ee 
i Sey te —, eel July’ 8, “4977, ‘dip 
é opinion pp. 7-12; ¢ ie Julius Pet- 
| D.B.A. "Petrof Trading — 


70 fsky, 
Company v. United States, 203 Ct. 


CL. 847, 361 (1978) ; Florida Build- 
— ers, Ine., ASBCA No. 8728 (Sept. 


30, 1968), 1963 BCA par. 3886 at 
19,290; NASH, Government Con- 
tract Changes, Fed, Publ. Ine. 1975 5, 
pp. 221, 222,925, 
Here, by reason of the: eal 
_- “force account” clause in the project 


ca specification. and. the: special force. 
account. | ‘specification, 
agreed to daily sign-off on sheets re-. 
| cording the Tore performed under. 
_. the force account. They in effect. 
5 agreed that this work ended in Feb- » 
Se ‘Tuary or March 1970 by their con-” 
-. duct in not listing it as force ac- ~ 
count work. .The Board concludes 


3 worked” it. 


_. The Board finds that this veaork - 
was not force account work: and 


that, as it did not result from any 


Sr direction by the Govern: _ 
_ment, it was not constructive change .. 
-. order work. The Board further finds — 
‘that this rework was not attributa- 
‘ble to a changed. condition because. 


‘there: is no evidence that the con- 


junction of normal moisture from 
~ the heavens and. the “red dirt”-cre-_ 
ated. a condition that was unusual, _ 


ae unforeseen, a abnormal, or. coy 


the parties 


: 45: any ‘onted ea 2 
Appeal of Welch Construction Con: 
ine.. 


PSBCA No. 217 (Feb. 11, 
1977), 77-1 BCA par. 12,322 and 
Monmouth Fund, Tne. ASBCA No. 


20158 (Dec. 20, 1976), 77-1 BCA 
par. 12,3055. OF, NORAIR Engi- 


neering. Cor po. ENG BOA No. 3568 


(Apr. 30, 1976), TL BCA par. Dn 


19,095, 0 
Since appellant (or ieaney). has . 


the burden of proof on this item | 
and has. failed to: carry that. burdex oe 
this claim i is s denied, - a Sy 


The Curved Ww all Claim ss : 


“Boas rie ea 


; ‘build. a curved. wall was a. construc- -_ 
te change outside O of change Order ie 
#1. The claim is allowed to the a . 


that extra work Order #1 work was a tent o f BL 0 200. 


: carry, place and rough 
vee grade the * ‘real dirt” borrow mate-— 
ae rial. _ | 
| es this ae was eden he rain 
| “and snow came.. The weather en-. 
countered was not. ‘abnormal. oon 
borrow got wet. and ‘Kenney “ 


| INTRODUCTION: The seond a 


claim for $14,654.03 (pp. 16 and 24... 
of appellant’s first posthearing a 
io brief) is for building a curved. wall 
rather than a straight wall: near the 


top of the boat ramp. 


. The Government does not contest. . 
ae entitlement (Government brief, p.. 
decision, dated 


26, par. 4; C.0.’s : 
Oct. 24, 19%, Tab A), so the ¢ only | 
issue 1s quantum, 7 


Contentions of the Part tee 


The contr actor. (again the eub- 
contractor) says (by inference) that 


the original contract did not call 


for this wall (see sheet 24) ;. that 


change Order #1, dated Feb. 6, 
19705, added the: work; that the od 
: Government did not stake the wall — 


Dili Oak 
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7 ‘until June 15, 197 0, by which time 


all the. eT concrete work had 


been finished so the contractor had 
_ to keep the concrete batch plant and. 
other concrete equipment. in the 


e area to do this added work (Appel-_ 


lant’s first brief, p. 14); that the 


- subcontractor’s ‘otal costs for this: 


~ added work-was $22,809.55; that his 
-Tevenue for the wall was $3. 009.33 ; 
and that his claim i is s for the differ. 


ae ence, $14,800.29. 


~The care says Kenney 


ta erroneously _ included other unre- 


lated work in this claim (Govt. 
: brief, Dp. 28), that, standby costs are 
improper as that equipment was 
needed at the site for other con- 


a tractually required. work (Govt. 
brief, p. 31), that revenues were 
— - $19,949, not $8,009.83 and that 
‘= Kenney is entitled to $12 per foot — 
times 125 percent or $5,835 (of 


-< which. $4,668 has already been paid 
fey Kenney) (©. oO ’s Finding, Tab A). 


FINDINGS OF FACT ON 
_OURVED WALL CLAIM 


The contact did not call for a 


- ; wall (Sheet 24, Tr. 30). Change 


Order #1 dimsstod" appellant to | 
__ construct approximately 705 feet of © 


reinforced concrete retaining wall 


_ along the boat ramp at an agreed 


_ price of $12 per lin. ft. (Tab C). 
* This work was performed. before 
_ early “June 1970, by building a 
straight wall about 495-450 feet 
~ long along the boat ramp (Tr. 38; 
Tab A; Tr. 155). Thereafter, i 


late May or early June 1970, the 
- Government project engineer di-' 


pected Kenney to build a, curved 
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wall from station 00 i aut 414 feet 


northerly from the top of the boat © - : 
ramp along the eastern side of the 


parking area at the top of the boat — 
ramp partly according to a sketch 


(Exh, I) prepared by the Govern- - | 


ment (Tr. 143, 138, 144)..The Gov- 


ernment did not stake out this — a 
curved wall until June 15 or 16, 


1970 (Tr. 144, 155). The ‘Govern- 
ment concedes liability—agreeing 
that Change Order cro was only 


for the straight wall—but says that. 
a curved wall only costs 25 percent. 
more than a straight one (Tab A), — 


thus appellant should get 125 per- 
cent of the agreed straight wall 


price of $12 per foot or $15 per foot. = 
(Tab A). Appellant says its actual 
costs were $22,809.55 (Tab V; Feb. 
6, 1975), from which should ‘be: 


deducted: its actual revenues - oa 


$8,009.83 (appellant’s first post- 


hearing brief, p. 14). It includes ine 
its claim standby costs for concrete _ 


- equipment which it says would have _ 


been out of this area and this job 


but for the coustructive | change 


order to build this wall. 
[2] Analysis and Decision sof ; 
Curved Wall Claim | 7 


The Government. concedes. ae = 


bility so the only question is “how 


much?” This breaks down to two. . | 
items: 
standby costs. — | = 
Appellant’s claim rigthodology: =e 


(1) direct costs and (@) - 


has many of the defects of a total. | 
cost claim. See Warren Printing | 


Co., Inc. ASBCA No. 18456 (Sept. © § ES 
10, 1974, 74-2 BCA par. 10,834 at 


51,530). It also depends on unclear 


: evidence as to the precise nwnber _ 


go} APPEAL oF ROCKY MOUNTAIN CONSTRUCTION co. 
eB te, gt - August a1, 1977 : 


7 of feat of all built and the Japicifie 


use of particular. equipment. The 
_ Government’s evidence is also weak, 


as the author of Exhibit 15 did not 


testify and his. qualifications are 


unknown. There is evidence, how- 
ever, of a week or two.delay.. In 
these circumstances the Board con- 
cludes that it may properly deter- 


mine the amount of the equitable 


adjustment by resort to what has 
| pean described as jury verdict. 


-: Proceeding on such basis the — 
‘Board finds that the building of a 
curved wall instead of a straight 
wall of approximately 314 feet cost: 
= Kenney $5,200 and. that stand- by 
_ costs should be awarded in the 
tee amourit of $5, 000 (Nash, Govern- 
ment Contract Changes, ‘Federal 


: Publications, Inc., 1975, pp. 389, 395, 


3896. This claim. 3 Js therefore allowed : 


| in the amount of $10, 200, 


0 laim 3—Wall Rejveak é. 
_ Replacement C laim 


peed Decision: As the Goveen. | 
ment” failed to show. that the. 
rejected wall. did not meet the .re-" 
ie quirements of the plans and speci-| 
_ fications, the claim is allowed to the : 


extent of $12,000. | 
INTRODUCTION: The 
tentions of the Parties. Appellant 
claims $12,895.38 for the rejection, 
removal.and partial replacement of 


the “tangent” wall. (from 0+ 53.8 to. 


elevation 65.9 and:parts of the wall 
from elevation. 65.9 to elevation 71.4 


~ on Sheet 9A). Appellant also asserts. 
that because the Government per- 


he sonnel | were on the site daily and 


Ooi : 
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could have a eds to and. sieidtecd “ 


later-reje acted work the Government ° | ; 
is estopped to later reject the work 


and deny this claim. 


The Government denies liability 
saying the claim was properly re- 
jected and further that Kenney was 


paid for removal costs in a subse- 
-guent contract. | 


Findings of Fact—Rejected — 
| Wait Clam 


. This wall w: was built Ader | 


constructive change order and a - 
sketch made and furnished by the 
Government. See. peer section ot | 


this opinion. | : a 
The | Governnient was ara 3 


about the wall as soon as it was: 

made in July 1970 (Tr. 248), but 
_ did not formally reject the wall in’ — 
writing until Dec. 1%, 1970 (Tab a 


F) and did not give.a proper state- _ 
ment. of its. reasons. until} Heb. 19; _ 


1971 (Tab H). 


A representative of the Ger aas - 


ment was on the site when. the wall. 
was poured (Tr. 162), and in one © 
instance specifically said one ques- 
tionable section was O.K:. (Tr. 166). 

The joints in the wall curb ramp 
~ and sidewalk did not “line up? (Tr. 


B. 19), but this was due to a joint ~ 
error by the Government and Ken- 
ney in laying out the concrete forms 
for the boat ramp (Tr. 247). 

- The Government alleged five rea- 
sons for rejecting the wall. These 
were: (1) joints incorrectly. placed, . 


(2) uneven tops of the wall section, _ 
(8) varying curb and wall thick- 
ness, (4) bowed wall sections and 
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fat (6). ee of. pa. aa 7 
color (Tab H). ‘Kenney verbally | 
objected to Be rej jection in n Oct. 197 0 


(Pr 952). 


The joints were ‘not even because : 


of the 4- foot gap at the top of the 
boat ramp slabs” and because the 
Government did not tell Kenney 
where to put the joints as it should 
-have done (Tr. 30, 247, Tr. B. 19, 
45, 47, Tr. 162). The navejected 
wall tops of the straight wall were 
~ comparable to the rejected wall tops 


of the curved wall (Tr. 165). The | 
- varying thickness of the straight : 
and curved walls were quite minor. 
as Kenney was using’ snap ties for 
~ allthe supports (Tr. 165). The Gov- | 
_ érmment project engineer on the spot. 
verbally agreed the bowed wall sec- 
~ tion was. adequate. (Tr. 166). 


. The texture and finish variations 


were caused. by attempts to. alter’ 
_ same (Tr. 167). The work of re-_ 
an moval and partial replacement. of 
_. the curved. wall was done in Aug. 
1971 to June 1972 (Tab U—Spread 
Sheet), and. Kenney or Rocky Mt..— 
notified the Government of their 

claim in June 1971 (Tab V, Ken- | 


 ney’s. Feb. 6, 197 5 letter and June 


1972 (Tab L)). ‘Kenney incurred — 


- costs of approximately $12,895.38 in 


replacing the wall (Tr. 175, Tab U,. 


Spread Sheet with Kenney’s Feb. 6, 
1975 letter). The curb portion of 


the wall was defective and properly 


rejected (Tr. 165, 166). 
| [3] Analysis ie Decision of Re- 
jected Wall Claim. | 


DECISIONS: OF ‘THE DEPARTMENT. OF THe INTERIOR 


: 184 ID. , 


plang and specifications of ihe con- —— 
tract or constructive change order, 
‘The Government witness rephrased 


the conclusions stated in the Gov-- 
ernment’s rejection letter but gave 
r10 citations to the drawings or spec~ 
ifications ‘stippor ting those conclu- 
sions. Neither did he contradict the 


* testimony of Mr. Kenney which is 
the basis for the Board’s’ Finding 


of Fact listed in the preceding sec- 
tion of this decision that the’ al- 


_legedly defective conditions in the 
curved wall were accepted in 1 the 
straight: wall, | 


There appears to have been te. | 


7 basic causes of the rejection—un- a 
even. joints—and - tangent. rather ie. & 
than radius design. “> 
The Govemment: ‘is ee is eo 
for the adequacy of the design and 
the drawings (J. W. Hurst &.Sons 
Awning, Tne a ASBCA No. 4167 


(Feb. 20, 1959), 59-1 BCA par. 


2095; Bethlehem Steel Corporation, 
ASBCA No. 13341 (Nov. 19, ae be 
72-1 BCA par. 9186). as 


The unevenness of the joints arose 


out of a. ‘mutual misinterpretation 


of Sheet 24. by the Government | 
project engineer and Kenney when | 


they laid out the location of the _ 


forms for the 50-foot concrete slabs 
of the ramp. Further, the project: 
engineer’s sketch of the tangent wall 
was not sufficiently clear and the 
Government representative: on the 


site did not indicate that he read _ " 


the sketch to require joints in speci- 


_. fied pee ane be. did: not so Se 
_... The Government has failed to > _ 
oa chow that the rejected portions of 
the wall did not conform with the - 


Kenney. ie | 
The hints in. an aes that Ken- 


ney was-paid for wall. removal un- 


aH) = -APPIAL OF ROCKY MOUNTAIN CONSTRUCTION co. 
Bag. tog a . August 17, 1977 . | | - 


> ee a isis ee is ; insufficient to 


__ establish that as a fact. Kenney ad-. 

- mitted at the hearing that the curb — 
“was defective. The cost of this ele- 

ment is totally unclear. Thus, on a 

jury- -verdict: basis the Board finds - 

2 Tor = ncaa In. the. amount | of | 


S12, 000. 


G Laie, Be urying j the oT Tiley Lines ‘ 


The Board Decision: The appel- 


lant failed to carry its burden. of 


re proof and. the claim is denied. 


a “INTRODUCTION: This is’ a 
a claim for $2,100 for burying utility 
~ lines deeper: than. Pe by.. the 


| pee 


“Contentions 0 if the Parties | 


"Appellant says Exh, L represents 


. rock not the real surface ; also that 


: Mr. Kenney’s . ‘cbservations:. were 


| _ more accurate than the exhibit (ap- 
~ pellant’s brief, p. 22). The Govern- 
ment says Kenney need not have 


buried the lines as deep as he did 


-and his costs are suspect. oe a 


7 oe answer brief, D. 39). 


Finding a Fact—U tility Lines 
| Claim 


Article 1-21. “Utility conduits,” 
of the construction specifications 


called for one conduit. 18 inches ‘be- : 


low subgrade and the other two con- 


es duits 18 inches below and 12 inches 


hor ‘izontally from the first. (Lab B, 


Addendum 1, D. 3). The location. of 
~~ the planned utility lines is shown on 
we sheet 24. between the top of the boat.” 
ee ramp and. the ope lot _— 9A. °: 
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ere in. aie ee file). ‘The | 


- lines were dug at approximately the : 


location shown on. sheet cee (Tr. _ 


278)... 


The linas were aug considerably | 
below 3 feet. of the surface of the 


ground into solid rock in Feb. 1970 
(Tr. 178, 179). This was done to the 
grade set by the Government placed 
stakes (Tr. 180). The lines were 
buried Aly feet below the.surface of 
the rock or sub grade at the center of 7 
the parking. lot (Fr. 181, 182, 184). 

At the time the Grenclics! were dug 
Kenney and the Government did not 


know precisely. where the oe | 
would be in the end (Tr. 182). 
- Sheet 25 shows a typical cut sec- 


tion and graded section of the park- 


ing lot'at the boat. ramp (Sheet 255 | 


“Tr. 274). Bidders should have ee 7 


mated their excavation prices based | 
on finding rock.as the subgrade and _ 
planned. to put the trench down so 


that it was covered everywhere at — 


least. 36 inches below subgrade and | 


-so the conduits graded slightly (1 _ 
percent minimum) to the east side _ 

a of the ramp CC 24 5, Addendum 1 7 
to TFB). : 


There is no svidence : aS ae a 


7 3 Rocky Mt. or Kenney expected the 


grade, ‘nature or elevation of the. 


subgrade to be at.the location of the 
conduits when they prepared their 
bids for this item of work. There is 


no evidence either that appellant or 


| Kenney was misled or that Kenney 
was required to excavate deeper 
than required by the drawings and 
: specifications ; nor is there adequate 
evidence of the basis for the bid or 
claimed costs. | - ee wa 


4] Decision oe Utility Claim 


~ Appellant, has failed to carry its A 
_issues.: 


| aden of proof as to how it pre-— 


- pared its bid, how the actual work 


- differed on the contract required. 
_ work or the work bid upon and how. 


its actual costs were increased. The 
claim is therefore denied. 


| Summary 0 f Decision | 


3 p80 _ Amount: 

a Tien . .  . Allowed 
_ Borrow Rework . =. ~... $0 
Curved Wall 10, 200. 
Rejected Wall _ 12, 000 
| Utility Lines’ ee nay ; - 
‘Total $22, 200 


” Gucuis g, Sremun, is aa 
_ Administrative z udge. 


r CoNCUR: | 

Wriras F. McGraw, aoe 
Administrative J ‘udge. 

| Chats man. 

| APPEAL OF ATROO, INC. 


TRCA-1074-8.75 


a | ‘3 Decided October 1, 1977 


. Contract No. 14-09-0060-3002 


a. Rules of Practice: 
tions” 


Appeals: 


Motion for a pr otective order to prevenk : 
the disclosure of. pre-award | technical 
| discussions with bidders in a two step 


I¥B unsupported by affidavits that the 


information furnished was (a) a trade ioe 


secret and was (b) furnished in. confi- 


dence, was denied, but the. ‘Government a 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


‘Mo- : 


[ee L D. o 


is nevertheless given 45 days to file afi- | 
-davits by the bidders « on these and aoe = 


2. Rules ot Practice: Appeals: Bis 


covery | 


‘The ‘partie. are. entitled to discover all 
| documents not privileged which are rea- FS 
-sonably likely to lead to: admissible evi- 
dence and do not cause a burden dispro- 


portionate to the probable benefit from 
the requested - discovery ‘taking into ac- 


-, count, the size of the claims involved and 


their nature as well as. the nature of the 
rer uses: : 


APPEARANCES: Mr. 


& Pogue, Washington, D. C., for the 


appellant; Mr. Thomas A. Garrity, 
Department Counsel, Amarillo, Penas - 


for the Government, 


OPINION BY ADMINISTRA- : 


TIVE J UD GH STEELE 


| fee BOARD OF CON- 


TRA C T APPEALS 


“Table 0 of Contents 0 f Opinion 


: | Section 


No. | | “Genie 
oo Fe Tatroduction i Pe 
2 Background 

8. Decision and Order — 

_ 4. Government’s Contentions 

_ 5. Appellant’s Contentions | : 
6. Part I—Rulings | on Docu- - 
ments : 

i; Part TRilinge on Inter- 
 -pogatories. ° | 
8. General Guidelines | on Dis- 

7 covery | 


. 9. ; — of BCA. | 
| Discovery a : 


| Ww. | Stanfield oe 
Johuson, Mr, Joseph M. Oliver, wry 
Attorneys at Law, Jones, Day, Reavis . 


7 8 . 


L 7 See 

Sg The Government in a Motion for 
: Protective Order dated Aug. 8, 
197, has: asked for an order stat- 
‘ing: (1) that certain enumerated 
documents (copies furnished to the 


- Board and marked) need not be 
furnished appellant in discovery 


and. (2) for an order holding that 


- appellant's interrogatories a 6, 77 


: and 78 need not be answer ed. 

-Q. Background. 

This is an appeal from ae de- 
fault termination of an approxi- 
~ mately $1.7 million contract for the 
process design and. construction of 
a helium purification plant. The 
pleadings raise issues including ex- 
~cusable delays (premature default) 
(é.g-5 par. 89 Complaint), and im- 
possibility of” performance (as- 


i “sumption of the risk of impossi- 
bility) 


(2.9.5 par. 79(b) Com- 
plaint), superior knowledge by the 


Government (e.g., par. 63 Com- 
plaint) (Summary of Prehearing - 


| Conference, Oct. 12, 1976, p. 2, par. 
8), failure to cooperate (C G+ par. 
| 63 Complaint). 

8. Decision. 


ec The Soins has filed a 


Motion for a Protective Order (1) 
as.to certain documents and (2) as 
to interrogatories 76, 77 and 78. 
_(b) The Motion is denied as to 
interrogatories %6, 77 and 78. 


(c) The claim of attorney-client | 
privilege as to cer tain documents i is 
‘denied. 


(d). The Motion as to the bal- 


ance of the documents is denied 


: unless on or before Nov. 28, 1977, 


-; athe Government files affidavits by 
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the “third par fee ie ere por: 
tions of specific documents (1) con= 
tain information which was propri- — 


etary when furnished, (2) the third - 
party expected that the information — 


would be held in confidence (state me 


the basis—in detail—for the expec: — 
tation together with a statement as © 


to whether the persons. furnishing — 
the information made verbal state- 


ments or requests that the informa- 


tion was to be treated as “confiden- _ 


tial”), (3) the information still ie? 2" 
valuable protected “trade secrets” - 
and (4) the. preseut. disclosure ‘of 


the information to appellant would 


injure the third pare m ene 7 

ways. _ 
(e) This opinion pipet the = 

Summary Order dated Oct. 5, 1907. | 
4, Government's Contentions. a 
The Gover nment says the sds | 


ments furnished the Board are. 


privileged because: they are “mate- : 
rial submitted by; or. comments. 
about materials submitted by, or 
comments and reports of informa- 


tions received from, “Appellant’s ; 
competitors. The deleted material 
involved negotiations before the: 


contract was awarded to appellant.” i 


Further, even if relevant, the infor- . 


mation—the Government says—is 


- not material (p. 2 of Government's oS 


Motion).. ne 
. 5. Appeltant’s Contentions. ae 
The appellant says that the Gov- i 


ernment has failed to establish that 
the material-is (a) trade. secrets Or. 


(b). its disclosure would harm the 
Government. °. a 
6. Detailed Rulngas bys the. 
Boar d—Part rf een eres oa. 5S 


CIS. Witnesses §§ 283 (d), (e), 
(Ey, (2); 8 Wigmore (1961. ed.) Sec... 
2807, 2818, 2320, 2992). Thus, the — 
ASPR 3-805.3 (b) & 
4-107), 
transfusion,” and “auction tech- 
 hiques” and_ which’ very severely 


oo 8 10 


| ‘sion and ruling thereon. - 
(Ye Group. Sc alia Cheent 
- Privilege, ne 


~The documents i 10: 1 this: group i ane : 


clude the following: 


Exhibit 11 , Agenda May 2 99, 1968. = 
(Au dates: are. 1968. unless. other- 


Wise Indicated.) | 
_. Exhibit 16, Apr. 8. 
- Exhibit 19, June 14, : 
~ Discussion. The Exhibit 16, 


; ye 8 memorandum is” typical of 
7 the. documents in this group. The. 
advice given by’ counsel i 1S. normally 


as privileged ; Ingalls, ASBCA. No. 


However, the fact that a person cou- 


= sulted counsel, or the identity of 


_ counsel, is not Tornally privileged, 
especially in contract. appeals (97 


(8); 


~ objection. niside by the Government’s 


motion is o verruled and the motion, 


as to this group. of documents, 1s 
denied. 


(ce) Croup Ti ppbgpents me | 
ing te the identity of prospective or 
actual bidders and relating to dis: | 
cussion or evaluation of technical 
— proposals and/or negotiation of 
terms and conditions of a contract. 

These documents include the fol- 


lowing: ma 
‘Exh. aa: Feb. 99, 1968; + Apr. A, 
May. 31, May 29. 7 


4 xh: 19, Nov. 30, 1967; Dec. 1, 
i967: Jan. 24, Mar. 6, “Mar. 29 


| May 16. 


oo "DECISIONS oF THE DEPARTMENT OF THE INTERIOR, : 


fe a aA ae Sree ihe Board jas 
~ grouped the documents into four 
groups for the purpose of. discus- 


[84 LD, 


Exh, 13, Feb. 29, on 1 (Dupli- = 


~-eates Exh. 11, Apr. 1 document, al- ~ a 


though the aint of. privilege i isnot 


made as to one. paragraph claimed — 
under Exh. 1), Apr. 1; Apr. 25, 
May dl. 


Exh. 19, June 14, saly 12, ‘Aug: 2 2. 

- Exh. 39, May 9, July 12 (Dupli- | 
cates J uly. 12 in Bah ee | 

Exh. 36, Apr. 5 (Duplicates 
Apr. 25 memor Pian in Exh. 13). 

‘Exh. 48, July 12 (is a duplicate). 

Discussion, The documents in this 


| group range from those such as Exh.» | 
16, Apr. 8, wherein. the Government te 


seeks to merely delete the identity — 


of a bidder’s name, to the Exh. 12, — 

| Jan. 24. document, where the Gov- 

“ 1TT1T (Aug. 16,1973), 73-2 BCA © 
par. 10,205 at pp. 48,096 and 48,104. 


ernment seeks to. pr event access to. 
a 5-page summary of extensive tech- 


nical discussions together with : some _ _ 7 
- document, and - others, is: ‘Tisted in ae 


“contractual” negotiations. | 


more than one group. 
There are regulations applicable : 


to the Defense Department. (e.g., 


ASPR 1-329.3¢(4)b; ASPR1-1004, 


5 (¢) 5 
which. prohibit “technical 


limit the pre-award: distribution of 
information - concerning bidders’ 
proposals and prices, or the disclo- 


sure of trade secrets. Department 


counsel has not cited any similar 


regulations applicable to the instant 


contract except that in its Sept. 27, 


1977, submission the Goverament’ 
did cite 41 CFR 1-3. 108(b). Never- 
theless, the Board is not persuaded | 

that any such regulations would be... 
applicable, in the present. circum- 


stances of this appeal, to the docu- ! 7 | 


ASPR 


: ments in ‘hig? ‘group, ‘because the 


ee ‘information contained therein i is so: 
_”- general in nature. Thus, the Govern- 
. ment’s Motion—as to. this ‘group— 
is denied as indicated 4 in par. 3(d). 
a ante. _— | 
‘(d) ou Hi -Discussions. 0 f 
~ Processes for helium purification | 
— apith or without. dollars per uni ne . 


. formation or horsepower data. — 


These documents include the, fol- ; 
| a review these documents as part of . 
their preparation for their testi- 
mony and thus. make them: “ovail- 
able”: to. appellant under Rule 612 
of the Federal Rules of Evidence, 
28° U.S.C. FRE: Finally, the Gov- 
a ernment’s claims of privilege in its - 
- memorandum are so general and 
Discussion, Exh. 12, Nov. 30, 1967, | 
1S a typical document j in this group. ‘ 
This isa summary of extensive dis- — 
cussions with a bidder about the 


lowing’: | 
Exh. 11, ‘Apr. a May 99, 


Exh. 19, Nov. 30,. 1967, conf. re 
port; Dec. a 1967, conf. report; 


Jan. 24; Mar. 4, Telecon; Mar. 22, 


i conf. report. 


Exh. 13, Apel Go Pee Oe! 
Exh. 32, May 95 Dec. 1, 1967. 


units that were part (or to be part) 


of the instant contract. Appar ently, 
the Government issued the step Tre- _ 
quest for technical proposals on or 


about Sept. 95, 1967 (see appeal file, 


Vol. 2, Tab. 5. ‘Exhibit A, unnum- 
: _bered. page entitled “Technical Pro- | 
~.. posal G-5017—A, Scope ;” see also 
_ - Complaint, par. 4). ‘The discussions : 
ae included. technical matters such’ as 
pounds per square ‘inch, dollars per 
eo thousand cubic feet, percentage of 
mae stracting ‘dati ‘or processes. 


recovery and. horsepower, etc. 


| "There is no indication that the | 
~ matters’ ‘reported: were considered _ 


trade secrets of a technical process 


> or a‘financial nature. There is.no ~ 
“problem now: of technical ‘transfu- 
gion since the: instant contract: was 


ee awarded, : performed mk at’ least in 
_ part) and terminated. — 
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The appellant has atiepea’ impos- - 


sibility at’ least: as to part of one _ 
unit. Thus, even if the documents - 
themselves are not admissible there _ 
is a possibility that they will lead 
appellant to witnesses who may be 
useful at the hearing. F ‘urthermore, 
the Board assumes that Mr. Taylor, 
Mr. ‘Haynes, Mr. Kalman or Mr. 
-. Whitney may be a Government wit- — 
ness, and if so, they, would probably. a 


non-specific that. they cannot be ac- 


cepted. All claims of privilege must 


be specific and the’ grounds ad- 
vanced in support, of each: ‘must be. 


: particularized and in detail. ‘Thus, 


the objection as to these documents 

is overruled: and the Government’s : 
Motion—as: to these documents—is 
denied as indicated in pe ie 


: ante. 


-(e) Croup: 7 Vocus ap 


piiresitty abstracting technical data 
| ij rom technical proposals. 


These Society include ‘te: fol - 
lowing: | - 
Exh.: 18, check list, ‘icots; ab : 


“Apre 15 Memo with 3: sheets, © : 
Exh. 16; checklist, 5: sheets abe ae 
stracting date: or: Dey ets 
‘Exh. 27, check list... Pi 
Exh: 36, éheck Rist: cna 


| Discussion: These documents give. - 
the Board the most. trouble.. Exhibit 


13’s sheets abstracting data or pee - 


-. would _ contain 


842 DECISIONS. oF THE 


eee are e typical. These” appear to 


| ‘be abstracts of the technical -_pro- 


_ .posals submitted during step. one of 
_ this procurement. It appears likely 


that the proposals involved | were 


- marked with a restrictive notice. 
- Department counsel has. not said, 
however, that this is in fact the case. ‘ 
‘The problem. with the Government’s ; 
briefs is that they assume the criti- 
eal fact—that the documents con-_ 


tain proprietary technical processes 


er financial data (trade: secrets). 
‘The Board will not assume this fact. 


“It is not self- evident. It is not evi- 
dent from. a close examination of 
‘the documents themselves. There is 
- no indication. that the data. were 


~ eonsidered “trade secrets” by those. 


who furnished. them to the Govern- 
. Ihent. Thus, the Government's ob- 
jections are overruled. The Govern- 


| 7 ment’s motion.as to these documents 
is denied as indicated i in pee ao) 


ante. — 
7. Part T—Interrogatories. 
(a) Interrogatory 76. 


Ruling. ‘The Board denies the 
Government’s motion for a Protec- 
tive Order. The Government is. 
ordered to answer 76 (a) (identify- 2 


img persons). The. Government is 
ordered to answer.76(b) or to allow 
appellant to inspect all files which 


“ments (or portions thereof). or en- 


ter imto an agreement with appel: * 
lant. reserving the parties’ rights to. 


_ later argue admissibility.) The in- 
formation sought 3 is el a rele- 


DEPARTMENT: OF THE INTERIOR 


. these documents. — 
(The Government. may also review 
~. the files and claim privilege 3 In de- 
7 tail. on specifically. identified docu- : 


(84 LD. 


| eae to the Governments defense 
of accord and satisfaction, or tothe ~ — 


issue of excusable delay, and. to a 


Possible i issue of waiver. of the origi- — 
nal delivery date, if the parties 
wish to introduce evidence on these 
issues. — 


(b) inseeigeters "7. . ae 

- Ruling. The. Board denies the 
Government’s motion for a Protec- 
tive Order. The Government, on p. 
6 of its memorandum, misconstrues : 
the Board’s dicta in its decision 


dated Apr. 6, 1976. The. quote in the . 


Gorernants brief related to a 
hypothetical _ discussion 
opinion of a situation where the 
contractor failed to appeal a final 
decision on a specific claim of ex-. 


-cusable delay and later appealed a 
damages assessment which utilized 
the facts found in the unappealed . 
decision. The Board said in such in- 
stance it would not reopen the — 
_ earlier. unappealed findings. That.is- 
a different situation from Fulford; 
. it is not the situation in this appeal | 


thus counsel’s argument is mis- — 
placed. or inapplicable. The Gov- 7 
ernment. is ordered to answer this 
interrogatory.. This ruling on. dis- — 
covery does not, of course, limit the 


-Government’s right to. seek, or at — | 
the hearing offer, evidence, and.in 


the post- -trial br iefs to argue the de- 


’ fenses. it ealls “Accord and Satis- | 
faction” or “Laches” in its “An-- 
swer,” dated Apr. 29, 1976. 


_ (c) Interrogatory 78. 
Ruling. The Gover nment’s -mo- 


‘tion for a Protective Order is de- o 
nied. Note each interrogatory seems 


to contain three paris? @ the : 


In ‘the me 
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eee eee question, (Q). question 
“(a),” and (8). question “ ‘(b). ? The 


Board’s order encompasses all thr ee 
_ portions. | 


In this regard, the Board does not | 
7 understand. Department counsel’s : 
arguments oe questions 76, 77 and 


78 require a “guess.” The. Bureau 


must merely state the opinions of 
its employees © (and that of any 


other potential witnesses whose 
opinion is presently known) as to 
the work not completed on the units 


at the dates. penne in the ‘ques: 
| tions. 
8. Gener ‘al Guidelines on Dis- 


covery. | 
. (a) There. are tivo alternative 


_ methods the Board can use in 
handling discovery. The first is the - 
normal way whichis established by 
our present rules (43 CFR 4.115 

| (a)) whereby the. Board -encour- 
ages the parties to engage in volun- _ 


tary discovery and the Board only 


deals with discovery when these 
7 efforts fail. This is the traditional — 
method. followed by most boards” 
and courts. This method-has proved 


— to-be adequate most of the time. _ 
(bo) The. second approach—which 


is advocated in very large complex 
. eases—is for the board or court to 
control all discovery from. the very. 

beginning. The board is willing to 


proceed: in this manner on such 


_ cases if. application is made to it 


a promptly ° after the sail of the 
pleadings. — 

-(c) Since.the parties a are. ieedy 
‘many months into their discovery 


these guidelines may well not. be~ 
very er. at this Tate. date. : 


Navertheless,. ies are. issued for — 
your paidadcs and the guidance of 


litigants in future appeals, 


(d) Discovery is an important — 
part of litigation. It is necessary 
that the boards afford the parties 
sufficient discovery so that the par- 
ties have a constitutionally (or con- — 


tractually) adequate trial (the term 
as used here includes discovery). It — 
is also important that the Board _ 


minimize the. cost, and. other bur- | 


dens, of discovers: Thus—when 
asked—the board will seek to pro-— 
vide adequate discovery balanced ~ 


against the cost thereof. In this. Ter) | 


“ gard much of the cost of attorneys’ | 
time can be minimized by the par-_ 
ties if they cooperate in the dis- 
covery. process, , 


(e), Where, as in this appeal, - 
cusable delays, and lack of coopera: 


tion, are alleged, and the contract — 
Was terminated for default, the con- 
tractor’ often has a legitimate desire : 


to review all of the Government’s 


files about contract - performance i: 
(and vice versa). (Counsel should 
“advise his client that such requests. 
are not unreasonable per se and that — 
the bur den. will be upon the object- 
_ing party to establish the existence. 
of a legitimate reason for withhold- | 
ing ‘discovery. ) Thus, the moving — 


party may make a relatively mini- 


Tal showing of good cause to shift 
the burden of persuasion onto the — 


party who opposes discovery. | 
(f) Where, as here, a party ae 


leges superior knowledge and im- 
possibility thereby -also putting, m 


issue the assumption of the risk of a 


ny: see Phe Austin Co. oe 


_ 844 DECISIONS OF. THE 


United States, 161 Ct. CL %6 (1973), 
_ the resisting party: S burden i is even 


~. heavier, » 
~ (g) Nevertheless, the ca will | 
_ Indeed rule on ob) ections to discov- 
ery. It will require that the objec- 


tions. be particularized and in de- 


tail. It will require that documents ~ 


or portions of documents be clearly 
identified, that the objection | ‘be 
stated specifically and the grounds 


” thereof be set forth. in detail. See 
- Ingails, ASBCA No. “17717, 73-2 
BCA par. 10 205, for a detailed dis- 


cussion of the grounds for objec- 
tions. 


(h) Thus, fits “frst, wave’ > of dis-_ 


covery’ may well. be ‘a motion to 


‘produce all or broad classes of 
documents for inspection. ‘If this 


discovery is agreed to (or allowed) 
it will greatly reduce the need for 
time-consuming interrogatories. | 


| (i) The “second wave” of discov-- 
ery might well be precise interrog Q- 
tories nea at identifying people 2 
and the knowledge. or Opinions they. . 
~ have on pr ecise topics. The board 


does not look with favor—in gen- _ 
in’ Appendix hereto). If a party 


seeks an order to take'a deposition | 
_ of a person who is not: presently an 
: employee of a party he should brief - 
and argue the matter exhaustively | 


7 eral—on ‘interrogatories ‘asking a 
par ty to list all documents i in. its pos- 
‘gession or control which relate to 
topic “A,” or topic cB. 


Gj) Such questions require an in- | 
ordinate amount of time to answer 


with less than. commensurate bene- 


fit. If a party has made full disclo- | 
- sure of its files, and has devised an 
identifying. | 
which. documents it has produced, . 
- there 3 is no reason to allow such an. - 
| interrogatory. Normally, interroga- _ 


accurate “system of 


- tori ies will not be. allowed. to be used. 


| ‘ aS a substitute for a Bill of Particu- | 


lars. a 


DEPARTMEN T 


OF THE INTERIOR [84 ED... 7 


- (kr) It is clear that interr ono 


may only be directed to parties (and 
each 


_ corporate or Government 
agency ‘party must appoint an offi- - 
cer, employee or agent to sign an- 


— swers to interrogatories on behalf of 


the party. Such agent should nor- 


mally not be the trial lawyer—see 
ABA Canon of Prof. Responsibility a 


ECS-9, 5-10, DR5-101 B; DR5- © 


~ 102, Black’s Law Dictiotiary XLIT- 
(4th ed. 1951). Thus, it is techni: 


cally correct, to assert that an in- 


‘terrogatory should not be directed 
to appellant’s employee “Mr. A. J. 


Jones.” Nevertheless, depositions on 
written interrogatories can be di- 
rected—at much greater expense— 


to such an individual employee of 
a party. Counsel may often agree to - 
waive this particular objection, of 


course, and treat the interrogatory 
as if it was a deposition | on writ- | 


ten: interrogatori 1es. 


Ly The “third wave” of discov. 


ery can be oral depositions. This 
board has ruled that such deéposi- 
tions can only be taken of a party's’ 
| present employees (see | IBCA cases 


as he must ask the board to over-— 


tule prior ‘decisions. This limitation 7 
on the board’s willingness to'order — 


depositions . does not Tapit the par- 
ties’ ability to agree to’ genes 
of non- -employees. ee 

(m)) ‘The board in large ‘end com- a 


plex cases will look favorably upon ae : 
motions under the discovery and/or 


prehearing rules to compel ‘the si- 
multaneous poe of lists of 


Tr CONCUR! 


_ Se] ait eG . APPEAL OF 


2 expected witnesses, the exchange of : 
exhibits and the exchange of sum- 
-. maries or even verbatim transcripts 
_ of expected testimony . (all. as dis- 
. covery and not as evidence)... | 
. (n) F inally, the Board points Bue | 
; ane Rule 103—as to the “appeal . 
— file’—(48 CFR 4. 103). require esgood — 
faith action by the. contracting of-_ 
_ ficer and the contractor in Aline all 
~ documents. they believe are relevant : 
to the dispute. as then’ stated. If. 


privilege i is asserted: at me time, it 
should be done in detail. | 


—“(o) Thus, the Pacha of dis ue : 


. covery are: 


| cubits with the need.. 


The objections: to. discovery are. 
ae (a). privilege-—but: privilege is not — 
absolute, especially when a compet- 
ing concern overweighs the reason 


; for the privilege, and (5) burden, 


He. ,; the benefit ‘likely to. be’ derived — ae 


AIRCO, INC. ~~ 
_ October: 17, 1977 


TBCA-376- (Aug... : 
BCA par. 4860, ‘and INGALLS, - 
_ ASBCA No. WT (Aug. 6, 1973), 


Sees 


845 
APPENDIX. 


re of the elected: Disoosir | 
Decisions of Boards of Contract — 


Appeals Since 1964. Research 


method as Uaniiting cope of Cases 
digested = co 


The. method eed: te Teenie? = 7 


“opinions digested. herein. was (on 


Sept. 1, 1977) to run VITRO, | 
6, 1964), 1964 


78-2 BCA par. 10,205, ilirongh the | 
citator and digest all the relevant 


re Aiseovery cases sted therein. 
(1) piebabiLty that: the. discow- | 


ery will lead to admissible evidence : 
(but it is not’a: ground for objection _— 
- that-a document: or other material 
involved i in owe is not: ‘admis- 
os sible per se), and _ cae ee 
. (2) that the Gunien is commen- - 


Fable of Conteris _ 
| Part IB: a Agency 5 - Qo 


: | Parag apne J 
ake Interior an WALL 
“9. ASBCA: . - ‘Oo : 

3 . Veterans ae BABA! 
4 Transportation = 41-2 
Be General Services oes 5 
6 Atomic Energy) 6.1 
ae Part 11—Secondan y ee 


one Ources 


ay Pot [1LBoiddentian y 


fromthe discovery.is clearly much. 


less than the burden of compliance. — 


“(p) The board. in: -prepatation 


ql fon this: Order digested the opinions. 


which are in ne Appendix hereto. 


x They are attached. to. this vee for 3 
7 your information... | 


| Groner: S. Suan Try ae, 
Administrative Tudge. 


~ ‘Wu FE. Mote” ae : oe 
. Administrative ouage: ~ 
me Chairman. . a - 

a + 251-126-782 


” Rulings by IB CA : 
8. Tatetior-  é 12° —e 


Teles Soa E lectrio 00. _ 


IBCA~1048-1174. (Dee. 18, 1975), \ 
| a . 82. LD, 625, 76-1 BCA par. 11634, 


The. issue per ‘the: ‘pleadings is - 
a. ambiguous specifications as to. 


| whether payment | (at the rate for — 
helicopter erection of towers). “for 

| all tower's is proper or whether this | 
_ hélidopter rate was only for the erec- . - 
_ tion of certain towers. . 7 


7 $46 


| The eae: for all documents 1 re- 
lating to the use or potential use of 


helicopters for erection of transmis- | 


$100. line, was allowed. 


. The request was. sitewed for en-. 


gineering estimates and bid esti- 


mates where: the. Government. said : 
bidders should. have been able to— 
correlate payment provisions with 


methods of excavation or erection. 


~The request for “all documents. 


| ‘elatsd to the use of helicopters for 


fire prevention * * 392 was denied 


as the purpose of the specification 


requirement for a water bucket with 


helicopters was obvious. 


The request for all. ace 


evaluating the contractor’ s plan of 
work was denied when the. Govern- 
ment sald that there were none. 


The request for all documents re-— 
lating to partial or final payment 


was ‘allowed: ‘as there-is a dispute 
over computation, and the docu- 
ments may explain. the. ‘Govern- 


ment’s decision to allow the heli- 
copter payment: rate for one tower. 


As to the request for “all docu- 
‘ments relating to the contractor’s 
claim * * * consideration of that 
claim and: the contracting. officer’s 
final. decision” the Board ordered an 
in. camera Teview ‘of all documents 
which the Government asserted 
were protected by privilege. : 

‘The Board partially allowed a 
‘request for all specifications issued 


a by the contracting agency. within 5 


years which provide for ‘different 
payments depending on construc- 


tion method. The Board allowed. 


<this only as it related to specifica- 


vt tions that had partial, —- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[84 LD. - 


helicopter erection provisions. If : 
this is burdensome the Government — 


can make the files containing these _ 
contracts available and allow the © 
appellant to search them, 7 
Lhe request for “all ‘documents -- 
relating | 


to. environmental con- 
siderations * * * in the project” was 


allowed as the ‘Answer stated that 
very special environmental con- 


siderations | were oe to — | 


. tain towers. | 
12 IB&O Co., TBOA. 1020-92-74 


and IBCA~1033-4-74 (Dec. 11, 


1974), 75-1 BCA par. 11017. 


The Government filed Aaious | 


discovery: requests on a total cost 
claim. The following. discovery r re- 


quests were allowed: 
(1) A listing of all ‘equipment 
used on the differing-site condition 


claim including make, year, model, . 
‘size, capacity, mounting and type of © 


power, all accessory equipment, the 
rated capacity,. and whether the 


- equipment was rented (if so list the . 


owner), whether it was hired on an 
operated basis, the rental charge 


for each equipment and the cel : 
- month for computing costs. 


(2) All jobs—~similar to that in- 
this appeal—performed by appel- _ 
lant for a stated 3-year period, with — 
the location, type of work, name of 


agency, and specification saumber. 


The . Board. gave — these: general | 


| guidelines: 2 


(a) A party ne not. produce | 
documents previously furnished. = 
(b) Motions to produce are dis- Ee 


tint from interrogatories. 


(c) A party need not coils i 
data not readily available toit 


ae : | i ke 


“(ay Oceasionally a proper. ree 


_ sponse is to make files available for 
the other party to search. 


-(e). Generally; contemporanéous | 
“teports and corre-. 
‘spondence probably i is not protected 
bya work product or: attorney- 7 
| menting on claim by J. P. Bara. | 
(d) A handwritten. memorandum, ¥ 
from Chief Construction Branch to 

field engineer . transmitting four — 
pages. ‘oft comments by chief inspec- _ 
tor. commenting on parts of claim. 


: client privilege. | 
(f) A. conditional qesponse—T 


will produce. the records you seek if 
you ‘will produce the records I | 


seek—is often reasonable, : 


| “18s Carl Ww. Olson & ne Co. 


—» JBCA-930-9-71 (Apr. 4, 187A), & si 
“LD. 157; 74-1 BCA par. 10,564. 


| > In this case the Government: ‘ob- 


tion ‘of certain documents asserting 


vad, various claims: of privilege. The 


| ‘board, after im comera inspection, | 
ee Construction Engineer to Director 


of Design. and Concmictan with i 
computations in connection ° with : 


4 claim. | 
ated it and apparently were used. by. 


the contracting officer m_ partial Rs 
allowance of the claim were not. 
prepared in anticipation | of litiga- | 
tion” (FRCP 26(b) (3) )—this ob- 


i ruled thereon as follows:. 
(1). Documents prepared after 


- receipt of the claim which evalu-: 


_ jection was overruled. 


| (2) The six. “tests” or eritaria in: 

Vitro, TIBCA-376, 1964. oe Met - 
4360, are still valid. | 
oa (3) The. objsetinie ey rust 
specify with particularity the por- 
tions of the document which it says s 3 
are protected by a specific privilege. te : 

(4) The Government must t pro (14 Carl W. Olson & Sons, Co; ee 
; Be -IBCA-930-9-71 ee 15. 11973), ie 


- : dicas 


engineer transmitting a draft find- 


APPEAL OF ARCO, 
. October a7, cdi 


-(a) Srx- -page er nes of the. 
7 project. engineer (PE). to the civil - 


ING: 


847 x5 


ings of fac of. 32, pages (but 1 the =. 


draft need not be produced). 


(b) Memorandum from regional 


director to PE on “geologic and : 
or oundwater conditions involved i im 
claim. 7 : 


(¢) Nine- -page memorandum com-- 


(e) A memorandum from Chief 


* Materials Branch to the field enigi- ~ 
_- neer oe renee on one oe of the | 
claim. ne 


fected to the demand for produc- _~ (5) The ‘Government: need not _ 


produce the following: 
(a) Draft ‘findings, | | 
(b) Memorandum from ee 7 


(c) Draft ndinied and: decision | 


prepared in the Office of the Disc: - 
tor of Design and Construction. 

These were examined in-camera — 
cad convinced. the board that the .- 


contracting. officer’ a1 decision - WAS a 


personal and independent and the 
documents were protected as mental _ 
processes, deliberations, computa- 


tions and methods. by which. the. 


contracting officer arrived. at. his” ; 


final decision. a 


9 BCA ‘pare 10,269. . 


‘This i isan appeal involving a gh7 7 
raitlion: claim. under .a contract to — 


848 


7 constr uct eaicEete. Tined | 


tur es and related. earthwork. . 


| The board (in the 2d or 3d. 
oe “wave” of discovery) riled as s fol- 


lows: 


(1) Damion must bs for dis-. 
covery or evidence but not for both; 
allowed ‘in this « case for discovery, 


4 | only. : 


 ) The board: can order deposi- | 
tions only for. Government (or ap- 
pellant) employees; requests to de- - 


| retired former Government: | 
pose : cation for the depositions of the 


' - Government’s design team, team- 
~ leader and the. supervisor. of the 
: geologic studies for discovery. and 


employees denied. 
(3) Evidentiary eee ‘will ie 


allowed only on: a, showing that the 
_ deponent will not be available as a 


—board’s.rules (48 CF R. 4.115) SLY 
for. discovery .or for evidence. ‘The. 
Government was ordered to. allow | 
‘depositions for discovery in. this 
BLT million claim. involving volu- 
2 minous records. | i 


Lt va Allison & A aney, Th NG. IBOA- 
- 587-9- 66 ‘Sept, . 13, 1968), 68-2 
ce par. 7242, 0 | 


witness. — 

(4) A deposed oa an neepe ad 
vapor witness will only be allowed 
on a'showing of exceptional circum- 
stances that it is impractical for the 


moving party. otherwise to “— 


| ae 
(5): The: party ‘requesting the 
| deposition will bear’ all” ‘expenses 
thereof. oLe 
(G6): “At: this late and. bi dense 


o: shag: of discovery, ( and. where the. 
existence of documents has not: been 
__ established). the Government. need 

only make ‘files’ available’ and ape 


pellant may searcli. same, 


200), Documents need donlyt be pro- 
ae duced once. > 
(8) A draft letter need not : be 


“3 produced. 


ae 5 Th versen Ooi ta diadipangit 
IBGA-981- 1 


a (AKA ICONCO), 
73 (May 1, 1973); 80 LD. 2995 : BH 
ae par. 10,019. oe 


‘DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 


| oe ains, : 
various. concrete’ and pipe struc-. 


In this $90, 000 ke the boned - o 
‘denied without prejudice - appel- 
‘lant’s application for oral deposi- , 


tions for discovery saying that vol-. 


“untary methods should first be. ex- 
~ hausted. It also said it did‘not.al- _ 
low depositions of non-employees, 


since it had no > jurisdiction | over 7 


| them, 


| 16. “Carl W. Olson é Roe Oo., = | 
IBCA-930-9-7 1, Apr. 18, 1978, BH a 


BCA 10,009. = 
The board od ev ne "appli: ; 


evidence was defective as the 


oe ond. a@ memoran-. 


one of telecon between Government: = 


engineers used: by contracting offi-- 


“cer in reaching his decisions are.or-- . 
~ dered produced. (and apparently- 


should have been put in the appeal’ » 
file by the contracting officer) but a. 
draft and two other. documents sub-. — 


sequent to the-final decision were not: ~ - 
_ discoverable under. this request for- 
~all-documents used by. the. contract-. 


ing officer i in reaching his decision. - 


1. 8 Aiea & Haney; Ine. IBCA= . . 


ph ar (June 19, 1967), 4 LD.. 
178; 67-2 oc Ha 8401." 8 


1s LD. a 


. 838) . 


re Bond ruled | on “numerous a 
me these specifications. 


me ‘dipeovery requests: as follows: 


(1) The Government willrespond. 
toa motion to admit or: deny that — 


“the | ‘contracting officer. consulted 


7 others before he. issued the. final 
waa decision. ben 4 | 
(2)- The ‘Government: heed! Hoe : 


: produce policy advice, etc., from: 


others to the contracting officer used’ 
in reaching his decision or issuing a 
oe “Supplemental Notice” ( apparently 
an amendment to the IFB or Speci- 
“ fications), because the IBCA rule 
nee ~~ then. required the. contracting officer : 
‘to include i in. the appeal file all of | ; 
“he document a which the: con-* udice as. premature because appel- Le 
— dant had failed to show that it had — 


applied’ under certain: regulations 


tracting officer. relied. 3 in making his 


ae See decision. ( Note the present rule 43 
i : ‘OFR: 4. 103. does NOT contain this 

| language. ‘Tt does require the con-.- 
 tracting officer to file statements of 
cahy) witnesses’ on the matter in 


‘dispute. ) 


2 48) Orders the Govorinionts oo | 
answer whether certain specifica~ 
ae tions are “stock” specifications. 


(4). Denies, : as over-broad, the 


| request. that the Government. iden- . 
tify construction projects “of the 
United: States of America” which 


‘used. certain. specifications and lim- 


. ted the request to the Bureat of 
Reclamation—the contracting ag en- 
ce. cy in this appeal. | 
ea) s Allows: i discovery pure 


‘to the plans and specifications after 


| “| ata of the contr act. a 

. » (6) Redesignates certain. inter- 
— rogatories as motions to produce the 

».. dast five construction projects of the 


APPEAL OF AIRCO;, INC. 


Octo ber TY, 1977 


Bureau: ‘af. Reclamation. that used 


els 9 Winston Brothers ,- Compéiiy, . . 
F oley Brothers, Ine., , Frazier-Davis — 
Construction Company and urley ; 


Construction Company, TBCA- : 
625-2-67 (May 22, 1967), 74 ID. 


157; 67-1 BCA par. 6346, 


A. discovery motion for all min-- . 


utes, memorandum reports of Gov- | 
ernment. representatives or commit- i 
tees, relating to FPR 1-11.401. 1 


(relating to a. contr act clause about 


the: allowability. of taxes.as allow-_ | 


able costs) was denied without pr ej- 


to the agencies involved for such | 


> documents. 


ols 10 Wiltiom L. stake i/b/ af a. | 
—Lemesany Roofing. and Insulation — 
— Company, IBCA-533-12-65 (Oct 


ol, (1966), 66-2 BCA par. 591%. Ros 
- Where the IBCA examined — re 


port. of. Division of Investigations 
(marked “Non-Security—Confiden- ; 
‘tial Not for Public Inspection”), 

and where itis the. policy of the . 
Department of the Interior to keep 
such: investig ations secure so as to’ 
avoid harrassment of informants 
and where the ‘persons interviewed | 
in said report had either testified _ 
during the appeal or would answer © 


Bat - posthearing. 
: poses ondy: a question as. to revisions © P 


interrogatories and ~ 
where the report is hearsay, the 


7 Board will not order its pr oduction. ; 


1. ie Vitro Corporation of Amer- . 
100 IBCA- 376 (Aug.. 6, 168). ae 


ID, 3015 1964. BCA par. 4360. 


. DECISIONS 


850 


-_ “Where ne contractor appar ently - 
= a effect, wanted all documents re= 

lating to a. claim/appeal/contract 
and where the Government was 
for proof of appellant's (moving 
| party) case ; | 


- willing to produce all except (i) 


inter or intra. office communications, - 
(11) opinion | deductions or conclu- | 


sions of engineers, designers or gool- 
ogists, (1ii) personal notes or diaries 
of individual. Government person- 


nel, (iv) supporting calculations as 
to feasibility of prebid engineer’s: 
estimates, the Board said the appli- 
cable test under 5 U.S.C. § 488. 
(1970) is documents “not prejudi- 
cial to the interest. of the Govern- ; 


_ ment,” see also 43 OF R 2.1-2.20, It. Board said it would ask to review . 


also cited with approval the follow- - ‘the documents in camera. 


ing propositions and cases: 
( 1) discovery. of an official acci- 


dent report was denied in a Federal 
~ ort claims suit as involving secret 


material; U.S. v. cums; 345 U. S. 
1 (1953) 5 


| (2) ae of an advisory Tec- 
<4 ommendation to Secretary on policy 

issues was denied in breach of con- 

tract suit; Kaiser Aluminum Corp. 
os. United States, 141 Ct. ce 388 

(1958) 5. | 

2, (8): discovery of staff eo adiés of 
7 CAB, was denied in North Ameri- - 


can Airlines v. CAB, 240 F. 2d 867 


(D.C. Cir. 1956), cert. denied, eS, 


U.S. 941. 


(4) discovery re an | oficial” acci- 


dent report was. denied (Govern- 


- ment offered to identify witnesses) 
as impairing information furnished | 


in confidence, Machin v. Zucker, 316 


F. 2d 336 (1963), but the Court al- 
lowed discovery of the “factual 
findings of the niechanics,” 316 F.2d. 


340, 


OF THE ‘DEPARTMENT. 


OF THE INTERIOR - “184 LD. : 
The Board said the guidelines for 

discovery are as follows: | 

_ (1) relevancy to ‘appeal; 

(2) necessity of the documents ~ 


(3) seriousness of damaes to mie 
lic interest. caused by disclosure ; 
(4) factual as opposed to. poliey | 


‘content of the document ; 


(5) existence of sonfdentiel re- : 
lationship which aa be impaired | 


by disclosure; and 


(6) the normal desinability of , 


full disclosure. 


If there is further ‘dispute: ihe . 


2, 1 Allied M serials & Equipment | 
Co., Ine:., ASBCA No. 17318 (Sept... 


11, 1973), 78-2 BCA par. 10,338. 


Here the ‘Government. ‘asserted Pa 
that the work papers of the De- | 
fense | | 
(DCAA) generated by DCAA au-— 


ditors when they audited appel- 

lant’s claim ‘from data .in appel> on 

lant’s books and records were. privi- — 

' leged as part. of the agency’s 
decision making process, 1 oa 
‘The board examined the papers: ad 

in camera and overruled the general 

claim of privilege. The Board dis- 
cusses a prior similar (but much ~ 


more specific) claim which was sus- 
tained as to three papers which ~ 


were determined by the Board to be | 
irrelevant. | 


Pe 2.5 ngalls Shipbuilding : Division, he 


Lition Systems, Inc., ASBCA No. © 


17TI7 (Aug. 16, 1973), 3-2 BOA a . 
par, 10,205. me Bee 


Contract» ‘Audit Agency 


a re APPEAL OF AIRCO, INC. 
a ah i October 17, 1977 


The ASBCA after g giving a lot of 


" : ee eet ruled. as. follows: 


(1) A report and evaluation of | 
the claim, which was one basis for 
.. the Contracting. Officer’s final de- 
cision, 1S discoverable except as to 
portions which are policy advice or 
- attorney-client advice. The Govern- 
ment also must identify the authors : 
yy of the report, a 
(2) A fraud investigation eed | 
not be produced or its investigators | 
identified at least while the investi- 


gation i ison-going. 


- (8) The Government is to state: 
| whether. Admiral Rickover decided - 
the claim was overstated and, if he — 


has, the. Government shall state the 


basis for that decision and produce 
documents which comment: on the 


accuracy of the claim. except for 


advisory opinions or legal or policy : 


portions of those documents. | 


(4) Government’ audit reports - 


will be produced. 


(5) The ore gales portion of _ 


appellant’s financial plan appears 


irrelevant and aay be excised but: 


| board will examine the whole docu- 


ment én camera. 


(6) The appellant will allow. the 


es Government to examine its general 
ledger but the Government may not 


now vORy same. 


38. Blackhowk H ine & Phimd- 
sats ing Co., Ine. & Donovan Construc- 
Hon ie VACAB No. 998 (May: 8, 


7 1972), Ce BCA par. 9438, 


The board ordered the Geren, 


ment to answer apparently relevant 


_¢@ interrogatori ies. 


82°. The: 


Co. VACAB No: ora 5. (Jan. hy = 
1969), 69-1 BCA par. TATB. oe 
A Government motion to. pee : 


| documents was denied (where the _ 
dispute i is over the amount of wages 

due an. employee of appellant’s. sub- | 
- contractor). where the record.is un- 
clear and the board believes that. bo 

| speedy trial is more important. 


| 8. 3 Blackhaiwk H cating. é Plumb- 


ing Co., Ine. & Donovan, Construc- 


tion Company, ‘VACAB No. 744 
(Sept. 28, Aves) 68-2 BCA a : 
959, : 


The board at trial admitted a Le- 


port of an expert (without authen- 


tication or testimony of that ex- 
pert). The Government objected 


-and moved for the production of all 
field notes and soil. samples made or. 


used by the expert. Appellant said - 


those were in the. se - the | 
expert. — 


"The cone held that: its rule as | 


applied to materials under the con- 


trol of the parties and denied the | 


: Government's: motion to produce. 


3.4 Unicon. Management Corpo- 
ration, -VACAB 470. (Aug. 12, 
1968), 68-2 BOA par. 7180. 
Appellant filed a motion to pro- 
duce documents. The Government 


resisted saying somé were in the 
custody and control of an A/E who: - 
“required money to search for same: 
while as to others the Government. | 


had unsigned ‘copies. Appellant: : 
alternatively asked for a subpoena. — 


under 5 U.S.C. oe oe 


N Wionat ‘Conatruction oe 


.. 852, “ye “DECISIONS OF. THE 


‘The oa d eine as follows: 


( 1) The motion as to the docu- 
ments in the control of the A/E 
was denied as rule 19 fe only 


to parties. — | 
| (2) The: motion was allowed as. to 
‘copies in the: Government’s. control. 


| (38) The request for a ‘subpoena: 
under 5 U.S.C. $304 (1970) was” 
denied .as the same was an extraor- 


: dinary, not. routine, remedy and 
appellant had not shown that the 


A/E refused to furnish documents | 


- to appellant.” 


ro ee Merritt Chapa roe aie’ 
: - Corp., VACAB No. 533 (Aug. D; ’ 


: ao. 66-2. BCA. par. 5762. 


| | ‘because appellant has neither shown 


| the documents exist nor suiliciently ; appears to ie ianeumnent tito 


~ chemical conditions caused the | con- 


| dition in the boiler) :. 
- DOT CAB No. 67-9A. ae 16, 


| identified them. 


a 4A. “General. ie ae us. 


7 1968), 68-1 BCA par. 6907. 


~The Government: moved for sub-— 
poenas under 5'U.S.C. § 304 (1970). : 


| The appellant opposed. | 


‘saying the information sought ap- 
‘pear ed. relevant. . Z 


42 Aries Enterprises, oe DOT 


CAB 67-20 (Dec. 18, a, 68-1. 


: BCA par. 6761. . 


- | Where the sepelnst asked for an 
7 investigation which was conducted 
in accordance with the Manual for 


‘Cour ts Martial and the contracting 
officer considered the witness’ 
| statements j in that report i in reach- 


DEPARTMENT. 


POF THE INTERIOR 184 1D. 


| = | ing is decision that. ere Was = 
contr actually responsible for certain .- 
lost equipment and where the DOT .. 


CAB rules required the contracting ; 


officer to place in the appeal file all - e 
witness’ statements the contracting 
officer considered in reaching his — 


final ‘decision, the Government 


waived any privilege it might have _ 


to protect the courts-martial inves- 


tigation report (as to witness’ state- 
ments). Further, the Board of Con- 


tract Appeals: said that the Free- 
dom of Information regulations 


paralleled. the discovery rules. 


5.1 Combustion Associates, Litas, 4, 


 GSBCA No. 2366 (Sept. 23, 1968),. - 
Where appellant seeks engineer- 7 

_ Ing documents on specification prob- 
Jem. there may be a question | of © 
‘ privilege, but the request is denied 


68-2 BCA par. 7258. 


The ‘board: ruled. on appellants per 


motion to produce documents as fol- | 
lows (the $23,000 claim was for me- 
chanical changes to a boiler. There 


(1) As to’ data about, cera 


conditions, the board fails to see 
the relevancy. and reserves ruling 
pending oral argument or hear ing a 


of the appeal. - 
The board allowed. the - motion 7 


(2) The motion is. rete as er 7 
certain — ‘documents because appel- | 


~ lant has failed to establish by depo- 
_ sition or interrogatory that (a) they 
exist, (b) that they are identified — 
with particularity and (ce) that re- - 
Spondent has’ ed or contr o 
over them. 


The board did point out thet Fr ee~ 


| dom of Information Act.which con- 
tains no sa to show rele- 
vancy. 


3 “Sop bo» 2S ABPRAT OF ATROO,- INGLY FS a 
3 : October 17, 1977 | 


e 59 Takeo Mees Guia ines : 
-. GSBCA No. 1730 (Jan. 25, ee 


- 67-1 BCA par. 6123. 


cad - Memor anda from people who. 
worked in the building during the — 


2 year's prior to the janitor ial con- 7 
| by deposition or interrogatories that. : 


Be se the. recor ds i ain fact. existed. 


7 6 The. Chemitition Corp, GSBCA = 
“No. 4525. (Mar: 28, 197 dy 
BOA 12536. a 


tract in dispute were not relevant 
| and: discovery was. denied. . 
~ Letters that were written. ee 


- ing sums from other contractors’ 
- “janitorial contracts in other build- 
| Ings were confidential, privileged — 
—, and irrelevant and. prior. decision — 
‘denying discovery o BCA one 
a 5876) was affirmed. 


: am. 3 Aber aon Construction 


_ accept the same as the Government’ 
response to a. motion to produce.” 


Further, the number of other con- 
e tracts a deficiency notices issued 
_ by the Government during a 3-year 


period i 1s irrelevant sO this discov- ao PCLJ 138 (1978) 5 86 Harv. LR. 


1047 (1978), FOL. 


— BA ‘Blount Bros. Consticbon Co., oa 
_GSBCA No. 1385 (Ang. 1 10, 1965), 


se ery: request, 1s denied. 


es 65-2 BCA par. 5043. 


The board denies a one 65 
be all reports about test borings as the 
oa board believed those were not in. 

the Government’s custody and it~ 

would not allow. a gene! al search TOF: 


- evil idence. 


4. Bibs “Blois Bae Ope espe. 
_. No. 1885 (Sune 8 fab); 65-2 BCA 
mee par, 4898. | 


The - Curious 
U.S.C. 304,” 7 Proc: Art. 565 (Fed. 

Pubs. Ine.) (1970); 29 Fed. BJ. 
200 oe ey i 


at motion ‘to produce - ‘reports, 


memoranda and documents per tain-: ~.. 


ing to those persons preparing and 


conducting test borings for the per- : . 
tinent job. site was’ denied. as the 


movitig party must. first’ establish — 


TA 


Gives euidelines on. : depelitions: 


E subpoenas and the Federa al Rules of a 
Evidence. Fee OD, soo a 
Co. "2.61 Westinghouse Electric bGrn D. 5 ast 
3 
 GSBCA No: 2165 (Noy. 4, 1966), 
| 66-2 BCA par. 5943. - 
. ; Where Government: counsel a 
- ‘serts that a search has been made — 
~ ‘and no records found the Board will. 


AEC BCA 62-2-70 (Apr. 1, 1970), 


70-1 BCA par. 8214. 


~The board said that. So ae 
discovery should. be exhausted be-— 


fore _ application is. made to the — 
. board. The board rules are. ey as. 
7 being: at 10. CFR 3 200. | 


78 econdary y Se ourees 


_ (a) Klein, Judicial ‘Adinissions 7 


: before Boards of Contr act. Appeals, cs 


=(b) Hart, “The case for ‘In 
creasear. Prchaamine. Discovery in 
Government Contract Cases,” 1970 — 


- Proceedings A.B.A. Sec. Ins. N, & 
CL, 110 (1970); .9 ‘Procurement 
_ Articles ‘199 ie Pubs. 
(1970). 


Ine. ) , | : 


(c) ean: ee ia 
Boards. and the Subpoena Power = 
Background of 5 


854 3 ; DECISIONS, 
: 8. Evidentiary Rulings , 


| g, 1 Part of a Government mem- 


or andum. of a conference with ap-— 
_pellant about the claim was ex- _ 
cluded from evidence. The factual — 


portion. of the memorandum: made 


available confirmed the. time and | 
place of the meetings, the attendees, 
_ the purpose of the meeting, the 
-  -Government’s conclusion from an_ 


examination of appellant’s records 


that the overrun involved approxi-. 
mately $46,000, and the conclusion’ 


that the meetings produced infor- 


mation substantiating. appellant’s- 
claim. The author of the memoran- © 


| dum was a witness at trial of Power 
City Construction and Equipment, 


one. TBCA-490-4-65 (July 17, 
1968), 75. 1.D. 185, 68-2 BOA DAEs. 


7126 at p. 33,016. 


(8.2 eAppellant'Ss witness on “he | 


| issue of reasonableness of contrac- 


tor’s progress in stringing conduc- 


tor during instant contract was not 


* allowed to testify as to his prog-— 
ress on the same kind of work on. 


‘other contracts apparently we the 

Same administr ation or 

Power City  Constraciion and 

Ef quipment, Ine., 

_ (July 17, 1968), "05 T.D. 185, 68-2 
BCA ius 7126, at 83, O17, 


ESTATE OF EDWARD LEWIS PITT 


6 IBIA 156 


Decided October 17, 1997 


Appeal. ae an > order determining: 


fair-market value of merchantable 
‘timber on ‘Tract Nos, 


OF THE DEPARTMENT OF THE INTERIOR 


| 9, Indian’ Tanase 


Yakima 


agency. . 
the devisees. 


TBCA-490-4-65 - 


124-4490 


{84 LD. 


- (Raward Lewis Pitt) and 124-4491 
rari =) as of Tune 9, 1976. 


"MODIEIED. | 

1. Indian Lands: Tribal Rights in : 
- Allotted Lands—Indian Probate: 
Yakima — ‘Tribes: Generally —435, 0 


A statutory option: held by the Tribe to _ 


take such interests in lands which pass 
to specific heirs or devisees who are not» 
enrolled members of the Tribe does not- 


vest any rights in said interests until 


payment by the Tribe of the fair-market. 


value as determined by the Administra- - 7 
‘tive Law Judge, after hearing if de- 


manded, ed unpaid interest. 7 


Lands—Indian. Pr obate : | 
Tribes: -Generally—435.0 7 


Fair-market: value ate is considered to 
be the date of hearing to determine value 
or if no hearing, the date the Judge 
makes an independent finding and judg- | 
ment as to the fair. ~-market value of the 


Allotted © 


interest to be. taken. 


APPEARANCES: Hovis, Cockrill & 


| Roy by Timothy Weaver, Esq, for the 
- Yakima. Tribe; MacDonald, Hoague 
and Bayless, P v4 Robert Esq. » for 


OPINION BY ADMINISTRA 


LIVE J UDGE SABAGH © 


INTERIOR BOARD OF - : 
INDIAN APPEALS 


This i is an appeal by the Yalta 
Tribe from the decision and order 
of Administrative Law Judge Rob- 


ert C. Snashall dated Dec. 8, 1976, - 


determining: the fair-market. value 


as of June 9, 1976, of merchantable a 


timber on the Yakima Reservation 


Tribal Rights in 3 


B54]. 


(Edward Lewis Pitt) and 1244491 


(Lillian Pitt) to be $168,288. 7 0 and. 


$142,181.08 respectively. 


After: a hearing held on: i une 3, | 


197 5, at Warm Springs, Oregon, — | 
3 “estate, Judge Snashall. on N ov.. 11, 


1975, issued a supplemental cae 


a) udge: Snashall issued an order and 
decree of distribution dated J uly 16, 


197 5, wherein he determined, among — 
: other. things, that Lewis Edward - 
. Pitt died testate on Dec. 30, 1978," 
- leaving his trust property located on 
the Yakima and Warm Springs. : 
_ Reservations to his children, Char-. 
. lotte Logsden,. Lillian Pitt and 
“Lewis E. Pitt, Jr., with income 
therefrom to his wife Elizabeth T. 


Pitt during her lifetime; the rest, 
residue and remainder, both real 
and personal to his wife, Elizabeth 


= T. Pitt. The decedent’s wife and 
enrolled Warm 


| children were 
. Springs Indians. | 
A caveat. ucluded in the J uly 16, 


| 197 5, order and decree warned that .. 


the oe interests in the trust 


| _ properties on the. Yakima. Reserva- 
_ tion “may be subject to divestiture | 
- by Yakima. Tribal purchase pursu- 


ant to the Yakima Act of Dec. 31, 


; 1970 (84 Stat. 1874, 20 U.S.C. § 607 | 


:; (1970) ) ; accordingly no ‘distribu- 
tion shall be made until Dec. 30; 
7 1976.” a | 


to purchase all of devisees’ interests 


in the trust. ‘properties. located. on. 
the Yakima Reservation as listed by 


'_ the BIA i in its Apr. 15, 197 5, inven- 
7 tory and. appraisement. attached to 
the July 15, 1975, order approving 


“ESTATE OF EDWARD LEWIS PITT: 
7 October 1%, 1977 


- tefarnsd to as Tract Nos. 194-4490 


- The Yakima Tribe acting a and : 
, _ through its land committee elected 


855 | 


will Upon being eee of ei 
election and documents having been — 
filed evidencing, i in addition to said — 


election, the appraisement dated : 
Apr. 15, 197 5, and transfer of pur- 


chase funds to the deposit of this 


of. distribution, — that all ¥ 


. ESTATE OF EDWARD ‘Lewis PITT, YA- 


KIMA ALLOTTEE NO. 124-4490 INVENTORY _ 
AND. APPRAISEMENT COVERIN G THE 


YAKIMA . ESTATE pee eesey: DECEM- 
BER 30,1973 | 
ater 7 


“3780: 


Tract No. ; Deseription eee | i 
aes a 3 ie é 
124-4490 SINE and Lots 1 &2in Sec. 1/1 
| (Original 41,7. 7N., B.14E., _W.M., ae 
Allotment)  WA., cont. 161 2., afl. . 
_ Appraised value: $89,000 . ae 
‘ 124-709 NWY Sec. 15,T.9 N., B.E., “18 
(Minnie W.M., WA., cont. 160 acres, es 
i Parker): mf, oe 
one hoped alae! $1,¢ 875 
1-710 . 7 ‘SWAN and NWi4 Swi, . «1/24 
(Chapman -_———Sec. 16 and EMSEY Sec.17,. 
Snun- | T.9N., R.16 E., W.M., WA. 
oie cont. 160 acres, a Sad 
Appraised value: $2, 730 . ie Cons 
4-711 SEY, See. 18, T. ON., R.16E.,. 1/8 | 
- (Martie | = W.M., WA., cont. 160 acres, : 
- Snun- . m/l. 
‘gayah) Appraised value: $i 250. fia 
 124-1569-A | NEWNWY Sec. 35, TUN. Il 
(Charlot —-s R119 E., W.M., WA. » cont. Agee es 
Edwards) acres, ais 
_ . Appraised value: $39, 490 
124-1850 _ EMSWHSEY Sec. 8, T. 1UN., go -- 
(Julia. R. 18 E., WM, WA, cont. ae, 
. Edwards) . 203 acres, mil. = 
7 Appraised value: $1, 350 : we 
—ae44gd ‘Lots 3.&4and SUNWY Sec..1, 1726/ 
(lillian .  s- T.7N. RL 14 E., W.M., WA., 
+ Pitt), — - gont. 163. acres; ml. : 
: Appraised value: $34,692 _ 
‘Total Value on Yakima Reservation ___-. ek 297 
-. Yakima Agency. TIM Account No. P-166 ' . . 
BS°OL.D. Of oe ce ocs tebe dote None. 
Yakima Agency. mM Account No. as of © | : 
4-15-75 _ gebtete peoe eee bosacsalel! ee - $1, 798. 80 . 
Total Value of Yakima Estate. -._-.-- Ji. $172, 095.80 


_April.15, 1975, I. hereby certify that. the foregoing is 


an accurate inventory aceording to the records of the 


Yakima Indian Agency, Toppenish, WA 98948, of the 
trust real property: or. interest’ therein owned by Ed- 
ward Lewis Pitt, Yakima Allottee No. 124-4490, at the. 


. time of his death, Decemer 30, 1973. 


--The above values are based on: appr aisals performed a“ 


by staff appraisers of the Bureau of Indian Affairs. 


Realty Officer — 


856 


. right, title aind interest of the rs 
raed devisees in said trust prop- 


erties’ on the Yakima Reservation 
vest: in the United. States. in trust 


for’ the Yakima, Tribe. The J udge 


- advised that the order becomes final | 
60 days from the date of mailing» 
unless within such period” an ag-- 
grieved party shows cause why said 


_ order should not become final. ‘The 
| devisees through counsel on Dee. 29, 


| hearing for the purpose of deter- 


mining the fair-market value there- | 


' of. The devisees contended that the 


appraisal of said property incorpo- 


rated: in the Nov. 11, 1975, decree 


and order was substantially aaa | 


fair- market value. 


J udge Snashall on J ani, 96, 1976, 


issued a ‘modification order ieee 
ing that-an error existed in the ap- 


= praised: value of three tracts in-. | 
~ eluded in the Apr. 15, 1975, inven- 2 
tory. Incorporated eae was hi 


— corrected. inventory” dated J an. 
Selle ou 


at CORRECTED INVENTORY ESTATE OF 
= EDWARD LEWIS PITT, YAKIMA ALLOTTEE 


NO. 124-4490. INVENTORY. AND APPRAISE- 


"MENT COVERING THE YAKIMA ESTATE 


* DECEASED: DECEMBER. 30, 1973. 


. Tract No. _ Description and Acreage Inte 
ae ee ve és 
‘ 124-4490 . gis NEM and Lots. 1 & 2 in ee ST 
(Original. - ‘Secs. 1, T.'°7.N., R..14 E., re. 
Allotment). W.M., WA., cont. 161 a., m/l. 
- .° . Appraised value: $89,000: ome 
124-709 "NW Bee: 15,T.9N.,R.16E., © 1/8. 
‘(Minnie = «.—«. W.M., WA, cont. 160 acres, 
| Parker) Pann ly y e 
. a ... Appraised. wate: - $3,65 687.50 | 
“124-710. . “sw NW}4 and NW SWZ. ~~—s124 
(chapaaat *Sec..16, and B44 SE4 Sec 
-Snungayah) 17, T.9 N., R, 16 E., W.M,, 
Sow WA; cont. 160 acres, aah 
ft is Appraised value: $1,820.80 : 
124~711 SEY Sec. 18, T.9N.,R.16E.; 8 
- (Martie WM, WA, cont. 160 acres, 7 


“Smungoyah), mil. 
“Appraised value: a, 837. 50 


_ DECISIONS or THE. ‘DEPARTMENT OF THE: INTERIOR 


. INTERIOR, OFFICE 
APPEALS 


de valuation Resco was. held at. 


| Toppenish, ‘Washington, on June 8 | 


and 21, 1976, for the purpose of 


determining the fair-market value - 
interest in the trust. 


of devisees’. 
properties on the Yakima Reserva- 


tion..The parties. ‘stipulated and 
agreed as to the fair-market value. 
of all of decedent’s interest on the ~ 
Yakima Reservation inherited by. 


the. devisees — 
1975, protested the appraisal of said _ 


trust properties and “requested a 


other than the fair- _ 
market: value of merchantable tim-. 


ber on Tract Nos. 124-4490 and 124-— 


| 4491.2 . 
Tract No. _Descripticin ond Acreage see an 
ete eee  e8t 
124-1569-A - NEM NW See. 35, T. “UN. 9 Yl 2 
“(Charlot ~  =——-«-R. 19. E., W.M., WA,, cont. | oo 
oan . 40 acres, air . 

. . Appraised value: $39, 400 . nek 
124-1850 - ‘EY SW SEM Sec.:8, T. 11 gi 
(Julia. N., BR. 18 E., W.M., WA, 

- Edwards) -- cont. 20 acres, mh? | 

45 Appraised value: $1, 350 “ 
124-4491 Lots 3 & 4and S14 NW Sec. - - 17267" 
- (Lillian 1IT2N., R.14.E., WM, 

ge WA., cont. 163 acres, mils 


8780: 


Appraised value: $34, 692 


Total Value on Yakima Reservation...._ $171, 787. 80 ae 
Yakima Agency IIM Account. No P-166 . . eer: 
None: 


95 60D). OF. 24 ee aes 
Yakima Agency 11M Account No. P-166 - i 
BS OR APIS I1B acne os can elnuccoscese te $1, 798. 80: re 
Total Value of Yakima Estate.:....------ ‘9173, 586, 60 


. Jan. - 6, 1976. I hereby certify that the foregoing isan ; 
accurate ‘inventory: according to the records of the’ ae 
Yakima Indian. Agency, Toppenish, | WA 98948, of 


the trust real property or interests therein owned by. | 


_. Edward Lewis Pitt, Yakima Allottee No. 124-4490, | 
~  at.the time of his death, Dec. 30, 1973. 


The above values are based on appraisals per formed . : 


ee staff: appraisers of the Bureau ‘ot Indian. Affairs.. at 


Realty Officer’ 


3UNITED STATES DEPARTMENT. OF 


‘In THE MATTER of THE Estats or EDWARD. - 


Lewis Prrt, DECEASED ALLOTTEE 124-4490 - 
OF HE YAKIMA. INDIAN. AGENCY ‘OF THE: | 
STATE OF ‘WASHINGTON © 


" Stipulation of Value Concerning Portions. of : 


~~ Deceased’s Property « 


COME NOW Robert Free, on behalf of. the ae 
heirs of Edward Lewis Pitt, and Tim n Weaver, 


184 LDE 


OF HEARINGS AND .* 


~ 
oar, 


ae DATED this 22 day of June 1976.00 
7 “MacDowarp, Hoacun & Baynnss bay 


oe : “Warm Springs, on | 


os “hearing, 
-what he termed. a “Final Order” 
~~ .dated Dec. 95° 1916. wherein he 
found, among ie things. the pur-. 
chase and taking by the. Yakima 
Indian: ‘Tribe on n Sept. 3, 197 By of 


_ Lewis 


P.O. Box 14. 


BM STA OF EDWARD LEWIS ‘PITT. 
Sa fo gt October 17, 1977 


Ton’ Per ie of t the valuation | 
issued 


J udge ‘Snashall 


: oo behalf iE ihe » Yakima Indian Tribe, “ana: 
SUEIAYE and agree that: 


4 The fair. market. eines “for Baward 
| Pitt’s: interest ‘in - Tract. 
-124-1569-A (Charlot: Bdwards): is $39, re 


2. -The fair: market value of Edward. 
Lewis Pitt’s interest in. Tract ‘No. 124-1850 


; (Julia. Edwards) is $1,850. . 
3..The fair. market. value of. Haward 


_ “Lewis Pitt’s interest in’ Tract No. «124-700 : 
(Minnie Parker).is $6,746. a 

4, The fair. market value: of Jidward | 

“Lewis ‘Pitt’s interest in. Tract No. 124-710 pn 


: (Chapman, Snungayah). is $3,067. — 


io. “es The fair: market | value. of ‘award = 
c ‘Lewis ‘Pitt’s interest in Tract No. 124-711. ie 


; (Martie Snungayah). is: $2,7 89. . 
6. The fair market. value of the interest 


(original allotment) and 124-4491. ‘(Lillian 
*Pitt) is $56 per-acre for" foreen land: and aS 
_ per. acre for. non-forest land. 


[da Rioarcamedh ‘the parties agree that the only 


‘-material issues of fact - ‘remaining to be ‘re- 7. 
solved: in an evaluation hearing, » are the fair ; 
=market: values of. merchantable » timber | ‘on 


Tracts 124-4490. and. 124-4491. 


RoBerr FREE» 


Hovis, (CockRILL & ‘Rox. 


“TM WAVER Ms 

Attorneys for Yakima I ndian Tr ibe = 
Lee! on Oe oo Eo 
‘ Bapeatendedt 
Yakima Indian | bgt 
- Agency. ae 
P.O. Box 682 
~Toppenish, wa gems 


“Mr. Lewis Pitt. Ms; Charlotte Pitt tt : 
P.O. Box 14 * 11268.B. Ash, 
- Portland; OR 97214 


‘Ms. I {alam Pitt ns 
-.1688'S.E. Harrison’. 
. Eortland, OR 97214... 


* OT761 | 


“Ms, ‘Blizabeth Pitt 2 Chairman 
P.O. Box 632 


Warm Springs, OR. 
. Toppenish, wa 98948. 


| 9TT6L ae 


i decedent’s interest. 
3 “properties. on the Yakima Reserva- 


lows: 
market value) ‘ 
Tract No. 124-4491 ° (fair- market is 
Having. made the above. stipulations and : value). $119, 848. 12. Alton. Cronk, a 
consulting forester, appraised . the 

merchantable timber on.said tracts 
as of Mar. 3, 1976, as follows: ‘Tract 

No. 124-4490 (fair- market value): — 


$183,891 and Tract. No. 124-4491, 


Attorneys for: Heirs apes 
Hdward Lewis PUL 


follows: Tract. No.. 194-4490 (hir- . 
Se market. value) $186, 347; and: Tract | 

- No. 124-4491. (fair-market ‘yalte), &s 
. $178,528. : 


Yakima. Tribal cout 


certain trust properties ofthe hose : 


entitled estate referred to in foot- 
notes 1 and 2, a verification of the 
Yakima Tribe’ 's deposit. into. the 


Dept: Verify. makeup from here . 


‘thru p. 859 estate account of $171,- 
787.80 less certain allowable credits 
that: the interested parties entered: 


into a written stipulation. as. to : 
in. the. trust 


tion, referred to in footnote 3 leav- i 


ing solely for. Geer aaron: the 


faire market value of merchantable 
timber on. Trace Nos. 124-4490 and a 
124-4491. | 


- Dennis Marlowe, fo bie ae = 


2 praiser. for the Barat of Indian 


Affairs, appraised the merchantable - 


_ timber as of June 9, 1976, as fol- 
cof Edward Lewis Pitt in the forest land. 


and young ecrowth. trees” on Tracts 124~4490 


Tract ‘No... 124-4490. (fair- Z 
$139, 412. 72, and 


(fair- market value) - $171, 200. Mr. 


Cronk . also - appraised , the. same — 


properties.as of June 21, 1976, as” 


‘Alehoneh: roller & appraisals were 


ra offered by the interested, parties, the | 
a udge found that. the appraisals Te-° 

ferred to in the ‘previous parag raph a 
were the. only ones currently. appli- : 


cable as of the date of hearing. 
oJ udge Snashall found: the: high-- 


- est and best use of the property to. 
7 _ be forest land for the y production. | 


ae timber; that ares was no con- 
~ flict’ as: to the estimated timber 


= volumes on Tract ‘Nos. 124-4490 and. 


(194-4491 as of June 9, 1976; that 


the Western Wood Pedacis ee 
-eiation Ponderosa Pine Index for. 
1971 was $183.81 and that this In- 


: dex when adj usted to June 1976 by 
the adjustment figure of 1.829: (ar- 


rived at by taking the average of | 
the Western Wood Products Asso- 


ciation Ponderosa Pine figures for 
March, April and May which: were 
$241.40, $246. 98° and. $245. oN, and 
dividing it by $183.81) gave a ba- 


sic selling price for June 1976 of 


$248, 29; that the sales value of by- 


products (chip value) was $16.51, | 


giving a total net value of the sub- 
ject. Ponderosa. Pine. of. $259.80; 
_ that total production. costs of said 
pine were $138.46 as to Tract No. 
194-4490 and. $141. 95 as to Tract 
No. 124-4491, 


_ forty-two percent (42%) 
Lodgepole Pine was twenty-five 


~ percent (25%) of the Ponderosa 
. Pine value; thatthe cash market: 
value of the merehantable timber on. 
‘Tract No. 124-4490 was 1325 MBF - 
of Ponderosa Pine at $121 1:34 per 
MBF, 87 MBF. of Douglas Fir at 
. $80.96 per MBF and 52 MBF of. 


: Lodgepole Pine at $30.34 per MBF, 


for a total stumpage value of $168, 
238. 10% that the cash market value ‘4 
OF: the: “merchantable. timber on 
- Tract No. 124-4491 was: 1152 MBF. : 
of Ponderosa. Pine at $121. 34. per : 


MBF and 110 MBF of. Lodgepole 
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giving a stumpage ~ 
value for Tract No. 124-4490 of 
$194.34 and for Tract No. 124-4491 
of $118.55; that Douglas Fir was . 
“and. 
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_stumpage eons of $142,121.08 ; and 22 
that devisees’ fractionated interest _ 2 
in Tract N O. 124-4491 - was se 7 


3780. 
oD ‘udge Snashall ena among 


other things, that the use for which — ; 
the interests in the property in 


question is taken is a special con- 


sideration use in the United States 


in trust. for the Yakima Indian — 


Tribe; and that the just compensa- 


tion to be paid by the Tribe for the 
taking of the merchantable timber 


on Tract No. 124-4490 is $163,238.70 - 
and Tract. No. 124-4491 is 1726/ 
3780 of $142,181.08, with interest at ~ _ 
eight percent (8%). per annum on -*: 


the total of said amounts in excess 
of $171,787.80 from Sept. 3, 1975, 


until the deficiency. is paid into the a 


estate LIM Account. 


- The Yakima Tribe coal con- 
tending, among other things that: 


(1): The Court erred in its appar- _ 


-ent ruling that petitioners had sat-. ° 


isfied their burden of proof, 
(2) The Court: erred in deter- 


_mining that the date of valuation —. 
“should be the date of trial, 4. es J une 


1976, : 
(8) The Court ¢ ert a in ae - 


its formula for determining the 
fair- market value of. merchantable “ee 


timber. on. Tract. Nos. 124-4490 and be 


| 124-4491. 


(4) The oon Seed in * ditacd 


mining the Yakima Tribe was liable. 


for interest in the amount of eight 


percent (8%) ‘per annum on any wae 


excess amounts . above | S171 5 (87.80 


from. Sept. ‘oe 1975, until such de- 2 _ 
ficiency is s deposited to the e estate’ os 
7 Eine at +. $308 34 Pee MBF for a he - | — 


account. 


eM} ””:C SPATE 


Preliminary to consideration of 
_ the. merits of the case and the con- 


hoe tentions of the Yakima Tribe, after 


a review of the implementing regu- 


= lations. concerning the Act of pene : 


9, 1946, as amended by the Act of 
© Sees 31, 1970, the Board finds said 


— regulations to be controlling. We 


_ further find said regulations as they 
apply to this matter to be clear and 
unambiguous. , 
~ Pursuant to these regulations 
~ when a deceased Indian is shown to 
- have owned a trust estate in and 
on the Yakima, Warm Springs, or 
Nez Perce Reservations, the pro- 

bate proceedings relative to deter- 
~ mination of heirs, approval or dis- 


approval of a will and. the claim.of 
creditors shall first be concluded as 


final for the Department. The de- 


cision is referred to. as the probate 


. decision. 43 CFR 4.301 (a). 
- In the probate decision, a special 

- preliminary finding shall be made 
' showing those: interests im Jand on 


- the reservation which pass to spe- 
cific heirs or devisees, subject to a. 
, Bs statutory option in the Tribe to take. 
at its fair-market value. If an ap- . 
= praisal or a supplemental thereof of 


the property has been filed, the sum- 


mary, regardless of the date, shall’ 
_ be attached to. the decision for the 


information of. the parties subject 


.. to further revisions. pursuant to 43. 


 OFR 4.304. 


=e - _ Immediately upon : a Shobhts de- | 
cision becoming final, a notice of 


- finality and an or dex of distr ibu- 
tion of the estate shall be issued. at 
_ the end of a period of 65 days and 


e mailed wa the J udge to the parties 


OF EDWARD LEWIS PIaD: a 
October 17, 1977 


In inter est including # the Tribe. 43 : 


CFR 4.301(b). 


The Tribe may then ‘lect wiki ry 
45 days of the date of mailing the 
notice, and not thereafter, to. take 
under the statute all or ne of the — 
available interests. specified in the 
probate decision. Notice of election — 
shall be filed by the Tribe with the 
Judge. Copies shall simultaneously | 


be mailed by the Tribe to the af- a 


fected heirs or devisees and. the . 
Tribe shall file a certificate that this — 


has been done.. ‘The right to. distri- : 
bution of all unclaimed interests not 


included in the election to take shall — 


accrue to the heirs or devisees upon 


the spinytion: of the 45- aD pened: + 


| Lbid. 


Upon the expiration of the 45 | 


days allowed to the ‘Tribe, any af- — <, 
fected party aggrieved by the find- — 
- Ings in the probate decision relative | 


to the appraisal shall file within.20 : 
days a complete statement of all.of | 


_-their reasons for disagreement’ with | 
such findings and if a hearing is- 
desired the demand. shall be made ~ 
at the same time. Copies of thestate- 


ment and demand shall be mailed by = 
the filing party to all other affected 
parties including the Tribe, 43 CFR -< 
4.301(d). . - 


‘The Judge, upon receipt of a ae - 7 


mand for a heari ing, may set atime _ 
and place and serve notice thereof 
to all affected parties not. less than 


20 days in advance of the hearing, 
At the hearing each party attack- ae 


ing the valuation of the interests” | 


shown by the appz raisal report: shall : 
have the burden of proving his own _ 
position. 43° CFR. 4.305. - 


a 860 oe _ DECISIONS 


“Upon conclusion of the hearing, 


the Judge shall issue a decision 
which shall determine all of the i 1S- 
“gues presented by the obj ections and 

the demand for hearing. The deci- 


sion shall include findings of fact 


and conclusions in‘each case with a 
* judgment establishing | the fair- 
market value of the interests to be 


taken by the Tribe. 43 CFR 4.306: 


a ae Nothing shall prevent the parties © 
- from ‘entering into binding wr itten | 
| - stipulations’ with each gs a 


| CFR 4.307. 


. 4% Where no obj ection or demand for 
. eee ing’ nor stipulation ds. timely | 
filed, the J udge shall make an inde- 


pendent finding of and a judgment 
as to the fair-inarkét value of the 


interest to be taken. In support 


thereof the: Judge may, with or 


_ without a hearing at his sole dis- — 
eretion, require other and. further 


“necessary documents or evidence as 


- to-value in addition to the appraisal - 


report or any admissions” in the zi 
annum within 1 year fromthe date 


of filing the. election to. take. 48 OFR _ 
4311 oe 
During the ee of the pro- a 
bate and up to the date of the pay- 
ment ‘of the earnest. money by the 
‘Tribe all income received or accrued ee 
_ from the land interest taken by the _ 
Tribe shall be credited to the estate 
- account to be ‘distributed | to the 7 o 
"creditors or to the heirs or devisees. a 
43 CFR 4. 312(a). fe _— 
- Following payment of the earnest tee 
“money by the Tribe, alli income from , 
_ the interests in land taken by ¢ the ” oe 


stipilation’ in the record. Ibid. 
~ The J udge shall issue a “decision: 


re ‘notice thereof with copy of said 
- decision attached, to all ‘parties. in? 
interest. An. aggrieved party may 


appeal to the Board within 60 days 
of the mailing of the notice and. copy 


2 of the decision. 48 CFR 4. 308 (a). 
Upon the expiration of’ 60, days 


fre om the date of mailing the notice 
of decision or the expitation of 2 


years following the date of death of - 
. the decedent, whichever date shall | 
a be later, the pendency of the estate 


| shall terminate. (43: CFR 4, 309. _ 
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“Within 20 days after the asemioa | 


Se comnes final‘ the Tribe shall file 
with the Superintendent a. specific 


list of, the interests it elects: to take. 
with the names of the heirs or de-. 


visees affected, and it shall be con- — _ 


clusively presumed that. the Tribe 
has released all claim to any interest _ 
not listed and not paid for as pro- | 
vided in the next panne pape 48 : 


CFR: A310(a). 


Simultaneously with its élection 


the Tribe shall pay in-to the Super- | 
intendent’ not less than 10 percent ~ 
of the fair-market value of.all In- 


terests included in its list, said part 


- payment to serve as earnest money 

and liquidated damages: payable to _ 
_ the affected heirs.or devisees in the 
event of a default of full payment aE, 


by the Tribe. 43: CFR-4:310(b).. | 
The Tribe is obligated to pay the | 


balance of the fair-market value to — 
the Superintendent for the affected — 
parties plus interest.on the unpaid 


balance at a rate of 8 percent per 
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cy . «ESTATE OF EDWARD LEWIS PITT: 
oS ay | October 17, 1977 


Tribe shail bs held ae the Supa in- 


Bae — tendent for the Tribe pending the 


| payment of the balance of the fair- 


inarket value plus interest and upon - 


such. payment. the income shall. be 
paid over to the Tribe, but upon 


default by the Tribe, the income 


shall be credited to ‘the account of 
the heirs or devisees. The Tribe may 
elect to default in making full pay- 
ment as to any or all interest they 
“previously elected to take. 48 CFR 


— 4,.319(b).- 
~~ Upon ee i ae “Tribe: of 
the full fair-market value as deter-— 


mined for an interest or interests, 


the Superintendent shall issue his 


certificate to the Judge that this has 
been done, and the Judge shall 
make a finding that the fair-market 
value as determined in the decision 
previously entered has been paid by 


- the Tribe and upon such finding the | 
_ Judge shall issue a decision that the - 


: United States holds the.title to such 

interest in trust for the Tribe. 48 
CFR 4.313. 

In this case, white the probate de- 


“cision was issued, the Tribe elected. 


on or about July 25, 1975, to pur- 


~- ¢hase all of. devissed? S kapente in. 


the trust properties located on the 3 7 
ee _ below fair market. Monsover stip- 


Yakima Reservation. 

On Dee. 29, 1975, the devisees pro- 
_ tested the poraiael incorporated in 
the Nov. 11, 1975, order of distribu- 
tion, asserting es bacoslog othe 


fair-market value and. at the same, 


time requested a hearing. 
A hearing was held on June 8 and 


- 91; 1976, pursuant to section 4.305. 


-.251-126-—-78——-3 


861 


of the vogalntione wherein among 


other things, testimony was taken 


first from Alton Cronk, a consulting 
forester, for the devisees, and then 


from Dennis Marlowe, el estate 


appraiser, Bureau of Indian Affairs. 


In addition to said testimony, sev- ; 
eral appraisal reports that. were | 


prepared by Messrs. Cronk and. 
Marlowe were submitted and iIn- 


cluded in the record. 


Judge Snashall ee a, decision 
and order entitled “Final Order” 
on Dec. 8, 1976, wherein’ among 
other things, he concluded that as- 
of June 9, 1976, the fair-market 


value of the merchantable. timber — 


on Tract No. 124-4490 to be. ‘$163,- - 
938.70 and on Tract No. 124-4491 to. 
be $142,191.08. | 
_ We consider it appropr iate at nae 7 


juncture to review the Tribe’s con- 


tention that the Court erred. in- cits 


apparent. ruling that devisees had 
satisfied their burden of proof. The 
record is replete with evidence sub- 


mitted by the devisees, the prepon- ; 
derance of which clearly establishes 


that the values set: forth i Inthe ap- _ 


praisal report attached to the pro- 
bate decision of J uly 16, 1975, were 


ulations entered into by the parties — 
on June 29, 1976, as to fair-market 
value of land interests. included i in 
said appraisal report would further - 


tend to refute the Tribe’ s conten- 
“tion: We find that the devisees did e 


satisfy their. bur den of proof re- 


| aia the insufficiency of the ap- 


862 is 


Z praisal. report seachad to the J uly 
_ 16, 1975, probate decision. — | 


ot the issuance of Judge Sna- 
| shall’s Dec. 8, 1976 decision, the 


-. Tribe had a “vight to appeal to the 
- Board. Had the Tribe chosen not to 
appeal, upon the expiration of 60 

days from the mailing of the: last 

. notice of decision required in 43— 

 OFR 4.308, the Tribe could have - 

exercised its option to take devisees’ — 
interest by filing within 20 days 


after the decision became final, a 


specific list of interests it elected to — 
take in keeping with 43 CFR 4.310. 

~ (a) and simultaneously. paying In — 

to the Superintendent not less than 

10 percent of the fair-market value 

of all the interests included in the - 

list pursuant to 43 CFR 4.310(b). 


The Tribe elected to exercise its 


right to pre and did appeal to 
properties did not vest inthe United — 


this board. 


Upon the issuance of the tod a’s 
decision, which is final for the Sec- 
retary, and upon the expiration. of | 
60 days from the mailing of the last . 
“notice of decision required by. 43 


CFR 4.308, the . ‘Tribe then will 


have 20 days. within which to exer-. 


cise its option to take devisees’ in- 
_ ter ests by filing with the Superin- 


tendent a specific list of interests it — 
elects to take and simultaneously 

- pay in -to the Superintendent 10° 
percent of the fair-market value of | 
all the interests included, said. part 
payment to serve as earnest. money 
and. liquidated damages. payable to - 
‘affected heirs or devisees in the | 
a event of a, default, of full | payment 
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by the Eribe: See 43 OFR 4 4. 310 @) | . : 
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and (b). oe | 
|. We find that only’ a  iaatory 
option. exists in the Tribe to take 
upon. Issuance of the. probate de- - 
cision. .We- further find that. no. 


rights vest in the Tribe until such — 
time as the full fair-market value ~_ 
is paid in to the oe ibaa eis | 


See 43. CFR 4.313. = 
Consequently, the J udge sted ins 


‘finding the properties: in question 
were taken’ on Sept. 8, 1975; that 


the United States holds the pr oper- . 


ties as of Nov. 11, 197 5,1n trust for... 
the Tribe; that Hie income received 
or accr on from the land interest . . 
accrued. to the benefit of the Tribe 
after Sept. 3, 1975; and that inter- 
est on the unpaid balance began to 
run from Sept: 3, 1975. . 


We find that: title to said trust 


States in trust. for: the Yakima | 


Tribe on Nov. 11, 1975, and. would — 


not until an lection j 1S cade by. the © 

Tribe at the proper time in keeping 

with the regulations, and the: full ~ 
market value of said trust proper- — 


_ ties as determined by the Board 
- herein is paid into the estate’s IIM : 
account. The trust properties in 
“question therefore shall. remain 
vested in the United States in trust — 
“for the decedent's estate. In addi- 
tion, all income received or accrued | 
from the land interest since Sept. om 
1975, shall be cr edited 1 to the estate 
“account. | : 


We admonish the Superintendent 


not to make distribution of ee 6% 22 


| - method, Mr. Cronk stated: 
a termine or find out what. has taken. 


— . ;  ReTATE OF EDWARD LEWIS PITT 
|  & gat Ss ea. October 17, 1977 wee 


| cis atebale finds tr ae cot the 


2 deposit of the estate or any interest 
accruing therefrom from the time of 


‘deposit since at this point in time 
sald funds and interest ther efrom ' 


= continue to belong to the Tribe. | 


~~ We-turn now to. the question of. 
= the fair-market value of merchant- . 
able timber on Tract. Nos. 124-4490: 


and 124-4491 on June 9, 1976. 


AS) previously stated, aun 
was offered by Alton. Cronk, a con- 
sulting forester, and Dennis Mar- 
lowe, eal estate appraiser, Bureau 


of Indian Affairs, who appraised 
the. land and the merchantable tim- 


| ‘ber on said tracts and prepared 
several appraisal reports. that. were 
submitted and ee a, nee of oe 


record. 7 
In) arriving at the: eae 


value. of the merchantable timber 
on the tracts in question, Alton . 
Cronk used what is referred to as a 
transaction base comparability ap-_ 


praisal method. In. describing this 
le de- 


place in the market place: by actual 


sales and the best measure of this. 
- in my judgment was Forest Service — 
~~ sales that were sold in a comparable 
timber 3 in an area. adjacent. to the 
_ Yakima Reservation.” He selected 
= basically, two districts on the: Sno- 
qualmie National Forest, the Tieton 
The trans- - 
actions that he selected were what 
he considered to be open market 
| transactions for a period of Oct. 1, 


and ' Naches. Districts. 


1975, to Mar. 30, 1976, all of the 


per: MBF. : 
- comparable sales bid per MBF that. _ 
Mr. Cronk used ran from $3 pers 
MBF to $117.48 per MBF. In ad- 

dition, although Mr. Cronk asserted — 
that he judged by grade, Ponderosa. _ 
Pine was not graded m the Flat Sal- 
vage sale and the Devil’s a = 


| denies asiertedly had: a pr scepter 
_anee of Ponderosa Pine onthem.  _ 

- An examination was made of the 
comparables. used by. Mr. Cronk, | 
namely, the Devil Rim sale, the T-7 


sale, the Flat Salvage sale, the Devil - 
Swamp sale, the Gold. Creel sale 
and the Louie sale, which sales were 


used by Mr. Cronk to arrive at the — 
 fair-market value of merchantable — 
timber on Tract Nos. 124-4490 and — 
124-4491, Among other things, con-- 

sideration was given to the acreage 
of each sale, volume of Ponderosa — 


Pine, and the statistical high bid . 
‘It is. noted that. the — 


ale Me | 
The board j is Nene eae. to find 
that the sales used by Mr. Cronk : 


were not realistic comparables ap- 
plicable to Tract Nos. 124-4490 and 
124-4491. Consequently, in arriv- 
ing at the fair-market value of the. 
merchantable timber on the tracts 
In question, little or no weight is 
given: by the board to the transac- 


tion base comparability appraisal . 


method used by Mr. Cronk as it | =. 
| relates to the comparables used: vis- 


a-vis the tracts in question.. | 
- We have equally examined the . 
direct appraisal method used by | 


Dennis: Marlowe in arriving at the _ 
fair-market value of ‘imerchantable 


864 
‘diabetes on Tract Nos. 194-4490 and 


— 124-4491. After a complete and | 
_ thorough review of the record we. 
-. find the direct appraisal method to 
be more just and equitable than the | 
~ method used by Mr. Cronk. Conse- _ 


‘quently, we adopt same in arriving 


at the fair -market value of mer- | 
chantable timber on Tract Nos. 124- 
4490 and 124-4491 as of June 9, © 
1976. The record clearly sets forth © 


_ the direct appraisal method. Con- 


sequently, we do not find it neces- 7 oe , | 
Tract No. 124-4491 


Ponderosa Pine: 


sary to repeat it again here. 


We, therefore, find that the fair- 


mar ‘ket values of mer chantable tim- 


s ber on Tract-Nos. 124-4490 and 124— 
4491 on June 9, 197 6, are 2 as follows: | 


Tract No. 124-4490 | 


- Ponderosa Pine: 


Sales value of 


lumber $096. 19 

.” Sales value of by- 

y products 14. 30 
Total Net. Vaid | $240. 49 | 

Less Production ee ae 
Cost a 188.46 - 

| _Stumpage value per | | 

MBF 


eas Nir: 
Sales value of 


lumber BOTT BB 
‘Sales value of by- i | 
products 14.30 - 
Total Net Value — . $231.83 — 
~ Less. Production ai ; ies 
— Cost 


| Stumpage value per 
MBF | 
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$102. 08 o 


| a. 1726/37 80 ae 
“1538.55. 


$78. 28 
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“Lodgepole Pine: 


Stumpage value per 
MBE. . 
Ponderosa Pine— | 
1825 MBF @ 
— $102.03. 
| Douglas Fir— 
87 MBF @ $78.28 g 2, 896. 36 
Lodgepole Pine— 
Be. MBF @ $25. 51 SB Ale 326, 52 


| $25. 51 


_ $185,189. 75 


Total Stumpag oe 


~ Value “phen es 


Sales value of 
lumber 

Sales value of. by- 
products 


$229.56 

_ 14.30: 
‘Total Net Value | 

Less Production 
Cost 


$248.86 


- Stumpage value per - 
MBF. 


Lodgepole Pine: 7 
Stumpagevalueper = 
MBF | $25. 40 
-PonderosaPine— si 
1152MBF@ © 
$10.61 
_Todgepol Pine—- 
“110 MBF @ 
$25.40 00 


$101.61 


$117, 054. 72 


$2,794.00 


“Total Stumpage a 
Value $119, 848. 72 


in $119,848.72 $04, 794. BT 
To recapitulate, the Board finds 


the following : 


142.25 


a ESPATE OF EDWARD LEWIS PITT- 
ef » fe 1, Pee S October 17, 1977. | 


1) The | implementing. 


tions referred to, supra, are con- » 
trolling in. this matter. Moreover, 
they are clear and unambiguous. | 2 
2) The. devisees did satisfy. their 
burden of proof regarding the in-- 


| sufficiency. of the appraisal report 


attached to the July 16, 1975, pro- 

bate decision, the: ivesord being re- 

- plete with testimony and exhibits 

’ offered by the devisees which clearly: 

— establish the values set. forth in the 

foregoing report. to. be below fair. ; 
_ market value. | 


3) The fair anarket value is to ba 
| determined as of the date of the 


| _ hearing. See 43. CFR 4304 and 
- £807 a 
A) "That only a tee pce 
- exists in. the Tribe to take after a. 


probate decision is issued. 


Tribe until such time as-the full 


fair-market value is paid in to the 


Superintendent. 


full-market. 


estate’s TIM 


until the above is complied with. 


regula- : | 


The Superintendent + is again ad- | 
monished not to make distribution , 
of any. of the Tribal funds trans-. 


ferred to the deposit. of the estate, 
or of any interest accruing from the 
time of deposit. until the present, ~ 2 
except to the Tribe, since at this | 
point in time said funds and inter- . 


est continue to belong to the Tribe. | 
7) The fair-market value as of 


June 9, 1976, of merchantable tim- | 
‘ber on. Tract No. 124-4490 is $139, ~ 
“412. 63. 
ema 8): ‘The ea ase le as eee : 
dune 9, ‘1976, ofa 1726/3780 interest . 

Any merchantable timber on Tract - 
Sos 124-4491 is $54,724.57. 


9) Upon the expiration of. 60 | 


ee from the mailing of the last 
— notice of decision required by 48 
-. CFR 4.308, the Tribe may within 
5) No property rights vest In the r 


20. days cherestiee file with the Su-- 


- perintendent the specific list. of In- | 


terests it.elects to take, and pay 1m 


~— .to the Superintendent not less than : 
6) Title to said trust cre i 
~ did not. vest in the United States in. — 
_ trust for the Yakima Tribe-on Nov. » 
41, 1975, and will not until such — 
time as a proper election is made _ 
_ after this decision becomes final, in. 
keeping with the regulations and | 
| value of said trust _ 
: properties AS determined by the 
- Board herein is. paid into’ the 
account. The trust | 
properties in question therefore _ 
shall remain vested in the United | 
States in trust for decedent?s estate | 


10 percent of the fair -market value 

of the interests included in the list. 
Interest begins to accrue at the rate 
of § percent on the unpaid balance — 


from the date of such election and _ 
deposit. 48 CFR 4.311 and 4.312. 


NOW, THEREFORE, by virtue 


of the authority delegated to the 
Board of Indian “Appeals. by. the. . 


Secretary of the Interior, 48 CFR 
4.1, the Final Order entered by Ad- 
ministrative Law Judge Robert C. 


Snashall on Dee. 8, 1976, is hereby ~ | 
MODIFIED i in acorn withthe 
| findings and dictates set forth above. : 


866 : ‘DUCISIONS oF THE ‘DEPARTMENT OF THE INTERIOR [84 ED. - 
This’ decision is final for the Wa concur: 


De artment. | 
: i War. ‘Pam Hosrow;. 


Moun. J. ‘Sapaeu, = Administrative Judge. 


Adminis tratine Jf udge. | 
nes Atmxanprn H. “Witson, 


- Ohi Administrative Judge, 


U.S, GOVERNMENT PRINTING OFFICE: 1977 _ 


1, Rules of Practice: 

 tions—Rules of Practice: 

| Reconsideration—Rules ‘of - Practice: : 
aa Appeals: Statement. of Reasons 
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APPEAL OF. COMMONWEALTH 
ELECTRIC COMPANY* — 


7 TBCA-1048-1 1-74. 


Decided September 30, 1977 = 
towers for electric power. transmis: — 


Contract No. 14-03-2174, Construc- 


tion of ‘Hanford-Ostrander 500 KV 
Line No. 1, Schedule IIB, Bonneville 


i Power Administration, 


Principal Decision - ‘Affirmed — On 
Motion for Reconsideration. 


Appeals: 


The Government’s motion foi reconside?- 


ation, which advanced. a number of ar- 


guments designed to show. that. the 


. Goyernment’s interpretation of the con- 
tract was reasonable; provides no reason 


. for. overturning the. Board’s. principal 


decision. which. applied the rule of contra. 
. proferentem. The Board, having previ- 


_ ously found that appellant’s interpreta- 
tion. -was.. reasonable, - 


i cela is 


_ APPEARANCES: “Mr. Allen L. Over- 


| ‘cash, Woods, “Aitken, Smith, Greer, . 
| Overcash and Spangler, Attorneys at — 


Mr. J. Richard Baxendale, Mr. David E. 
‘Lofgren, : Department Counsel, . Port- 


land, Oregon, for the Government.. 


OPINION BY ADMINISTRA- 
TIVE JUDGE PACKWOOD 


a, INTERIOR BOARD OF CON- 


“TRACT APPEAIS | 


. This: appeal now comes before the 


- Board on the Government’s motion 


- .€Not in Chronological Order: 


APPEAL OF: COMMONWEALTH’ ELECTRIC. COMPANY 
| September 30, 197% 


prudent a 


now affirms its. 
-principal decision since the rule requires. 

. interpretation against the drafter of a- 

_. . document: to resolve an ambiguity even 
oo. if) each.» party’s: 


oe a the “Government: 
reasonable. | 


canmber of arguments’ under four 


will be- 


cael 
Law, Lincoln, Nebraska, for appellant ; “a 


Son. eocide tio. ‘of a Board’s a 
decision. of J uly. 15, 197 7, which. sus - 
Pa tained the appeal. . 


The. work. In: question. andee ‘ihe | 
contract was the. erection. of 86 steel 


sion. lines. ‘The contract required 


helicopter erection of .16 of thé — 
_ towers. For the remaining £ 20 towers, 
helicopter erection was neither re- 
quired. nor forbidden.. This. appeal 


arose from the Government’s refus-. 
al to pay for helicopter | erection ex- 
cept for the.16 towers specifically 7 


required 1 to be erected.by helicopter. | 

' The Board sustained the appeal, . 
holding that the Government could — 

have limited payment: for helicopter 

erection to the initial 16 towers, but. 

it did not; therefore, when the con- 


tractor. exercised: its. option to use — 


helicopter erection:for tower's in ad- 

dition to those. required, it wag en- - 
titled to be paid at the: contract 
price for helicopter erection and not 
at. the lower contract. jas for con- 
| ventional erection. ae 


In moving. for reconsideration, 


general headings. The. arguments | 
discussed in’ the- order: | 


| Governments Argument r 


Tn its first argument, the Goverti- 


ment asserts that the Board: placed 3 


too. much emphasis on the 34 pro- 


visions in. the contract which set — 


forth ecological requirements and 


a environmental criteria. The Govern- os 
ment. correctly. points out that more © 

‘of the provisions apply to the Ore- 

— gon. side. of the Columbia River 
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advances a 


‘tion smethods. ~ 
~The latter assertion is not based 7 


‘on evidence of record in this appeal 
and while it may very: well be true, 
‘it misses the point entirely, as do the 
| “arguments: which ‘precede it. The. 


where. lie tracamniciau ao passes x 
be through the. Mount’ ‘Hood National - 
Forest and that. only two of the 
~ eight: governmental’ offices having 
| ‘jurisdiction over various aspects of. 


the construction are located» ‘in ‘the 


| : State of Washington. The Govern- — 
7 ‘iment further points ‘out that many 
of. the 34 provisions have been i in ef-— 


fect for several years atid some date 
 “back'to'1968. In'this connection, the 
Government asserts that hundreds 


of miles of transmission lines have 
‘Dbeeii: constructed under those ‘limi- _ 


“tations using conventional constru uc- 


eae 


| ‘question’ is not: whether appellant 
could have’ ‘erected the towers out- 
‘side the maiidatory helicopter erec- 
‘tion ‘area’ by” ‘conventional means, 
ibut: whether there were liinitations 


on access. ‘Under: Specification 4 
--405.A.2, if the areas outside the man- 


: datory helicopter erection area were 


areas of limited access, the Govern- 7 


‘ment prefer red the use of helicop- 
ters for:construction, = : 
“Whether the 34. provisions ‘Ye- 


_ ferred to in the Board’s: ‘principal | 


decision are emphasized | or deem- 


/ phasized; they ‘cannot be. ignored. ; 
The knowledge that other contrac- 


tors successfully complied with sim- 


ilar limitations -and. used. conven- 
tional. construction methods, under 


| other. contracts. which may or: may 
~ not have contained an express Gov- 
ernment: pr eference for helicopter 


erection 1 in areas of limited Ens | 
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Gia noe Ggenigs appellants obli- - 


gation to abide by those limitations” 
in this contract. : | 


The contract ipod -for- con 
struction of 15 towers in the State 


of Washington and 21in Oregon, of 


which-16 were required to-be erected 


by helicopter. and 5 were. not. 1 Iti 1s 


not necessary, to examine each-of the 


84 contract provisions to determine 


which limitations apply in Wash- 


| ington, which i in Oregon and which 

apply in both states. The first: two 

specifications ‘cited by the Board in — 
its.-principal- dégision give ample. 

_ evidence of the myriad: of: limita- 


tions that apply to the contractor’s 


access to all construction areas: : 


—-1-108.: ECOLOGICAL . REQUIRE- 


“ALENTS.. Special conservation : ‘practices . 
are required ‘to’ protect the: soil; “vegeta- 
‘tion, farm lIands,. forests, 
fish. Air and:-water pollution, dust abate-. | 
ment, erosion and esthetics willbe’ criti- 


wild life, ‘and 


cally. watched ‘by Government Agenciés, 


local land owners, the general public, and | 


the. press: ‘The Tanner Creek. Drainage is 


‘a source of water for the » Bonneville Fish 
ieee | 
' 1-109, : 

‘TEHRIA,” ‘The ‘Contractor’ ‘shall: bomale.: | 
with all applicable anti-pollution’ laws — | 


ENVID R ON M. HN TAL - ORT- 


and. regulations | in -the prevention, -con- 
trol, and abatement of. ‘all forms of pollu- 


tion. (Refer to Clause 12 of the GEN- 
- ERAL PROVISIONS: Standard Form 23- 
. A. ds: Offices having jurisdiction are: 


RA 


(There follows a: list of two offices. 


in Washington and six in Oregon.) 


In the: ae of these two: provisions 


alone, without reference to the re- | 
‘maining 32 contract provisions cited _ 
by the Board, the Government. can- 
not seriously. contend that, the con-. 


sae + Government Exhibit | No. bag ‘Appeal File 


Item 1. "pee ape te 
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7: tractor’ S. access ae one construction 
areas was ‘unlimited. There. is. sub- | 
stantial evidence’ to. ‘support | the 
Board’s conclusion that the contract = 
| contained. many. ‘provisions: ‘direct- a 
ing appellant to restrict its: construc- - 
Accordingly, the 
Board rejects the argument that its z 


tion Operations. 


> conclusion was in error.’ 


“Government's Argument I I I 


ae this ar oument, ‘the: Govern, 


ment quotes, extensively” trom the = 
transeript of its cross -examination | 
of the Northwest Division manager 
_ of Commonwealth Electric: Compa- | 
ny, who participated: in. the px epa-_. 
. ration of the bid‘on this-project. In’ 
the quoted-testimony- ( Tr. 84, line.7,, 
through Tr, 36, line 8). the. Goysi n= 
- ment- elicited the information -that. 


iad or 


the tower. sites. on the: ‘Washington 
the | 
ground, that . Commonwealth did. 
ae a small crane, to. each. site: to. 
erect. the tower leg extensions, and. 


side were. accessible from 


that. with not very. -tnuch additional 
road | construction: it. could’: have 


inoved: a- 60-ton. crane to. ‘each site 
and erected the towers completely 


| from the ervound. 


Government relates: only te access 
And not whether that: access was lim- 


ited. Had the Government ‘quoted. 
further from its Cross- examination | 


| of appellant’s: division manager, a : 


more instructive’ “colloquy ‘on’ his 


ews on {itiited @ access at ane Wash- 
ington | tower. sites would have been . 


revealed. (TE. 88, Tine ¢ 19, through 
Tr. 40, line: 8): 


“Q “Now, in—you may ‘not be the man to 
‘be asking these’ questions: of, but: ‘in your . 


‘complaint, or in Commonwealth's. com- 


plaint and in..the claim, quite a bit is 


' made’ ‘of the environmental strietur es or 


restrictions. that were. applicable to the . | 


: _Job,. okay, that, in. essence, caused’ you 
» to-elect the helicopter erection mode. on 
the project? . 7 : 


A, Yes, it. had a bearing ¢ on. us, sure. - 
2 Okay. . gc 
A: J. mean, it’ Ss. athe shai: area aa, Jin 7 


gener ‘a ]— (interr upted). 


.Q. ‘Well,, now, this. is where I want to | 
be somewhat, specific here. I.don’t think — 
there’ Ss any. ‘agreement—or. disagreement 
among. the par ties. that—in terms of eou- | 
‘struction on the: Oregon. side where heli- 


copter erection. “was. required, that. the — 


restrictions Ww ere. indeed. quite strict. But 


in terms. of terrain and ecological. stric-: 


tures ° on the’ Washington Side, is it now © 


. your testimony; and that of Common: — 
- wealth’ 8, 
“ments:..and: the- terrain did not require | 


‘that the» ‘ecological vrequniré-- 


helicopter erection ? gee 
A. Did not require it, no. | 
-Q. And did not. demand it in ‘terms— 


. Fow Te a professional, you've had ‘experi 
eucé on jobs of. this type, and ‘I’m put- - 
ting: :this- question fo you. ‘directly—did _ 
a the. conventional—had you ‘utilized con- 
ee es ventional erection techniques on. the 
. The Govarnenbs argues. that he 
quoted testimony. refutes appellant's S.- 
contention that the We ashitigton side | 
“was an.area, of limited ACCESS, How- | 


ever,’ the testimony: selected: by the = 


Ww ashington side, how much long ger or | 


shorter would it: have taken gous to cont 
plete the project ?. | 


“As Well, we analyzed. that very. eare- a 
fully,. and. like I. testified earlier,’ 
congestion: per tower. ‘site—becanse it 
bad to be done in a ‘relativ ely short time, 
this—or- it would have taken if we—had 
we elected to ‘use 2 crane in order to.do 


TG it would. have either been—several 
_ Ways., We. would have either -been—we _ 
| would have had to delay the assembly in. 
the erection to start behind ‘the: founda- 


the — 


8710 


tions, or clear : a gee area souk the 


tower site. so that we would have ade- 


quate room. to both assemble and exca- 
vate foundations at the. same time. And 
just after. evaluating it all in—there was 


contract we had to be careful of. So there 


was some ecological ‘restrictions _ up - 
— deed, the contracting | officer con- 
a eedea. in his final decision that: -ap- 


a _ pellant had the option to use the 
*. Specification: 4.403. ot the: -con- . P 


; there, too. 
Q. This, is on the Washington side? 
JA. ‘Yes. 


tract lists three lakes and ‘three 


ereeks located in Washington, to- 
gether | with. specific restrictions — 


which are applicable. As indicated 


- in connection with the discussion‘of — 
Argument I, above, the general eco- 
logical: requirements. and environ-— 


mental criteria. apply to both 
Washington and Oregon to: limit 
_ siccess to the tower sites oe to limit 
| construction activity. : 


_ Power to the effect that ground. ac- 
cess was available to the tower sites 
on the Washington side and that 
conventional — erection would not 


have had an adverse ecological im-- 
pact on the area (Tr. 101-103). On 


eross-examination, the area engi- . 
~ tions -as. follows: 


neer conceded that construction lim- 
itations in Specification 5-101.D.2 


on page 32 of the contract applied . 


to the entire line and were not ap- 
plicable solely i in Oregon (Tr. 108). 

‘The Government’s 
ment, that there was no limitation 


on: access to the tower sites in Wash- | 
ington, is contrary -to. the. evi- 
dence of record. The Board rejects 


such: argument as a "basis | for 
: reconsideration. | . | 
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Government's Argument ua 


“The third argument begins with 


. the: Government. stating that it has 


a r 1 o 
some restrictions on routing of a stream — ev iewed the. contracting officer’ s 


and some lakes that were named in the . 


decision to ascertain the. “basis for 


the. following statement . from. tthe 


Board’s principal | decision: —“Tn- 


helicopter , method for. the remain- 


‘ing steel towers after the initial 16, 


and ‘that .a: preference for such use — 
was stated in Specification 4-405.” 
The Government professes its in- 


| ability to find the source of the 
statement except in’ the paragraph ; 


beginning at the bottom of p. 6 of 


- the . findings of fact’ and decision — 
where the contracting ‘officer: was 
paraphrasing 
_. ments and. attempting to refute — 

The Government cites testimony 
of the area engineer for Bonneville 


appellant’s’  argu- 


them. We direct the Government’s 


attention to p. 3, where the con- — 
_ tracting officer makes the roHOwTe | 
| finding of fact: | | 


Yor ‘the remainder of the tower erec- | 


tion “work the use of the © helicopter - 


method was optional with the’ ‘contrac- 
tor, although a preference therefor was. 
stated by BPA in | the contract aus 


4-405. HELICOPTER. A. Goneral, 1. 


Al helicopter’ operations shall conform 
_to Federal Aviation Regulation No. -133, 


2. This specification designates certain | 


| areas where. helicopters shall be used for 
removal and erection of steel towers. In 
other: 


areas. of limited: or prohibited 
ground access the use of helicopters: for — 
logging, line removal, and. construction. 
is the. preferred method. . — 


The. Board’s. principal. een 


| rested « on. interpretation of the con- 
_. tr act, strictly ener the drafter to 


said “APPEAL OF ‘COMMONWEALTH ELECTRIC. 
- . September 80, 1977 


: eegalgs an: -ambiguity’the familiar ; 
rule of contra proferentem.?.In-con- 
nection: with the discussion. of : the 
question, .'the “Board - pointed out. 
that the Government failed to-limit 
| payment for helicopter erection as 
_ it'did: for removal of existing steel” 
towers and: for tower. foundation, 


excavation. The Government. now 


contends that while this comparison 
may appear tantalizing on: its face: 


it loses its validity when examined. 


The. required — helicopter erection 
was spelled out inthe contract while 
the required hand or clamshell ex: 
—-cavation depended ona determina- 
tion at each tower site based on 
cround — ‘conditions discovered | as : 


work progressed. 


ODE erection of towers. 


2 See" Decor : Gorporatton;. me al. ¥. United 


States, 188 Ct. Cl. 15 (1969). for a ‘discussion | 


of the rule of contra proferentom. 


ead S71 
apply: to. ihe ener face since ae ap- 
pears. as. part of Chapter 4, SPE- 
CIAL AREAS. The Government | 
concedes that the Mount Hood Na- 


tional: Forest:on the Oregon side of | 
the Columbia River isa special area: - 


but apparently does not believe that 


the ‘Washington tower sites are in — 
special areas. The Board observes 
that Chapter 4, Section 4-403. Spe- 
etal. Requirernents,: Subsection B,. 
specifically mentions the State of 
_ Washington and Subsection C lists 
‘specific : areas designated by stations 
“2. Washington where special re- 
‘quirements. are imposed. ‘The Gov-: 
ernment’s. argument. is contrary te 
the a Pee aetons or the con- — 
Me. oe tract. 7 : : 
The point of the comparison was 
not to enter into a detailed analysis 
of the means by which the Govern- 
- merit limited payment for premium — 
priced construction ‘in other’ parts 
of the contract, but merely. to show ~ 
that it had. included such limita- 
tion in the contract and could have 
done so with respect to helicopter 
erection of the towers if it had so_ 
intended. The application of the. - 
rule of contia ‘proferentem in this 
instatice is not dependent upon the | 
_ presence of other limitations in the - 
contract, but: rather. on the absence. 
of any limitation’ on: ia for - 


Ina parting argument ee 


a Section 4-405A. 9, the Government 
asserts that it was established at the 
hearing that the preference for heli- 
‘copter erection has no relevance to 
tower erection performed outside of 


the mandatory helicopter erection 


area. No transcript references were 
provided to. show where such. fact 
was established. | 


The: ‘language aed by he Gov- 


~ ernment. in drafting Section 4-405: 
- requires no elaborate interpretation. | 
The use of helicopters for erection. 

of the steel towers is not the pre- 


ferred method in the areas: where — 


a designated ; ‘itis the only method. It 
~The Government next argues that’ 
Section’ 4-405 - which’ encour ‘aged - 
helicopter erection’ of the towers in’ 

areas of Timited access, » Should not | 


is in other areas of limited ac- 


cess that. the Government preferred — 
‘the use of helicopters. ‘The reason — 
for the: ‘Government’s preference i is 
~ “nota matter for conjecture. Com- 
-pliance with the lengthy’ list of eco- 
‘ logical: requirements and environ- — 


mental criteria could be gehiaved. a 
far more: easily if the helicopter: 
method were: used’ instead: of. the: 
conventional method of tower erec- 
‘tion. The Government’s’ difficulties an 
_ -with the interpretation of this con-. 
tract arose not from:the provisions: 
it: placed in the contract but:from 
those it failed to include. Although’ 
the Government clearly expressed. 
its preference | for the ‘use of. helim" + 
copters, it completely failed to men-- | 
tion. that it imtended to pay for. — 
helicopter ' erection only for those — -_ 
i ernment contends that it is,crucial — 


tow ifi HN de ited f ae : 
ers specilica y eee ie os to the: outcome ‘of the appeal that. 


such erection. 


The Govemment osneaiide: that. . 
appellant: could have dedticed the 
- Government’s intentions if. it had 
paid attention to the significant re- > 
lationship: between ‘the’ estimated — 
weight of tower steel to be erected 
by the helicopter method and the'es-- 
timated weight of the remainder of: 
the work, | This | statement of. the. 
- Government’s ' position - was ~ first 
made by the contracting: officer in 
his findings of fact and ‘decision... 
There is no evidence that the Gov-: 
ernment considered the relationship. _ 
to be significant during the: ‘forma- be 
tion of the contract. When the i mvie » ‘the. 
tation for bids was issued :on Jan=" 
uary 22, 1973, there were 15. towers | 
designated for helicopter. erection. — 


with an estimated weight of 768,000 


pounds. On Feb. 12, 1978, the invi-. 
tation. was: ‘amended by Addendum. : 
_ No. 2 which. added one: tower. to- 
_ those designated: for: helicopter. im 
erection. It is. noteworthy that: the. - 
Government did not increase its es-... 
timate of: ‘the number of pounds of... 
steel’ under Item 36. 5 for, helicopter : 
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érection: nor did it deer ease ae esti-_ 


mate under Item 35 for conven- 
| tional tower erection. The relation- 
ship which: now 1s: characterized as 


significant was not of sufficient sig 


| Mec aie to: bring to- the attention. 
oe of prospective bidders.’ a? oe 


The Board: rejects the ee , 


advanced under: ‘general - heading’ | 


Tit as a basis: for reconsideration. = 


"Government's Argument 7 a 


Tn its four th. argument, the. ae 


the area: engineer: for. the Bonne- 


“yille Power Administr ation, when — 
he learned that appellant intended | , 
‘to erect the towers. in. ‘Washington | 

by. helicopter, told appellant’s pro)- 
» ect. super intendent that “there’s no 


payment for helicopter erection. in. 


Washington” (Tr. 105). Later tes- 

: timony. by. the.area engineer, how- _ 
_ever, indicated that he did not have _ 
full. authority as the contracting _ 


officer’s representative. (Tr.109). 
. The Board attaches little signifi- | 


cance to: the: superintendent’s | re- 
"sponse. that he. would continue with _ 
helicopter, erection anyway _ 
: (Tr. 107) since there is nothing in. 


the. record: to. indicate that the oe 


‘perintendent made the. decision on. 
helicopter. erection in. the: first in- 
stance nor: is there. any . evidence | 


that. he could have changed the: de- 


‘cision asa. result. of. his. conversa~ 
tion. with the area,engineer. .. 

The | ‘Government _ next - argues ras 
that appellant. should have sub- 


mitted its. construction plan to the — 


contracting officer’ f for’ ‘approval be- ms 
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fore: ‘beginning. construction: The | 


“purpose. of such’ argument is not 


fully articulated. The Government : 
had no objection to helicopter erec~ 
oe tion of the. towers. Its obj ection, was . 


to paying. the. contract. -price for 
such erection except for the 16 tow- 


ers “required to be. erected by. 


helicopter. : 


Jess expensive. conventional method 
of tower erection (citing. Tr. 41) 


: and should therefore be. limited to 
the. contract. price for such work. . 
i At. Tr. 42, however, appellant’s di-_ 
3 _ vision, manager. testified that - the - 
 ~price per. pound for helicopter erec- . 
- tion was the same. whether they. 
& erected. some. or all of the towers by - 
helicopter and. that he. believed he . 
had the option. to utilize that 


method. . 


32 ne Gowinreats final seanent | 
is that. appellant accepted payment . 
at the lower unit price for conven-~ 
~ tional erection, and did not make a _ 
claim for the higher unit price for 


helicopter erection until several 
months . later. The Government 
asserts that appellant's actions show 


that it acquiesced in the interpreta- 


_ tion placed..on the contract by the 


a | Government. Without giving this 
defense its proper name, the Gov-- 
ernment is attempting to apply the " 


doctrine of laches against appellant 
for its failure to. nia an immediate 


| _ claim for the. higher unit price. The: 
doctrine of laches j 1s: not available 


as @ defense. = 


, Another board of contact: ap- 
| peals recently. applied. the doctrine , 


of laches, at. the ‘Goverament be: | | 


- hest, to deny: partial recovery toan. 
appellant: after finding appellant's 

interpretation: ofthe contract. was.’ 
reasonable under the rule of contra — 

proferentem, The Court of Claims, 
however, reversed the board. H&M 
_ Moving, Ine. v. United States, 204 
_— ~ Ct. Cl. 696; (19%4). At Ps 719, Sher a 
It is also. argued that. appellant. a 

submitted its.bid on the basis of the - 


Court stated : 


*-*.* What the Board < aia es seem to; 


realize is what the court stated in Kaiser 


_ Alum. & Chem. Corp. v. United States, 181 


Ct. Cl. 902, 906-07, 888 .F. 2d°817, 819” 


- (1967):: 


ek OF this ace hias: hot Sena the : 


defense of laches as applying to contract — 
‘that | 
defense has been confined to. personnel 
suits for unlawful removal, suspension, | 


actions against: the Government ; 


or demotion from a federal ‘position, ‘and » 


_the court has given special reasons for its _ 7 | 
application to that area. [Citations omit- 


ted.] So. far as the:court is aware, no case : 

in this court has applied the doctrine as. . 
a defense to a contract action. * HOM a 
We find, then, that: the board: was. in: 


‘error as a matter: of law in denying Tee 
covery to plaintiff for travel tine claimed © 


priot to May 12, 1970. Having correctly-. 


found, as a matter of law, that. the . 
language of the-contract was ambiguous 
and subject to more than one reasonable 
interpretation, the board then found asa 


matter of fact, which binds us, that plain- . 


tiff’s interpretation thereof ‘was’reasop- — 
able. That should have ended the matter, 

- but -thén the board erroneously applied | 
an. equitable 
remedy not available. in construing cone. 
It is.the 
- contra ‘proferentem rule which governs’ | 
this ease and.entitles plaintiff. to recover’. — 
“on its entire claim. *. * ® 00 0 o 


the doctrine of laches, 


tract terms, to bar recovery. 


In the pmseitee case, ‘the Govern: Hee 


ment has striven vigorously econ 


vince the Board that its interpreta- 7 
tion: of the: ‘payment provisions of... 


oo ae eentince: is ‘reasonable. As. in- 
dicated: above, : some: of the argu- 
__ ments find no support in the record 

. and others are directly contradicted ; 
by the record. Even if it were other- 

_ wise. and the Board could agree 
- that the Government’s: interpreta- , 
—. tion is reasonable, such showing is 
not enough to allow the Govern-- 
ment. to: prevail. Se long as: appel-— 


~ dant’s interpretation is is also reason- 
2 able.. a » BS 
¢ onelusion. 


“The Boards pr ciao decision of 


J bed 15, 1977, is nereey affirmed. 


Bes Hereerr, Packwoop, 


| Administrative J a 4 


= We CONCUR:. 


: Wurras F. “MoGaav, : 


Chief Administrative pone | 


C hairman. 


Kar S. Vastuorr;-- | ae 
Administrative Pi mage - 


-Grorcr 8S. Sremun, JR, 
Administrative J Suge... 


7 Apamyrsrmarive Jon UDGE » Lrsow CON-. 


_ CURRIN Gt 


“y, concur in ane decision’ ee 
in this. case but note an exception 


- rather than a ‘dissent. only because 


the. Government’s Motion for Re- | | 
Appeal from decision of. the Idaho Falls 
District Office, Bureau. of Land. Man- | 
agement, renewing grazing. lease’ and. 
: rejecting a cgetaas application, 7 


consideration has failed to.question 
the. Board’s findings i in the original 
decision: that the contractor was en- 


titled to the allowance of interest on: 
the authority of G. L. Christian and 


. Associates v. United ee 160 Ct. 


? DECISIONS oF. THE. "DEPARTMENT. OF. THE:. INTERIOR 


[84 LD. 


CLA, ek denied, 160 Ct. Cl. 2. 
cert. denied. 875 U.S. 954 (1963), 
reh. denied, 376 U.S. 929, 377 U.S.2 


1010 (1964). Since I dia not par-— 


ticipate in the decision in which 
that: judgment. was reached, I take 


this occasion to note. (1) that I re- - 
gard the decision as an unwarranted , 


extension of the so- -called Oheistian | 
doctrine and (11) that I have serious 
reser vations as to whether the. 


Christian decision itself would war- 
rant the carte blanche application _ 
in the instant case where the clause 
In- question was not referenced | 
several times in the contract as was : | 


the case in Chaistian and, (iii) that, 
whether the Christian decision. is 
sound law or not, I question the 


"propriety of the Board’s reliance on — 


Christian for the authority to re- * 
form a contract, and thereby add a 


- clause which neues party contem- 
plated at the inception of the con- — 
.. tract. Should application of the | 
. Christian doctrine again come be-. 


fore this Board during my tenure, 


. : J will undertake to. fully set forth 
rast the rationale for this position. a 


Roseniz, ren Lynen, are 
hei 7 _ Administrative eee 2 


"ALLEN R, PROUSE* - 


‘8 IBLA 311 


“Decided A September 30, 1977 — 


(I-8-77-1 (15)) > 


“Not in ‘Chronological Order. 
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- Afirmed. 


A ‘Federal Land Policy i ana 1 Menage: 


a ment Act of 1976: Generally—Grazing 


: Leases: 


Generally —Grazing Leases: 
Renewal | : 


Under sec. 402(c) of: the. Federal. Land: 
_. Poliey and Management Act. of .1976, 43° 
i U.S.C.A. §.1752(c) _ (West. Supp. 1977), 
the holder of an expiring grazing lease 


receives first priority for the new lease if 


‘the requirements of sec. 402 (c) are met. | 
- Therefore, a conflicting: applicant is prop- 


| erly denied the lease where the renewal 
aponcent meets those requirements. ; 


"APPEARANCES: | Allen R, “Brouse, | 


f 


pro se. 


OPINION BY ADMINISTRA. 


 EIVE, JUDGE. THOMPSON © 


7 INTERIOR BOARD OF LAND 
: APPEALS © 


“allen R. Prouse ee from the 
Mar. 10, 1977, decision of the Idaho 


Falls - District - Office, Bureau of 


-Land Management (BLM), award- 


| “Ing sec. 15 grazing lease I-3-77-1 


(15) to the Eastern Idaho Grazing 


Association (Eastern Idaho) cand. 
re] jecting his application for a lease 


of the same lands.t The conflict area 
consists of approximately 380 acres 

_ insecs. 4, 5 and 8, T.4S., R. 39 E., 
. B. M. oe h applicants own: or con- 


. LWe note that the. District Office aia ‘not 
name Bastern Idaho specifically as an adverse 

party in its. decision. Therefore, appellant. was 
not required to serve Eastern Idaho with 
appeal documents andto ‘file proof of service 
with the Board as. Tequired by 43 CFR 4.413, 
although it does appear that appellant sent a 


: copy of -its Statement: of Reasons. to. Hastern 


_-Idaho. In the future, the District Office should 
cea nigaie ae parties i in: 1 its decisions, 


el iand eens to thie federil = 


public land as: required for prefer- : 
ence to receive a lease under sec. has | 
of the. Taylor Grazing Act, a3 
amended, 43 U.S.C: § 315m (1970). | 


The conflict. area. is bounded on - 


‘the. east by the Blackfoot River.” 


Across the river: lie more public 


~ lands. ‘These lands plus.the conflict 


area have -been leased. to Hastern. 


Idaho since 1957.. Their: preference. : 
lands lie east of this area. Appel- — 
lant’s preference lands: bound ‘the — 

conflict area on the west and south — 

and are separated from. the area. by. 


a fence. > | 
In its decision, the BLM District =? 


; Office found that. Blackfoot River 
- would not provide a practical nat- 
ural barrier if appellant were — 

awarded the lease. Additional fenc- 


ing would be needed to prevent cat- 
tle from crossing the river. No al- - 


legations have been made of un- — 
‘sound range management practices, 
or of violations, by: Eastern Idaho 
while the lands were leased: to it. 
The District Office renewed East- — 
ern. _Idaho’s lease and rejected ap- 


pellant’s application based upon 

application of existing regulations, - 
including 43 CFR 4121.2-1(d) (2), — 

which provides for consideration of © 


- historical’ use, proper range. man~- 
agement and use of water for live- - 
stock, proper use of the preference _ 
lands, topography, public ingress. 
and. egress across preference lands . 
to the public lands under: ‘applica- ie 
tion, and other land use requiré- 
7 ments. The: decision also relied on | 
“gec, 402 (c). of the Federal Land — 
reas i and ; erent Act of - 
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1976, 43 US.C.A. § 1752(c) (West 
, 1977 ys which | ‘gives the 
_-holder of an expiring grazing lease 

‘first: priority for gle ofa new 


‘Supp. 


| lease on the same lands, » 


“In his Statement. of Reasons, ai 
pellant argues that his range man- o, 
~ .agement: practices were ignored by — 


the: District Office. He asserts that 


_ better use of the range would result 


“if the lease were ‘awarded: to: him. 
- Finally; he argues that the priority 


- vight under 43° U-S.C.A. §1752(c) 
“(West Supp: 1977) creates a mo-- 
‘nopoly of range use een the eae - 


ofthe taxpayer.” 
[1] In the ma the Bourd has. up- 


‘held: the rénewal of ‘grazing leases - 


‘and the rejection of conflicting ap- 


| - plications where BLM determined 
‘that the conflicting applicant: had 


“not demonstrated the award was im- 
-proper tinder regulatory criteria.-In 
‘those cases, BLM held, . and the 
‘Board affirmed, that, all else being 


:equal, the historical use of the re- 
| remains qualified under the law and teg- 
-.dlations and accepts and observes: the 
terms and. conditions of his lease or per- 
mit; and the lands remain: in Federal 
-ownership and available for grazing in 
‘the discretion of the Secretary concerned. 


-newal applicant, was the determina- 


| tive factor for awarding the lease to. 


‘him under 43. CFR 4121.2-1 (d) (2). 


Ei:g., Wesley Leininger, 98 IBLA 


93:°(1976); Doyr Cornelison, 24 


__ TBLA 155 (1976). However, sec. 402 
-..(c) of the Federal Land Policy and 

-piration of a lease or permit, existing 
“users would have a right of first refusal 


“Management: Act, 43 °U.S.C.A. 


$1752 (c) (West Supp. 1977), en- 


acted on Oct. ‘21, 197 6, aa the 
following: 


‘So long as (1) the: lands. for ynich the 


permit or lease‘is issued remain available —~ 

_ . for domestic livestock grazing in accord- — 
ance with land use plans. prepared, pur- 
~ Suant. to, sec. 1712 of this. title-or sec. 1604. 3 


5 of Title 16,. (2) the. permittee or lessee is 
in “compliance. uth the rules and regula- 


i tions issued and the terms and conditions 
an the - permit or lease specified by. the - 


DEPARTMENT. OF THE INTERIOR 
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oe concerned, and (3) 1 the penne 


tee or lessee accepts the terms. and” condi- 
tions to be included by the Secretary con- 


cerned. in’ the -new permit or lease, the | 

7 “holder. of. the expiring permit. or. lease & 
shall. be given first priority for receipt of 
the new permit or lease. Htalies sup- 


plied. ] | 
‘Even if there were some question. 


whether the factors other than his-_ 
torical use listed in 43 CF R4121.2-1 


(d) (2) ‘weighed more in.appellant’s 


favor than in Eastern Idaho’ s, Kast- 
‘ern Idaho''would be entitled to re- | 
newal of its lease as long as it was | 
in good standing under the old lease. 

| Although appellant. argues this 
creates a monopoly, Congress clear-_ 
ly stated its intentions in House Re- 


port No. 94-1163, 1976 U.S. Code. 
Cong. & Ad. News. 6175, 6186-87, 
concerning the-provision which be- 


_ came sec, 402 ( ¢).t, 


* oF * The general principle sribOaled: | 
in the section is that existing erazing op- 


- erations will be. continued ’so long as the 


following prevails: ‘The authorized user 


‘Subsection (ec) specifies that, upon. ex- 


for any new lease or permit, provided 


that grazing will be continued by the | 


Secretary concerned and they are in good 


Standing. and aecept the terms and. ‘eou- 
ditions of the new. lease or. permit. 


“There is no suggestion. in the case 


‘record that Eastern Idaho was not 


“in compliance with the rules and. 


regulations: issued and: the terms 
and conditions i in the * 
nor has 3 appellant alleged such noe | 


3 sm") PHIL ‘BAKER De ‘THe NORTH ‘AMERICAN ‘COAL: CoMPANY | TF 
Bere ee ee ere - September 30, 1977 _ 


eonuplianes ccm dingy; we affiren. 
the. ‘decision. of the BLM Distri Tet 


Office. 


thority delegated: to the Board of. 


“82>. ad Appeals: by: the Secretary of | 
the Interior, 43. CFR 4.1, the eae 


— sion. eae from 3 is affirmed. 


_ OAN B Coe 7 
Administrative: aS eee a 


“Wee cONCUR: 


‘Dovatas E; Hesngors, ‘ Pere 
Administrative Judge. 


Hpwann W. Sruxsrnc, ay eee, 
Administrating J ple eon: 


PHIL BAKER v. THE NORTH 
| AMERICAN COAL COMPANY*” 


“Therefore, pina to: ‘tha. ue. 


for review: of Alleged: decane eee | 


duct. ‘is a. statute of limitations. and is. 
therefore an. affirmative defense which is .— 


waived if not ae raised. (80. U: 8. C. 7 
§ 820(b) (2) (1970). | a 


2. -Federal Coal. ‘Mine ‘Health Pert 


“Safety . Act. of 1969: Discrimination: 
; Intention: 


; 7 oe 7 ‘Any’ miner. seeking relief ‘from. slieged 
..  diseriminatory conduct: in: retaliation for 
-a-safety complaint who. has not directly 
reported to the Secretary or ‘his author- . 
ized representative must show that it was | 
his intention ‘to contact the feder al au-- 
‘thorities: before the alas of the Act: 
is. inyoKed: : 


a” Be ‘Federal Coal Mine: Health avi 


Safety Act. of ' 1969: Discrimination: 


Eo Scope of Review 


‘A finding that an oper rator vidlated man- 


dator Vy ‘safety staudards is irrelevant in 


a proceeding br ought by a miner pur suant 


. -» to. see. 110(b). (1). of the Act. 80 U.S:C. 


2 IBMA 164 


Decided September 9 80, 1907 : 


Areal by The North: American Coal | 
Company from an initial decision by - 


Administrative Law: Judge Fauver:in 
Docket. No. VINC: 74-872. granting re- 
‘lief based: upon an application for re- 
view of an alleged. discriminatory 
discharge under, sec. 110(b) of the 


"Rever sed. 


-'L, Rederal’ Coal Mine | Health not 
Safety Act of 1969: Discrimination: _— 
; Filing, Period ss hes ee 


‘The 30-day period in sec, 11000) (2) ‘of 
’ the. Act for the: filing of an: “application as 


es _ pany (North “Amer ican). is appeal- : 
ale ing, fr om. a. decision by Administra- 


. . *Not in Chronological Order. 


eee 3 een) (1) (1970). 


APPEARANCES: Charles E. De Bord 


TL, Esq., and John W. Cooper, Esq., for 


appellee. Phil Baker; Timothy M. 
Biddle, Esq. re and W. Scott Ferguson, 
Esq., for. appellant The North. Ameri- 


ean-Coal Company; Philip G@. Sunder- | 
land, Esq,, for Joseph D. Christian as 


amicus curiae. . 


Federal Coal. Mine’ Health and reed | “OP I VI ON B ¥ CHINF ADMIN- 


= Act of 1969, _ ISTRATIVE JUDGE DOANE 
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F acbual: waa Procedural 
B ‘ackground. 
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tive Law J nde Fauver on Mar. 17, | 


1975; which concluded that North 
American ‘violated. section’ 110(b) 
: (1) of the Federal Coal Mine 
Health and Safety Act (the Act) 
by discriminating against Mr. Phil 


Baker on May 21 and May 28,1974. _ 
At the outset, the Board Seenoak | 
ly. agrees that. all relevant facts with . 


respect to the actual events of May 


21 and May 28, 1974, as found by the 


od udge are supported by the record. 


On May 21, 1974, Mr. Kaldor, a 
~ gection: mechanic, was notified that. 


the small roller chain powering the 


_ tramming gear on the extensible ; 


belt tailpiece had come off -its 
sprockets.1. He removed. the. guard 
which covered the chains, replaced 
the chain, and reinstalled the guard. 


Work resumed, but a short. time 


later the small tram chain again be- 


eame ‘displaced. Kaldor was. sum-~ 
moned, replaced the chain again,’ 


but advised the section crew that he 


was going to observe its operation. 


without replacing the guard’ and 

that he wanted Baker, the continu- 
- ous miner operator, to operate the 
miner while he tested the chain. The 
section foreman, Mr: McNear, had 


earlier that ‘day refused to: allow. 


Kaldor to do so for safety reasons. 


Baker advised Kaldor that he 
would not operate the miner while | 
the chain was unguarded as he be- 
lieved such operation to be unsafe 


and he feared 3 injory.] Following this 
| - operate it while the tram chain was 


1 'The Gisele belt tailpiece. operates. on being run without a guard. 


eaterpillar treads and. is. placed immediately 
behind the continuous mining. machine.. It pro- 


vides a. conveyor bridge between the conveyor. 
Delt on the continuous miner and the conveyor. . 
belt which | ‘carries merle, ae coal out of the 


tiine, - 
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. refusal, Baker and: Kaldor. left the 7 
“face. area to discuss the matter with 
_McNear who. ordéred Baker to. op- 


erate the machine while the chain 


was. being observed without the 
guard, Baker refused, expressed his | 
opinion about the danger. presented, 7 
and finally askéd to speaktoaunion 
safety committeeman. McNear re- 


fused his request for a safety com- 
mitteeman,. and. threatened. that if 


- ‘Baker did: ori run the machine, the | 
shift foreman would be called tore- 


move him from. the mine which 
would cause Baker to lose” wages for 


the remainder of the day. ‘A. heated 
‘argument ensued with Baker reiter- 
- ating his desire to talk to the safety . 
“committeeman. a number of times, 
and McNear refusing to comply. 
Following McNear’s' repeated _ re- 
fusals, Baker picked up the. tele- 


phone pager and requested the dis- 
patcher to call the safety commit- 
teeman, whereupon McNear. ripped 


‘the: communications wires loose, 
thereby severing the phone connec- 


tion. An“ argument followed: con-_ 
cerning McNear’s: action, and he in- 
structed Kaldor to repair the con-_ 


nection. which was ~- accomplished 


within a minute and one-half of the 
disruption. Kaldor was then permit- 
ted to call the safety. committeeman. 
Both Kaldor and. Baker: spoke to 


“the committeeman and, pursuant to 


instructions given by him, Baker — 
agreed to return to his nce and 


- Shortly after returning. ‘to the : 


: face and commencing operation of _ 
‘the miner, Baker and Kaldor again 
ie examined the inal functioning of the 
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ig Renter ber: 90, fd 977° 


ae chain, pondijusted bolts, 6 on. the 
oil motor, and reinstalled the guard. 


Mining operations. then continued 
without further incident during the. 


shift, - 


“McNear later digetissed: the day? g 
incidents with. the mine superinten- . 
- dent,. Mr. Kochan,: and both agreed 

that Baler should not be disciplined , 
‘over the events of that day. Baker 
‘spoke further with the safety com-. 


| mitteeman, at the. conelusion. of the 


shift, and: related all that had trans-_ 
pired. It. appears that Baker had not: 


mentioned to him, in. the earlier 


telephone conversation,.. that Mc- 
_ Near had: disrupted. communication. : 


by telephone. «i y= ae 
Av safety grievance ‘against’ Mo. 


7 Near: was issued by the Union 
Safety Committee to North Ameri-- 
can on May 22,1974 The grievance | 
charged that. there was: a’ dispute - 


“about calling the safety. committee oe job if they did not agree. 


with. referees. to the tram chain, 


and: that. the: communication wires . 


| had. been torn out to prevent: Baker 
from calling ‘the committeeman. It 


was. alleged that McNear had. vio- | 
lated mining laws of the State of. 


Ohio and contractual rights of. the a ing took place 1 ues ee Var: 


‘United Mine Workers of America. - 
2th, | 
The safety. committee. recommended _ . suspension DOHCE Was ater tOrno up 


that McNear be suspended 2 for: a Le 


day period. - 


-On that. same. day, May’ 22, ‘197 4, 
the: mine was idled by a. work stop- 7 
page, apparently. owing to the Mc-- 
Near dispute. Several meetings: were | 
held. between the. union and manage- - 
ment. Another meeting was held the 
Se following day where the events of 
_ May 21, 1974, ‘were fully discussed " 


i alone with dias issue sof ee Me- / 
Near should be suspended.: At the 


conclusion of this meeting manage-. 


ment. refused to. onope McNear 


in the face of the union’s persistent ~ 


demand to do so. ‘Shortly after this 


meeting ‘on May 23, 1974, manage 
ment summoned Baker and: non hed 


him that he was being suspended 
for 5 days, subject to discharge at 
the conclusion of 5 days. The charge _ 
-apparently recited against Baker | 


was insubordination for refusing te 
give ‘the telephone to MeNear on 


“May 21, 1974.2 oS 


"Management informed. the: ae | 


‘that. the charges against Baker 
would be withdrawn if the. union 
_withdr ew its 

against “MeN ear. 
. Baker agreed to do so because they 
feared that Baker. might risk losing 


safety grievance 


An. application for review was 


‘filed on June 21, 1974, by Phil 


Baker: and District -6 of the United 


Mine Workers of America. against 


North American, pursuant to sec- 
tion 110(b) (1) of the Act. A. hear-_— 


. by management. and- 80 Was. not ‘available at. 


the hearing. 
es, Sec. 110: (b) (1): provides’: 
No person shall discharge or in any other a 


4 way discriminate against or cause to. be dis- 


charged: or discriminated — against any miner 


. OF: “any. authorized representative of miners. 
by reason of the fact that such miner or rep- 


resentative. (A) has notified the Secretary: or — 
his authorized representative of any alleged 
violation: or’ danger, (B) has filed, instituted,. 


or caused to be filed’ or instituted any -pro-. 


ceeding under this Act, or (C} has testified 
or is | ‘about: ‘to © testify. in any ‘proceeding 


_ resulting from the administration er enforce: 
. ment-of the provisions of this Act. a: 


~The union and | 


he ae 
> 


ginia, on Cet. 29, 30, and. si, ‘and 


~ Noy. 19 and 20, “1974. - 


In his: eon of Mar. 17. ‘or, 


| 4 the J udge : found that North ‘Amer- 


ican had violated. section. 110(b) (1) : 
by discriminating against. Baker. It 


was initially found. ‘that Baker. had 
a good faith fear. of operating. the 


tram chain, unguarded (Dec. 9). 
The Judge credited the testimony a 
of applicants’ expert witnesses with 


respect to the safety risks involved a - 
_. 23 were ‘withdrawn | “by ‘Respondent on 


that, date;:all of. the: discriminatory acts — 
against. Baker: will. operate as precedents 
- in Respondent's: mine: ‘if they. are not -offi- 


in McNeay’ s order to Baker on:May 


24 (Dee. 8-9). Pursuant to the 


—court’s holding in Phillips ve Inte- 
rior Board.of ‘Mi ime Operations Ap- - 


‘peals, 500 F 2d a9 (D.C. Cir. _ Such Precedents would’ continue ito. have 
a chilling effect. on the exercise of the ; 
Pe right. of Baker. and other miners to com- 


plain® of. safety: violations or ee 7 


1974), the Judge examined the: pro- 


: hediine! in effect at ‘the mine for 
miners to follow i In. reporting safety: 
violations or dangers, A complaint 

would initially be’ lodged with a 
foreman, and. then with the union a 
safety committee if unresolved: ‘The - 
record. was. unclear as to when and | 
‘the 


-under» ‘what’ circumstances. 
safety’ cominittee would’ ‘report .a 


-. safety complaint to the Mining En- 
forcement and Safety: Administra- 
tion (MESA). (Dec. 14). However, 1, 
the Bs udge sh St that the latter — thres: Eee se regulations | 
fact chiould: not affect the. Act’s.cov- 
-erage as the potential of a aminer’s. 
compl aint reaching the federal. au 


gee i ere ane “Aer American, filed a motion. to: defer a 


“Alter finding the facts to exist as | briefing ‘on the, ground that a ee 
7 involving’ siinilar 3 issues, Mr funsey ve 
se orton, 507-F, 9d. 1202 (D. O.-Cir. 
—1974);- had’ ‘been. remanded | to the 
~ Board ‘on: ‘Dee. 17, ‘1974, for further 


-Gonsideration, As the Board’s con- | 


Rey 


ok, S90 Be 


4 i coutluded that: 


“Phe shecific acts. Of cde 
- “found ‘herein consist. of. (1). a. ‘threat, on 
May: 21, ‘1974, to have Baker ‘disciplined oe 


(ie5” ‘removal: fpom.. the mine, loss: cof elusions, of Jaw ‘on 1 remand | in \ the 


wots a ‘pel 
eg ee ease sat ee ays we 


eee 
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» Wages’ a ‘and 1 poautbie aisenareey. for ss 
ing a safety . complaint ; 
May oA: ‘1974, to call: ce safety committee- . 


(2). refusal, on 


man: ‘upon Baker’ s Fequest, in connection 


with’ such. safety complaint; (3): a ‘sus- 
. peusion’ of. Baker,. with: ‘threat: of dis: | 
charge, on: May 23, 1974, » because ‘of 
Safety. complaints he. was pressing against _ 
7 his foreman » ‘through, his union, begin- . 


ning with Baker’ iS safety com’ laint: ar 
continuous miner with the. small y complaints ou — 


May Paes and » '(4y. coercion of him and 


his union: to withdraw such - safety com- 


plaints on May. ‘28; 1974. Although : the 


threat, on. May 21 was, not. carried : out, 
and ‘the ‘suspension and threat on. May 


cially: declared. to. be contrary ‘to, law. 


conditions in iter: employment. . 


ee. 17 ie 


North. “Anieribaiti’’ was, requiré to 


post: the. decision at its mine for 60. 
days, ° and ‘ordered: to. compensate | 
Baker for all costs and | expenses In- 
< curred. by him™ for the institution 


and: prosecution of the: proceeding. 
The Judge. additionally found that 


» North American was In violation’ ot 


(Dec: 13). 7 
“Av timely: notices ‘of piped” Was ‘ 


« filed? with’ the” Board” by North 


Ametican. On ‘Apr. 14, 1975, ‘North. 


i. Smitty Baker Coal Co., 


s77)° 


| I ramsey. case: (Glen. Munsey, ct al. 
Lne.,. 8 
TBMA: 43, 84 I.D. 336 (1977 ): might 


ey influence. the: disposition. of :its: ap- 


2 peal, ‘North American. requested 


that its brief. be due 20..days. after. 
issuance of the Board’s deciston:in 
— Munsey. Tt. was represented | that, 


counsel :for- appellees had no-objec- 


~ tion. to the granting of. this motion. 


‘The motion was granted .by order 


dated Apr. 17, 1975. : 
On July 17, 1975, the Munsey 
ease, IBMA 72-21, 8 IBMA 43, 84. 
LD. 336 (1977), was referred by the: 


+ Board to the Chief. Administrative 


Law Judge for assignment. for a 
‘further hearing and a a | 


decision. ~ _ 
| Appellees filed a Sere to Sehed: 


“is ule briefing on Mar. 18, 1977, citing 


in support ‘thereof the unexpect- 
edly lengthy period of. time that 
| had elapsed since deferral of brief- 
ing. was ‘ordered and during which 


— “the Munsey case had been pending ~ 
“Administrative © Law | 
Judge for further fact-finding. In - 


-fefore the 


denying this motion, by order 


dated Apr. 7, 1977, the Board 
a stated. that the recommended deci- 
sion was issued. on June OD, 1976. 
. The: filing of. exceptions and sup-- 

| porting | briefs. was - ‘completed on 
_ Dec. 17, 1976, and the case was.un- 
~The © 


“der. active’ ~ consideration. 
2 Board highlighted - the uncontra- 
 dieted identity of issues between 
_. the present appeal :and- Munsey, 
and the lack of any assertion of 
Pre] judice by appellees. 

~. On June 30, 1977, the Board’s de- 


_ eision® in’ Mbuinsey. “was” ‘issued, 8 


aat wot ey ba a. ns 


“PHIL: BAKER U: THE NORTH “AMERICAN COAL’ ‘COMPANY 
Scnenher ie whe ee : 


| IBMA’ 43, and the Parties * were elite! - 
“mediately notified: ’ and! ‘provided mae 
with: a-copy thereof. oe 
Based: on <a’ representation. that 


appalled had no: objection, ‘North’ 


American was ‘permitted to file its | 
brief late on July: 25, 1977. Appel- ~~ 


lees: :were similarly granted’ an ex- 


tension of time within which to file — 
their. brief on appeal. Appellees’ — 
brief*was filed on Sept.-1, 1977. A. 
. thorough brief on the nature’ of the 
30-day filing period was filed by on 


J oseph D* “Christian as - amicus _ i. 


curiae. : 


At: the outset; North perro 


areues: on ‘appeal that. Secretarial i 
‘review of the incident which oc- — 
curred on May 21, 1974; is jutisdic- | 

| tionally barred as the application. 
for review was filed 31 days after 
this event. it ‘is contended that the 
incident on May 21 was found to 
be a separate discriminatory act, .— 
and therefore the Judge. erred: in 


viewing it. as having “carr ied'o over” ae 


‘to May 23. =. 
North’ American. tien er ee 

that McNear’s inchoate, threat: to me 

Baker ‘arid lis refusal to call the ° 


safety committeeman at Baker’ S be- | 


hest did not. amount: to ‘discrimi- a 
natory, conduct. ‘Although tempers. ee, 
‘flared, ‘North’ “American. points: out , 
‘that the procedures: for. resolving 
S safety disputes were ultimately fol. 
lowed. Additionally, the focus dur- a 


ing the meetings on May 22 atid’ 23. 


Was” the union’ “grievance | against — 
MeNear- Management, ‘it is. ar cued, — 
displayed no illégal ; motivation, “but, 3 
rather. isstied the suspension notice. Ries * 
to Baker ‘for his insubordiziate acts. 


Prete n> we rn” 
a wee ate) aay 2 


ae is eonbsided that the ide: 


| misinterpreted. the court’s decision 


in Phillips, Supra, in holding that - 
the procedures in effect at:the mine. 
: for resolving safety disputes. served 
“asan automatic link to the federal — 
authorities. North American states 


that there i is no evidence. that Baker 


or anyone else notified or intended 
to notify the Secretary’s representa- 
tive of his safety complaint, but. 
rather chose to employ the. union. 


| contractual procedures. for -resolv- 


ing such complaints. In the absence 


of either. notification, or an_ intent; 


to notify federal authorities, North. 
American contends that the protec- - 
tion of sec. 110(b). is not triggered. 


Finally, it 1s argued. that the 


_ Judge was without. jurisdiction to. 
- find that North American. had. vio- 


lated mandatory safety regulations. 


_ On appeal, Baker asserts that he a 
exercised his right to refuse to work | 


dle ditions that he believed in | 
under conditions that he believe ; Review as to the events of May 21; 


1974, was jurisdictionally barred. as. 
it was filed: more e than 30 days. ther e- 
| after. 


- good faith were: dangerous, and that 


he was disciplined for. exercising’ 
such right. Additional discrimi- 
natory conduct. allegedly. arose out — 


of -his_ reporting a dangerous 


| condition. to his. foreman, and. at- 
_temping to report to the safety © 


: committeeman. 


Baker highlights that, ani the | 
interpretation. of ‘sec, ‘110(b) set 
forth. in Phillips, supra, it “is un- 
necessary for a miner to. formally 


: notify federal authorities before he 


1s. protected. Rather, it is. argued, : 
mere. notice to. the. foreman, ‘or. a 
safety committeeman i is sufficient. to 
automatically. bring sec, .110(b) into— 


play. Baker contends that because 


he. insisted that his safety rights be. 


é Brotected, J he was ‘suspended: from 
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ing period have 
reco ognized. 
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his job. Under duress and coerclon 
the grievance against McNear-was 


withdrawn: in order. to. avoid — 


Baker’s suspension. The instant case | =8 
1s distinguished from the situation —_ 
presented the Board in Munsey; . 


supra, as here there is: no evidence 


‘that Baker’s complaint was. either 
- frivolous or. made in bad faith. 


- Because the suspension. notificas 


tion to Baker on May 23 dates back 
to the events :which transpired: on 
May 21, Baker argues that his: ap-— 


plication was properly found by the 


Judge to have been timely filed. 


Additionally, Baker cites an analo- 
gous provision in the Occupational 
Health and Safety Act, under 
which exceptions to‘the 30-day ‘fil- 
_ long - -been 


I ssues Presented 


ae Whether the Application for | 


2, Whether t the J dae: pre in 


| finding that applicant. Baker en- 


gaged in protected activity under 


see. 110(b) (1) of the Act and. was 
discriminated against. by North 


American because of such activity. . 
8. Whether the J udge erred im — 


finding © ‘that North American. 
violated ‘several. mandatory safety - 
| regulations: 7 - 

| Discussion, 


At the. outset it. is. ‘necessary. to 


determine whether the Board is. ; 
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- without. cutieaisuion’ ta review: the 


“ allegedly * ‘discriminatory - acts -of - 


. May 21, 1974, because the applica- 


. tion. for" review was filed 31 days 
after that date. In arguing that. 
».sueh review by. the Board is. juris- 


“dictionally barred, North American 


= e highlights the language: ‘of sec: 110_ 
7 (b) (2) which Ee in hanes 


| part that: 


Any. ‘miner ‘or ‘a “representative. of 
miners who believes that he has been dis- 

‘discriminated he 
against : by. ‘any: - ‘person. in: violation. ‘of.’ 


charged Or: otherwise . 
paragraph : (4) > -of : this. subsection may, 
within. thirty. days. after. such: violation 
occurs, ‘apply to. the ‘Secretary fora re- 


om view of. such alleged ‘discharge or dis- 
erimination.: AD Copy’ of the. application 
shall: be sent: to. such person who. shall t be es 


the respondent. | 





i: Phe. THaeee dpparantiy’ et 


“Be 


: : thats an application, for review Ante 
filed: under. sec. 110(b) (2) would 


preclude. administrative review of 
the incident, but found that in the 
instant ‘case. the 30-day period did 


not. begin to run ‘until: May 23, 1974, 
as the events on that day dated back ~ 
‘to, and: ‘were interwoven with, the. 


acts: of May 21, 1974 (Dec. 1) 


f4} Lhe ‘Board 1s of the. opinion Ae 
“link the 30-day filing period in sec. 

— 110(b): (2) is not a limit: on jurisdic- _ 

~. tion. but is; rather, a statute. of 

"2 limitations. As'a statute of :limita- 

_ tiéns.it-may, of course, be extended 

ees appropriate ‘circumstances. “See, 


ey feeb Vv. Economic Opportunity 


Atlanta, Tne., 516 F. 2d 924, ee a 


oa 


(bth Cir. 1975). 


“In:so holdings the Board ieee ex= 
amined: relevant legislative history. 
7 asm we believe. and have held 3 in n the “S 


| oe "992-370-182 - 


4 is’ clear. | 
encourage -the reporting | of. suspected ce 
violations. of. health and eas neers: | 


883 


past, ‘that (Cou ao. intent is . 


controlling on this issue. Consolida- ; 


tion. Coal Co., Ine, 1. IBMA 131, 
136, 79 LD. 413. (1972), 1971-1973 

_OSHD par. 15, 377 (197 
v. Local. 264, Laborers’. Interna- 
snag Union O a Nor: thi America; 5IQ 


1);VLRB 


F.. 29d 778, 785 (8th. Cir. 1976); 


Barnels v. Vew y orle Central Rail-. e 
7 oad Co... 


380. CU. =e 424, _ 426- 
497 (1965). | . 
The Court i in . Phillips, s supra a, TEC 


| ognized. that in construing safety 


or remedial legislation | liberal con- 


struction. should. be. employed _ in 


order ‘to effectuate the prime pur-. | 


pose of that legislation. Id. at'782. 
The prime purpose of sec, 110(b) is 


apparent from statements made. by 
Senator Kennedy when he intro- 7 


duced this. pr ovision. 


[T]he ‘rationale: for: [my] amendment S | 
For ‘safety’ s sake, we want: to: 


tions. - 


7 - Rk, BR "He oe oe 


But miners will not peels up if: ‘they ‘ 


fear retaliation: This amendment, should 


deter such retaliation, and, therefore, en- _ 


courage - miners. to. bring dangers and ; 
suspected. violations to pantie attention. 
115 Cong. Rec. (27948 (1969). 


In:so encouraging thie: canes e, 


| of violations by miners and provid- fe 


ing . ‘protection | ‘from | retaliatory 


conduct. for :such reporting. Con. 
‘gress was’ ‘clearly: intent. uponaf- 
_fording miners‘an enforceable rem: — 
edy. TE this prohibition against. dis- . 

-crimination. is unenforceable owing. 


toa. late-filed application: for re~ 


_ view-occasioned by. extenuating’ cir- 
cumstances, we: believe. that, Con- = 


-gressional. intent is . thwarted. 
‘Neither the express wording of sec. 


| *110(b) nor ‘legislative history sup> 


| ports such a narrow ‘interpretation. 

Additionally, at the time sec. ‘110 
( by was: introduced it was stated 
that miners ‘who attempt to assist 


“in enforeing the Act would : now be. 


: afforded - the’ same ~ protection 


og against, retaliation as Congress had. 
> provided under other federal stat- 


utes. 115 Cong. Rec, 27 948) ( 1969). 
A similar’ provision in the National 


“Labor ‘Relations. Act,, 29 ‘U.S.C. 


“8158. (a) (4) (1970) was expressly 


referred to as analogous by Senator 
‘Kennedy, In interpreting sec. 110. 


~~ (b).the courts have recognized this 
- parallel with the NLRA. Phillips, 
supra at 7 82; bana bors at 
LOO: 


“ ” (1970), which’ provides 1 in part; 


| “Whenever it is charg ged that any per-. 

aa son lias engaged in.or is engaging in. any 
; such: ‘unfair labor practice, the Board, or 
Bhhy agent or agency designated by the - 


‘Board ° for © such ‘purposes, shall: ‘have 
_ pow er to issue and cause to’ ‘be served 


- upon such.person a:-complaint stating the 
ve See tion for. review was filed on June 21, 


1974, : and | Specifically highlighted. e | 
events: of May. 21, .1974,-in support ane 


mot less than fiye days after the: serving of the rn ities of diser iminatory - 

2 Provided, ‘That. no. 
complaint shalt. issue based. ‘upon any 
- “unfair labor practice occurring more than 

“ssix“‘months prior ‘to the’ filing of the 
eharge’ with : the .Boar‘d :and: the: Service 
Of a copy. thereof. upon, the person. against | 
Whom, such. charge. is made; -unless.the 


charges in that respect, and containing a 


‘notice of hearing before the. ‘Board or a 


~“tnember thereof, or “before” ‘a’ designated 
cabent or agency, ata place. therein: fixed, 


,of.,said, complaint:. 


DECISIONS. or. ‘THE.. DEPARTMENT: OF. THE, INTERIOR 


959, 966-967). (5th | 
NLBB vy. A. oom Nettleton Co. 7A 
BP 2d 130, .4183.-(2d Cir. 1957)... 


- Under the ‘N LRA an ‘employee 
a who. Delieves. that he has been dis- 
. .eharged or discriminated against 7 

“may file an unlawful labor practice 


charge pursuant to 29 U.S.C. § 160. 
* OL: limitations ' and. therefore,: the 


| well- established: extensions. and toll- 
Ings applicable: to statutes of limite | 


‘answer, 
_ Answer -on.,.Jduly: . 22.. L974, specif- 
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| person agerieved thereby was prevented i aie 


tr om filing: such charge by. reason: of serv- 


ice in the armed. forées, in which event — 


the: six-month period. shall be’ computed =. 


from the day. of. his discharge, 


“In spite of ‘the ‘mandatory: lan? 


guage in. this: section. (unlike the 


permissive language i in sec. 110 (b) ) 


prohibiting the issuance of a:com-. i 
~ plaint: where a charge. has been. filed . 


and served more than 6 months after e 


| the allegedly unfair labor. practice, 4 
: this filing period has been held to be. 

a statute of limitations. and. not. a 
» prerequisite to.the-Board’s jurisdic-_ 


tion. See, ¢.g9:, VLRB v. Local: 264, ed 


Laborers’ ‘International Union of — 
North America, supra at 485i ‘Shu. OS spe 
mate. Vv. “NLRB, 452 Fy Od. TU, 720.0 


(4th. Cire 1971) 3 A. H. Belo. Corp. 
(WPrAA-TV) v. NLEB, 441 FF 2d 
Gir. 1969); 


‘In view of the. foregoinén £ the | 


Board holds: that the 80- day. filing 


period in see. 110 (b) ( 2) is a statute 


ee) 


A circumatanées, to applieations filed | 
| under this section. on 


In the present case, the: apppliéa- : 


a oye 3 


- an. extension of time eqitin which. to 4 


North American. ‘filed. its 


ically, setting for rth four defenses to 
Baker’ Ss: allegations, and. requesting 


° : H 44 = 4 bear : a ae sis wos Bene, oat, 
“1: 4 at Sos levget crab la fase sg SS i ras 
ene ge EEE] anette Patines A Peet pei Fae Te ote 


bo Meee on. nthe enone 


‘It is well-settled thatthe. expiration _ 
a8, SEO filing period. prescribed. bya. = 
statute of limitations is an’ affirma= 

tive: defense: which i is waived if: not : 


3 timely raised. The Federal Rules re- 


“quire that: this defense, be raised: ine 
— the first: responsive pleading, and SO, 
in’ order-to™ preserve : ‘the “defense, | 
North: American is Tequired to raise 


: awh ‘whioh ue been found to he. a. statute 
_of ‘limitations, the: Board: concludes — 
: ‘that i 1b is an affirmative defense, un- 





ohn, its ‘posthearing brief, North ‘Aeaacieant 
ited. cases wherein, it-was argued, the Board” — 
held: that the 80- day: Jimit.for™ the’: ‘filing | of 


“applieations. under. see. 105(a), was.a, juris- 
Mictional — prerequisite. (Consolidation ‘Coal 


- Ooi, Inc. 1 IBMA“181,. 79 LD. 413 (1972); 
ne 2) eeman Coal. Mining . Corp.,. i IBMA ie ey aoe 
EDL 149° (1970)). ‘Therefore, ‘North: ‘American 

“eontendéd; “the same: mist: be: found: with Tre-- 


: ‘spect: to: section AL0 (by (2): “The: nature of. the 


fling period under section 105 is ‘not. squarely 
raised herein and so the Board’s. holdings’ with 
respect thereto’ need ‘not. De, examined: It is. - 
‘sufficient to point. out. that: North ‘American’ ae 


os “conclusory* statement ‘with. Tespect to the. rela: 


tionship, hhetween, those. two. provisions. fails ‘to - 
. address the obvious distinctions. Additionally, 
the: ‘clear: Cotigressional’ intent with respect to.--- 
++. Ses 110(b),,as: discussed’ above,. controls, the - 
: nature of the time limit therein:and the weight, e 
Te ‘to be afforded this. legislative history: mitigates a 
| the Judge. misinterpreted thé: Phils. 
vt ‘North: ‘Ameri¢dn ‘assumes’ to" ‘be’ an 1 analogous a _ 


oa lips:d decision: eg ‘Boars As: Oe one * 


against, affording “persuasive. ‘weight. to. what 


pr ox ision.: 





ministrative - Law 
with respect to the actual events of 
| May. 21, 22 and 23,1974, as. being ic 


(Dee. 15)... 
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2 timely. — by. ‘Worth yer : 
and, therefore, waived, . : | 


In reaching. the merits. of Pane : 


-eant’s. allegations of discriminatory ea 
conduct. the Board. adopts the fac- 
tual determinations. made by, Ad-. 7 

‘Judge. ‘Fauver ; 


amply; supported by: the record. The 


| Board expresses no opinion as to’ 
it in its Answer. See, é. Gy trauss-v. 


| ‘Douglas Aircraft Co., 404 Fe 9d 
- 1152, 1155 (2d Cir. 1968) ;  Grabner 
"a ‘Willys Me ators, Ine.y282 F. 2d 644° 
- (9th Cir. 1960) ; ‘Fed. RB. Civ..P. 8 
-_ on 12(b). Herein North American | 
es apparently first challenged the ap- | 
s plication. on. the ground that it was. a 
_ late-filed at the hearing (Tr. 5),and — 
~ later. in its ‘posthearing - brief on. 
| Feb.. 3, 197 5.4 " Becanse, this conten= 


ae whether North American’s acts were 
: correctly. found to be discrimina- — 
-tory as we believe that the protec- 
tion of séc. 110(b) was not invoked 
by. Baker. We, therefore, finditnec-  _ 
essary to reverse the determination . 
made. below. as a matter of law. - 


In the absence. of a direct. notifi- 


cation. by Baker. or the. union, to 
MESA, pursuant to the. “mandate — - 
laid. down. by the. court in Phillips, 2 
: supra, ‘the J udge. examined the pro- a 
cedures in. effect at. the mine for — 
lodging safety. complaints, With re- 


spect. to notification of the federal 


; authorities, it. was. then, concluded : 
that: ~~ * , Pe ta, ate 


Whether, _ and .to., what extent, “this =e 


‘channel of | ‘communications. is. used | Ost. 
we trausmit safety complaints to: the federal. 
“ae authorities ‘should not. affect. ‘the Act’s ee 
aa coverage of a miner, who ‘utilizes the chan: oe 
_ hel by making. a. ‘safety’ ‘complaint, to his. - 
foreman in compliance with. local “nine = 
"procedure. ‘The potential: of his complaint 
reaching the federal’ authorities is always 
there; indeed if a safety complaint, is. not: 

: resolved. AL the -miner/foreman | level. _ * 
" neither. the foreman. nor. -the. miner can, 
és predict, its ultimate. destiniition, | _ 


ve 





[ay We Helisve oaks In SO —— 


eee ae . 
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| opinion that-in aces to engage in n 
_ protected: activity within the pur-— 


_-view of sec, 110 (b), although : ‘for- 
mal notification to MESA: need not 
be made, the miner must at least 


- intend to notify MESA of the ak 


+ leged safety violation. 


The court in Phillips was obvi- 
te fa ously concerned: about the precari- 
ous. position of a miner, attempting | 


to assist in enforcing the Act: by 


lodging a safety complaint, prior 
to his formal notification to a rep- — 


. resentative of the Seeretary. In that: 
case, the miner notified his foreman : 
of an alleged safety violation, Te- 
fused to work under such ° alleged 


| unsafe condition, and was immedi- 
‘ately’ fired. The court held that, 
— under the “procedures in effect at 

that: mine. to invoke the Act, noti- 


| fication to a foreman was the first - 
prescribed step. 500 F. 2d at 781. In 


affording protection to the miner, 
under ‘section 110(b) from the time 


the foreman was notified, the court — 


; expressed its pr imary concern if the 
Act’s protection was not SO ex~ 
tended: es 


{Tyo. endorse this limited. concept of 
the Safety Act’s: scope would be to put a 


premium on the company ‘firing. first, be- — 
.. fore the employee has a chance to insti- 
tute a proceeding with the. ‘Seeretary’ S 

_ representative. To hold ‘that: onty. a dis- 


charge after. a formal proceeding. has 


_ been instituted is protected,” ‘but. that a 
. discharge after the miner has taken the 
 first.step in the complaint. pr ocedure by 
; complaining to: ‘his’ foreman is ‘not _pro-_ 
tected, would be ‘to invite all ‘employers 
_ ‘to-gut the. Safety Act by quick discharges 
OF complaining enya | ane in none. 


inal}. | 
Ha. “ait: 781, n. “32. 


~The desire to afford Pp Se te 
miners | who: intend to. motiy the 


" federal authorities, but. who are 
thwarted in doing so by: preemptory 
| retaliatory action by an employer, 
is implicit in the: court’s: rationale. 
~The -same court, ‘when presented 
with an opportunity to apply itsde- 
cision in Phillips, made it. apparent: 
thatit was not the court’s intention. 
to automatically afford. the’ Act’s: 
protection to a miner, who. lodges a. 
safety complaint. with his foreman. . 


In Munsey, supra, it was recognized 


that when a miner made.a report to. 
his. union safety. coordinator con- — 
cerning a safety matter it was often, | 

“relayed to a federal mine inspector. 


507 F. 2d at 1207, n. 88. Yet rather 


than concluding that the potential 
of sucha complaint 1 reaching MESA. 


invoked the protection. of sec. 110 
(b). as ‘the Judge herein — did, the 
court: remanded the case to the 


Board to determine whether the — 
—Iiners’ complaint to company per= 


sonnel under the facts therein could 
be equated to notification to MESA. 
Td. at 1209.0 


Upon remand the Bed eeornsd | 
the case fora’ recommended decision 
and specifically. asked the Admin- 


istrative Law J udge to. find: whether 
or not the miners therein. intended 


to notify MESA of the alleged'safe- — 
ty violation. ‘Memorandum and Or- - 
der, Appeal’ No. TBMA 72-21, J aly _ 


7, 1975. . 
‘Administrative Law J adie Stew: 


art, in. his recommended. decision. is: 
sued on J une 25, 1976, similarly ree~ 
ognized the necessity for the thres- 
| hold showing of intent to ae the. 
‘ federal: authorities : ar 1S art 
Wot. is obvious. that: a. report. to a fore. - | 
man under any cir cumstances that. might, . me 
exist is not pe to a. report to the, _ 


tat ED. = 3 


grr] 
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Secretary: Te all such: reports were SO. 


‘equatable. it would. not have been neces- 
Sary for the Court: of. Appeals: to’ ‘remand. 


‘this case for findings concerning the prac- 
‘ticalities as to the procedures implement- 
‘ing: the Statute. octnally in effect at the 
No. 1 mine. 


Ree. Dee. Docket Ne 
18-19. 


We agree. ,. If the: decisions in Phil. 


NOR? 71-98, 


lips, SUPTA, is to be: expanded to af- 
ford - protection. to a miner who: 


raises a, safety complaint with his 
| foreman on the grounds that there 


As always: a. potential that such com- 
3 plaint ° will reach the federal author- 
ities, then it, is for the courts to do. 
so. The Board is unable to support. 


such a liberal construction. of: sec. 


110(b) based on either its express 


wording or its purpose. To hold 
otherwise’ would embroil' the Secre- 
tary in: the litigation of countless 


private labor disputes which may — 


have originated from the lodging of 
8 complaint concerning safety. ‘Such 


was not the intent of Congress inen- 


acting sec. 110(b).. 


In introducing: this section, Sena- 


tor Kennedy, stated : 


My. proposed amendment: secnila: make it 
unlawful for any ‘person. to- discharge: or 


otherwise discriminate against a miner 


for: bringing: suspected violations of this. 


act. to. the attention 
[Italics supplied. ].. 


115 Cong. Rec. 27948 (1969). 


of: authorities. 


Senator Kennedy. highlighted: on: 


gress’ desire to.encourage.'the re- - 


porting of suspected violations of 


health and safety. regulations.as evi- 


denced. by the provision which- per- 


mits.a_ representative of the miners 
to. call for an. immediate inspection 


by ME SA hese itis sliéved 
that a violation exists. e: lt was: felt 
that this provision would. be inef- 


_ fective ifa miner. feared retaliation 


upon. his report of such. a violation 
to. the federal authorities under sec. 
103(g). Sec. 110(b) was therefore 


‘enacted in order that miners might. 
be protected against. such: discrimi- 


natory conduet and be- encouraged 
to lodge reports. of suspected viola- 
tions with the Secretary or his au- 
thorized _ representative. This ex: 
press. Congr essional pur ‘pose. is in no 


‘way served by affording the protec- 
_ tion of section: 110(b) to a miner — 
‘who has no intention of reporting a 
violation to. MESA, but. rather. — 
elects to pursue the remedy pro- 
vided him under a union contract. | 
_ The dispute remains:purely private - 


and outside the realm of protected a 
activity under the Act. 


_. In view of the foregoing, we must a 
determine whether, in the instant 
appeal, Baker’s actions can be cate- 
-gorized as protected: activity: ‘and 


therefore within they os view vof sec. | 


5 See. 108 (z) aievlaese 
_ “Whenever a: représentative of thes miners 
has reasonable grounds to believe: that * ‘Be Vio- 
lation of a mandatory: health: or- safety: gtand- 
ard: exists, or an imminent. danger’ exists; such 
representative shall have a right to obtain: an 
immediate inspection by: giving: notice: to- the 
Secretary: or his authorized’ representative of. 
such violation or danger. Any such notice shall 
be reduced to writing, signed by the« repre- 
sentative of the miners,. and‘ a copy. shall: be 
provided the operator. or his agent’no.later.. 
than at the time of inspection,. except: that, | 
upon the request of the person’ giving such 


notice, his-name.and the names: of individual: - 
miners referred ‘to’ therein. shall not appear in. 


such copy. Upon receipt of. such notification, 
a special inspection shall. be madeias soon: as 
possible to..determine if. such violation | or 
danger exists in accordance with” the ‘PrOvEr 
sions of this ttle. Bo ee 


110 (b).. In. his brie on. sheneal 3 


| Baker does not address himself to 
= the question of intent | but states that 
“notification ds. ‘complete 


decisions is misplaced as. neither 


court held that a miner need not’ at. 
least. intend to notify the federal 


authorities. 
The J udge made : no express find: 
ing with’ respect, to Baker’s intent 
as “he deemed such intention irrele- 


vant (Dec. 15). It is incumbent on 


- the Board therefore to review. the 


| intent. 


= “hotline” ; number 
- posted for the benefit of the miners, 


‘by which MESA. could be con-— 
tacted at any time with respect 'to_ 


a... suspected violation . (Tr. . 547, 


| 646). There is rio evidence that 


_ Baker intended. to. either directly 
contact the’ ‘inspector. in the mine, 


| or. communicate. with MESA by | 
se phone. Similarly, there is. no. evi- 
intended | his | 
safety. committeeman to contact 


dence that Baker 


MESA ‘in his. behalf. Indeed he re- 
‘turned to work upon: being told. to 


—-do'so by his committeeman. On the 


following day the committeeman 
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upon. 
notification to.a foreman and/or a 
safety committeeman, 2 citing | the — 
decisions in’ Phillips, supra, ‘and | 
Munsey, supra (Br. 23). As dis 
— cussed above, such reliance on these 


tions ~ 
"5, 1725 (a),; and 45. 1600-2(e). The — 
. Board. ALTELS that the Judge erred 7 

in making this determination. | 


queaered the inquiry of a MESA. | 
inspector concerning ‘the gathering 
of union officials without. in any 
Way inviting his ck ae ied ee 
311-312). : 

The Board finds: that at aft yele- | 
vant. times, Baker and the union 


viewed ‘the controver sy asa private 
- labor dispute. ‘The grievance filed — 
on May 22, 1974, charged that the ee 

- foreman had piolatca the mining — 
‘ laws. of the State of Ohio and 'con- 
| tractual rights of the United Mine 

| Workers a ‘America owing to his 


actions of the previous day. No ref- | 


erence was made . with. respect: to 
Te rights. Baker asserted under. the — 


‘extensive fecord in order ta make a Act. We believe that Baker opted 


ae finding with respect to the issue 2 of 


to. pursue. a private. remedy when 


he. decided that an unsafe condition | 


Tt appears fica the aenerd that. existed, and that he cannot now — 


ab. least one federal’ inspector was 
present. in the * mine daily and that 
_ Baker was aware of how to ‘contact 
an inspector if he so desired (Tre 7 P35 ect 
all, 34). ‘There “was a ‘telephone a ae 
pr ominently | 


seek to be protected by the Act 
merely. ‘because: the. dispute arose 


from: a. pees, aed violation. . 


“Finally, | “North” denen aes as- 
signs as error the Judge’s finding 
that its actions: ‘constituted ‘viola- 
of 80 CFR 75.1722(a), 


[3] The authority of an Admin- — 


_ istrative Law Judge is clearly de- 


lineated in 43 CFR 4.582 and does_ 


‘not include the authority to find an | 
operator in violation ‘of.a manda-— 


tory standard in the absence of a_ 


charge by MESA that a violation 
has occurred. See Zeigler Coal Com- _ 


P 184. EDs 


x erty” 


ae 2 IBMAS 016, 204, 80.1.D. 626, 
1973-1974 OSHD. par. 


me ok 21 sand soa 23, sole 
| ‘ORDER 


oO - WHEREFORE, ‘Biirstiant: tio tothe 
@ xe author ity delegated. to the Board Dye. 
the Secretary of the Interior (4 | 
CFR 41(4)), IT IS HEREBY 
ORDERED that the decision of the 
Judge in the above- captioned case | 
IS REVERSED, and that the Ap- 
plication for’ Review ‘based upon 
alleged. violations on May’ 21 and — 


Max 28;1074, 18 DENIED, 


art : Day. Doren a 
“Ohef Administrative Judge. 


- Looxcun: 


| “Davy. ens _ sites 2 8b 
_ Alternate Administrative Judge. 


‘Anibnsixarcya’ Joven Somsien- | 


BERG DISSENTING IN. PART: 


| e I coneur with’ the ultimate die: 
“position, of this case and. the con- 
clusions : of the. majority: except with 


. ue respect to the discussion concerning 
oy the ee filing pea of sec. 110. 


/ PHIL! BAKER Oe THE NORTE AMERICAN COAL: ‘COMPANY 
| enter 50, rake oe 


16,608 — 
(1973). Additionally, any: findings : 
with respect. to. the. violation. of. 
safety standards is irrelevant i in a 

- “proceeding under sec. -110(b) ‘abe 
Jn, conclusion. because Baker ms | 
‘ failed . to. meet:his...prima.. facie | 

_.. burden that he was engaged:in pro- 

| tected: activity, within the purview 

~ of sec. 110(b), the Board denies his - 
ne claim, for relief. based upon. the | 
alleged: discriminatory: conduct: on : 

' section may, within thirty days after. 
_ such. violation. occurs, apply-to the - 
. Secretary, for a review of such al-. 
“. Jeged dischar ge. hare 
added.) .. = ts 


(b) (2) oa ‘the conelusion that it it is . | 


a statute of limitations... | < 
In view of the ultimate decision, | 


I do not. believe it was. necessary, to 
reach the issue but having done so es oe 


believe. it” has been erroneously - 
decided. 5S ae 7 a 
The. statutory. Tanguage | cae 


ther construed appears in-sec..110 
(b) (2) of the Act as follows: “Any + 
miner * meee who believes. that, he 
has been discharged * * * in viola-_ 


tion of paragraph (1). of this sub- 


oe (italics ~ 


“Substantially i jdcutieal: lengaage: | 
is used in sec. 105(a).(1) of the.Act 


with respect to: review: of with: 
drawal or ders. as. follows: 


a 
may. apply to.the 


operator. aes 


Secretary for review of the order 
_ within thirty days of receipt. thereof 


or within thirty days of its modifi: 


| cation - or: termination.’ 2 “Ctalies 
oe added.) i | 


_ This Board 1 in Pee Gaul 


"= Mining: Corp. 1 IBMA. nD den en Bye 
149 (1970), and in» Consol dion: 
Coal Co.,1 IBMA 131,79 I.D. 413.” 
(1972) has held that the 30-day. fil- — 
ing’ period of sec. 105 (a): was alimi: 
tation on the Secretary’s review | 
. jurisdiction. We have consistently . a 
adhered to this interpr etation. lam — 


unable to find: in’ this: case any 


logical ‘basis for departing from 
this interpretation and treating dif-- 
ferently’ the substantially identical oe 
limitation’ pie contained in sec. 

| TROCD) (2): ee ee 


“Bach of the aforementioned’ stat- : 
utory_ provisions “has been trans: — 
lated into the regulations at 48 CFR 
4,561 and 43 CFR 4. penKe) cD 


tively, as. follows: a 


#8 CFR 5,561 When to file. 
An application to review a discharge or 


a . act of discrimination shell be fited within 
* occurs. 


- 86 days after such discharge cd 
[Italics added. J mee ; 
43 CFR $. 530. Initiation of Pr bocedine 
_ (e) Time for filing. An application for 
| review shall be filed within 30 days of 


receipt. by the applicant of. the order or - 


notice — sought to be reviewed. * * *, 
[Italics added:] a0, 


~ Additionally, the fein ee | 


ther specify in 43 CFR 4:561 a filing 
_ time for actions brought under sec. 
“110(a) of the Act which has no 
_ statutory counterpart, as follows: 
“An application for compensation 
‘shall be filed within 46 days after 
the date of issuance of the with- 
| drawal order which gives rise to the 
claim.” (Italics added.) 

It is highly significant to me that 
the majority, while citing vague 


and ‘inconclusive legislative history, 


National Labor Relations Act pro- 
_ visions ‘and’ court cases relative 
thereto, fails to even mention, let 
alone attempt to distinguish the 
most recent pronouncement of the 
US. Circuit Court of Appeals for 
the Seventh Circuit interpreting 
- and construing a limitations period 

contained. in the very same section 


of the Secretary’s regulations. and 
relating to the very same section of — 
the Coal Mine Health: and Safety | 
Act of 1969. : 
The 45- Ae filing time fan 


: of 43 CFR 4.561 was. challenged i in 
UMWA v. Kleppe and I nland § teel 


a Cee, U. o Court of aes 


"DECISIONS: oF THE DEPARTMENT OF THE - INTERIOR - 


rae hes Seventh Cireuit,. No 0. 7 6 
1877, decided Sept. 18, 1977. In its 
decision that ‘Court: ‘discussed the 


nature. of the regulation. involved. 
| and stated. as follows: | | 


“We believe. the petitioner has “wholly. : 
mischaracterized the nature of the: regu- . 


lation challenged, which provides only. - 
that. an “application for compensation 
shall be filed within 45 days after the date 


of the. withdrawal. order: ‘which gives:rise _ 
to the claim. : 43 CFR 4, 561. That regula- 
tion is nota “statute of limitations” de- 
signed to protect mine. operators: from . 
stale claims, but simply:a condition prece-__ 
dent to invocation of the agency’s: admin- 


istrative jurisdiction analagous. to: other | . 
procedural rules. setting” time: limits: for — 


the filing of pleadings, Fed. R. Civ. P. 12 


(a), and. the taking ‘Of appeals from a 


final judgment, Fed. R.. App. P. 4, or an 
administrative order, 48 CFR 4.600. : 


Later ‘in-the. decision the Court j in 


discussing “the reasonableness of 45 


day limitations period” states. as 
follows: : Een ou, re 

The . 45 day nerioa: presctibed roe the 
Secretary for the filing: of compensation 


claims does seem on its. face to. be an 
unusually short:one. On- the other hand, 


prompt adjudication of compensation 


claims is not:an unreasonable goal for the. 
Secretary to seek in view of the strong 
federal. policy favoring relatively: ‘rapid 
resolution of labor disputes ( citation: 
omitted). Moreover, the other limitations 
periods prescribed in the Act: by Congress 
itself are also very short. ‘Miners who 
claim to have been discharged in retali-: 
ation for attempting to obtain. compliance 
with the health and safety standards set 
by this Act, for example, must file their 

petitions for reinstatement with: the - 
agency: within, 30. days: of the. allegedly 


illegal discharges, 380 US. C. § 110 (b), and 

| operators. who contest the validity of, the - 
withdrawal ‘orders out of which’ ‘the | 
‘miner's compensation: claims : arise must 

_ do. so within 30 days of the orders’ issu-"— 
ance. 30 U.S, C. § ey: 


‘Utaltes: added. 1 | 


gga? Es APPEAL oF WILLIAM: THOMAS: WOOLARD - 


sol 


WN ovember 3, ae) v7 


ee ae 


in my opinion: thie. case is: a 
positive. of the. penne: and T res) 


| spectfiully dissent... 


Howaxo J. Cee “Te Re 


Adminis trative J “de ge. . 


. “APPEAL oF WILLIAM THOMAS 
7 -WOOLARD 


- 2 ANCAB 150. 
‘Decided Nv ovember er 8, vd 197 7 / 


| ‘Appeal: froin the Decision of the Alas- 
. ka State’ ‘Office, Bureau of Land ‘Man- 
agement rejecting ‘William Thomas 

_ Woolard’s application for'a primary | 
- place of residence under: § 14(h) (5). 
of the Alaska Native Claims Settle- 
ment’ Act, 43° US.C. §§ 1601-1624 


(Supp. IY, 1974, as amended, 89 Stat. 

1145 (1976)). ‘for lands described in 
- sec. 29 and 32, Bi 27'S, RB. 22 E, 
Kateel River. “Meridian. os 


Decision: reversing Bureau of Land : 
Management, Decision 4:F-19746 and 


7 _Temanding: for further disposition. 


ro ‘Alaska. Native. Claims: ‘Settlement 
- Act: Withdrawals: Generally 


The: withdrawal of lands. pursuant to: 


~ §11(a) (1) of ANCSA’ took place’on Dec. 
i 18, 1971, the date. of passage’ of ANCSA. 


Q. ‘Alaska: Native Claims - Settlement 7 


Act: ‘Withdrawals: ‘Termination 


Under § 22(h) cy ‘of ANOSA; ‘the. ‘with- 


drawal’ ‘of lands: “pursuant: to §11(a) (1). 
- terminated as, of: Dee. 18, 1975, a'date four... 

years after the date of. enactment. of: the.. 
. Act, unless the lands were. selected by. a: 
ie Native Corporation under § 12 of ANCSA. 7 


Be. Alaska. ‘Native. Claims: Settlement | 
a Act: Withdrawals: b Genoa aie 


Native Claims Settlement Act: Primary : 
Place of Residence: Generally | | 


When a Village Corporation selects Sith - 


| drawn lands in one section, but excepts 
from: selection. a: smaller tract of: with-. 


drawn. land. within the. section, no: deter- 
mination. can. be. made as. to whether: “2 


$11 withdrawal. terminated on the tract. 


of land ‘excepted. from ‘selection until 


- such time as a decision is. ‘rendered by. | 
the Bureau of Land Management on: the - 
validity of the exception from selection. . 


4, ‘Alaska Native Claims Settlement 


| Act: Administrative. Procedure: Gen- a 


erally 


The Alaska Native Claims Appeal Board _— 
and the Bureau of Land Management are 
bound by the rules and regulations. en- ae 


acted by the Department of the Interior. . 


5. Alaska Native? Claims Settlement ; 
| Act Land Selections: 
| Alaska Native Claims Settlement Act: 


Generally—- | 


Primary Place of Residence: : Gener ally . 


As of Dee. 18, 1975, lands withdrawn. un- 


der §11(a)(1) or §11(a) (3 ): and not . 


‘selected under §§ 12 or 19 of the Act, be- 


came lands outside the areas withdrawn. 


by $11 and became available for selec 


tion as a primary. place. of aeeoence un- 


a, der §14(h) (5). 


6. Alaska Native’ Claims ‘Settlement 
~~ Act: Administrative Procedure: Appli-. 


cations: Primary Place of Residence . : 


Under: q 14 (1) (5) of ANOSA and 43. CFR | 


Part. 2653, an applicant who. desired to. 
file an application for the conveyance: ‘of’ 


a primary place of residence was re- 
_ quired to do so: by Dec. 18, 1973, regard- — 


less of the status of the land’ at the date ce 


- of filing. 


". “Alaska. Native Claims ‘Settlement Pts 


_Act: Administrative Procedure: ‘Appli- 


cations: Primary Place of Residence . 


| Neither the Act nor regulations permit: an: .- 
applicant for a DEaty place of residence _ 


5 refile an spplitatton: ‘for a primary 


place of residence oncée.a § 11 withdrawal: 
terminates. and: the: land. becomes avail-. 
: able for Selection a as a primary place a 


residence. ae 


8. Alaska ‘Native Claims nae 4 


Act: Land: Selections: Generally 


Alaska Native Claims Settlement. Act: 
Primary Place of Residence: Generally 
An applicant who «filed an application for - 
* a primary place of residence within the | 
time limits set forth by § 14(h) (5) and_ 
- 43 CFR 2653.8 on land which was with-. 


: drawn’ py § 11(a) (1) ‘or. § 11a) (3) as 


' -of the date of filing; shall: not have his:.— 


% application rejected pursuant to 43 CFR 


2091.1. as a- premature filing when. De-° 
partmental ‘regulations | ‘specifically. per- ‘ 
—. mit the selection of formerly withdrawn | 
land after. Dec. 18, 1975 but do not per- 
mit a primary place of residence appli-_ : 


us to- ‘Tefile ‘his. application. roe 


ah “Alaska Native ‘Claims Settlement 


Act: Generally 


The ‘Alaska Native Ciaims oe Board, | 
in its discretion, will not rule on: ‘issues 
. raised. on appeal’ which were not: the 

grounds. cited ‘by: the. ‘Bureau | of Land: 


Management. for: ‘rejection of: applicant’s 


application and. which are: not a 


a of the. issue on “appeal. . 


, Legal Services Corporation, Anchorage, 


Alaska. | | 
ue OPINION BY 


7 Meals Bo CLAIMS ~ 


APPE AL b OAD | 


On Dee: ats: 1978, ep cane filed: 
a primary place of residence :apphi-' 
| cation with the Alaska State aes | 


DECISIONS OF. THE ‘DEPARTMENT OF. THE INTERIOR” 


tea 1 Ds, 


> eau ae Land Management aah 


was number F-19746. The applica- 


tion was filed pursuant’ to’ §14(h) 
(5) of ANCSA andimplementing _ 
regulations in 43 CFR. Subpart . 


2653 - which - provides that the 
Secretary may convey to’ a Native 
appheant the surface estate to his | 
primary. place*of residence. On: Dec. 
18, 1973, Doyon : ‘Limited, the*’ 
Regional Native Corporation affect- _ 
ed, filed its written - concurrence. 
with Mr. Woolard’s. application.” | 
On Apr. 13, 1976, the Alaska 
State Office, Been of Land J Man-. _ 
agement: rejected. the: application: of: * 


‘appellant. for the. reason that. the. 


lands. sought were. ‘within: the § 11. 


(a)( 1). withdrawal areas of the Don. 
~ Lee Corporation (the Village Cor- | 

- poration for the Native. Village Of. 4: 
Nikolai). The Decision stated that 


on Noy. 19, 1974, Don Lee Corpora-— 
tion. ‘Selected. all Jands embraced i in. 


the: township in which appellant’s a 
primary eS of residence was: 


located... : ae 
On. May 12, 1976, Richard Bowie 7 


~  -Attorney;: ‘Alaska Legal Services: 


| APPEARANCES: J bit Ww. ase, _ 
Esq., Office of the. ‘Regional Solicitor, : 
on behalf of the State. Director, Bureau 
- of Land Management: Richard Brown, 
Attor ney. for appellant from Alaska 


Cor poration, ‘Anchorage, Alaska, * 


filed a Notice of: Appeal with this 


Board on behalfof appellant, said. 
appeal -. having . been... numbered 
ANCAB #PR 76-1. In ‘the appel-: 
lant’s Statement ‘of Reasons for 
Appeal, ..the. following “additional. 
factual » information.: is. alleged.. 


‘First, appellant’s application ‘for a. 


primary place of residence fell. 
within two sections:of: land—Sees. 
29: and'32 of T. 97°-S., Ry: 22° E.,. 


Kateel River Meridian. ‘The lands. . 
in both of these sections were with- 


drawn “pursuant to §-11 (a)(1) “of: | 7 


-goip ae 


‘same township. and range. 


_. As to the lands in’ Section 29; ap- 
--pellant claims. that’ the withdsawal:” 
of these lands under § 11(a) termi- | 
nated. pursuant to- §$22(hy (1) of | 
-ANCSA because. these lands were 
not selected by a Native. Corpora- - 


tion within ‘four-years of the date 


of enactment of: ANCSA. These 


— lands not: having been selected’ by 
Don Lee Corporation.and the with- 
drawal having terminated, appel- 


resiclence. 

Appellant: also: Cane that aS 
to’ those lands in his application 
lying ‘within Section 32, T. 27 S., 


R. 22 E., his application: should bé 
held in Abeveace until it is deter- 
mined that Don Lee..Cor poration: 


will actually receive the lands. 
Appellant further states that all 
of the lands in his application have 


been. withdrawn by the Secretary 


under -§ 17(d) (1) of ANGSA and 


have en recommended. by the Sec- 


| retary to. Congress for inclusion’ in 


 & National F Forest: Although: his ap- 
plication. wasn’t rejected for these — 

reasons, he:contends that the’. BLM 
| may reject. the application as:being 
In conflict with ue WwW (dy () with- | 


dr aval, 


7 On July’ 95 1976, ‘the. Bureau’ of | 
and Managenient, ‘through thie ak 


“APPEAL OF: SWILLIAM: ‘THOMAS: WOOLARD.. 
es, November 8, ANTI 


ANCSA. ee en ae Don Tee 
Corporation. On Nov. 19, 1974, Don. . 
_ Lee Corporation: ‘Selected .- lands _ 

within’ Section’ 32 of T. 27 S., R. 22 

_E., Kateel River Meridian. Don Lee» : 

: Cor poration did not — select any. - 
lands lying within Section 29 of the 
.-of residence under:§.14 of the Act.» 
‘They further alleged that-since the 
lands were not available atthe date — 
of filing the application by. appel- 


393. 


fice of the Ponondl Solicitor, anes 


swered | appellant's claim and. ale. 
leged that since all of the lands i mn 
~ appellant’s application | had” ‘once 
been withdrawn under § 11 of the — 


Act, they were therefore excluded 
from ‘selection: asa primary place 


lant, the application cannot now be - 


: appr oved.. 


The ‘Bureau of: ‘Land. Miansige- _ 


ment. agrees. with appellant that 


Don: Lee Corporation.did. not. select, 


lands within. Section 29, T. 27 


» Re 22) R. It further states: that 


) ie Lée Corporation excepted fr om 
lant claims that he has’the right'to - 
select them for his: pane place of 


selection, those lands-in appellant’s ay 
application. which were within Sec- 


tion 32. of .T. OS. ‘R. 92. KE. The 


Bureau of Cand Management: 


claims, however, that this exception 


from selection was invalid since a 
Village Cor poration .must select all 
available land within a section and 
cites for this proposition § 12((a) 


(2) of ANCSA and regulation 43 
OFR 2651.3 (c), Thus, “BLM con- 


tends that even if appellant can se-" 


lect lands within an area formerly 


withdrawn by iS 11 of ANCSA, ap- 
pellant’s. application. must. be re-. 
jected ‘as tothe lands lying: in Sec: 


tion: 32, 'T. 27°S., R. 22 E.; because z 


these” lands should: have. beer’ Se 


lected by Don Lee Corporation. - — 
_ The first. issue to be decided. ‘is. 

whether an applicant. foraprimary 
| place | ‘of residence may ‘select’ land — 7 
which has been formerly withdrawn _— 
‘Pursuant § to §1(a) mee or r§11(a), 


ae. 3 fe pigela 


(3) « of ANCSA, but whack was not 
selected by a. Native ‘Corporation. 
The | answer to this question i is yes. 


dence. states as follows: to 


‘(h) ‘The Secretary. ‘is. authovieed to. 


withdraw. and. convey 2: million acres. of 
unreserved and. unappropriated public 


lands located | outside the areas with- 
drawn by sections 14 and 16, and follows: 


(5) The ‘Secretary may convey ‘to an 


Native, upon application within two 
years from the date of enactment of this 


Act,. the. surface. estate in’ not to. exceed 
160 acres of land oceupied. by the Native. 
asa primary. place of residence on Au- 
gust 31, 1971. Determination of. occu~ | 


pancy shall be made by the Secretary, 


: whose decision shall be final. The subsur- 
face. estate in such Jands: shall be .con~ 
veyed to the appropriate. Regional Cor- 


porations; . 


The regulations which have. ee 7 


enacted _ to. implement, S$ 14(h) (5) 
and which pertain to those areas 
‘which can be selected’ for §14(h) 
| (8). purposes state ¢ as follows: - 


48 OFR 2653.3 Lands available for se ‘ 


- lection. - 


(a) Selection may be cae for existing : 


cemetery:sites or historical places, Native 


groups, corporations formed -by the Na-- 
Juneau, | 
and Kodiak, and for primary. places of. 
residence, from any . unappropriated and. 
unreserved lands which the Secretary. 
Pro- - 


tives residing in Sitka, Kenai; 


may withdraw for: these purposes: 
oided, ‘That National Wildlife Refuge 
System lands and . National Forest. lands 


may. be. made. available. as ‘provided by ~ 


sec, 14(h) (7) of the Act and. the. regula- 
tions in this subpart. Selections for these 
: purposes. may also be ‘made from any un- 


appropriated and unreserved lands which 


" DECISIONS. -OF THE. DEPARTMENT. OF THE 


INTERIOR ts LD 


the Secu may. withdraw from lands 


formerly withdrawn and not selected un- 


 der'sec. 16 of the Act and after December 
«18, 1975, from lands formerly withdrawn 
See. 14 of ANCSA, as it relates : 


to. appellant’s primary place of resi- 
| . _ (Italies added. e 


under: Sec. 11(@) (Z). or Ad (a) (3) and. not 
selected under. sec, 12 or 49 oy the Act. a 


Neither party: to. this oi fer | 
putes the fact that the. lands selected 


by.: appellant. for his primary place 
of residence were withdrawn pur-. 


suant to §. 11(a) (1) of ANCSA. for 


the selection.of Don Lee ° Corpora- <a 


tion. The parties dispute the signi- 
ficance of the termination of the § 11 
withdrawal as it relates to the abil- 
ity of appellant to select such land 
as his primary, place, of residence. | 
The termination of: 811 with- 


_ diswal is governed by § 22 (h) (1) 
of . ANCSA- which | eee, as. 
follows:: 


7 Ait a endeawiale made under oe Act, 


except as otherwise provided in this sub- 


section, shall. terminate within | four 
years. of. the date. of enactment of this: 
Act: Provided, That any lands’ selected 
by Village or. Regional Corporations or 


| by a Native group: under section 12 shall’ 
- Temain withdrawn until conveyed: pur- 


suant. to. sec. 14. 


{1 2] The. wihaaeal of lands 


pursuant: to § 11 (a) (1) of ANCSA 


took place on Dec, 18, 1971, the date 
of passage of: ANCSA, Under $29 
(h) (1), the withdrawal: of lands 
pursuant to §11(a)(1) of ANCSA. 
terminated:as of Dec. 18, 1975, a 


date four years after: the date. of: 


enactinent: of the: Act, unless. the 

lands -were. selected by a. ee 

Corporation. a 
The lands in Section: 29, T. ar g., 


| R.. 99. ES. Kitesl River: Meridian, 


were withdrawn pursuant to §11- 


SOI 


ant to -§ 29 (h) (1), the withdrawal 


of Sec. 29. under. § 11(a) (1) of | 


ANCSA terminated as of Dee. 18, 
“1975... 625. 

[3] The lands in ‘Secon 32, T. 
27.8., R. 99 E.., , Kateel River Merid- 


ae were also withdrawn | on Dec... 
-under~ § 11(a) (D)., of 
yon These lands were selected 


1971, 


by. Don. Lee Corporation on Nov. 


19, 1974. As pointed out by the Bu- 
Tea of Land Management, how- 
ever, Don Lee Corporation. ex-. 


cepted | from selection, those lands 


In Section 32, which were included 


in appellant’s — application. for oa 


primary. place ‘of: residence. This 
exception from. selection has been 
questioned: by the Bureau of Land | 
Management. As of this. date, there. 

- 4s no evidence that. the Bureau of 


Land Management. has. made a de- 
-cision,as to. the. propriety o 


Until such time as.a decision is is- 
sued by the Bureau of Land Man- 
agement on Don Lee Corporation’ S 
selection application, no. determ1- 
~ nation. can be made on ‘the question 
of whether the Sil withdrawal 
also terminated on the lands in ap- 
pellant’s application lying within 


Section 82, T. 27°S., R. 22 E, ee 


teel River Meridian. - oe 
| - Appellant’ argues ‘that §. 14 hi) ‘of 
7 ANCSA and ~ the implementing 


APPEAL: oF. WILLIAM. “THOMAS. “WOOLARD 
| November 3, 1977 | 


(a) (1). ee “ANCSA on “Dee. 18, : 
197 a ‘These lands were not selected 
by Don Lee Corporation. and there 
is no evidence in the file that indi-— 
cates, any, other corporation | selected : 
these lands under ANCSA. ‘Pursu- 


| of the | 
| selection. application of Don Lee © 
Corporation — and the. exception 
from selection contained therein, 


895 


pegviniong do not prohibit seleétion = 
of land for: primary places of: res- 


| idence within terminated § Ai with- 
drawal areas. He. states: . 


ee ee ee | 
- -ANCSA sec. 14(h) indicates that the 
conveyances permitted by the’ subsection 
may only take place on land’ located out- 
side the areas withdrawn by Section, 11 
and 16” (Italics added). An 11(a) (1) 
withdrawal which, like the withdrawal of 


Section 29; has been terminated due to a 


village corporation’s failure:to select can- 
not: be considered..as : falling within. the 
definition of the phrase. “withdrawn by 


Section 11” and, thus, ‘cannot be: viewed. _ | 


as -eoming within the. ‘exclusionary i 
clause: found: in Sec. a) and quoted 
with. italics above. Ms. | Sages oh aor 


(Appellant's Reply Brief, page 3. 7 
tt ig “Fg oe . ‘ste a" a s, 


“The: ‘Bureau of Taad ‘Miamage- | 


ment : argues to the ees ‘and : 
states? _ 7 , 


®, = a. “The. land was s withdrawn: by, Bec. 


WW and thereby was excluded by section. 
‘4 which did not make any provision: for 


primary ‘place of residence applicants 


who applied ‘for land which was with- — | 


drawn. by section 11, but not selected: ie 
a village. . 


; (Answer. of Bureiu of. Land ‘Management 


of July 7; 1976, page 2. ie 

‘ [4,5] The ae eases the In- 
terior has enacted regulations speci-. 
fying the type of lands which can be 


selected for primary places of: resi- 


dence pursuant. to. § 14(h) (5) of 
ANCSA and has addressed this par- 
ticular issue. 43° CFR. 2653.3(a), 
which has been previously. quoted, | 


4 sets out in the Proviso : that: after 


896 
- ; Dec. 18, 1975, ‘lands | wiih: were 
formerly withdrawn. under S11 (a) 


: (1) or § 11 (a) (3), ‘and which’ were 
not selected pursuant to § 12 or § 19, 


are available for selection as‘a pri- 


 Inary place of residence. This Board | 
-and.the Bureau of Land Manage- — 


ment are ‘bound by the rules ..and 


regulations enacted by the Depar t-. 


ment of the. Interior. ( Onited States 


ex rel. Accarii Ve ‘Shaughnessy, 847. 

U.S. 260 (1954) yi: The Board.there- 

_ fore’ finds that as of: December. 18, — 

"a 1975, lands. withdre awir under $11 

(a) (1) or § 11(a) (3) of the Act, but | 
-not,selected pursuant to § 12 or $19. 
ofthe Act, became lands outside the 


areas withdrawn by § 11 and became 


available for selection as a-primary 


| place of residence. under § 14(h) (5). 
, The- Bureau of Land ‘Manage- 


ment. contends. that. even sik selec- 


| | tions of for merly withdrawn lands 
.. as: pr oper, any application for a 


- primary place of residence must’ . 
. yejected rf the Jatids: ‘were not avail- S 


: able. at the date: of filing. the: selec- 
‘this 


tion, - application, ‘Cited - for 
proposition i is ia ee 2091. 1 which 
7 states In part: ” a : 


eR applications which are nceopied Z 
for’ filing must ‘be: rejected and cannot be 


held. pending possible future availability 


of the land or interests in land, when ap- | 


proval of the application is prevented by: 


oR cit 


: . " ns ‘ ay ry mo 
eP peae en eS 


“This. regulation. was not enacted , 
7 fareanne to ANCSA.and. does not 


specifically refer to AN OSA or any 
| es thereof. ° = 
“ (6, 7] Under 


| menting © 
| applicant to refile his application = 
for a primary place of residence 
once a § 11 withdrawal terminates 


faye Withdrawal or. reservation | of . 
“# lands; ee ee oF ae 


7 » applicant oe desired to file an ap- . 
‘plication for the» conveyance of a 
‘primary. place of residence was re- _ 

quired to do so by Dec. 18, 1973, re- | 

7 gardless of the status of the land on 

the date of filing. 43 CFR 2653.3(a) 

further provides that afte Dee: ‘18, -. 

1975, land that’ was ithdvasn or 

‘under’§ 11 (a) (1) or $11 (a) (3) but 
not; selected under § 12 or $19 be- 

~ came: available for selection for ; 

‘purposes of primary places of resi- 

dence. Neither the Act 1 nor imple- 


regulations — permit an 


and the lend te available for 


| selection.” 


“Appellant ‘filed his application 


: for: a primary: place of residence as 
required by ‘Departmental regula- 


tions and within the time limits set 


_-forth- therein. Although the land - 
embraced ‘in’ his’ application. was 


withdrawn’ at the date of filing his. 


application, . 43° CFR 2653:3( ayo 
| ‘specifically } provides that if the land 
“was: withdrawn, under 8.11(a) ( 1) or 


§ 11 (a) (8). of ANCSA- and’ not 


selected ° pur ‘suant to § 12 or $19, on ee 
‘Dee. 18, 1975, the lands’ became - 


selectable. for” applicants: on. as 


| appellant. . 


is] In order | to. give effect to 2 


: to. implement. ee of primary “4 


places. of. residence under ANCSA, : 
this. Board must reject. the. conten- 


tions of.the Bureau. of. Land Man- 7 


agement. This Boar d- finds that. an : 


pie | applicant who files. for a. primary 
g 14(h) (5). of 
| ANCSA and A8. CFR ae By an 


place of residence. within. the time. | 
limits. set forth by. S 14 (h) @) ane 7 
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ee CFR 2653. 3(c). iene states: 


oe. ic is i APPEAL “oF WILLIAM THOMAS WOOLARD 
. ae : ea be a _ November 8, (19t | 


43 , CFR. 5653.8, ‘on ever hich is 
withdrawn. under §11(a) (1) or 


8 11(a) (3) at the time of filmg, 


shall not) have ‘his: application re- | 


» jected. under. 43. CFR 2091.1 as- 
- premature “filing .when ‘Depart. 


‘s mental regulations specifically per- 


~ nit the selection of formerly with- 


( drawn. land after. Dee. 18, 1975, and 
do ‘not. permit. a primary. place of 
residence. Applicant. to. efile, his | 


sega gs 


“Appellant, has ieee “alleged = 
“that: the Jand in his application. has” 
been withdrawn under Public Land | 
- Order. No. 5184. (37 FR» 5588, 
Mar. 16,. 197 72) pursuant to. rs 


(d), as of ANCSA for study and 


oe eview. ‘by: the : Secretary: for pur- 


~ poses’ ‘of classification. and réclassifi- 
cation. 


ny ae withdratval made. ‘pursuant to ‘see. 
16d): (ay of: the Act: which is not part of 


the. Secretary’ S Yecommendation, to. Con- . 
. 1978,. on, the four. na- 
i oe tional’ systems shall not preclude a with- : 
a ‘drawal pursuant to sec. 14(h) of the Act. . 
oe [9] Due to. the” ‘fact ‘that ‘appel- 
= lantis. application’ was not rejected 
on the grounds: that. the land was 


“gTeSs of, Dee. 18, 


| withdrawn under gu (d) (1) of 
ANCSA and recommended to Con- 


- gress ‘for inclusion in a “National 
a Forest, this Board: finds: that: such. 
= contention’ is not: dispositive of this : 


Se He also_ asserts . that? the 
a ‘Secretary . recommended - to. Con- 
Pak gress that:these lands be included i in 
at “proposed” } National Forest. He 
_. ‘further contends that if this Boar d 
reverses. the: previous decision of 
~~ the: Bureaw of Land. Management, | 
| “ the: Biri of Land Management 


‘appeal ond in vite 5 diser etion declines ~ 
to rule or:this issue... a 


- However, the Bod notes’ hat 7 


Public Land Order No. 5184 which 
- awwas enacted pursuant to §17(d) (1) ae 
of ANCSA. withdrew » lands’ “for _ 
study and review. by. the: Secretary * a 
of the Interior for: classification or 
reclassification: of ‘any lands’ ‘not 
conveyed pursuant to section. 14 of 
ANCSA.” Tf the Secretary did clas- 
_.. sify and recommend’ ‘the lands“in _ 
appellant's. application to Congress 
for inclusion in-a National ‘F orest, 
as-1s. alleged. ‘by appellant, it~ ap- 
pears that such classification would 
be subject to the provision allowing 
for conveyances under § 14 (h}. 
Furthermore, even: if, : as alleged a 
ey appellant, these: lands: are-put 2 
into a: National: Forest’ by. Cong gress, 


‘as recommended by ‘the Secretary, 


§ 14(h) (7) of ANCSA’ perinits: the — 
Secretary to— convey: Jands‘im Na? 
- tional: Forests for ' ‘purposes of pri - 
tony: ‘places’ of residence, i 0G 


- This Board: Orders that the: ‘Dex 
cision: of the ‘Anchorage | Office! of 


: the Bureau. of: Land: Management 


on the Primary Place of Residence 


7 of William Thomas W. oolard, #F~ | 
19746, and dated Apr. 13; 1976, be 
reversed and remanded for an vad: : 


judication as follows:. 


1. That the sAnchonge Ofice: of a 
the Bureau of Land: ‘Management 


adjudicate the land in appellant’s — 
application. for a-primary place of © 


residence, which lies within Section _ 

99, T, 27 §., R. 22 E., ‘Kateel River 
| Meridian, in accordance with 438. 
CFR, 2653:3(a) as being on Jands) — 
- formerly withdrawn ade §$il(a) 
(1) or. § ‘T1(a) (3): and. not selected ‘ 

a 8 12 ¢ or " 19. of. the Act. | 
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9. That any adjudication a on that 
portion of ‘land*in appellant’s ap- 


plication lying within Section 32, 


T. 27 S., R. 22 E., Kateel River 


Meridian be held in abeyance pend- 
ing an adjudication of the selection 
_epplication of Don Lee Corpora- 


cation, as it relates to the exception 
from selection of that land in appel- 
lant’s application lying within See- 
tion 32, T. 27'S., R. 22 E., Kateel 


River Meridian, the Anchorage Of- 


fice of the Bureau of Land Manage- 
ment.shall adjudicate, i in accordance 
with 43 CFR 2653. 3(a), the ques- 
, tion, of, whether or not: the land in 


_,appellant’s application lying within 


“Section 82 is available for selection | “xtra, Work Order” under ‘a “force ac- 


| count’. provision. for minor: ' extra. ‘work 


as-a primary place of residence as 
_ being land formerly withdrawn un- 


_ der: ‘$11(a) (1 ) or §11(a) (8) and — 
not: ‘selected under se or $19 of 


the: Act. - 


3B. That} prior es. any: adjudication | 


or appellant’s application, the Bu- 


reau of Land Management receive 
a field study from the Bureau of - 
Indian Affairs as requested by the 


claim. must be reduced by the amount of — 


~Bureau. of Land Management on 
June 3, 1974, and make a determi- 
nation as to whether appellant has 
met all qualifications for receiving 
a conveyance for a oa Poa of 
posi ae nce. 


This represents. a ‘unanimous de- | 


| _cision of the Board. . 
 Joprta M. Bra ADY, | 


Ohare, Alaska Natiwe . _ 


“Claims: Appeal Boar d. 


-Aproam, F. ‘Dunning, a 
ae _. Board. M ember. 4 
—aAt Tawaevor Matson, - 
Board Member. 
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| "APPEAL OF ROCKY ‘MOUNTAIN 


CONSTRUCTION COMPANY 


: IBCA-1091-12-75. 


Decided November st 1977 _ 


: Contract No. 1-10-7-971-284, | Ne vale - : 
‘tional Park Service oe ee 

- tion. Upon an. adjudication. of Don - | 

Lee. Corporation’ s selection-appli- 


‘Motion for Reconsideration Granted. oe 


+ Contracts: Construction and: Opera- sn - 


tion: Allowable “Costs—Contracts: : 


Construction and: Operation: Contract 
~ Clauses—Contracts: 
‘Remedies: 
7 Contracts: 
Waiver and Estoppel—Rules’ of Prac: 
tice: Appeals: Reconsideration Cor et 


‘Disputes and — 
' Equitable Adjustments— 
Performance” or | ‘Default: ; 


‘Upon. reconsideration, the Board’ finds 
‘that:.where the: Government issues, an 


not provided. for. in other pay items,,. at 


agreed. on rates,’ the contractor is entitled. 
to be-paid for inefficiency, rework costs © 
and delay. costs-.when “moisture. causes 
borrow material. placed. under: the extra 
work. order, to become muddy. However, 


‘the appellant’s failure’ to give prompt 
notice. of the claim’ ‘under the’ force ac- 
count provision - caused the Government 
to. order added pay: ‘item. work, thus: the 


added pay item Payment oe oe ee. 


| APPEARANCES: Mr, Bruce’ R. ‘Toole, a 

Attorney at Law, Crowley,’ Haughey, 
Hanson, Toole and Dietrich, Billings, | 

| Montana, for the appellant; Mr.Johbn 


P. Lange, Department Counsel, Denver, _ 


: Colorado, for the Government... 


OPINION BY “ADMINISTRA: - 
«LIVE JUDGE STEELE | 


INTERIOR BOARD. OF con. ae 
TRACT APPEALS. 


Decision. Upon cineiteik: 
the Board reverses its prior decision - 


184 LD. fe tes 


- 08) re APPEAL. or ROCKY MOUNTAIN CONSTRUCTION: COMPANY | 
_ i ‘November: 4, 1977 Bs ) | 

on the “red dirt borrow” claim and | 

7 allows the “late” ’ ‘claim for work. 

under “force account” provisions of: 


the contract to the extent of $54, 200. 


~The appellant, on Sept. 16, 1977, 


~~ filed a motion for recongiderition of, 


the board’s decision of the “rad dirt 
- bortow re-work” portion of ea de- : 


cision dated Aug. itt 1977. 


The ‘appellant and the an | 
‘ment have filed briefs on the motion. 


| Appellant's contentions, Jn sup- 
port’. of its motion, the appellant 
had advanced a number of conten- 
tions, among which are: 
Board ‘did not consider that the 
boat. ramp was not at the grade 
shown on the plans; 


extra work order to bring the ramp 
up to grade by hauling imported 
borrow; (iii) the contractor (sub- 
contractor) had no way of knowing 
what the borrow material would be 
or his costs of hauling it; (iv) part 
of the work of. bringing the ramp 
up to grade was none “(ag it was 
supposed to be done) under the 
force-account provisions of the con- 


tract but the Government ran out 
of force account ‘funds andthe bal-. 
ance of the work: was done without: 
reimbursement; and (v): the. “prob- 
Tem of. placing the aggregate (a. 
pay item) and concrete (a pay. 
item) on top of the-red dirt fill (a. 
ye force-account. item) . was that the 
red dirt was unsuitable fll when it . 
—. got. wet—as it -did—and caused. a 
lot of unanticipated work in drying 
i the red: dirt. fill, replacing’ it, Te- 
—. grading it and then placing the EP | 


gregate and concrete. 


; -25-870—1s——8 2s : = 


the. } 
work involved. “was “original con- 
not “fore: account — 


(i) the 


(ii) after 
award the Government issued an 


899 


“The contractor talés's exce ption to ve. 7 
Board’s ‘statement. “that. the 


tract. work 2 


work. 1 Rye 2 
The appellant s says that the ° Dit. a 
‘ foe Site Conditions Clause 


: might afford relief, but says that = + 
the changes clause is moré likely to 


be applicable. As.to notice, the ap- 
pellant says that the notice was 
given before final payment and 
that was sufficient in the circum- 
stance of this case when the re- 
work was a consequence of a writ- 
ten extra work order.” : | 

We are persuaded by appellant’s i 


“brief that the Board should care- 


fully re-examine the facts and the 


law of this portion of its Aug. deci- | 


sion on the appeal. 

‘The Government's Contentions. 
The Government says that the Gov- 
erninent project engineer ‘and the 
contractor were on the site at the 
appropriate time, that the weather 


was not unusual for the time and 


place, that the parties complied with 


the force-account provisions and 


agreed on the men and equipment — 


used to ‘place the borrow material 
and that the contractor made no | 
protest. or contemporaneous claim — 
when. the force-account funds were 
exhausted, The Government there- 
fore concludes. that the. Board. was 
correct. in its ruling that this con- 


duct of the parties should be given 


great weight when interpreting 

‘their rights and duties under the 
‘force account. (or other). provisions 
of the contract. ‘The Government es 
| also says that a motion for. recon-__ : 


900 pecrsfons. OF THE-D 
sideration that just repeats 9) ior 
ar guments should be denied. 


Discussion Analysis and Deoision 


Zz. The Facts | 7 | 
«In this. contract and cohen 
the contractor agreed to do what the 


Board calls “no- -pay work” and “ pay. 


work. ” Pay work on the subcontract 


would be the 14 items listed in the 


subcontract and the 15th. item, the 
force-account work. No-pay work 
would. be the other work necessary 
to do the pay item work. 


| The appellant. correctly. points 
- out that neither the prime nor the — 
‘subcontractor. could “bid” on the 
force account work because it was. 


not handled. that way. but was im- 


| posed upon the contractor under 


Specification FA-1. 


_ Thus, the parties a the. ‘Board 


are faced with the following factual 
situations: (1). award of the con- 


tract, (2) issuance of extra work | 
order #1 to bring the ramp to grade 
under the force account clause, (3) 
bringing. the ramp to grade under 


the force account, (4) rain and re- 


and concrete, and (6) filing of a 
claim for the cost of No. 4 above. 
_~ The Board in its origina] decision 


| contract work. It was item 8 and the 


2). 


The: decision for’ ‘the Board is. 
whether (4) supra, is part of (2). 


(the extra work order 4t1) or 
whether it is (a) changed condition 
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| ore or. (b) change order work or 


(c) no-pay work.» 


_. The. appellant. seems ‘to say oe - 
7 factually it was part of the force 
account extra work order work. 


However, the Board is faced with — 
the par ties’ contrary interpretation 


of the force account specification 
which requires daily signoff (Tab B, 


FA-1, par. 3). The parties signed 


of. daily on approximately $21,000 


blasting and hauling of fill (Exhibit 
6), but. they did no¢é continue this — 
practice : as to the work for which ap- 


pellant here makes claim. Appellant. 


did not file a protest or a notice of 


claim or a claim until 2 years later. 


In the meantime, in reliance on the - 
absence of protest or notice of claim, © 


and as an aid to. the subcontr actor 
to partially } pay him for this appar- 


ently no- pay. work,! the Government 
directed the subcontractor to place 
900- 920. tons .of pay items worth 
$2,300 to the prime and $7,200 to 


7 the su beontractor. 


Nevertheless, the question. re- % 


- mains, is the appellant entitled un- 


der the contract to payment for this 


| | 2 
work of the borrow in the ramp = item 4 , supr a, work? 


area, (5) placement of aggregate 


B. Differing Site ‘Conditions. 
Was the red dirt borrow a misrep- 


resentation. under. par. (1). of this — | 


clause. (the Differing . Site Condi-” 


en aN pare .. , tion clause) ? 
characterized (5) above as original - : 


Neither the rece nor » the extra : 


prehans saaies | nee od work, order, contained an express 
$8 per ton base course work of the _ ta oo 
subcontract ( Government, a 
: : ~ “Q. Why did you allow. Mr. Kenney to place | 
he Z that. gravel under the sidewalks if it was his 
- Yesponsibility under. the. contract. to. put that 


1 9 Tr. o51-2 reads as follows : 


material ‘in ‘there without. being paid for it? - 


fA, Well, that was compensation for the 


extra work: he was doing with the replacing © 
of the borrow and I thought Mr. Kenney had 


accepted oni: Ee * See also 2 Tr. 257, 


“APPEAL oF ROCKY MOUNTAIN. CONSTRUCTION - COMPANY 
November hy 1977 | a 

pa _representation with respect to this ; 

Sag hoe? borrow pit. —— 

cites” Ve 

United States,. 184 Ct. Cl. 661. 

| (1968), as. applicable, but. that was. 

a, case where the court held that rep- 


M orrison-K nudsen Co. 


= resentations of borrow pits on the 


plons were erroneous and affected: 
is estimates. The . 
~ Board holds that par. (1) (misrep-- 
- resentation). does not afford rehef 1 ay 


: the. bidders’. cost - 


| the instant appeal. : 


_ from: those: ordinarily encountered 


4 and. generally. recognized. as inher- 
| P ing in work of the character provid- 
ed for in this contract. [extra work . 


= order]. ” However, a preliminary is- 


@ +e sue 1s -whether ihe: Differing. Site 
5 Condition clause is applicable to ex- 
. tra work orders at all. This whole — 
-. .« clause was presumably inserted in 
. IFB type contracts to reduce con- ‘ 
oe tr act prices by reducing contingen- . 
gies in bids. because bidders would 
get. paid if the events set out in the - 
clause occurred. Here, where the 
_ . force-account: work is really “time 
and: materials”. work, no need is - 
“perceived. for. resorting to the Dif-_ 
- . ferme’ Site: Conditions. clause. The — 
“>. Board, after reconsideration, ‘con- | 
ne ~ cludes: that’ i in the « circumstances of 


ESO 


this” case. dhe ne aS least. . 
par. (2)—is not. applicable to this 


7 extra work order situation. because’ : 
appellant had no opportunity to 
“bid: on”. the extra work. So much ~ 


of our prior decision ¢ as is contrar os . 


hereto is overruled. 


_C. Changes clause a eee. 
Was this work done pursuant: os a 
formal or constructive change order: 


under the Changes. clause? ? Mor- 
ok  -rison-Knudsen, supra, may. be ap- 

Was the red dirt, as . affected by 
4 the: ‘moisture «in late February — 
through early J une, an. unusual con- 
dition under par.. (2) of the clause? 
- The appellant has detailed many 
at the problems with the “red dirt.” 
_ ‘The Government has tried to mini- _ 
_. mize.them..The issue for decision 
nevertheless is whether these condi- _ 
. - tions were “unknown. physical con- - 
_. ditions at the site, of any [sic] 
“unusual nature, differing materially 


plicable here except: for the absence 
of evidence of express Government 


order to “rework”. the red dirt. fill. 


and the absence of written notice re- 
quired by clause ( b) | of the 1e Changes a 


~ clause... 


‘There is no evidence that the cm | 


ernment representative on the site — 


ordered or. directed or required ap- vd 
pellant to. remove, dry, .o | 
the. wet borrow material. Rather, tt: 


appears that. appellant. (or really : 
Kenney, the subcontractor), did 
this work. because it was necessary. 
“in order to place not only the red 
dirt fill properly, but’ to place the 
aggregate Macs) cone) aS con- : 
crete. | a 
‘Thus, the Board Gute that: - 
this work was not either formal or © 
constrictive. change order work but 
was part of the work oo by: 
extra work order Hl eo i 
The Board finds that the parties’ no 
failure to continue to ‘ ‘sign, 1 off” as po : 


- 2There were “tivo ‘ghanees aise in ‘the 
‘contract. Clause 57 is the normal post. 1968 — 


clause. Clause 84 is a clause that relates‘only 
-to the pricing of changes. Specification FA~-1, 


Force. Account. Work, in par. 4 said: “Payment 


for this item shall be in accordance with sub- 


paragraphs (a) (1) and, (a) (2) of Clause 34 
‘Changes’ in the General Provisions.’ ” (Tab B.) 


or replace: — 
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— to men ‘and ‘equipment ‘used on this. 
“rework” was caused by the exhaus- 


~ tion of. force: account. funds’ (1 ‘Tr. . 
te 85), and: that in the circumstances 
present, the appellant’s. failure ‘to 


protest, make claim, or demand 


daily sign off represented ambigu- 
ous conduct rather than the type of | 
conduct required to clearly estab- 
' Jish’ the parties’ rights under the 
force-account clause, as we held’: in 


our. earlier decision. » 


i. Work Order #1 - 


| If the Board is cor rect in its con- 
| clusion that the “rework” was part 
of extra work or der #1, the next 


question is what is the effect of the 


_ apparently. “late” filing of’ this 


. force-account claim? 


_ Most claims are made see the 
7 Differing Site Conditions:clause or 

the Changes clause, and each clause 
has its own notice provisions. How- 


ever, the force-account specification 


has no express notice provision. The — 

clause provides for a daily sign off. 

_ This was not done for this rework. 
So the question remains, what effect _ 


does. this have on the claim? Tf there 


is a reasonable doubt as to amount, 
-as.to whether certain: men ‘or. 
whe equipment performed | force-account 
work, it would appear to be clear 
- that. the claim—to that extent— — 
= must fail. But that is a quantum 
matter. Is this a late claim, and, if. 
nie 80, what follows from this conclu 


sion 2) 


7 When a panne fails: to give | 
| reasonably prompt notice of a 
claim, it unquestionably runs the | 
_ risk specified in particular: clauses — 
-. for the filing or giving notice of — 

claims thereunder. “Tt also runs the 
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ae “however, of. elie cis. 
tlie contracting party to its detri- 
ment. Here the force account clause © | 
: provides | for payment under par. 


(a) of Changes clause number 34. 


This clause provides for payment sre eee 
by a negotiated lump sum or rate- 
or by ‘actual. costs plus 15 percent: _ 
(par. (a) (2), see footnote 2). The 
appellant -is entitled to such pay-. _ 
ment: and the Board will calculate 7 
it in the next part of this opinion. | | 
dD. Force-Account Work—Eatra ee | 
a was not filed. promptly, ‘or notice 
thereof promptly. given, the Gov-| : 
ernment. directed “pay item” work  —_. 
and made payment thereof to the. 


Nevertheless, because. the. claim 


extent of ‘$2, 300 (see footnote 1). ae 


Thus, the award: made i in the tiext:” a 


Seton of this. opinion will be re- - 


~ duced by $2, 800 as a partial estop- 
pel arising from appellant’s failure 
to give reasonably prompt notice of. 
this claim under the force-account ne 
clause. | : io 


The Board’s er sonolisen o 
that the claim i is one under the force | 
account (or extra work order #1), 


‘it is not a changes claim; it is not & | 
a changed . condition aa Thus; 
the notice provisions of the Changes a 


clause and the Differing Site Con- * 


ditions. clause do hot | ee this _ | 


claim. 


claims. Yet, Changes clause 34 (a) 


(2) ,which was incorporated by ref-: - 
contemplates a situation 
where there was no prior agreement 


erence, 


Should the Board infer a notice Shs! gee 
provision in the force-account spe-. 
cification ? We note. that theGov- 
ernment ‘drafted the provision; _ ee 
that for the most part it assumed | 
that there would be a daily sign off; - 
-and that this would give notice of. a. 


aoe vision. 


: 808) ay APPEAL. OF ROCKY. MOUNTAIN - CONSTRUCTION: COMPANY 
7 _ November 4 1977 | 


Ste OM outs: i ihe. shole. scheme. is 
_» written. not just for.cases involving 
_. agreement on the cost of the force- 
- aecount work done, but also for — 
cases where there is no such agree- 


* ment. Since no express. notice pro- 
“governing 


. frequently. does so. The Board will 


7 - not here write-in such a require- 
ment in the force- account ‘provi- 
“sions except as provided above in 


our estoppel discussion. 


“actual cost plus 15. percent.” 
Standby and delay costs are “ac- 


tual” costs. (Clause 84(a): ¢ ) says 

use: agreed-upon. prices.) . | | 
_ . A party is not: limited tor its ae 
dence submitted to the contracting 


officer as appeals are de novo. Nev- 


_ ertheless, the Board. will examine 


the amount claimed. each time it is 
claimed. A contractor need not 


pr ove. its case. with mathematical : 
pre ecision. In the absence. of such mi 
_proof, it is entitled to a fair ap- 
proximation of its increased costs. : 


x ; Additional Findings. of Fact On 


Quantum 


 Kppalfant, if it had not: had ‘to 


| . work with the ' wet b red dirt borrow | 


: - force- -account. 
work was written into the contract — 
by the Government, the Board finds 
-. .» that the only requirement for no-. 
° tice is that, the appellant. rmoust file © 
its claim under the contr act, within 7 
oe: reasonable time. 
‘It is. clear that. the Gouinent 
= has a right to put notice provisions 
» in its contract clauses and that it 


_ E. Cost of Red Dirt Borrow Re- | 
| work os | > 
ee The next-to- ee issue 1s ican ~ 

Clause 34(a) (2)—in » effect—says. 


1970" rates, “Exhibit. ‘Hy 
es | ee 


cantonal: would” ve. ree die a 
aggregate and. poured. the concrete 
in 21 working days (1 Tr. 61). | 

Appellant’s added costs bounties fo 
of the wet red dirt borrow: — é 


. were. approximately, as follows: 


‘Labor: stg = ae 
_ (base pay). be pie - $10,261. 43. (Ex. G) pe 
_ (additives) ---. 8,886.36 (lox. G) 
on: Total ee Sc cawe - $18, 647. 19 (Ex. Gye: 


- However, sath ing this period ap- 


naliaae earned and was appar ently 
paid $7,860.65 as agreed force ac- > 
count work, Exhibit 6, $20,946.17 — 


(est. #15) — $13, 085. 52 (est, #3) 


$7,860.65. te 
On this es asa jury verdict a 
‘because the amounts paid under the 
force account may not completely : 
coincide with the claim period, the — 
Board finds that the appellant’s 


(Kenney’s) added labor cost due to ; 
the wet borrow material was $6, 500. 
The added. equipment cost of ap- — 


-pellant (Kenney) | is not precisely | 
clear because Kenney had to rely on _ 
memory, He did not testify as tothe — 
rates he actually paid but instead, = 
in Tab V, used the force: account ©. 
“rates. In- Exhibit H however, “he - 
sought to use 1970 rates. These fac- a 
- tors seem to account for most of the _ 
‘difference between the February 6, 
1975 claim of $65, 446,26, and the — 
January 12, 1977 claim of $86, 520. 99. 
(p. 9A, ‘appellant’s brief): «= 


‘The standard for payment j is’ (a) : 


apreed prices (clause 34 (a): (1)) or | 
—(b) “actual necessary cost” (Clause | 
84(a) (2))° Extra work order #1, 
- provided the rates would be as 


stated therein (p. 2,°3). “Thus the — 
vare” cnet 7 


908 


The Board finds that the appel- 
te is entitled to equipment costs 


as follows: $65,446. 26 — $18, 647. 10= 


$51,798.56 (g gross). 
‘However, this 
~-roneously includes standby at $31/ 


ane er- 


- day/truck for 23 days when the two 
 eement truck were not on the site. 


or on standby. ( There is no evidence 
appellant (Kenney) incurred this 


cost.) Twenty-three days X2 trucks — 
_ =46 truck days. Forty- “six $31/ | 


. day (not #29 AO) =$1,426. 
| $51, 798.56 
oo 426.00 
"B50, 379. 56 


- The Board’s findings and con- 


7 clusions as to added force account 
costs are as follows on the basis. of . 
a a jury verdict = = 


Labor - Ss. $6,500 an 
: ‘Equipment_ $50,000 


ae $56,500 
‘ ee ~ $2,300 - 


ae 954,200 | 





for “added “pay 
work” : 





| af Hi awaiian. Avnaioe A Dijenon 


of  Pastushin Industries, Inc., 


ASBCA Nos. 7892, 8749 (June 30, — 


1965), 65-2 BCA par. 4946; Eggers 


| & Higgins v. United States, 185 Ct. 
165 (1968), Rivon Electronics, 


ie v. Onited States, 586 F.2d 1845, 


1352 (1976) ; Lockheed Shipbuild- 
ing & Construction Co, ASBCA — 


No. 18460 (May 13, 1975), 75~-1 
BCA par. 11, 246, pp. 58, 554-7. 

_ The appeal on ‘this elaan jtem is 
sustained to the extent of oe 200 
-. and is otherwise. denied. 

OR, Interest . 


_ Appellant in: ite Motion ae Re- 7 


eonsidecien dated September 1 14, 
1977, _ for interest. | 


"DECISIONS OF THE. ‘DEPARTMENT or THE INTERIOR : 


Th Lair eiectria: bas ; | 


TBCA-1048-11-74 (July 15,1977), 
84 LD. 407, 77-2 BCA par. 12,649, 
this Board held that the notice of a 
July 28, 1972, in 87 FR 15, 152, in- 
serting clause 41 CFR 1-1. 399 Pay- S| 
ment of Interest. on Contractor’s = 
Claims, was incorporated by opera-. 
tion of law into Commonwealth ao 


Electric Company’s contract. = 
The instant contract: dated Oct. 


94,1969, ante- dates. ‘the Federal . 

i Register notice by almost three 
years. Thus, Commonwealth Elec- — 

tric Co., supra, is not applicable. to... 


the instant appeal. That Federal a) 


Register notice says the clause shall 
not be incorporated into contracts. 9 


executed prior to Sept. 21, 1972. 


Appellant has not diteoaueede evi- .° 
dence that it incurred added financ- ~~ | 
So: ing costs such as those allowed in . ee Me es 
Bell v. United States, 186 Ct. Cl. 189 
(1968); nor has it shown that it — 
used its own capital per New York 
Shipbuilding, A Division of Mer- * 
ritt-Chapman & Scott, ASBCA No. 
15443. (December 21, 1972), 73-1 
BCA par. 9852; Tagan Shipbuild- _ 


ing Division, Litton Systems, Ine, 


“ASBCA No, 17717 (Aug. 16, 1973), - 


73-2 BCA par. 10,205; and Fisch- 
bach and Moore International Corp., 
ASBCA No. 18146 (Dec. 13, 1976), 
77-1 BCA par. 12,300; Baifield In- 
dustries, Division of A-T-0, Inc., 


ASBCA Nos. 13418, 13555, 17241 
(Dec. 30, 1976), 7 | 
12,308 (and such “interest” seems  _ 
‘not: to have been claimed in con- 


77-1 BCA. par. 


struction contracts, presumably be- — 


[84 LD. - 


cause It is. included in standby rates, as 
etc.). Thus, appellant’s. “petition” on 
for interest. assumes: some other 
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plenaty .< or aikistiics power | in. 


this . Board to award interest. The 


4 appellant: has not cited any clause 


in this contract or any, other author- 


ity, authorizing the contracting of- 


: ficer or the Board to grant such re- 
lief. We are not.aware of any. The 
claim ~ for interest. 
denied. Se 


e, Ga 8. Sree Jr, = 
“Administrative J — 


“ Wa: CONCUR: 


WwW miraMm F, Mou; Gta 
Administrative J udge. .s 
me a hairman. 


sets S. vie . _ 
A dministrative 7 Judge * 


oo 1 TAX STATUS OF THE PRODUCTION 


OF OIL AND GAS FROM LEASES: 
OF THE FORT PECK TRIBAL 


LANDS UNDER THE us MIN- 
ERAL LEASING ACT. 


Indian Paaass Vance: and’ ‘Permits: 
 Generally—Indian Lands: Leases and 
Permits: Oil and Gas. 


a Oil ani gas g produced frond leases of Fort 
Peck tribal lands cannot be taxed ryt the 
| State of Montana. : oe 


‘Indian Lands: 
Gener ally—Indian Lands: Taxation 


| The taxation. proviso. contained in: 25 
— «USC. §. 898 (1970) does. not. apply to 


leases entered into under the 1938 Miner- © 
al Leasing Act (25 U.S. C. §§ 896a-B96E: 


(1970) ). States cannot tax the peor 


of oil and gas from such: leases. nS ee 


is - therefore. 


| M-36896 - 


anes cam Permnits: . opmnron BY SOLICITOR 


‘Mineral ening A Act: Generally 


Oil and : gas leases. of Indian lands en- 
tered into under the 1988 Mineral Leasing 


“Act (25 U.S.C. §§ 396a-396f (1970) ), are 
not subject to the. taxation proviso con- 


tained in 25 U.S. C. § 398° (1970). The 1924 


Act's” (25 U.S.C. § 398 (1970)) taxation 
proviso applies to leases entered into un- — 


der the 1891 Mineral. Leasing, Act. (25. 


_ U.S.C. 897 (1970) ).. 
_ Fort Peck tribal lands: are ‘not “pought 


and. paid for’. under 25° Uz 8.0. § 897 7 


(1970). 


aes Overruled Opinions: 


1/58 LD. 535 (1948) (This opinion A 


is superseded to the extent that.itis 

: inconsistent with 1] M-26896).. ee 
9. M-36345, May 4, 1956, “State a 
-. Production taxes on "Tribal Royal- 
ties From Leases Other ‘Than Oil 


and Gas.” 


"3, M-36318, Oct. 13, 1955 “OH and “ 


Gas. ‘Privilege | nna, License Tax, 


Fort Peck Reservation, Under Laws 

of Montana.” | 

4. Oct. 27, 1966, ‘Onna of Assist. 

ant: Secretary: on applicability | of 
_. Montana tax to oil and gas leases of = 
Fort Peck lands. 

7. Dec. 2, 1966, Opinion of Deputy J 
” Assistant’ Secretary affirming Octo- 


ber. 27, 1966 oo of, Assistant 
Peay | or 7 


| "November 7, 17 


it fe OLI TZ 


OFFICE OF THE SOLICITOR 
‘To: ASSISTANT SECRETARY 


FOR INDIAN. AFFAIRS | 
Pro: SOLICITOR 
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. Soa oe : “THE TAX. STATUS 
OF THE PRODUCTION 


| PECK TRIBAL LANDS | 


_ You have requested our opinion . 
on whether or not the State of 
‘Montana. has authority to apply. its. ~ 


production. tax to oil and gas~pro- 


duced from mineral leasing of tri-_ 


bal lands of the Assiniboine and 


7 Sioux Tribes of the Fort Peck Res-— 


-ervation. Production. taxes have 


been levied by the State under the. 


? purported authority of the Act of 
May 29, 1924, 43 Stat. 244 (25 U.S.C. 


$3898 (1970) , and are being paid by | 


the lessees prior to paying royalties 
to the Tribes. See Revised Codes of 


‘Montana, §§ 84-7006, 84-5401, 84- - 


6205, 84-9909, 60-145, In 1966, the 
tax was determined applicable to 
oil and gas production from Fort 
Peck tribal lands by the Assistant 
Secretary and the Deputy Assist- 
ant Secretary, relying on legal ad- 
vice from this office..See Attach- 


ments No. 1 and 2. hereto. After. 
careful reconsideration, we have 


concluded that that eatlior deter- 
mination is erroneous as a matter 
of law. Specifically, we hold that 
production of oil and gas on Fort 
Peck ‘tribal lands—or lands of 
other tribes—from leases made un- 
der the Indian Mineral : Leasing 


not taxable ee the state a 


‘LAt the present: time there are 82 active 
leases at Fort Peck, eight of. which are pro-— 


- ducing oil, all of which were authorized un- 


der. the 1938 Act, Prior. to.a.lease. being given, _ 
a sale is’ conducted under departmental regu- ~ 


lations. A notice of advertisement. of the sale 
is made which cites the 1938 Act and the 


, regulations published - - thereunder: (25, CFR. 


Part 17 1) as. the authority for. the leasing of 


“DECISIONS oF THE DEPARTMENT OF THE INTERIOR 


OF: 
OIL AND: GAS- FROM FORT) 


‘Provided, however, 


. [84 LD. 


The Att Secure 1966 a 


fdeiomeingcon relied heavily on the 


Supreme Court’s decision in Brit: 
-ash- American: Oil Co. ve Board of 
| Equalization, 299 U.S. 159 (1936). 


In British-American, a non-Indian — 


mineral lessee. on the Blackfeet Res- 


ervation ‘sued to enjoin collection of — 


state gross production. and: net pro- 


ceeds: taxes on its oil and gas revye- 


nues.? The Court hele. taxation of 


the non-Indian lessée was ‘author-- 


ized by a 1924 statute (48 ‘Stat. 


244), 25 U.S.C. § 398 (1970).* This 
1924 statute permits state taxation 


of the production of oil and.gas and 


other minerals from lands leased 
under the earlier 1891 Indian min- 


eral leasing statute, 25 U.S.C. § 397 


(1970). Soe, 897 reads: 


Where lands are oceupied by Indians 


- Who, have bought and paid for the same, 
and which lands are not needed for farm- 


ing or agricultural purposes, and are. not 


tribal lands.. Leases are then awarded to the 
bidder who offers the highest “money bonus 


.on a tract basis.” 


2'The 'Tribe’s interest was ‘not argued before 
the Supreme Court. - 
_ 3 This statute, provides: 

'“Unallotted land on Indian reservations 
other than lands.of the Five Civilized Tribes 


and the Osage Reservation subject to lease 


for.mining purposes for a period of ten years 
under sec. 397 of this title may be leased at 
public auction by the Secretary of the Inte- 
rior, with the consent of the council speaking 
for such Indians, for oil and gas mining: pur- 
poses for a period of not to exceed ten years, 
and as. much Jonger as oil-or:gas shall: be 


found in paying quantities, and the terms. of | 


Act, May 11, 1988 (52 Stat. 347; 25. 
| US. C. 88 396a-296E aero) are 


any existing oil and gas mining lease May in 


like manner be amended by extending the term ~ 


thereof for as long as oil or gas shall be found 
in paying quantities : Provided, That the pro- 


S - duction of oil’ and gas and other minerals on 


such lands may be taxed. by the ‘State in which 
said lands are located in all respects the same 


as production on:. unrestricted lands, .and the 
. Secretary of. the. Interior is. authorized and 


directed to cause to be paid. the tax so. assessed 
against the’ royalty ‘interests on said lands: 

That such tax shall not 
become: a lien: or charge . of. any kind: or 


. character against the | Jand. or the property . of 


hese Indian « owner. 92 a 
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desir ed for 


‘tuatvidual: ‘allotments, “the: 


‘game may be leased by’ authority ‘of the 
- eouncil speaking for- such ‘Indians, for | 


‘ing, or ten: years for mining. purposes in. 


such quantities and. upon. such terms and: 
conditions as the agent in ‘char ge of such - 
: reservation may recommend, subject. to. 
- the approval of the Secreery of ne Tn-. 
a uerOy (Italics added. ee a ary 
~The Court in British-A merican 


opined that the Blackfeet lease was “cision is not, then, authority for - 


holding tribal ‘royalties taxable, par- 
ticularly when the lease is made. 


ment. of ay consideration in: ‘money, a 


but equally including lands reserved 


for Indians in return for a cession. 
or: surrender by them of other lands, 


7 the statute paliorivedtt the lease thus 7 
arose in this context. Moreover, ‘the: . . 


f, lease in issue in British- American 
a. period not to exceed five years for gr an e 


specifically “recites that it” was — 


given in accordance. with § 3 of the 


198 ae 


Act of Feb. 98, 1891, . 
amended by’ [the] Act of } May 295. 
* The relationship _ of © 


the 1938 Act to sec. 398 was not (nor : 


| ~ authorized by sec. 897; hence, tax- 

ation was. authorized by: the 1924 

statute. The Court relied wpon “uni- 
form administrative practice”. and 
judicial. decision” : construing: the — 
“bought. and paid for” language in 
sec. 397 “as not confined to lands ac-— 
quired by Indians through the pay- | 


: could it have been) | an issue. The de- 


under the’ 1938 Act, and not. under ; 


_ the. earlier 1891 statute. 


—Ttis understandable that, s since it ; 
Was for: many years the only general 


| mineral leasing authority | covering 7 


tribal lands, the 1891 statute would | 


" possessions or vights.” » 299. a ee at 


164, 
“We conclude that British-Amert- - 
can is inapposite to production - un- 
der the Fort Peck. leases for a 
oo number of reasons. ‘First, the ques- ae 
tion of whether sec. 397. authorized paver Act contains no explicit pro-_ 
the lease was not the subj ect. of any 


‘dispute between the. parties. The. 


State agued. that the statute 


- applied; “otherwise,” the 1924. Act. 


have been broadly construed by the — 


Court’s dicta in 1936 and by the few. 7 
‘administrative decisions of the De- a 
, partment preceding British- Ameri- 7 


- gan?é However, in 1938, , shortly after 


the ‘decision, Congress enacted a — 


new general and comprehensive In- 
dian. mineral leasing statute. 25 


U.S.C. 8§ 896a-396£ (1970). The 


vision similar to that in the 1994 


4'The two earliest ‘Departmental decisions. 


. are expressions by the Assistant Attorneys 


7 authorizing taxation could not have 


been relied upon. ‘The lessee agreed 
that the statute applied; otherwise. 


General dated Jan. 41; 1892, and Nov. 17, | 
1897. The 1892 letter states that by Using, the 


“bought and: paid for” language: 


| 6éx * o” 


Congress was legislating with ref- 


. erence to those Indians. who have, under 
treaty .or otherwise, become possessors or own- 


" ers of certain specific tracts or bodies of lands, © 


“since there would be no other appli- | 
cable Indian’ mineral leasing ‘au-— 


thority, its underlying lease would 


have been void. Sée 25 U.S. C. 8177 a 
Scale The Court's statements that 


- Dy. purchase, ‘or exchange or surrender of other. 


property, in contradistinction to those Indians 
who. are occupying = reservations | created by 
executive order or legislative enactment.” = * +3 
(Italics added.) - a tune 
Strawberry Valley Cattle: do. ve - Chipman, 
13° tale 454, 45 P. (348, 851 (1896). 


ag 
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Act authorizing the imposition of 


state taxes, — 

The failure to clearly state tie re- 
lationships- among the statutes cre- 
ates an ambiguity with respect to 


whether the 1924 taxing authority - 


was meant to be repealed by’ sec. 7 
of the 1938 Act as inconsistent with 


the later Act.. Since the 1938 Act. 


~made no provision. for taxation, 


~ even though it was intended to be a 


- comprehensive | scheme. for mineral 


leasing of tribal land, that Act - 
construed, , 


could reasonably be. . 
given the rules for interpretation of 

‘statutes passed for the benefit of In- 
dians. (discussed infra), as having 
repealed the earlier taxing proviso. 
However, I do not believe such a 
conclusion is necessary | here. Even if 
the 1924. taxing authority was not 
repealed as to leases entered into 
pursuant to the 1891. Act, it is far 
from clear that the 1938 Act in- 
tended to carry forward and incor- 
porate the taxing authority into the 
general leasing scheme provided 


therein,’ resulting: in a. situation 


- where leases entered into pursuant 
to the later Act would be subject: to 
the earlier taxing authority. In fact, 
the clear intent of the 1938 Act was 
to replace. the earlier leasing stat- 
utes, not to complement: or incor- 
_ porate them. The 1938 statute, as 
— noted, does not itself authorize state 
taxation, nor does it refer to. the 
1924 ‘proviso. The failure of the 
1938 Act to either clearly repeal or 
clearly adopt the earlier Act at most 
creates an ambiguity which | neces- 
sarily calls into play the appropri- 
: ate rules of statutory construction. 
The 1897 decision (25 L.D. 408), 
involved the validity of a lease on 


"DECISIONS or THE DEPARTMENT or Ee INTERIOR 


“184 LD. | 


he. ‘Uintah i oeseyation.: Tt sais 


forth in some detail the history of 


that reservation, emphasizing the 
* process by which. tribes ceded other 


lands: and agreed to move onto the 
reservation. Td. at 410-11. The opin- 
ion concludes that where tribal. 


lands elsewhere are surrendered i in 


return. for the creation of a reserva- 
tion, the reservation lands are 
“bought and paid for” within the — 
meaning of the 1891 Act... | 

The’ cenecn rules for. the con- 


‘struction of Indian statutes, partic- 2" 


ularly those:in which a tax question — 
is present, were recently suminar- 
ized by the Supreme Court in Bryan 


ov. Ltasea County, ake 426 


U.S. 873-892 (1976) : 


oo ae [I]n construing this. “gamittedly 
ambiguous” statute, Board of Com’ r§ Vv. 
Seber, 318 U. 8. , at 718, we must be guided 
by .. that fetainently sound | and vital 
canon,” Northern Cheyenne Tribe y. Hol- 
lowbreast; 425 U.S. 649, 655 n. 7 (1976), 
that “statutes passed for the benefit of | 


dependent ‘Indian: tribes *-* * are to-be 


liberally construed, doubtful ‘expressions 
being resolved in favor of. the Indians.” 
Alaska Pacifie.Fisheries v. United States, 
248 U.S. 78, 89 (1918). See Choate v. 
Traps, 294 U.S. 665, 675 (1912) ; Antoine 3 

_ Washington, 420. U.S. . 194, -199- 


| a (1975). This principle of ‘statutory 


construction has particular force in the 
face of claims that ambiguous statutes 
abolish. by implication Indian tax immu- 
nities. WcClanahan vy. Arizona State Tax 
Comm'n, 411 U.S8., at 174; 


ter v. Shaw, 280 US. 363, 366-267 (1930). 
“This is so because * *- * Indians stand 
in a special relation to the federal govern- 
ment from which the states are excluded 
unless the Congress has. ‘manifested a 
clear purpose to terminate. [a tax] im-. 
munity and allow states to treat Indians 
as part of the general community. * Okla- 


home Tanz Commn. v. United ada 819 


Squire v. Ca- 
poeman, 351 U.S. 1, 6-7 (1956) ; Carpen- — 


eral; 
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| US. 598, 613-614 ety ) ‘Qurphy, Ty 
dissenting). 


In Bryan, hie pee ‘Court 


: held that sec. 4(a). of Public Law — 
280 (codified at. 28 U.S.C, $1360 
~. (1970)), because it is not a clear _ 


grant of power’'to the states to tax, 


3 , did not terminate the traditional In-. 


dian. immunity from state taxation. 


496 US. at 393.5 | 
If the 1938 Act se omcriel | a 
1994 taxing proviso, it must have . 


done SO by implication,’ for there 
is no express provision. Yet: in 


_ Bryan, the Supreme Court declined | 
_ to find:a similar implied grant of: 


- eau power in: Publie Law 280. 


sin Choate v. Trapp, 204 U. S. 665°. (1912), 


- the ‘Supreme Court considered whether a stat- 


, a ~ utory: exemption of allotted reservation lands: 
=. from state taxation was repealed by implica-" 


_ tion by a second statute which removed cer- 
tain restrictions. on alienation imposed by the 


first statute. The state officials. who were par-— 
.. ties to the case “relied upon the general prin- ; 

ciple. that tax exemptions should be narrowly 
construed. After conceding the. general appli- 


cability of that decane the Court: held that 


as to: . 
eo ® the Bovcenments destinies ne the 


Indians, ‘the rule is exactly the contrary. The 


a construction, instead ‘of being strict, is’ lib-- 
- instead of being - 
_.. resolved in favor of the United States, are to 


doubtful expr essions, 


be resolved in favor of a- weak and defense- 


- less people, who are wards of. the. nation, . 
_ & €. * 29 994-8. ‘at 675. . 
- Accord, MeClanahan ¥. Arizona state Pax 


Commission, supra. 


6 An ‘interpretation of the 1938 Act as incor- 

* porating the 1924 tax proviso would be espe- _ 

of: those . 

. and .those minerals for which - 
leasing authority. was first created by the 1938 _. 


: cially repugnant in the case 


reservations | 


7 Act, and for’ which, therefore, no taxing au- 


2, 8 thority, previously existed, since as. to. these, 
a tax immunity would be terminated by impli- . 


cation. See, the transmittal letter of the 
- ANgsistant Secretary of the Interior in H. Rep. 
1872, T5th Cong., Ist Sess., 1938, describing 


the confused: situation with respect to existing - 
: leasing authority. and demonstrating that, in. 


_ ¢ertain instances, no authority existed at all... 


that. 
reservation ‘Indians hn the. 
sweep. of state laws and state 
taxation,” the Court concluded that: 


Observing thie Cae had en-- 
acted several termination statutes. 
which were “cogent. proof. that 
Congress knew well how to ex- _ 
press . its mp ee when. 

intent. 


“if Congress.in enacting Public Law 
280 had intended to confer upon the 
States general civil regulatory pow- 


ers, including. taxation, over reser- 


sation Indians, it would. have. ex- _ 
pressly said so.” 426 U.S. at 389— 
390. With respect to the 1938 leas-. : 


ing Act, the situation is exactly the _ 
same, Had Congress intended to in- a 


clude state taxing authority, i 


would have done so expressly. Tie 


fact that it had earlier done so, for 


leases issued under the 1891 Act, is — 


clear evidence that it knew how to. | 


grant such: authority, to: the states, | 


had it so intended. 4 
The 1938 Act was ‘proposed. by: 7 


the Department. ’ “The Secretary’ s 
, transmittal. 


letter : ‘states _ that oa 
. fo]ne of the ‘purposes. of. 

the legislation now proposed, * ane 
is to obtain. uniformity so far as — 


ee oe 


practicable of the law relating to 


the leasing of tribal lands for min- iC 


ing purposes.’ °7 Prior to the 1988 


Act, “the law governing leases: on - 
tribal land Twas] 4 in a ,Patehwork 


‘Letter of June 47; 1937," from: ‘Acting Seen 


retary ‘Charles. West. to: the Speaker of the 


House of Representatives, H. Rep. No. 1872, . 
Toth Cong.,. 2d. Sess., also quoted - in F. §. 
Cohen, Handbook of Federal Indian Law, p- 

828, n. 468 mules 1940. Ed.). Ss a 


--subje ect 
full 


— tion * 
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state. ne ‘The 1938 ‘lepislation was 1s 


intended as a “comprehensive law 


covering mineral Jeases on unal-. 
lotted land. * * *”9 The Act auth- 
orized. leasing : of all “ynallotted 
lands within any: Indian ‘reserva-_ 
by authority of the tri- 
bal el or other authorized: 


spokesmen | for ‘stich Indians. ” O85 


=o S.C. § 396a (1970). The compre- 
hensive procedures ‘in the Act pro-- 


vide for public auctions of oil and 


gas leases, the rejéction of all. bids 
and readvertisement if ‘it is in the 
interests of the Indians (25 U.S.C. 
§ 396b (197 0) ), and impose bonding 


| requirements on lessees ' of tribal 


land (25 U.S.C. § 896¢ (1970) ). The 
1988 Act refers to the Indian Reor- 

ganization Act (48 Stat. 987) which | 
= perils Indian tribes organized and ~ 
incorporated under secs. 16 and 17_ 


-3 Cohen, supra, Ftn. 4 at p. 828. 


legislation as follows: 


- “Under sec. 26 of the ‘Act ‘of June 20, 1919 
- (41 Stat. 81), as amended, leases for minerals 
other than oil. and gas may be made on. any 


reservation in the States of Arizona, Califor- 


- Dia, Idaho, Montana, Nevada, New. Mexico, | 
Oregon,” Washington, “or Wyoming. Under the a 


a provisions of sec. 8 of the Act of Feb. 28, 1891 


 (26,'Stat. 785), as amended May 29, 1924 (43° 
. Stat. 244), leases for oil, gas and other min- 


erals may be made with the consent of tha 


-. tribal -council on treaty. reservations in all: 
- States. Sec. 16 of. the Indian Reorganization ; 


de Act, approved June 18, 1934 (48 Stat. 984), 


_- provides that. organized Indian: tribes shall 
~ have the power. to prevent the leasing of tribal 
- lands. Under-sec,. 17 of that act Indian tribes 


to which charters of. incorporation issued are 


empowered to lease their lands for periods of | 
not more than ten: years. There is at. present | 


no, law under. which. Iixecutive order lands 
-mmay be leased for mining, outside of the States 


-. mentioned in the act of June 30, 1919, except 
for oil and gas. mining. purposes, unless the 
tribes are hereafter qualified under. secs. 16. 
Reorganization 


and 17. of. -the 
Act, See 
8 Tbid..- 


Indian . 


OF THE DEPARTMENT - OF. THE INTERIOR . 


ot the TRA i Tease: ends ‘for: min- 

~ ing purposes in accordance with the... 
provisions of any tribal constitu-— 
tion and charter. See 25 U. S. C. | 


8 476, 477 (1970), 


It is clear that piss cannot tax. 


trust property, reservation - Indi- 
ans, or Indian tribes. unlegs: Con- . 


gress has. consented; * and. it is an 
likewise well- ectabli died that. stax *. | 
tutes diminishing Indian tax. ex-:. 


emptions are. strictly construed.** - 


Accordingly, we attach consider-" - e 


able significance to the :fact. that. 


Congress did not provide in: the. a 


1938 Act that. tribal royalties re-' 
ceived: under that statute were to be 


subject. to state taxation. We con-- 


clude accordingly that royalties re- 
ceived from leases executed under: 


authority of the 1938 statute are | | 


not subject to the proviso in 25._ 


U.S.C. § 398 (1970). Only if'a lease 


is entered into under the 1891 sta-_ 


The law prior to. 1938 was described in the 
Secretary's transmittal letter proposing the — 


tute would the proviso consenting 
to taxation be applicable. The Bu- 


reau should ecTnNMsver its leases. a 


accordingly. 
This. pcan of this - 1891 | 
Act, the 1924 amendment and the 


1938 Act is consistent: with. present . 
Congressional policy on Indians. © 


Both the U.S. Supreme Court and. 


the U.S. Court of Appeals for the 


Ninth Circuit recently have stated 


that. when interpreting Indian stat- 
utes you must take into consid- — 
eration the present Congressional — 


10 Bryan -y. Itasca County, ‘supra: Confed- 


erated Salish and Kootenai. Tribes y. Moe, 48: - 


LHd2d 96 (1976) ;. McClanahan ve Arizona 
State Pan Commission, i supra > Mescalero. 
Apache Tribe v.. Jones, 411 U.S. 145 (1973) ; ne 
British-American Co. v. Board, supra, at D. 16. | 
™ See’ Choate. ve Trapp; supra, at Fin. 5D. 
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. 3 “LEASING “ACR , af 


N ovember wep 


- Belen on. Sindh a supras at . 


. p. 15, fin 14; Santa Rosa Band of 
cole Ae Vv. Kings County, 582 EF. 2d 
655, .663 (9th Cir. 1975), cere. 

denied, 429 U.S. 1088 (1977). That 

Congressional policy is one of “fos- 

tering Indian autonomy, ‘reserva- 


. tion self-government. and economic 
self-development.” Santa Rosa, su- 
pra. Our reading of the 1938 Act 
“is not only consistent with and an 
implementation of this policy, but~ 
is also consistent. with Congress’. 
‘Indian. policy when: the 1988 Act. 
FAS: enacted into law. See Indian 
~~ Reorganization Act of 1934, 25 
.- SES. C. §§ 461478 (1970).-As Felix. 
Cohen stated in his Handbook of 

we Federal Indian Law, supra, p. 126, 
~ the Indian. Reor ganization. Act, 


RE, by ‘affording statutory recogni- 


| tion of * * * [tribal] powers of local. 

a self-gdvertiment and administrative as-_ 
-.* sistance in. developing adequate: mecha-_ 

| nisms for ‘such. government, may reason- _ 
ably be expected to end the conditions 
that have in ‘the past led: the Interior De- : 

* ae partment. and various state agencies: ‘to. 


deal with. matters that are properly 


=. . within the legal competence of the Indian 


tribes themselves. (Footnote omitted. ) 


~ Our conclusion may to some ex- 
‘tent depart from earlier decisions 


of the office. Solicitor Harper held 


‘that the 1994. Act authorized New 


Mexico and Montana..to, levy varl- 

= ous. taxes on mineral royalties re- 
ceived by the Blackfeet and Ute . 
‘Mountain ‘Tribes, relying. almost. 

ge ‘entirely on British-American, sun 
pra. BB ID. 585: (1943). Althowgh - 
“ga that epnOn; oa the. ae 


been -‘ 


| American, . 
opinion would supersede that one as _ 
“to leases executed under. the 1988. 
Act. In 1956, Associate ‘Solicitor 

es) lannery fesued- an opinion which 
‘held, among other things, that the — 
1938 Act did not affect the taxing - 


1977 - 


statute, the: leases in question had 
‘executed pursuant tO. FF 
the Act of Feb. 98, 1891.” 58. 1D: 


at. 586. Under the. circumstances, 
- Solicitor Harper had no cceasion to 


consider the impact of the 1938. Act. 

on his conclusion. While we do not ~ 
believe our decision directly .con- 
flicts with Solicitor Harper’s—since 
on the facts before him, British- 
‘clearly controls—this , 


power of the State of New Mexico _ 


under the 1924 Act, 3 Memorandum, * 
_ May- 4, 1956, M-86345, entitled. : 
~ “State Production Taxes on Tribal _ 
~ Royalties From. Leases Other Than - 
Oil and Gas.” One. year. earlier, As | 
- sociate Solicitor | Flannery. con= 
cluded that the Fort Peck: Tribes’ 
‘royalties may be taxed under the - 
1924. Act. Memorandum, Oct. . 18,° 

1955, M-36310, entitled “Oil. and 
- Gas. Privilege and License. Tax, 

.*&F ort Peck Reser vation, Under Laws: 

of Montana.” These decisions: by. 


Associate Solicitor ‘Flannery ar e : 


- hereby rever sec... 


While our a of tha 1988 | 


Act disposes of the question, weé-also - 
conclude that the 1891 ‘statute+-25. 
U.S.C. § 397 (1970)—does not in 
. any event cover tribal‘lands at Fort 
Peck. ‘Those. lands: are not,. in-our - 
“view, “bought, and paid for” within. 
the meaning of that. section. The - 
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; ae in. ee ee dia ae 
limit the interpretation of. the. 


“bought and paid for” clause in the 
1891 statute “to lands acquired by 
‘Indians. through. the payment, of a 
consideration in money” but also 


- found it to: include “ands. reserved, : 
| for Indians 1 in return for a cession” 
‘or surrender by them of other lands, 


possessions orrl ights. 912 Whether or 
not the Blackfeet. lands 


American was dictum - since the 


parties: had stipulated to the appli- 

| “cability’ of the 1924 Act. The peti- 
 tioner . did. not “question. that. the 
a “reservation as. existing and.occu pied 


by the tribe in recent: years: comes 


~ within the terms of the proviso in 


the Act.of 1891 as lands which the 
Indians have bought and paid for.” 


~The history of the Blackfeet Reser- 
vation shows that the Tribe’s origi- 
nal, territory, described i in an. 1855. 
treaty,'* was: set apart for them as = 
oe re by ' reas execu | 





12 The only : other judicial dacieion constru- 


the the statute holds that.the statute is satis-. 
2 fied 
exchange or ‘surrender Of ; the: possession | of | 


“either: by ‘the’ payment of © money, or 


omer property.” Strawberry Valley Cattle Co. 
‘Chipman, * supra. In’. Strawberry, the 


oe Sapreae Court of Utah held that: the lands of . 
_ the Uintah.and White River Utes “were bought 


and paid: for” ! (they: surrendered the’ posses- 


Sion of other property). “The Cherokee Indians 
are an example of another tribe which “bought 
‘7. and paid for’ lands ,when they surrendered — 
their lands east of the Mississippi to settle on 


- lands west of. Arkansas. . 
“8 The Blackfeet Reservation was ‘established 


passage of. United States settlers through the 


i territory, and to. the establishment of oiaee 


7 aaa lines: and ee Dosis alias 
and 8) o 


"DECISIONS: oF THE DEPARTMENT OF THE INTERIOR - 


were 


[84 . LD. 


ee orders aad Acts of Cnet is 


_ On May 1, 1888 (25 Stat. 113), Con- 
gress. ratified agreements between - = 
the United States.and the Assini- 
boine, Sioux, Gros Ventre and 


Blackfeet hess in which the four = 


tribes ceded the 1874 Act reserva- ~ 
‘tion to the United States except for — 


three smaller reservations retained 


by the Tribes..The three reserva- 
‘tions are Blackfeet, Fort Peck and. 
“bought: and paid for” in British- Fort Belknap. Each of the Tribes, - 
_ by various agreements as ratified by _ 
- the 1888. Act, disclaimed any inter- 
est in the reservations set aside for 
other tribes. (¢.g., the Blackfeet 
Tribe disclaimed | any interest in: the 
Fort Peck and:Fort Belknap Reser- 
vations, which: between 1874. and” 
1888 had been the common property — 
of all four. tribes). By another 
agreement ratified on: J une 10, 1896° 
(29 Stat. 821, 353) ; part of the sep- i. 
arate Blackfeet Reservation was_ 
_ ceded to the United States, and the os 
‘remainder was set apdrt; as the ~. 
“Tribe’s future home. The ‘present : 
~ Blackfeet Reservation was created 
as a result of the 1896 agreement, in — 
- which the Tribe ceded to the. United 


States part: of the separate reser- 


‘vation created for it in 1888, while ~ 
retaining the remaining acre as 

its reservation. The Court focused 
on this transaction in, British- ig 
American. 7 -_ 


There are a Aiba of ee 


: on tions between Blackfeet and. Fort 7 

pursuant to. the treaty of Oct. 17, 1855, 11 bee 

_ Stat. 657. This treaty agrees to a particular 
7 territory as Blackfeet country. (Art; 4), per- 

_ mits other tribes to have common _ hunting 

". rights’ in ‘that territory (Art. 3), agrees to © 


we “Onder executive orders of 1878 and 1874, aaa 
. an Act of: Congress of Apr. 15, 1874, c. 96, 18 
‘Stat, 28, and executive orders of. 1875: and — 
1880, the. Blackfeet and. certain of the other. 
‘Indians associated | with them came to. occupy . 

a large part. of this: original territory as.a 
reservation specially. set apart - for them. a 2a 
So eee atp, 162. : . 
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LEASING ACT 
November oe 1977 


: Peck. The 1855 


executive order,?® confirmed. by stat- 
ute,!® creating a single reservation 


of ‘about 20° ‘Tnillion acres for the 


“Gros . Ventre, ~Piegan, © ‘Blood, 


Blackfeet, River ‘Crow and other | 


Indians.” 1” The present. reservation 


WAS. separated: from. two other res-. 
a ervations—Blackfeet © 


a Belknap—by the Act’ of ‘I May 1 
1888, supra (which followed. agree: 


‘a process of their. surrender and ces- 


: ~ sion of other lands. That; AS, as ap- 
plied to the. Fort: Peck Tribes, their’ 
reservation was not created ‘out’ of 


7 lands reserved, for, them in’ “return 


for. their cession or surrender. of | 
other lands; the Assiniboine and | 
“Sioux Tribes did. not. buy. these 
lands, they: already owned: them. an 


~ 18 Bxecutive Order of Tuy, 5; 1878, a Kapp. 


“855. 
16 Act of Apr: 16; 1874, 18 Stat. 28: 


| 31 “Other: Indians” included ‘the: Assiniboine - 
_ and Sioux Tribes.- United. States v. Assiniboine 
Tribes of Indians, 192 Ct. cl. 679, 688-90, (428 


F.2d 1824, 1828-30 (1970). 


18. Notably, Congress: ir: 1922 enacted. a spe- : 


cial authority for leasing: unallotted: surplus 
lands at ee Peck, (25 US. Cy § 400. A1970)5: 


‘Treaty. ‘ccaciied _ 
Blackfeet title: to. aborigirial lands... 
Under later agreements ‘and sta-- 
 tittes, like the one in 1896, the 

| Blackfeet retained some of their. ab- 

- original lands but ceded other parts” 
of these lands to the United States. 
: By contrast, the Fort Peck Reserva- 
tion was erented by a: grant of lands 
te the Tribes ‘from. the United 
States. It was initially set-aside by 


‘and’ © Fort : 


“Our review “of prior r interpreta. | 
tions of this “bought and paid for” 


provision has convinced us that its - 
construction has not been altogether 
consistent. The requirement of aD - 
exchange, surrender and cession in 


British- American i is not invariantly 


followed. For example, an 1892 let- 
_ ter by the Assistant Attorney Gen- 
“eral shortly after the 1891 Act2® 
reservations a 
from those established by “execu-. 
tive order or legislative enactment.” 
‘Similarly,. the Acting Secretary’ 7 
1987 — letter transmitting the com-_ 
e. prehensive mineral leasing s proposal 
_ that became the 1938 Act states that. 
the 1891 statute pertains: only to. 
| “treaty reservations.” 20 Of course, 
it “boug hit and paid for” is so read, . 
~ Fort Peek i is also excluded, for it is . 
ments with the Tribes. that had in- . 
 terests in the larger: reservation) . | 
- But title had: yocted: in the Tribes by 
virtue of eariler: grants and not as © Te Sopra: in. s Ca ‘ears 
20 The 1891 Act. has “historically ‘Bean held 


7 inapplicable: to executive order Indian : reser-" 
. vations by the. Department. 25.. L.D.. 408. 


distinguishes treaty © 


nota treaty reservation. | 
From our research, however, we. 


“Wave been unable to discover a Pre. 


(1897) ;.49 L.D., 139, 142 (1922). The reason. 


for this, in part, was doubt. as to whether these - 
_lands were public. lands (in, which: ‘case the. 


United States would be. entitled. to lease rev- . 
enués) or Indian trust lands- (in which: ‘case - 
the -tribes: would be entitled to the revénues).: : 


| In 1919, ‘Congress - authorized . some mineral : 
- leasing excluding oil’ and gas on: executive 
- order reservations in certain: ‘states, 25 U.S.C. | 

-— § 399 (1970), and enacted. the Mineral Leasing | 
* Act for public lands the following year. Attor-- 
ney .General Harlan. Fiske Stone determined . | 
that. executive order Indian reservation, lands 
could not be leaséd as public lands, 34. Op. A.G. 
2 AT (1924), and Congress. by a- 1927: ‘Act pro-- 


vided-for oil and gas leasing on all executive - 


order reservations. 25 U.S.C. § 398a: (1970). 5 re 
was not until the 1988 Act -that- mineral . 
leases for other than oil and gas could be made. 
On executive’ order reservations outside . oe zi 


states covered by, the atc Act. 


else ‘or. : ees 


viso’s insertion, the bill would have 
“s covered all “Indian lands not need- 


ed for allotment, and not suitable 
for agriculture or -farming,. and 
[which would] not sell to the ad-. 


vantage of the Indians.” ” Accord- 
. -- Union and’ the Montana. Constitution, 


-both of which provide that, “said Indian 
_ lands .shall remain under the absolute | 
Report provides no. edification | cof - 


the Committee’s intent. Nor is it-ap- 
parent why Congress. wished to dis- - 
- -tinguish for leasing purposes lands 
that had been “bought and paid for” 
from. other unallotted tribal. Jands. 
Since virtually all present. Indian | 


“ingly, some constriction must have — 


been. intended, but the Conference 


mineral leasing 1s under the 1938 


Act, it is ‘unnecessary for this office : 
to reconcile these somewhat con- 
~ flicting readings of the “bought and 
paid for” language, or to determine 
on. a. reservation- by-reservation, ba- . 
sis whether particular lands: were 


| “bought and paid for.” 


It is, accordingly, my conclusion. 
that the State of Montana is with-— 
out authority to- apply. its produc- 
» tion tax to oil: and gas. produced 

- from mineral. leasing of tribal lands - 


| on the Fort. Peck Reservation. 


“Leo Krome, ao 


“Wet Cong, Globe a1is (1801). 


"DECISIONS oF THE DEPARTMENT OF ‘THE INTERIOR - 


gone | WOE: - ee 

“bought and paid for.” “However, ~ 

the Supreme Court in British- 
z American, Supra, might have rea- | 
| sonably construed. that. clause. to - 
mean those lands. actually -pur- 
-. chased by Indians in a commercial | 
setting. See Footnote 12, supra. The 
language is not a recognized term of 
art in Indian law. It was inserted _ 
into the Act in 1891 by the Confer- 
ence Committee.” Prior to the pro- 


(26 ‘Stat. | 
“Lands leasable under. the 1891 Act are” 


[es LD. 


Oct. 27, 1966 


Dear Mr. Sonosky : : 


On Mar. 16, 1985, you filed an. appel as 


. attorney for the Assiniboine and. Sioux 
. Tribes of. the Fort Peck Indian Reserva- 
tion of Montana from a decision by the. - 
‘Deputy Commissioner of Indian Affairs, 
dated Feb. 25, 1965, affirming the appli- 
eability of the Montana tax on oil and gas 
production to oil and gas produced from 
leased Fort. Peck tribal lands and. au- 
a thorizing tribal oil aud gas lessees to pay i 
directly to the State. of Montana future 
taxes due on tribal royalty interests. — 


Your appeal i ig based on two assertions : 
first, that:the Congress. did not. authorize | 


State taxation of the tribal. lands i in ques- 


ion, and second, that the Montana tax 


violates both the ‘Enabling Act under. 


which Montana was admitted into the 


jurisdiction and control. of the Congress | 


of the United States * * #7 


More specifically, you first contend that 


~ Congress: has not authorized State taxa- — 
. tion here: since the Act of May 29, ‘1924 — 


(43 Stat. 244; 25 U.S.C. § 398 [1970]), au- - 


thorizes taxes only on lands leasable > 


under: sec. 3. of. the Act of Feb. 28,. 1891 
G95: 25 U.S.C. $397 [1970] )- a 


lands occupied by.. ‘Indians who have 


“bought and paid for the same.” You claim — 
that the lands of Fort Peck Reservation 
a are. not. within the.scope of the. 1891 Act. 


since they are not “bought and paid for.” 


- The Fort Peck Reservation: was created 
: ot, DY. an agreement ratified . by ‘Congress 
Can May a 1888 (25. Stat. 113). This agree- 
“ment created the Fort: Peck, Fort Bel- | 
‘knap, and Blackfeet Reservations in re- a 
turn for which the Indians ceded to the — 

- United States much of the land within an 
earlier reservation. The applicability of... 
> the Act of May 29, 1924 (48 Stat. 224; 25. : 
U.S.C. § 398 [1970]), to the- Blackfeet _ 


Reservation. was considered in British-- 


American Oil Pr oducing Co. v. Board of 5-4 
| aera of ali ie 299 Uz S. 159° 3 
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LEASES. oad THE FORT PECK TRIBAL LANDS. UNDER THE 


(1938 MINERAL : 


LEASING aAcT 
_ November a A9TT 


(1938). In that case, eas Court aries 
that © the. Blackfeet 


164 : 


o cou “ ste 


tice and by. judicial decision this part: of 


the proviso has been construed as not con- - 
fined to lands acquired through the pay- 


ment of a consideration. in: money, but 


| equally including _ lands ‘reserved. for 
| Indians in’ ‘yeturn for a cession or sur- | 
render by them of other lands, posses- 

: sions or rights, and. citing 25, L.D. 408 © 


and Strawberry Valley: Cattle Co, ¥. 
Chipmai, 13 (Utah 454, — Pac. 


(1896). aes 

The Fort Peck tribal oil and gas s leases. 
were approved under the Act of May 11, 2 
1938 (52, Stat. 847; 25 U.S.C. .§ 396 a-f) ae 


[1970] ). ‘This act is silent concerning tax- 
ation of the royalty interest but: there is 
| nothing inconsistent. with. 


production on Fort. Peck. Reservation 
tribal land. ‘After thorough consideration 
_in the Solicitor's Office, nothing in this 


error in the 1955 opinion. 
Finally, 


Montana ‘Supreme . Court, | 


54 P.2d. 129, -efirmed; 299: -U.8.. 159 
ae .(1936),. rehearing denied, 299. U.S: 


- 252-870—78—4 | 


‘Reservation fell 
within» the term of lands. “bought and. 
paid 1 Zor by the Indians, stating at De 


by uniform sdmiigtratiys 4 prac- 


348 


the. broad: 
measure of the 1924 Act permitting State =~ 
taxation. Sec. 7 of the 1988 Act repeals 
only those acts inconsistent with the 1988 
‘Act. In an unpublished. Opinion’ of the 
| Solicitor, M-36310 (Oct. 13, 1955), it was. 
decided that the Montana tax was assess-- 
cable against royalties accruing from. oil | 


we come to the. ‘contention. 
that Montana’s tax violates the ‘Enab- . 
ling Act of Feb, 22, “1889. (25 Stat. 676), - 
-and Ordinance No. 1, Constitution of the — 
State of Montana, both. of which provide. 3 
that “Indian lands” shall. remain under 

_ the absolute’ jurisdiction and ‘control. of. 

the. Congress of the United States.’ Phe. 
in British-_ 
American Oil Producing Co. v. Board of 
Equalization of MM ontana, 101. Mont. 293, 


624 


(1987), considered this iasuc; nich was | 


- yaised by the Blackfeet Tribe, and held |. 
. that neither the Enabling Act nor. the 7 

‘Montana. Constitution prevented the im- 
‘position of the royalty: interest tax. AS 
Tecently as 1961 the Supreme Court had 


‘occasion. in Kake Village v. Egan, B69 
U.S. 60 [1962], to examine: similar dis- 


-claimer language in Alaska’s Enabling = 
' Act. There the Court quite clearly indi- 

| cated that such disclaimers by the States. 
are of proprietary: rather than of gov- | 
_ernmental interests. We, therefore, can- 
not. agree that, Montana is prohibited 
| either by its Enabling Act or constitu- _ 
tion © from taxing the tribal ‘royalty : 


interest. - 


| For the’ reasons stated, we concur in : 
the decision of the Deputy Commissioner _ 


and, accordingly, dismiss ‘the. ‘Tribes’ 


Appeal. 


‘Sincerely 3 yours, C 


: HARRY R. acenson: 
i Acting Secretary: of 3 the Entertor. 


Dear Mr. oe : 4 2 
. Your letter of Nov. 4, 1966 to the Secre- . 


fare of the Interior petitions for recon- 
-: sideration of the decision of Oct. 27, 1966, 
appeal has. been found “which i a rendered by -the’ Assistant Secretary _ 
~ which affirmed a decision dated Feb. 25s, 
1965 of the Deputy: Commissioner. of In- - | 
dian Affairs, which held applicable to’ oil 


and gas produced from the tribal lands’ 


on the Fort Peck Indian Reservation the 


"Montana production tax and authorized. _ 
lessees to pay such. taxes directly to the oe 
“State. You. assert, as you did in: your 
7 original appeal, that the Fort Peck Res-. 


ervation is not’ land. “occupied. by Indians 


who = bought and paid for ‘the same” - 
- within'the meaning of the Act of Feb.28, __ 
1891, 26° Stat. 195, 25 , ‘U. $.c. ‘§397— and 
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that, heinies oil anid gas ‘produced 
' from these lands is not. subject to state 


taxation under the Act of May 29, ee 


43 Stat. 244, 25.U.8.C. § 398 [1970]. 


The Fort Peck Reservation was es- 


tablished by an. agreement approved | by. 


the Act. of. May 1, 1888 . (25 Stat. 113, a. 


Kappler 261). ‘That agreement created 
separate Fort Peck, Fort ‘Belknap,. and 
Blackfeet Reservation from. a _rauch 
larger area which had been reserved in 


1874 for certain tribes in common. The - 


Act of May 1, 1888, created three separate 
and distinct reser vations and set them 


apart respectively | for Da band of the. 


Assiniboine Tribe and the Sioux. Tribe 
(Fort. Peck), 2) another band of the ASs- 


siniboine Tribe and the Gr os Ventre Tribe | 


(Fort Belknap) and, 3) the Blackfeet 


Nation (Blackfeet). While it is true that : 


- the tribes did receive monetary consider- 
ations for the cessions and reliquishments 
| which. they made under this agreement, 


we are convinced that the agreement can- 
_ hot be eonstrued as meaning that these 


considerations were exclusive. In British- 


American Oil Producing Co: v. ‘Board of 
Equatization, 299 U.S. 159 (1936), the 
Court characterized the agreement as ell- 
tailing “various | considerations moving 


from the Blackfeet to the United States 
and the reverse, and fr ‘om the Blackfeet 
to their associates and the reverse.” Op. 
- cit. p. 162: In this respect, the. situation 
of the Fort Peck Indians is in’ no: wise 
different from that of. the Blackfeet.. We 


are convilced that the setting apart and 


the confirmation of. separate reservations 
for the exclusive use of particular ‘tribes 


must be regar ded as partial consider — | 


for. what each surrendered. 


But even if it could be. said that ine : 


reservations established by the agr eemeut 
and Act of 1888 were in no part quid pro 
: quos for what the Indians gave-up, still 


it is probable. that the lands of their re- | 


spective reservations would be. considered 


“bought and paid for” within the mean- — 
bs ing of the Act of 1891. In 10 Op. A.A.G. - 
122, cited. in 25 r. D. 408, 412 [1897], the » 


Assistant Attomey. General observes : 


DEPARTMENT OE: THE INTERIOR. 


Supp. 211, 2163. 


“ 188 LD. 


| “tt ae pee repeatedly iid Guat In- 


dians who are in possession of lands that 
have been given to them by the United 


States, for permanent occupancy, where 
Congress. has. recognized the right and. 


title of. the Indians. to such lands, hold 


said lands as purchasers having paid for 

the same, in the sense in which the words 
. “have paid for the same’ are used in. 1. the 
a Act of 1891. as : 


In this view, the syords ““pought. aa. 


paid for’. are. merely intended to dis- 


tinguish lands in which ‘Indians have a. 


compensable. property right: under. the | 
Constitution | from those, such as uncon-" 
- firmed executive order reservations, in 
which. they. do. not. Cf. Siouz Tribe v. 


United States, . B16 | US. 317. (1942) : 


#H ynes Vv. Grimes Packing Co., 337 US. 86, 


1038 (1948) ; ; Healing v. Jones, 174°. 
210 gf _ Supp. 125, 
138 (1962) . 

Your next contention. is that ie case of 
British-American Oil Producing Co. v. 
Board.. “OF. Equalization, . 299 U.S. 159 


(1936), does not. support. the holding, of 


the Assistant. Secretary because British-— 
American conceded that. the. Blackfeet 


Reservation had been “bought and paid 
for". as, YOu. assert, it was required to do | 


to sustain. the validity of its. lease. ‘ 
It appears. from the opinion. that. Brit- 


igh- American | was not. relying upon the 
: Act: of 1891 as authority for issuance ‘of 
the lease wider which it claimed but, on 
the contrary, | was. contending ‘that its 


lease should be . deemed to ‘have - been. 


| granted under special acts relating to the 
. Blackfeet Tribe. In any event, the Court — 
states that the reason for the concession 


was ‘doubtless’ that the petitioner recog- 


: nized ‘that. by. uniform — administrative 


practice - and by. ‘judicial decision, the 


bought . and paid: for” provision .of. the 
-1891/Act had been construed as not con- 
fined ‘to, lands acquired by Indians by the 


payment of monetary consideration, but 


equally. to lands reserved. for Indians: in 
return for a cession or surrender:by them 
of possessions or rights. We think it 


clear that: the Court gave explicit ap- 


A eo 7 of ee eet APPEAL’ 


proval. to the CG aligs ene of the “pought : - — 
~ and paid for” provision of the 1891 Act to- 


the Blackfeet Indian Reservation which, 


as noted, was established under. the 1888 
Act in the same manner as s the Fort Peck | 


ee No; 14-08-0001-15808, Geo. 
logical Survey. 


Reservation. 


Finally, you. cotttend that the question 

- whether the State tax. is compatible with © 
the State constitution was not addressed. 

in the British-American case. You submit * 

that the. Blackfeet Tribe was not involved. | 

*4 ae that litigation and that the issue ‘could | 


~ not have been authoritatively. disposed in 
its absence. While it does not appear that 


following: 


“It is obvious. from ' a reading of’ the 


opinion that the issue. of State power was . 

| raised in. the case by the Blackfeet. Tribe : 
and. was, not developed, . as: ‘suggested by me 
a, | your. letter, solely as an issued pala 
“the State and British-American, . yew? 
_ Your arguments have not Pee aac us 
that the. conclusion Yeached in the: de- 

cision of Oct. 27, 1966—that the land in. 
question’ was “bought and paid:for” with- — 
in the meaning of the Act of Feb. 28; 189i. 


(26 Stat. 795, 25 U.S.C. § 897 [1970])—is 


. -erroneous.. The. ee for -reconsider- 


7 Denied. 


- ation i is hereby denied. 
" Sineseely ce 
 ) -Ropert EB, Vaucnan, - 
Deputy Assistant Secretary. 
: ooh the Interior. 


OF CSP, | 
November 10, 9n | 


APPEAL OF cs, INC. 


IBCA-1 187-1 276 | | | 
Peg ccs Decided Vovember 10 1997 - 


Appeal denied. 


1. ‘Contracts: ‘Disputes: ad ‘Remedies: 7 
Burden of Proof—Evidence: Burden of 


7 Proof—Rules of. Practice: Evidence | 
the Tribe participated in case in the Su- ~ 
~~ preme Court of: the United ‘States, there | 
ean be no doubt that it participated be-: 
low. The State. Supreme Court’s opinion, - 
54 P. 24 129 [1986], states that the Black- ~ 
feet Tribe filed a complaint in interven- | 
‘tion. (Ibid. at B rel and contains the | 


The Government has the: burden of proof 7 


- that the contractor. failed to: deliver the | 

goods. The contractor has the burden of - 
proof that its: failure. was. excusable. 
Where the only evidence. of excusability ” 
was a letter from the contractor Saying — 


that it was delayed by delays i in procure- 


ment of. components and unexpectedly ‘ 


- “Ttis urged most str ennonaly ‘by counsel - slower. rates of system checkout. and ‘soft- 


on behalf of. the tribe that the taxing of — 
_ royalties, if permitted to stand, is in. vio-~ 

i » Jation of the treaties and agreements be-. , 
_ tween the Indians and the United States, 
and also in violation of our ‘State Con- 
| ein ” (Ibid. at p. 138.) - 


ware: debugging, ‘the: contractor nas not 


earried its burden of proof of excusabil-_ oF 
: ity. and the appeal: is denied. | 


. APPEARANCES: “Mr, ‘samc Octilis,, bs 
Executive. Vice, President, CSP, Ine., . 

Burlington, - 
appellant; Mr. John S. ‘McMunn; De- 


‘Massachusetts, | for. the. 


partment Counsel, San. Francisco, Cali- 
fornia, for the Government, oe 


: OPINION BY ADMINISTRA- _ 


ae VE J UDGE. STEELE 


| INTERIOR BOARD OF cow: : 2 | 


FRA 0 zr APPEALS » 


“4, Desision,, The, 


: “Appeal 


2, Detailed findings of fact and _ 


| “conclusions Of law... 


(a) On Apr. 9,: 1976, | the ae 


| Geological Survey; hereafter: re- 
) ected to as: pithe. Government, ” and | 


= Mar. ° 


DECISIONS: | OF THE. 


918 


CSP, Ine. er into a ‘frm fixed 
for © 


price — “negotiated ‘contract. 


$40,406. CSP, Inc. (hereafter .re- 


- ferred to as CSP, appellant, or the 


_ contractor) agreed to deliver seven | 
pieces of equipment which would be 
- made up as a single piece of equip- . 
ment called a “high speed floating 
point array processor” (hereafter — 


called “the. processor”). This equip- 
ment is more fully described in the 
Government's RFP 249W of Feb. 


ld, a 6, and GSP’s proposal.dated 
, 1976. Delivery was to be 
made ghia. 120 days after date of | 
“award”? (4.6 e., -mpproxiipately: Aug. 7 

. was issued Aug. 24, 1976, 


9, 1976). 


ee De The processor was to be ae 
ce into the Marine Inte- 
grated Data and. Acquisition, and 
«ee Processing ‘System: on board the re- 


- gearch-vessel.8. P. Lee (Tab 2, con- 
tract file 
15808). 


: would be on time (Tab.28). 


-(d) On July 9, 1976, the Co 
ment advised the’ contractor by let- 


y ter that time was of the essence. 


_(e).On July 19, 1976, the Gov- ~ 
: ernment was. ‘advised that the con-- 
tractor had 80 systems to deliver. 
~~ ahead of the one tequired. by this . 


4 contract and that ‘the contractor 


, would not meet the required. deliv- : 


7 ay schedule. . 


—  (£).On Aas, 9, 1976, the Coe. 
ment sent a 10- day: show cause > let- 

7 ter to appellant. Be Gas | 
(g) On. Aug. 16, 1976, CSP: Ps 


plied. that it had, experienced delays 


in procurement and experienced — 


DEPARTMENT OF THE INTERIOR, 


Contract, agama 


— (e). On June. 8, ‘iste, in response 
to a written delivery status report | 
request.CSP indicated that delivery : 


[st LD. 


Awe oe of system checkout and 


‘software debugging than it ex- ; 
2 pected, and it anticipated shipment. ee 
_of the pe the week of Oct. a Patt 


1976. 


197 6, for failure to deliver on time — 
(and at returned CSP's software 


| package). . 


(i) On Nov. 29, 1976, ae ioe 


“ernment. notified CSP that it. was. 


assessing it $4, 666 ies excess costs... 
“G) On ce - 1976, CSP: . 

appealed. | % 
»(k) The + peprocuremént order : 


(1) Reprocur ed equipment was 


| delivered on Sept. 30, 1976, and ace 


cepted Oct. 5, 1976. | | 
(my The reprocurement con- | 


~ tractor. was Floating Point Sys- i 
“tems, Inc. (hereafter called “Float- 


ing Point”) which had been the 


next lowest. offeror on this solicita-- a 


tion at- 56, 539.25 . (abstract of . 
eee | 
-(n): The Coeominent has” ae ’ 


| Floating Point Systems, Inc. $45, = 
07 2 (Exhibit A to Answer). | 


8. Discussion of the law. 
2). The Government has ‘the 


“burden of proof to establish: (1) 
failure of the contractor to meetthe 
delivery schedule;. (2). reasonably, — 
prompt placement of repurchase — 
contract, (3) similarity of equip- — 
~ ment, and (4) payments actually 


made under reprocurement con- — 


; tract. 


(b). The appellant. has tha ir | 


den of. proof to establish: (1) jus- 


tifiable excuse for failure to deliver — 
on time, and (2) failure of the Gov- — 


(hb) The Goan anal a pe r - 
: fault’ termination letter on Aug. 23, 


a 2 3 -“MID- CONTINENT COAL: AND COKH: COMPANY 
eet Se” ES ene 10, 1977 oS , 


= ernment b to ‘reprocure, at a, -reason- 
able.price.: ~ - 


“gions. | 
(a) > The Géicnmens tes: sus- 


| 11, 1976” with the reprocurement — 


| Pur chase. Order. 62676, that the. re- 


procured equipment, was. similar, 


to Beasley dated Mar. 93; 197 6). 


(c) The appellant has failed to - 


sustain its burden of proof on the 


elements listed:in par. 3(b) above. 
_. .(d) The appellant is obligated to. 
- the Government in the amount of | 


$4,666 ($45,072 minus $40,406). 
_ (e) The appeal is denied. 
: Grorer S. Sry, ie 
_ . Administrative Judge. 
eit CONCUR: | 
- WiuiraMm F. McGraw, 
Administrative J wdge. | 
: 4 hatrmans 


; ‘MID-CONTINENT COAL AND 
- COKE COMPANY 
8 IBMA 204 


oo hel by: the Mining Tiiforeemént and . 
Safety Administration to: review® an: 

= 4 initial decision. entered. June %,. 1977, 7 
Oe eg Administrative Law p) judge Michael 

eer Morehouse. (Docket: “Nos... 

76X-140-P and DENV 76-89-P), 


4, Ultimate findings and conch. 


DENV 


ial 7 


vacating: two sec, .-104(b) ‘lotices of 
‘violation in a civil. penalty proceeding 7 
“brought - pursuant to sec. 109(a) of the 
_ Federal Coal Mine Health and Safety — 
7 Act of 1969 oT U. s. C. § 819 (1970)). 3 
i dained its . burden of proof ‘on. the 7 
elements listed 3 im par. ‘3(a). above. so 
a (b) We conclude from a. com- 
| parison of Floating Point's: ‘pro-- 
a 44 me 
. posal “Quote No. 1043/WRW, Mar. “Facie Case | : ; 
The mére showing by MESA that a Tete : 
“ane monitor’ was not set to. indicate a. * 


es ) true reading. does ‘not in ‘itself prove a 
(see, technical evaluation. of. Long 3 


"Affirmed, 


1 “Bederal - Coal - Mine ‘Health and 
‘Safety Act of 1969: ‘Evidence: Prima o 


prima : facie violation | aumder 30 CFR 
1 313. in: that: the terms “operative”. and 

“properly: maintained” refer to the fune- 
tional properties of the monitor and not - 
its calibration which is encompassed 


_ Within the term “frequently tested. is 


2. Federal Coal Mine ‘Health: and . 
Safety. Act of 1969: Mandatory Safety 


| Standar ds: Methane Accumulations - 


Neither the Act: ‘nor the regulations pro-_ 
. vides that. a mere presence of methane’ — 


gas.in excess of 1.0 volume per centum is 
per. se. a violation. Mid-Continent Coat 


and Coke: Company, : LIBMA 250, 79 I. D. 


736 (1972). 


3. Federal _ Coal Mine eile and 
Safety Act. of 1969: Notices of Viola- 
tion: Sufficiency ~ 


Tt is improper to aioe general regula-: 
tion governing . ventilation plans where 


the: alleged. violation is based solely on 


an excessive . accumulation of - methane 


gas. 


| Decided November 10, 1977 : : - 
: ‘APPEARANCES: ‘Thomas A. “Mas- | 


colino, Esq., - ‘Assistant Solicitor, and, ie 


Harold. J. Baer, Jr, Esq. . Trial Attor- 


ney; for: appellant, Mining Enforce-; me 
~ment and Safety Administration; Ed-. . 
ward Mulhall, Jr, Esq., for. appellee, — o 
| oe Coal and. Coke ce Oompany. 


- OPINION BY. “ADMINIS- 
PRATIVE JUDGE 
- SCHELLENBERG 


INTERIOR BOARD OF MINE | 


OPERATIONS APPEALS 


| Factual and Procédur al a | 


B polaron’ 


“On. Dee 13, 1976, & Tones was’ | 
held at Glenwood ‘Springs, Colo-. 
rado, at which time the Mining En- | 
forcement and Safety Administra- a, 
tion. (MESA) sought the. assess- 
ment of. civil penalties. against 
Mid-Continent: Coal 
and Coke Company for 11 viola- 
tions of health or safety standards. 


respondent, 


at its Dutch Creek. No. 1 and 9 


Mines at Redstone, Pitkin, County, 


| Colorado. Four original cases were 


initiated under 48 CFR 4.540 and 
were conbolidated : for arin and 7 


decision. 


June 29, 1977, MESA filed with the 


' Board ‘its Notice ot Appeal, and. 
: presently urges us to reverse the 
 Judge’s- decision with: respect to 


these latter two vacated notices: 


DECISIONS OF THE: DEPARTMENT OF THE INTERIOR | 


- Docket No. - 
which alleged the following condi- _ 
- tion in violation of 80 CFR 75. 313° 


| “8t LD. 
“The first of. the eee aire 


under review is Notice No. 9. LV i in: 
DENV 7 6X140-P, 


(sec. 303 (1) of the Act)*: “(T]he 


‘methane monitor on a.12 CM con-- 
_ + tinuous mining machine, in slopes, | 
_ was not set to indicate a ‘true read-— 


ing of the mine atmosphere i in the 


| face ar ea. ” 


~The record eclee. chee after 


repairs were completed on the con- 
- tinuous miner’s trailing cable at a 
point 300 feet-“from the face. the 
machine was energized which in ~~ 
turn energized the. eaethane: moni-, 


tor:. Inspector Louis Villegos, a 


duly. authorized representative of. 


MESA: examined the machine and 


found that the monitor was not in-— 
-dicating a true methane reading. He 


permitted the machine to be tram- 


med toward the face SO the methane 
After an analysis of the six siti | 
Lory criteria of section. 109(a) the. 
- Administrative Law Judge in his © 
decision of June %, 197 7, ordered the 
respondent .to pay a. combined 
penalty of $495.40 for 7 of ‘the 11 
alleged violations. Of the four re-: 
maining violations, two were dis-— 
. missed * pursuant to motion by — 
MESA, and two, Notice No. 2 LV, 
issued on Aug. 15, 1975, in Docket — 
No. DENV 76X140_P; and Notice’ 
No, 2 FES, issued on J uly 21, 1975, 
in Docket No. DENV ri 6-89-P were 
vacated by the Judge’s decision. On 


monitor could warm up during. the 
tramming: ‘period, and upon a re- 


examination of the monitor. at the 
Tace he discovered. that it was still 
“not” 
- whereupon he issued the. notice a 


indicating a true. reading, 


question. The inspector. testified 


that the monitor indicated a low | 
7 reading, but: since he lost his. notes: 
he could not_ remember what the .. 


rooding was oF 12). 


130 CHR 75. 313 provides | in Coceiment part: . : in 


'. “When installed. on any . such equipment, — 


such monitor’ shall. be kept operative and | 
properly maintained and frequently. tested as. oar, 


prescribed by the Secretary. * * * to give.a - 
warning automatically: when.the concentr ation: 


_ of-methane.* * * which shall not be more than. 
1.0: volume per centum of methane, * * * [and]. 


to deenergize automatically. equipment. aa 
when: the concentration of. methane reaches. 


cee volume bd centum of ‘methane. ee a 


91g} “MID- CONTINENT. COAL AND COKE COMPANY : 
vie oes ‘ . toll 10, cal . 


‘The ieanondentss mine “manager | 


testified that immediately. after the 
monitor: was. energized ‘the mine — 


mechanic tested it and reported a 


high reading of 0.5 percent meth-. 


ane, in a 0.0 percent methane at- 
mosphere, whereupon the machine 
was trammed. toward the face and 
the monitor properly adjusted. 
The Administrative Law Judge 


concluded that the adjustment: 
made by the respondent constituted . 
a normal procedure: within the. 
mine, and the only. evidence relat-— 


ing is the methane readings was the 


0.5 reading made by respondent’s. 
mechanic. The Judge determined 
~ that the monitor. was:set to indicate - 
a true: reading of the mine atmo- 


sphere prior to the start of actual 


mining and he ther efore vacated : 


the notice. 


” tion of 30 CFR. 75.313 is. to con- 
clude that all the regulations de- 


mand is that a regular maintenarice » 
schedule ‘as required by 30 CFR ~ 


75.8138-1 be followed, and the effect 
of such rationale. ould be to ren- 


der 30 CFR 75.313, meaningless, 


thus making the statutory mandate 
of sec. 303(1) of the Act subordi- 


nate to the schedule and record-: 


keeping requirements of 30 CFR 
1BB1B 1 | 
The second notice under review; 
Notice No. 2 FES, in Docket No. 
DENV 76-89-P, cited a violation 


of 30 CFR 75.301 (sec. 303 (b) of - 
the Act)? and. alleged that “meth- . 


2°30 CFR 7. 301 orovided in pertinent part: 
_ “All active. workings: ‘shall be ventilated by 


921. 


ane in excess of of 0% was. , detected e 
in the left-side. of the. face area of. 
No. 4 entry. of the 2 North section. 


Mining was in progress at this 


place.” . 
Prior to issuing the notice of vio- 
lation, the inspector observed 


miners in the process of loading a 
shuttle car in the face area of the 
No. 4 entry of the 2 North section 


_ of respondent’s mine. After the | 


loading was completed the inspector 
took a.methane reading on the high 


side of the face, which revealed the — 
presence. of thethane in excess of 5 
percent, He then issued the notice _ 
for what he felt. was an insufficient 


current, of air to dilute the accumu- , 


“Jation of methane at the face. 


~The Administrative Law J udge 


concluded that the ventilating cur- | 
, - pent of air was sufficient to dilute __ 
On appeal, MESA eae that | 
to accept the Judge’s | interpreta- 


and render harmless the excessive — 


methane accumulation at the face, 


and noted that the inspector failed 


_ to require an- increase in the quan- 
? iy and sth - air as pabower ss 


nr 


deemed ib significarit that the i | 


a spondent was cited under a general | 
3 regulation | 


governing eanuilation 
plans, rather than one of the specific 


‘regulations. dealing with methane 


accumulation, and thereby vacated 


the notice. 


a uEeRE of air * * * “aid the volume: and 


velocity of the current of air ‘shall be sufficient 


. to dilute, render harmless, and to carry aw ay,. 


flammable, explosive, noxious. and harmful 
gases, and:dust, and. smoke and explosive 


fumes. *.* * The authorized representative of 


the Secretary may require in any coal mine a. 


greater quantity. and velocity of air-when he 
finds it. necessary to protect the health | or Ae Sed 


safety. of miners.’ 


922, 


In its bhef: MESA argues Qine a5 


the mere fact that a 5 percent ac- 
cumulation was ‘present. demon- 


strates the error of. the Judge’s rul- 


: ing that the ventilating ctirrent was 
sufficient to dilute and qantas harm- 


Jess the methane liberated during 


the reg ular course of mining. It sub- 
mits that it is only necessary'to show 
a harmful accumulation of nexious 


or poisonous gases, and not a viola- _ 
— tion of the ventilation ‘plan in erder 


to sustain a violation of 80 CER 


ee ss 301 or sec. = 808 (b) of the Act. 


Issue on Appeal 


. “Whether the two notices of vio- 
lation in Docket Nos. DENV 76X 


—140-P and DENV. 76-89-P were, 


| ‘properly vaeated. | 
* Discussion 


| Notice No. 2 LY, Docket No. 
DEN V 76X140-P 


Gorn: the J udge’ s decision, 
| the transcript. of the hearing, and 


the briefs of the parties, the Board | 


is of the opinion that MESA’s argu- 
- ment is nonpersuasive and therefore 
- cannot prevail. The Administrative 
Law Judge found that pursuant to 
‘normal. procedure. in the mine the 
methane monitor was adjusted peri- 
 odically. and was properly cali- 


_ brated prior to the start of actual _ 
_ mining. In light of these undisputed 
findings of fact we reach the same. 


conclusion as did the Judge. 


In a proceeding for the assess- 
-- ment of civil penalties, it is incum- 
~ bent. upon MESA to bear the: bur- 


den of presenting such evidence as 


. DECISIONS. OF. THE DEPARTMENT. OF: THE INTERIOR 


- erative or not 


| eee: 


is necessary to eteblial the fact of 
violation, which in law will suffice 
for proof. until contradicated ° or 


overcome by evidence presented by 


the operator. In- the instant ‘case 


‘MESA lias failed to meet: this bur- 
den and: prove a prima, facie viola- 


tion of 830 CFR 75.313 by showing 
that the methane: monitor ‘was inop- 
“properly main- i 

tained. ae eo @ 
Sea We: are not prone: to engage 
in a play on words, but contrary to 
MESA’s interpretation of 30 CFR 


75.313 we conclude that the terms — 
- “operative” and “properly main- 


tained” were meant to refer to the — 
functional properties of the monitor _ 


and not: its calibration, which we in- oe 


terpret as being encompassed i in the 
term “frequently tested.” The fre- 
quency of testing issue was not. 
raised by MESA and ‘therefore | ‘Is 
not heré considered. . | - 
Accordingly, the J ndge’ S Renae : 
vacating the notice of Violation in 
this docket is affirmed. Ee 


‘Notice No.2 FES. Docket No. i 
DENY %6-89-P 


“With respect to the. issue et 


whether, the Administrative. Law 
Judge erred in- dismissing the no- 
tice of violation In’ Docket No.» 
“DENV 76-89-P, we conclude. that 
he did not. Consistent with our de- +e 


cision is the position of the respond- 


ent who argues that the notice under 


review should be dismissed. on two 


theories, First, it submits that meth- 


ane accumulation is not per se a 


violation of the Act, and. second, the 


notice was improperly issued. under 


a)” ene “MID- CONTINENT COAL “AND COKE 
| | | | November 10, (1977 


CK R a De 301 and therefore cannot 
be. sustained. 


[2] As to the. relppandlenit’s. first 
| argument, we find that. the. instant. 
case is controlled by the. Board’s. 
earlier decision in: Mid- Continent . 
Coal and Coke Company, 1 IBMA © 
250, 79 I.D. 736 (1972) in which we 
“Neither the Act nor the  ¢ 
- Regulations provides that a mere 


, eistod: 


presence of methane gas in excess 


of 1.0. volume per centum is per se as 


s violation.” 


We perceive no ie to alter 7 


the application of the legal princi- 


ple of our earlier decision based on 
the facts of the instant case. We SO_ 
hold despite MESA’s contrary con-_ 
tention that the notice under review 
cited a. potentially” explosive ac-. 


cumulation of 5. percent methane, 
and is therefore not “nearly identi- 


cal” to the earlier: decision in which . 
only a 1.2 percent methane concen- 
tration was found. Such: an argu- 


ment is viewed as an erroneous at- 


tempt. to. circumvent. the Board’s 
earlier rationale. By: employing the 
phrase “in excess of 1.0 volume per — 
-centum” the Board’s” ‘decision en- 
compassed a. 5 percent accumula- | 


tion as 1 not a oe pine oe 


3 Although we SO coneinde,, we are in: “no. 
sense. condoning ‘the’ presence of ‘such an ex~.. 
plosive accumulation. We readily. recognize the ee 


inherent dangers associated with the presence 


* of 5.0 percent methane, which is’ ‘sufficient ‘to . 
justify the issuance of a: withdrawal order 


under: sec. 104(a): as constituting an “immi- 
nent danger’? (see Hastern. Associated Coal 
Corp., 3 IBMA 60, 81 ‘I.D. 153, 1973-1974 
OSHD par., “17.550. (1974) ; and. Pitisburgh 
' Coal Co.;, 2° iBMA 277, SO 1.D:-656,-1973-1974 
OSHD ‘par,.. 16, 776 (1973)):: - Contrary to 
| MESA’s. contention,. our decision - -would not 
_ deprive. it, of enforcement: responsibility : under 
the Act, in that itis free to ‘cite the operator 


under: section: 104(a)° or other specific: regula 


tions, EAE xo methane. 


COMPANY > oo ; 


The ee is ‘of ee opinion that = | 


it would. be. patently inconsistent: a 
- administration to hold that-an ex- — 
"cessive methane accumulation con- 


stitutes a. violation: under 30. CFR s 


75.801 when the provisions of 30. 


CFR 7. 308 provide for specific ac-. 


tions: to be taken when ‘such’ an exX- | 


cessive accumulation i is discovered. 


- As we stated i in ourearlier Mid-Con-.. 
tinent decision it is the failure to 


act upol. becoming aware of the 


presence of an excessive methane 
accumulation that constitutes the 
_. violation, and not the excess as such. 
~The regulations contemplate that 


even with an approved ventilation 


plan which is purportedly sufficient 
to “dilute and. render harmless . 


plosive, noxious, and harmful gases” 


excessive accumulations of gas may 
still be detected from time to time ~ 
in, which event. changes or adjust- — 
| nients. are to be made. Also, pre- 


sumably when the. changes baconis 


‘so frequent as to become the rule 
vather than the exception, - a new 
plan must be adopted. and more air 
‘coursed | through: the, area. of the 
maine affected. re i 


[8]. Clearly the ebppeitini ‘gan. 


not be properly cited for excessive 
aS methane acctimulation under a Sec- 
tion designed primarily for the. 
~ establishment of a ventilation plan — 
when such - 
at the mine, and as stated by MESA 
in its brief the notice was issued | 
; solely because of a 5. percent. meth-- ate 
ane accumulation at the face. 4Ttis 
also deemed significant that in this — 
instance’ MESA failed to exercise 


was already in existence 





- 4 Appellant's Brief, p. 3. ec 


924 DECISIONS: ‘OF THE: 
any of its other enforcement powers 
. provided by the Act and the eee. 
— tations? 

“We have consistently held that 


| we. do not presume to dictate to 


_ MESA how to enforce the provi- . 


sions of the Act. Our function is to 
_ determine only the correctness of its 
past enforcement actions. In the in- 


stant case for MESA to cite the re- _ 


- spondent. under an inappropriate 


standard. warr ants ay dismissal of : 


oe WOLiCe: | 
Therefore, the ies of ha Ad- 


ministrative Law Judge dismissing : 


the notice of violation i in' this docket 


- is affirmed. | 
- In sum, the Board. conclndes that, 


the Judge gave full and fair con- 
sideration to all relevant testimony 
and evidence and that the findings, 


- conclusions and resulting order va- 


| 7 cating the notices at issue herein are 
a by the record. | 


ORDER 


“WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (48 
CFR 41(4)), IT IS HEREBY 
ORDERED that the decision of the 

Judge in the above-captioned case 
; IS AFFIRMED.. 


8 - Howaxn Zz. Sees JR. 
| - Administrative eae 


J cONCUR? 


Davi. Doan, 2 o 
| Chief Administrative J wdge. | 


7 5 These. regulations include 30 CFR 75. 307 
(methane examinations) ; 30 CFR 75.307-1 
(examinations at-the face) ; 30 CFR 75.308 


(accumulations at the face); and 30 CFR — 


75. 308-2. eo for methane), 
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nishing of. governors | for 
‘turbines is dismissed for want of juris- 
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APPEAL OF CHESTON COMPANY + 


TRCA-1093-1-78 | 
Decided ¥ ovember 19. 1976 : 


Contract: No. 14-06-D-7029, Solicita- 
tion No. 
‘Hydraulic Turbines; Grand -Coulee 
Dam, 


DS—6822, | ‘Governors for 


Third Powerplant, Columbia 
Basin Project, Washington, Bure ae 
Reclamation. — 


DISMISSED. 


1. Contracts: Disputes and Beniediee: 

si in agen Performance 
Default: Suspension of .Work— 

Riles of Practice: Appeals: Dismissal 


A contractor’ Ss claim for additional costs 
attributed to the Government’s delay in 
requesting contemplated installation serv- 
ices under a contract calling for the fur- 


diction’ where the Board finds that the 
claim asserted isnot redressable under _ 
the Changes clause of Standard Form 32 
(Supply: Contract) or under the special 


Suspension of Deliveries (or Services) 


clause which reserves to the Government 
the right to suspend services and pre- 
serves the contractor’s right to ‘make 
claim therefor but fails to provide that — 
any costs attributable to such suspension 
shall be recoverable by way of an ad- _ 
justment to the contract price. | 


APPEARANCES: Mr. Richard M. Hill 
President, Cheston Company, Rancocas, | 
_ ‘New Jersey, for the appellant; Mr.. 
John P. Lange, Department Counsel, 
Denver, Colorado, for the Government. 


OPINION. BY CHIEF ADMIN- 
ISTRATIVE JUDGE MCGRAW 


INTERIOR BOARD OF 
CONTRACT APPEALS 


7 The principal ‘question raised by 


‘this appeal 1s whether the contrac- | 


*Not in Chronological Order. . 


hydraulic | 


ae er “APPEAL OF. 


CHE ISTON COMPANY 


_ November 19, 1976 


= : : “tor’s S ‘lain for none attributed '6 the 7 
~ Government’s delay 1 in ordering in- 


stallation services contemplated by 


ae the contract represents a claim aris- 
ing under the contract over which - 
the Board has jurisdiction.’ ‘For the: 
_ reasons hereinaiter stated, we con-_ 
clude that the claim. piresenited is 


: not, subject to our: Jurisdiction. 


Findings of Fact 


ae instant contract 


~_ Third Powerplant, ‘at. the Grand 


Coulee: Dam “in ‘Washington, Ac 
-. cording to.the terms of the contract. _ 
the governors: for units 19, 20, and. 

21 were initially. scheduled to be ~ 


for shipment of governors for units 


19, 20, and 21 being extended to. 
May 25 and August. 16, 1978, and 
197 4, “respectively 


aa anuary 13, 
. (Exh. 3)? 
The contract: authorized the Gov- 


_ ernment: to require the contractor 


‘to furnish an erecting engineer to 
‘supervise the installation of the 


1 Baldwin-Lima-Hamilton Corpo ration. 
Throughout the opinion appellant’s predeces- 
'. Sor in interest and the party prosecuting this 
- appeal (the Cheston Company) will be -re- 


ferred to as either the contractor or appellant. - 
2 Finding of Fact of Apr, 4;.1973. All refer- 
ences to. exhibits. are to hese contained in the | 


aoneal, file, Beet . 


was. 
7 _ awarded to the appellant’s prede- : 
- cessor in interest + in the amount of | 
: $587, 798 on J uly 93, 1970. The con- ~ 
~ tract called for. the furnishing of |. 
. three electro hydraulic-type gOv-: 
ernors for regulating the speed of _ 
_ three hydraulic turbines for the construed as denying ‘the contractor ac- 
_tual, reasonable; and necessary expenses . 
due to delays, - caused by such suspen : 


“governors i in question. Based upon 

the solicitation showing that the — 
services : ofan. erecting engineer 
would be: required for 100 calendar 


days; the contractor submitted a 


bid price for supplying such serv- 


ices of $100 per ealendar day. In 


addition to the General Provisions 
contained in: Standard. Form 382 _ 
(June 1964 Edition), the Contract 
(Exh. 1) included a Special Condi- 
‘tion reading in pertinent part as 


follows: 


A-6 Suspension oe Deliveries: (or Serv-_ 
ices) —The Government may at any time 


but such right of suspension shall not be _ 


sion EN on 593 


By letter - dated i 10, 1975 


- a (Exh. 5), the contracting officer no- 
_ shipped’ on or before Jan. 12. and sv 


— July 11, 1973, and Jan. (e 1974, re- 
a spectively. Time extensions fon ex~ 
cusable delays resulted in the time 


tified the contractor that the serv- 
ices of an erection engineer would 


‘be required at Coulee Dam, Wash- | 
ington, beginning May 1, 1975, to 
supervise. the installation of: the | 

turbine governors and that pay- 

“ment for-such services would be 
made at the rates indicated in the 
bidding schedule of the contract. 


In its response.of Apr. 16, 1975 
(Exh. 6), the contractor advised , 
that: an erection engineer would re- | 
port to Coulee Dam on the date 
specified after which it. stated: 


We respectfully invite your attention 


to the-contrast in rates for: Erecting En- 


giners between - that.of the subject con- 


~ tract, viz., $100 ‘per day, versus Bureau 
ee a of Reclamation Contract DS 6999 which | 


suspend,. ‘In whole or in part, ‘delivery of — 
7 materials or performance of service to. 
be supplied by the eontractor hereunder 


926, | 


. is 9159 per day, and Bureau Contract DS 


| 7028 which is $168 per day. 


, “The wide variation. petween the ae 
for Grand: Coulee VS. Mt. ‘Bibert and . 


; Teton is a reflection of two. conditions, 


the. unforeseeable inflation of the na- 
tional economy and the equally unfore- : 
-seeable extended time between Grand. 
Coulee contract inception and equip: 


ment erection: 
- We? 
modified to. increase the ‘daily rate. for 


the services. of our erecting engineer - 
from $100. per. day to the more equitable z 


rate of ee per ae 


* te we 7] sis a ee 
ao 


Throughout. tia ° ensuing | corre- 
spondence the contractor has main-— 
tained that it is. entitled to be paid: 
for all erection engineering services - 


furnished at the rate of $168 per 


the Government was that the con- 


~ tractor’s” request. for’ additional : 


compensation for such services ap- 


peared not to be meritorious.’ Fol- 
lowing further discussion. . and the - 


eee. of: additional informa- 


tion by the contractor, the contract-_ 
ing officer » forwarded a proposed. 
amendment. to the contract under 


which erecting engineering services 


would be paid for on two different 
“bases (Exh, 10). ‘For the first 120 
days of such servicés (the solicita- 
 ‘tion’s estimate of 100 days’ plus. a 


| 20, percent variation), the contrac- i re 
| | creased. costs. ‘sustained by the cou- 


tractor i in fur nishing the services of 


ry s'The ‘eontrneting: officer's letter to the con- 


tractor of July 28, 1975 (Exhibit 7), concludes » 


with the following. statement : “Therefore, in 
view of the’ fact that the ‘contract’ specifically 


prohibits the Government from paying your . 


“Inereased costs-during the contract period and 


1975, your request for additional compensation 
“for the increased ° costs for erecting. engineer 
8 ‘services appears to be without merit. es 


on DECISIONS OF. ‘THE ‘DEPARTMENT: oF THE INTERIOR. 


~ that” ‘the - contracting | 
without. authority to ‘equitably ad: _ 
“just: the contract, to pay any. in- 


LSS LD. 


tor would receive a. lump-sum eT oe 
“ment of $1, 998 to compensate it for.” 
the fact that the erecting engineer’s — 
services had been, furnished. begin- ~~ 
ning May ae “1975 By rather. than 
- within a. reasonable period after. the 
three governors were scheduled. for 
shipment: in early 1974, For the. 
estimated additional 250 days. the. 


Pah genet that. our - conbract be c 
services of an erecting engineer — 


would be. required, the contractor 


would, be paid at the rate of $168. 9 26 . | e, 7 
=. perc calendar day. - 7 | 


The contractor ~ “rejected the = 


: amendment to. the contract as’ pro- 


posed, however, on the ground that 


the lump- sum. figure of $1,998 failed 
‘to give the proper effect to the data 
it had submitted’ (Exh. 14). When : 
day. The position initially taken by © 


the. proposed amendment was re-" 


turned ‘unsigned, the contracting - 
‘officer constilted the Regional Soli- 
- eitor’ s office which. confirmed ‘that. 
he had authority to direct that the — 
services of an erecting. engineer be 
| furnished beyond the contract esti- 


mated. amount. and a normal over- 


run’ (4¢., in excess of 120 days) and 
to provide. the contractor with. an 


: equitable. adjustment therefor un-- 
der the “Changes” clause. The Soli- 


citor’s office also. advised, however, | 


officer. Was 


an erecting ‘engineer for. the. first | 


“190: days he -was. required to. be at | 


the job site. for-installation (4. Cx, the ; 
. you have: not substantiated. any increased costs 


¥, ur- 
for a: period. from early. or mid-1974 to.May . difference between the cost. of. ty 


nishing such - ‘services when sched- 
: uled 3 in n early or ‘mid- 1974, and: when ‘a5. 


reads: 


824) _ APPEAL. OF. 


: actually “fyanishéd’ - 


= are 12), which also states: 


. In addition, paragraph B-19,. which a 
- covers: adjustments for. changes in cost, ke 


within my authority to determine. (Exh. | 
1425.. . 


: specifically prohibits me from paying the 


’ increased costs that you have incurred: 
7” from July 28, 197 0, to. early. or mid-1974, 


when you. could have reasonably. antici- ; hearing, the Board: Coed aa ae 
= , 


: Order Settling Record on Apr. 18, 
‘1976. The. Order provided that — 


' pated furnishing the services of the erect- 
ing engineer at the rate specified in the 


" bidding schedule at the timte you. ‘sub- | 


: mitted your. pid. 





-#The penultimate paragraph. of the. etter 


written was structured - on the premise. that 


- the’services-of the erecting engineer would be. 
‘required on or about early spring of 1974; 
while in actual fact, this time frame - was 


delayed: through no ‘fault:of the Cheston Com- 
- pany, until: May 1; 1975. What | we propose 


is a simple contract. change. incorporating the 


actual time frame in which the service. work 
is being accomplished and. B rate change com- 
_ mensurate with the time frame. os 


_. B'Ag- shown by note 4, supra,’ the: Apalent 
_ contemplated that the services of an erecting 
engineer would be required “on or about early. 
"spring of 1974.” Prior to that time the'rate for 
* the services of erecting engineers: had increased: 
materially: over the $100 rate per calendar day — By 
.. day. Appellant: seeks payment of 
instant. contract. In tbe contracting officer’s 
‘letter to the contractor of July 28; 1975, the 
7 ie * * our-stafl - 
_ has reviewed Solicitation No. ‘DS-6999. offered _ 
_. June 15, 1973, and Solicitation -No.. DS= 7028 
offered Oct: 31,. 1973, and. found that you had 7 


for such services. reflected. in the bid. on the 


following statement. is made : 


bid $159 and $168. per. calendar day, respec- 


tively, for the services of toad erecting. engi 


neers * * *? (Exhibit 7). 
The amounts shown by. the: Govesiinent to 


4 have been bid by. the contractor. on'these solici- | 
‘tations correspond to the figures. used by the ~ 


- egntractor in its letter of Apr. 16, 1975 (Exh.. 


_-6)-as Shown by the portion of the letter quoted 7 
. May 1. (1975, 


in the text, supra. 


CHESTON COMPANY - 
ae Noveniber 19, 1976 


: ‘commencing ; : 
: May if 1975). The legal advice SO ; 
received i is reflected in. “the contract- 


ing officer’s decision of Dec, 5, 1975 a oweren 


‘Construction Corporation 64 ID 376 and 


‘service’ of the erecting » engineer, : 
assumed that the installation contractor was 


ag ere: that ‘you encountered ‘unforeseen ; 


additional costs during the period of Gov- 


ernment: delay ° and. we feel that . addi- ,: 


tional compensation — should be made. 
in: accordance with. Weardco 


Comptioller General . Decision B-154572 : 
dated. Apr. 11, 1965, this claim is siot 


ee. ici Hier: party requested’ a 


either party .might. supplement the 


ee. the: course ofr cocane: a nae record with additional documents or | 
a posal made in the appellant’s letter: 
“of Dec. 16,1975 (Exh. ee es thee con-— 


7 tracting officer stated: 


. exhibits and file briefs by May 17, 


1976, ae the Government has filed 
a brief. - 
2 Your claim for ‘inereased cost for s serv- > 
ices of your erecting engineer’has again ~ 
~ been reviewed. We. ‘cannot agree that | 
there is any: entitlement for. increased ae 
costs during the contract period.* We do. 


“Decision 


“tty In the findings irom spbiel 
the instant appeal was ‘taken, the 
contracting officer found that he was 


- without. authority: to increase the 


“Specifically, the contract as originally ~ rate payable: for. the services Or an 


erecting engineer. for the first 120 7 


calendar days such services would | 
be required for the installation of — 
- governorson turbines but that for 
- any: number. of days erecting: en- 
_gineer. services. were required be- 
yond. the first 120 days (100 days — 


as. estimated 1 in the contract plus 20 


days for a normal overrun), the — 


Government would pay $168.26 per 


- $168. 26 per day for the first 120 days _ 
“as well as for any period. thereafter. : 





6 The arecting! engineer was to. supervise. the 


“ installation of the governors and the starting 
and” operating. of the equipment until the: 


field tests. were . completed but the three gov-. 


_ernors were to be installed by another con- 


tractor. ‘Although the record does. not. disclose — 
the ‘reason’ for the. delay in ordering | the 
Wwe. have- 


not ready - for. the: erecting er until 


928 st in OF THE 


DE .CISIONS 


: The Government’s Bree ee 
that the contracting officer is with-: 


out’ authority to “pay tor delay” 
standard 


under either. the 
“Changes” clause 7 or the “Suspen- 


sion of: Deliveries (or Services)” 
clause quoted above. In support of | 
its position respecting the latter | 
clause, the Government cites our de- : 
cisions in'R. A. Heinte Construction 
—Co., IBCA-403: (June 80, 1966), 73 
LD. 196, 66-1 BCA par. 5663 and in: 
Weardco Construction Corporation, 


IBCA-48 (Sept. 30, 1957), 64 LD. 
376, 57-2 BCA par. 1440. 


similar to the clause quoted above. 


['Tyhe 


; “Changes”. clause outlining the scope of cover- 
_ age, the Government brief states : 


delay.’”’ See. Cosmos Hngineers, Inc., IBCA~ 
979-12—72 (Mar. 28, AONB) 5 ao -1 BCA par. 


~ 9972, . 
The present. appeal ig similar to ‘Cosmos 


“in that this case algo involved postponement of 
| relating to board jurisdiction have © 


been issued by the. Supreme ' Court, | 
_the Court of Claims and the various. 
: boar ds. In our view the question of 
"whether or not the Board has j juris- 


the contemplated installation dates ‘without 


any change. in- the order or: peduence. in. which 


_ the work was to be performed. 

Also noteworthy is the fact that the enpaces 
clause interpreted. in Cosmos and with which 
‘we are here concerned ds identical. ‘to the 


- Changes clause construed in Weldfab,: Inc., . 


TBCA-268 (Aug. 11, 1961), 68 LD. 241, 61-2 
BCA par, 3121, in which the Board found that 


delay costs incurred prior-to the issuance of. 
the order which put an‘end to the delay were | 


not covered by the Changes clause. 
We; therefore, conclude that the contractor’ s 
claim for cost-attributed to the: Government's 
delay in ordering. contemplated | engineering 
services is not a claim. Temotene paces the 
“Changes” clause. Se aie, - ; 


‘DEPARTMENT ‘OF THE INTERIOR 


“suspension : of: work” | 
clause contained in this contract does not . 


“There is no | 
‘authority set forth in ‘this clause which. would 
permit the Contracting. Officer to ‘pay: for, 


‘ at 84 LD. 


grant to ‘the contracting officer, either 
expressly or by necessary .: implication, 


the authority. to make an equitable ad- — 


justment in the contract price in order © 


to compensate a contractor for expenses 


incurred because of a suspension of work 


directed or required by the Government. , 
The reference in that clause to “actual, 
reasonable, and necessary expenses due — 
to delays, caused | by such suspension” 


appears to: be for the purpose of saving to 


~ the contractor the right, which a: reserva-» 


tion of suspension authority by the Gov-) a 


| ernment would otherwise cause him to stg 


lose,. of recovering: ‘through court pro- 


ceedings such damages as he may have ~ 
3 sustained by reason. of. a suspension de 


The : 
clauses construed in Heintz and in- 
Weardco were, insofar as pertinent - 
to the instant appeal, substantially. 


order, and. not to- be. for. the purpose of 


- creating a basis. for. the administrative | =. 
assessment of those damages. It contains © 


no provision comparable to the. affirma- 
tive authorization for the making of an 


~~”. equitable adjustment by the. contracting . 

Concerning its authority to pro-— 
vide an. equitable adjustment under 
the terms of the clause involved in 
, Weardco, the Boardstated: ., ©. 


officer which appears in some of the other 


forms of “suspension of wor ”? -alauses = 
‘used by Government agencies. 
supplied.) — 


(Italies , 


(64. LD. 876, 383, Bre BOA ‘at 4842 | 


} (1957) ys 


“althous: the . fone ne oak has 


- 7 After quoting the portion of the standard ae cited if eunte, and Weardco as dis- 
“positive of the question presented, 
Wwe are mindful of the fact that al- 
-most.a score of years has elapsed 
since the Weardco decision was 
rendered and. that . during. that 


period - many important decisions - , 


diction over the claim. involved in 


the instant appeal can best be deter- ue 


mined by having recourse to criteria 
set. forth in Onated States v. Utah — 


Construction: & Mining Oo, 384 
| US 


304 (2960), and. apphed” in 


. various. factual situations: in later 
cases, 

“Perhaps miat helpful i in resolving 
“the 3 issue before us are the: following 
remarks i m Utah: 


- When. the ‘contract, makes. provision 


_ for. equitable adjustment of. particular. 


 Glaims, such claims may. be regarded as 
converted from’ breach of contract claims 
to claims for relief under the contract. 
‘See Morrison-Knudsen Oo. .v. United 
- States, 170. Ct. Cl: 757, 345 F. 2d 833 


(1965)..* * * For ease of reference we. 


will therefore use the term “breach of 
contract claims” to refer to contract 
claims that are not redressable under 
specific contract adjustment DEOVISIONS: 


- (8840, S. 404-405, footnote 6.) 


The emphasis i in. U tah upon the 
contract making | provision for 
” equitable adjustment and claims 
being . redressable under specific 
contract adjustment provisions as 


distinguished from what would 


otherwise be claims for breach of 
contract ‘has been underscored by 


the Court of Claims i in a number of | 


subsequent. decisions. The year after 
the 7 tah decision, was rendered, a 
question. ~ arose: concerning the 


nature of board jurisdiction 3 in the: 


case of the Zen Company and As- 
- sociates v. United States, 181 Ct. Cl. 


99 (1967). Citing U tal, the Court: 


: of Claims stated at 36: 


_# * ® To.the extent that. complete re- 
lief is available under a specific. provi- 





- §8Prior to. the Len decision, the Board had 
: ‘applied the Utah. guidelines in resolving the 
jurisdictional questions squarely raised in 


American Cement Cor poration, TBCA-496-5— 


65 and IBCA-—578-7-66 (Sept. .21, 1966), 73 
LD. 266; 66-2 BCA par. 5849, affirmed. On Te- 
consideration, 74.1. D. 15, 66-2 BCA par. 6065, 
In that case the. Board stated : “For a claim to 


_. be cognizable under the contract, however, it 
“must be shown. that there is a- ‘contract pro- . 


Vision . under which relief of the’ type sought 
- could be granted. a a I.D. 271, 66-2 BCA 
at 27, 158. 
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sion—i. e., the claim is both cognizable ; 
under and adjustable by the terms of the 
contract—such as the currently standard | 


. “Changes”, “Changed Conditions”, or “In- 
“sSpection” clauses, the controversy arises 


under the contract and is. subject: to ini- 
tial _ administrative resolution. as -pro- 
vided in the normal “Disputes” article. _ 


‘But if a fair reading of . the particular 


contract shows that the specific ‘dispute _ 


has not been committed to agency deci-. . 
gion, the claims are then fora 


“pure” 
breach of contract and are. considered de 
novo in this. court. .( Footnote omitted.)°.. 


Later cases ei a include : 





S Later in’ the opinion ‘the. ‘Court ginteas 
# * #- Although arising as. ‘a Yesult of the ~ 
operation of that. article,’ the claims. are not 


made adjustable under or by it. The Supreme 


Court,. this court, and the Armed Services 
Board have said’ on matiy. occasions that. ‘dis- 
putes cannot ‘arise. under’ the. contract and 
need not be presented to. an: ‘administrative 
tribunal unless some substantive contract: pro-. 


. yision authorizes the granting of a specifié 


type of Teliet. (footnote Vaalasid (asi ae Cl : 
51.) = , . 
10 Marden Cor por ation. v. United States, 194 


Ct: Cl. 799 (1971) is one’ of such cases. In | 
Marden the Court of. Claims found that. the - 


Permits and Responsibilities clause included i in 
the General Provisions of Standard Form 23-4 
was not a contract adjustment provision under 
the test enunciated in Utah: The: absence of 
jurisdiction in the Armed Services Board, how-. 
ever, appears to have. been predicated pri- 


marily upon the Court’s finding that the work --_ 


performed by: the contractor. following the col- 
lapse of a portion of an airplane hangar prior 
to completion and. acceptance constituted a 
cardinal ‘change and was therefore not redress- 


- able under the standard: “Changes”: clause. 


Thus in distinguishing its. prior. ‘holding in L, 


W. Foster. Sportswear Co. v. United States,.. 
(186 Ct. Cl. 499 (1969), the Court. stated : 


“We. 
adhere to the view stated in Foster. Where a _ 
plaintiff, ina Government: contract case, states | 
a claim which is fully redressable under. the 
contract, the plaintiff cannot be permitted.to- 
maintain a separate claim for breach which is 


merely a réchardcterization of the claim which .. 


is redressbale under the: contract. To allow a 
plaintiff. to maintain. such | a claim would — 
amount to subversion. of the Utah decision. We . 


would be inclined’ to view the present case ; 


as indistinguishable from Foster if it were not 
for the fact that, in our opinion, plaintiff's 


claim, when characterized as.a change (as‘in. — 
Count I) , is not redressable under the Changes tan Sele 
clause because it alleges a cardinal change. nl oe 


ae Ct. Cl, 808.) 


the - 


— 930— 
Bird é ‘Sons, Ine. av. United States, 
190 Ct. Cl. 426, 432. (1970) (“It is 


~ settled law that the Disputes clause. 
applies only ‘to the extent complete 
relief is available under a specific” 


contract _ adjustment ~ provision,’ 


| United States v. Utah Constr, & 
3894, | 402 


Mining Oo. 384 US. 
— (1966) [Emphasis added] ; ‘that j is, 


some. ‘other *:* * ‘[elause] of the. 
—- eontract. calling for equitable ad- 

_ that the jurisdiction of contract ap- 
peals boards is limited to claims un- 


justment of the * * * price or ex- 


tensions of time upon the occur= 
—Oroun 
— Coat Front Co. v. United States, - 
386. U.S. 503, 506° (1967) (Empha- 
and Sanders 
Associates, Inc. v. United States, 
191 Ct. Cl. 157, 168. (1970) Ca 3 


_rence of certain events.’ 
sis added]. a ee 


[I]tis sufficient to. say that the pay- 
ments clause in question is not the 
type of ‘specific contract adjust- 

ment provision’ contemplated by 
the Court in United States v. Utah 


Constr. & Mining. Co., 384 U.S. 394, 
* We do not feel 
that the “payments. clause in this 
case was cast in terms of contract | 
price adjustment, as. specified _ in 
Utah, such that. the parties in- . 
tended liability to bea matter for 
| administrative. disposition under | 
= A Beoiners 


402 (1966) * * 


disputes. clause. 
omitted) * ieee DY 


- Board decisions i in cohich the ju- - 


: edicv onal: questions — presented 
have been resolved: on the: basis of 


- applying thé test’ enunciated in 
 Utah—as foreshadowed in earlier or 
elaborated upon in later Court of 
.. Claims cases—include KE. H. M Ore 
a hoefer, Jr. Co., DOT CAB Nos. 70- 


Met al. (Feb. 27, 1970), T0-1 BCA 
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trie Power C 0. 
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aan 8177; TOM Corporation. DOT | 


‘CAB No. 70-6 (Nov. 13, 1970), 70-2 


BCA par. 8586; Bovay Engineers, 


Tne., AGBCA No. 803, (Mar.. 31, 

1971), 71-1 BCA par. 8798; His- 
torical Services, Ine. DOT CAB 
No: 71-8 (June 1, 1971), 71-1 BCA 


par. “8903; F.W. Brown Company, 


DOT CAB. No. “1-1 (June 21, 


1971), 71-2 BCA par. 8989 at 41, 561. | 
(“The law is now well established 


der specific contract clauses author- 
izing the particular relief sought, 


hE, “claims under substantive: con- 
‘tract: adjustment provisions, sepa- 


rate and apart from the Disputes 
clause itself * * *.”) ; Potomac Elee- 
GSBCA No. 3448 
(Apr. 17, 1972), 72-1 BCA par. 


9414 at 43, 724 (“* * * * This dispute 
is not one that arises ‘under this 
| agreement? according to the stand- 


ards set forth by the Supreme Court 


in United States v. Utah Construc- 
tion. & Mining. Co., 884 U.S. 394. 


(1966). There the Supreme Court 
agreed with the Court of Claims 


that the above- quoted Disputes 
clause requirement is met when the 
— pelief sought is. available under a 

specific contract adjustment. pro- . 
— vision.”) 5 
| Supply | Co., NASA BCA No. 510-7 
(June 28, 1973), 7 BQ BCA par. 
10,118. 


Southern Pipe and 


The. Armed ebaines Board. has ml 


froquently cited and construed tah | 
in deciding cases involving its ju- 


Utah* 120 _ the 


C ‘orp oration, . 


‘Before : 


Stevedoring | 


risdiction.™ | 


1 See Luzon 


ASBCA No. 15606 (Sept. 30, 1971), 71-2 BCA - 
_ ‘par. 9104, at 42,196 (“Appellant's brime con- 


, iss . 
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ASB CA had pooled ae 


questions somewhat differently de-_ 
pending upon whether the disputed ° 


_ items, involved claims asserted by 
the eontractor or ‘by the Govern- 
ment. After Utah thesame line of 


of deinarcation was maintained.* Fol- 
lowing the Court’ of ‘Claims deci- 


sions in‘ the Zen and Bird: cases, 
- SUDPA, however, the rationale for the 
ASBCA position with respect: to the 


two types of claims ° was articulated | 
with much greater ‘Specificity. See. 
J. J. Fritch, General Contractor; 
ti Rony ASBCA Nos. 13445, 13672 


tention is. that the. Dispiee: articles of its con- 
~ traets previde in themselves an adequate and 





sufficient jurisdictional basis for. the: Board's 


resolution of the merits of this appeal. We have 
consistentiy held that we will assume jurisdic- 


tion. only over claims — ‘cognizable under the 
contract,’ that is, claims under’ contract pro- 


. visions; which may ‘fairly be said to: authorize. 
_ substantive relief. J. J. Fritch, General Can- 
70-1. 


tractor, Ine., ASBCA Nos. 18445, 13672 
BCA par. 8123; ‘Lenoty Weod Finishing Co0;, 
ASBCA. No, 7950, 1964 BCA: par. 4114. This 


 . principle: hag been recognized by the Supreme 
Court, in United States.v. Utah Construction 


and Mining Co.; 384 U.S8..894 * ® #7). 


12. See the extensive discussion of the ASBCA 


_ position. in. MeGraw-Edison: Co., IBCA-699-2- 
; 68 (Oct, 28,. 1968),. 75. I.D. 350, 354- 356, 68-2 
~~ BCA par. :7835, at 34,111-34,113. 

Retention of Jurisdiction over. the Sovart: 


ment’s claim: for common law. damages -in. 


McGraw-Edison, at least for the purpose of 


completing. the administrative reeotd, was > 


predicated upon the fact that there were com: 


: mon questions of fact involved in the Govern-. 
-. menw’s claim and the claims asserted by the. - 
contractor of excusable. delay and. practical 


impossibility over which. the. Board. unques- 
tionably had jurisdiction. 

. . 128 Por example, 
ASBCA. Nos.. 137718, 18378 (June 5, 1974), 


74-2 BCA par. 10, 697 at 50,884 (‘The cases — 


- eited by appellant in challenging the Board’s 


jurisdiction, | including. the leading case of . 
United States v. Utah Construction & Mining - 
' of Cannon in Utah, supra, at footnote 11 and 


Co., 384 T.8. 394 * * * all involved claims by 
contractors ‘against the Government, As this 


7 Board has pointed out previously, ‘the rationale ; 
of the Utah decision is not present in the. 


‘situation of claims by the Government against 
_ contractors sig Lode 


id aa 


é Mining Co., 384 U. S. ov4, 


- Cl. 631, 640 * 


see. Haton Cirporation: 


(Feb. 10, 1970), 0-1 BCA. par. 8193 


and particularly Harrington & 


Richardson, Iné., ASBCA-No. 9889 
(May 30, ee : 12-2 BCA a | 9507 : 
at: 44, 295 : Pia. Ee 
In United States ¥. Utan Construction 
* the Su- | 
preme Court was concerned with, a board’s 
jurisdiction over ‘breach © of ‘eontract 


claims for delay damages by a contractor 
against the Government and_it rested:its 


decision. on. a history of. the treatment. 
given to. unliquidated damage claims by 
the boards and the. courts: over a period 
of more than.a quarter ef a century. Not 
oue of the thirty published decisions cited 
in Utah to trace. that history involved the. 


reverse situation of a breach of contract 


claim by the Government against a con- 
tractor. Early. Court of Claims decisions 
had pointed to the Comptrolier. General’s 


unwillingness to be: bound by adininistra- 


tive decisions on unliquidated | ‘damage 
claims for breach. of. contract against. the 
Government. See Anthony. Mitler, Ine..¥. | 
United States, 111 Ct. Cl. 252; 380-*. * * | 
’ To the same effect see Continental INi- 
nois Bank et at. v. United States, 126 Ct. 

eo cited -by the Supreme 

Court i in Utah, supra: ie 
“The: departments are authorized - ‘to | 
spend money, only: for the. purposes for 


which it is. appropriated - by - ‘Congress. 
: Funds are not appropriated to pay dam- 


ages for breaches of contracts.’ 7 . 
The soundness - of this. rationale . may 


“well be questioned:* but it represents a ; | 
part of the history on which the e Supreme tts 
| Court relied. | 





“'i4 The rationale does not appear to have been 
adhered to-in Cannon Construction Co. v. 


Onited. States, 162 Ct. Cl. 94 (1963): in which 


it was held that the contracting officer. had 
authority to settle the contractor's. ‘damage 
Claim for . Government delays. See discussion . 


our view of Cannon as reflected in James Knox 
dia Jak Enterprises, IBCA-684-11-67. (Feb. 
13, 1968), 68~1- BCA par, 6854 and in. Piraie’s 
Cove Marina, IBCA-1018-2-74. (Feb. 25, 


. 1975), 83 I.D..-445, 75-1 BCA par. ii. 109, 
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But such a factor is not preset t in the 


: reverse situation of claims by the Govern- 


ment against. contractors,” whether de-_ 
nominated as. equitable “adjustment ‘or. 


breach claims. In such cases, for which 


the Utah decision is not a precedent, the 


jurisdictional issue is whether the appeal 
involves a dispute on a ‘question of fact 
arising under the contract. te 


While the Armed Services Board 


has. stated that “it should be. clear 


from. the discussion in the Fritch 
appeal” that [the] Board 
share the artificially nar row View 
of its. jurisdi ction that was. articu- 
lated in the Len decision,” 7* it is 
7 i re ~ Board’s de- 





15 ; Later, on ‘the same page, the Board siaece: ; 
“This does not mean that the Board has juris- 
diction over all claims against contractors or 
that: the existence of a contract clause related 
to the subject. matter of a dispute is irrelevant. 
But it does: mean. that, where a dispute plainly 
involves questions of fact arising under the 
contract, such as’ those involving specification 
conformance, inspection procedures or similar 
performance problems, a-separate contract pro- 
vision that expressly provides for an equitable 
price or other contractual | adjustment is not 


necessarily: essential. The contractor may: ob-- 
tain the administrative relief of a decision that. . 


the Government’s claim is either partially or 
- entirely invalid, with the force of the Wunder- 
lich Act behind the Board’s factual findings. 
_ Obviously the force of the findings is no less 
- ghouid the decision be ‘unfavorable to the 
contractor.” 
16 Delcher Brothers Storage Co., ASBCA. No. 
15193 (Nov. 10, 1970), 70-2 BCA par. 8583 at 


39,876. Of. F. W. Brown Oo., DOT CAB No. 71- 


“14 (June 21, 1971), 71-2 BCA 8939 at 41,561 


(“This Board recognizes that its jurisdiction is | 
-limited and depends upon the terms of. the 
parties’ contract. We have declined jurisdiction ; 


over various claims where the contract failed 


to provide an adjustment clause for the type. 


of relief. sought (Citations omitted). It this 
view of. board » ‘jurisdiction seems. too narrow. 
or restrictive, - -the ready. solution is for the 
drafters of contract language ‘to fashion ad- 


ditional contract adjustment provisions for any. 


and all matters which. they wish to make re- 
dressable under the Disputes clause procedure. 


See Len ‘Company and Associates v. United. 


States, 181 Ct. Cl at pp. 52-53, -and- United: 


States, Ve Utah Construction and Mining Co... 


[supra} 384 U. S., at Dp. 412-413, 415-417, "). 
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does not 


cognizable 


[84 LD. 


cision on reconsideration i in Fritch 17 
that the basis for retaining juris- 


diction over the claims asserted ‘by 


the contractor in that case 1s entirely | 

compatible with the holding i in the. 

Len case. . | 
"Notwithstanding eis emphasis i in 


U tah and Len upon a specific. con- 
| tract adjustment provision. in con- 
junction with the Disputes clause as 


the sources from which board juris- 
diction i is derived, there are well rec- 
ognized. exceptions to. the. require- 


hole that the contract contain a 
substantive contract provision spe- 


cifically authorizing the relief 


sought. The same day the Len case. 


was. decided, the Court: of Claims 


handed down its decision in Schles- 


enger v. United States, 181 Ct.Cl. 
21 (1967), in which, after referring 


to the. cera de and Changed. Con- 





ay eae oe Priten *  Geriérat Contraotors: “Ine.; 


ASBCA No. 13672 (July 14, 1970, 70=2° BCA | 


8422. at:39; 192. (4% * *° [T]he Board has been 
authorized by the Secretaries to decide: Cape- 
hart claims which are, quite simply, ‘preach of — 


. contract claims. It should also be apparent 
that the Len case is not authority for a con- . 
trary conclusion. * * * Insofar as the case is ” 


flirectly relevant to the -Secretarial meémo- 


_randa, it merely contains a brief discussion of | 


the Navy memorandum. It expresses the view: 


that the memorandum had no. ‘intention: of 


requiring administrative relief for breach of 


, contract claims or of converting: breach claims. 
into claims ‘arising under’ the contract subject ae 


to .the Disputes process. While we are con- 
cerned primarily with the Air Force ‘and De- _ 
fense Inemoranda at this time, we would agree . 
with the Court's view, as thus expressed. Quite ; 
clearly we would not agree with the further. 
dictum, if it was’ ‘so intended, that claims not 
under the peculiar 
changes article may not ‘be decided. under spe-. 
cial Secretarial authority. We think the. Court 
merely meant that, ‘unless daims have been 


made cognizable under the contract ‘SO as to 
call for the application of the Wunderlich Act, ; 
. then the Court may not be. ousted. from. a. de : 


DOVO. trial. " (Footnotes omitted. ) 


‘Capehart: = 
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ditions clauses as examples of stand- 


ard adjustment. ae the ‘Court 
; states at 26-27 > 


& = ae Admittedly, neither of these 


clauses points with unerring cer tainty to. 


the scope of their coverage, and disputes, 
such as: ‘plaintiff's (dealing with the tak- 
ing: of. erroneous: discounts), might: argu- 


> “ably be viewed as pure breach. claims. 


: Nevertheless, we directed 
. seek. 
the matter. 


subject that is better. settled inthe light 


plaintiff ‘ta 


of accepted administrative practices than © 
- through the reflections of abstract anal y~ 


he 


sis. *. [Wie reaffirm our rejection | 


of plaintifi’s s “breach” argument by again 
pointing to. the teachings: of ee ad: 


he 


: ministrative practice: * * * 


‘The “teachings of settled: acne. 


sates practice” is no doubt the 


basis for recognition of board ju-. 


_ risdiction’in a host of constructive 
- change cases not involving simply a 


formalization of: an oral directive. 


to the coutractor to proceed. in a 
“way not required by the contract 
(see, for example, Gulf cd Western 
Precision Engineering Co. v. United 
States, Ct. Cl. No. 335-70, slip opin- 
ion, at 9-13 (Oct. 20, 1976) : ; Aero- 


den, inc. v. United States, 189 Ct. 


Cl. 344 (1969) ; and Red Tiae Cor- 
poration v. United States, 185 Ct. 
Cle (1968) }, as well as in cases in- 
volving board determinations of ex- 


cess cost assessed under defaulted 


- contracts: (see Nager Electric Co. V. 
United States, 184. Ct. Cl. 390, 397 
at footnot e 63n which the Court of 


. Claims. stated that all.issues bearing - 

ona, termination for default includ-. 
ing interference with plaintiff’s per- 

- formance and the reasonableness of 
the ¢ eXcess. costs claimed by the Gov- 


out. administrative | relief: because | 
of claim denomination is ‘a 


affirmative - authorization . for 
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ernment were “orist foe the admin- - 
istrative milly. ay 

Based upon the foregoing analy- 
sis and under the. authorities cited, 
we conclude that the contract. con-— 
tains no substantive contract provi- _ 
sion authorizing an equitable ad- 


justment in the contract price for 


the claim here asserted. In-dismiss- _ 
ing the claim presented in. Weardeo 


on the ground that the. contract’s 


suspension of work clause contained 
‘no provision comparable to the 
the . 

making of an equitable adjustment 


by the « contracting officer which ap-. 


pears in some of ine: other forms of - 
‘suspension of work’ clauses used by 


‘Government agencies” (64 I.D. 383, 


57-2 BCA par. 1440 at 4842), the - 
Board appears to have anticipated 
the jurisdictional test established in. | 
Utah, supra, and. underscored in. 


ae supra, that. “disputes cannot 
* oR un- _ 


‘arise under’ the contract * | 
less some substantive contract pro- 
vision authorizes the. granting of a 


specific type of relief. ee (181. Cr: Cl. 
51. ) , 


The. aan ap eneibin of ieliveviks 
(or Services)” clause included in- 


the instant contract. is. not an “ad- 
justment provision” as defined’ in 


Utah, Len and later cases.* The | 
holdings in Weardco and Heinta, . 


SUpTA, negate ‘resort to setiled ads =. 


ministrative practice as a-basis for 


taking jurisdiction. We, therefore,, . 


dismiss the claim es as one 


18 Aterden v. United States, iia 10, aupra; 
at 807.(%* * * We remain of the opinion that 


an adjustment provision: is-one which - ‘author- -_ 
izes the. granting. of a eae type” of. 


relief * # *'*), 


9 34 - 
* not “arising anges the contract 


and one therefore for which we are 
not. authorized. to provide relief.??. 


Conclusion 


é The appeal is dismissed. 
Wr etie F. McGraw, 
| Obie 7 Administrative Judge | 
Li ‘Ox ‘CUR! ff 


Sin one T. Nae 
A dministrative J udge. oe 


a 1 dissent for reasons stated in 
separate opinion. 


Ranii S. Vaetoir, | 
Administrative Judge. 


DISSENTING OPINION 
a JUDGE VASILOFF : 


| 7 dissent from the opinion of the 
| majority. | 


. 19 Since we are ‘dismissing the claim for lack 


- of jurisdiction, we express no opinions on the 


“merits thereof. We note, however, that the con- 
_tracting officer has acknowledged that: the 


appellant encountered unforeseen additional. 
costs during the period of Government delay | 


and has expressed the opinion that additional 
compensation should ‘be made. With respect to 
the portion of the claim considered to be 
meritorious, the attention of the contracting 
officer is invited. to Comptroller General De- 
- cision B—155848 dated Dee, 22, 1964, in which 
the following statements appear : | 

‘ce * * FEIt is. well established hat the 
United States can be required to compensate 


“ a contractor for damages which he has actually - . 


sustained as.a result of a breach of the con- 
_ . traet by the Government, limited to the actual 
- costs ineurred in excess of the costs which 
- reasonably would have been. ineurred but for 
the ‘breach. We do not concur in the view 
_ sometimes © expressed that we are without 
jurisdiction to consider claims for damages 
resulting from: breach of contract * * *, 
[O}ur, Office will settle claims where there is 
no doubt regarding: the lability of the ‘Govern- 
ment and. the amount of damage can. be 
determined with reasonable certainty.” (44 
C. G. 358, at eae 
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The Government’s position is that — 
no increase can .be granted for the 
first 120 days (100 days as provided. 
in the contract plus 20 days for a _ 
normal overrun) but for any num-— 


ber of days beyond that first 120 7 
days the Government would: ‘pay 


$168.26 per day. Appellant’ ‘seeks - 
payment of $168.26 per day. forthe 


first 120 days. as well as for the ae 
period beyond the first 120-days.. 
That appellant encountered’ adds | 


onal: cost. due to the Government . 


delay in not requiring the services 
of an erection engineer until May 1, 
1975, is conceded by the Govern. 
ment. Indeed; the Government has 


stated to appellant that “We do . | 


agree that you encountered unfore- 
seen additional costs during. ‘the 


period of Government delay : and we 


feel that additional compensatien “* 
should be made” (Ex. 14). en 2 

There is no dispute that. both ap- a 
pellant and the Government antici- 
pated the utilization of the services. 
of an erection engineer during the 


early part of 1974. Appellant. knew a 


the services of the erecting engineer 
would only be needed after the > three 
governors were delivered. Since the 


last. governor was scheduled to. -be. 


delivered in Jan. 1974, the erecting 
engineer’s services would be needed ; 
shortly thereafter. It would be rea- 
sonable, therefore, for appellant to 
anticipate that the Government 
would request: the services of the — 
erecting engineer in the early part — 


of 1974. The Government in its pro- 


posed Modification No. 6 admits 
that the delay is approximately 14° 
months a 1974. to i pvt). 
(Ex. 10). 


: oom) 2 


“An requests sade: by appellant 


_ for time extensions were granted by 


the Government; and all extensions _ 

- were found to be excusable, Even 
with the extensions the governor for | 
. unit 21 was delayed : 1 week, the gov- 
-ernor for unit 20 was delayed over 1. 
; month and the governor for unit 19° 
was. delayed just. over 2. months. 
There ig no showing by the Gov-. 
ernment that even -had all three. 
governors been delivered as required 
by the original: schedule that the. 
services: ‘of the erecting: engineer’ 
/ would have been utilized in the. 
early part of 1974 as ‘anticipated. 
Another contractor was to actually” 
install the three governors supplied’ 
by appellant. (Ex. 1). Although the 
_ record does: not: disclose the reason — 
-. for the delay. in the need: for the: 
- eréction engineer, I may draw. the 
conclusion that the installation con- _ 
. tractor was not ready for him until: 
"May 1, 1975 (Ex. 4). Py ae 
wv) The ‘Government ae upon the: 
7 authority of the holdings in Comp.: 
° Gen. Dec. B-154572 (Apr. 14, 1965), 
and Weardeo Construction Corp.;. 
-- TBCA+48 (Sept. 30, 1957), 64. LD. 
oe Aa 376, ‘7-2 BCA. par. 1440.0 7 
_. The factual situation. before the 
a Comptroller General in Comp. Gen.. 
Dec. B-154572- involved. the. con-. 

- struction and completion of equip-_ 

: ment installation. mn. the ‘Hoover. 
: Powerplant. ‘The Government was © 

to furnish some of the equipment 1 to. 
be installed. Due to,the absence of 
any. express: covenant. to make the. - 
equipment available at a particular 3 


date, the ‘Comptroller. General held 


4 that the. delay. 4 in Aelivery of the, 


7 262-370 738-6 7 
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| equipment con not, ‘makis ihe Goy- co 
ernment liable fer any. damages. But. 

in regard to the other. portion of the: — 

| claim, a delay involving a ‘change 


order issued to a supplier by’ the © 


Government, the Comptroller Gen- 
eral ruled that the contracting of- 
ficer: had authority: to pay’ excess 
costs incurred due to delays in de-— 

_ livery. of -Government- furnished 
equipment... One .of the possible 
courses.of action the contracting of- 
ficer could have taken,,.said- the 
Comptroller General, was to issuea 
suspension . of work order..Comp. 


Gen.. Dec. B-154572 does, not supe | 
port. the Government’s position. | 


| The, Weardco decision involved a. a 
construction ‘contract. wherein. the — 


contractor alleged ‘that ‘due to the © 


delay of the delivery of Govern- 
; ment- furnished . material’ “work shad 
to’ be ® “stopped. | ~The. contractor. - 
| sought. an. equitable. adjustment. on a 
the | ‘ground, that additional costs. 
"were incurred: because of the delay. — 
_ The. contracting officer found that’. _ 
the ‘failure to: deliver the material = 
delayed the contractor for a period, 
of 80. days and. granted : an extension: 


of 30 days as an excusable delay. Tho: 


contracting officer’ found that. the. 
claim did not fall within the suspen- ae 
sion of work. clause, the. changed - 


conditions clause, | or the changes ; 

clause of the contract. bene 
. The suspension, of see clause in. | 

Weardco reads..as. follows at. 382: ae 


“The Government may at any. time sus- oe 


pend. the whole or any. part. of the work. 2% 
under: ‘this contract. but this right to sus- | 
pend ‘the work ‘shall. not be construed as 


denying the. contractor actual, reasonable, a. ¢ 
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‘and necessary expenses due to delays, 
-. caused by such suspension, it being under- 
stood that-expenses will not be allowed 
for such suspensions when ordered by the - 
‘Government. on Account of weather con- 


o ditions.” 7 


This. cae in: Wetsdeo. found 
that: the: Government. didnot stop 
the work by: any order: or’ ‘request. 
Nor did the record show that a stop-. 
page of the work would have been 
for the'convenience of the Govern- 


ment; Nor did the contractor ac: 


tually stop. work, but continued to | 
work until it had to stop ‘because of 
failure of delivery. of the material. 


| Nor did the record show if the Gov- 


| ernment. was responsible for ‘the de-- 

lay. of delivery. of the material. The 
| Board. did. comment, as dictum, that 
the above- tated ‘suspension _ of | 

od work. clause :. . oo 


Ez oe -contaizied: 3 in - “this enue oes 


. not grant. to the contracting officer, either : 


expressly or by necessary implication, the 


. - authority” to'‘make’ an equitable adjust- 
ment in- the contract ‘price in order ‘to 
Ys compensate. a contractor for. expenses in- 
- eurred. because of. a suspension. of work. 
_ directed. or required. by. the Government. 7 
The reference’ in that clause to “actual, 
- reasonable, and necessary expenses. due to - 
delays, caused: by. such suspension’ ape. 
pears to be for the purpose of Saving to. 
_ the contractor the right, which a reserva- 
tion of suspension authority by the Gov- 
ernment. would otherwise. cause him to. 
| lose, of recovering through, court proceed- 
ings such damages, as he may, have 
| sustained. by reason of a suspension: 
order, and: not. ‘to be’ for the purpdse of 
creating. a basis for'the ‘administrative’ 
assessment, of those damages. It contains ~ 
‘no’ provision. ‘comparable to the affirma- _ 
tive ‘authorization for. the making. of an 
equitable adjustment, by the’ contracting . 
officer which appears in some of the other. 
forms” Of “suspension of work”? clauses, 
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used by Government agencies. 


84 LD. 


supplied. De ng 
4 64 I.D. at 383, or-2 BOA a at , 4842, \ 


Since: W. eardco, this Board. has 
continued to cite ae dictum. aS au- 
thority in Adler Construction Com- 
pany, IBCA-156: (Jan. 4, 1960), 60— 
1 BCA par. 2513; Utah Construc- 


tion Co:, IBCA-133 and IBCA-140° 


(June 10, 1960), 67-E.D. 248, 60-1 
BOA par. 2649; 37. A. Jones Con- 
struction Co.,. TBCA-233. (June 17,. 


1960), 60-1: BCA. par. 26595 ‘Bay 


Construction, £ne., IBCA-77 (WN OV. 


80, 1960), . 61-1 BCA par, 2876; 
| Kenneth Holt, IBCA-279. (May 26, - 
1961), 68: 1.D. 148, 61-1 BCA’ par. 


3060; Commoniocalih Electrée Co, ' 
IBCA-347 (Mar. 12, 1964), TLI. o i. 
106, 1964 BCA. par. .4136;, Mont-. 


pe acre Oo. +5) TBCA-59 and. 


IBCA~72 (June 30, 1964), 71 LD. 


258, 1964: BCA par, 4292; Hlectrical 


Builders, Ine. , IBCA-406. {Aug.12, 
1964), 1964 BCA. par. 4877; Onn: - 


_ orete Construction Corp:, TBCA- 


432-3~64 (Nov. 10, 1964), 71 I.D.. 
420, 65-1 BCA par. 4520; Crafts- | 
men Construction Co., Ine, TBCA- 
360. and IBCA-361 (Mar. 2, 1965), 
72 LD. 134, 65-1 BCA par. 4739; 
wo AS Tents Construction Co, 
IBCA~408 (June 30, 1966), 73 LD. : 


196, 66-1 BCA par: 5663; Orndorff 


Construction Company, wi May 
IBCA-372. (Oct. 25, 1967), 71 ILD. 


305, 67-2 BCA par. 6665; and Alzi- — 


son and. H aney, I Nu, IBCA 642-5 > 


67 (Feb. 7, 1968), 68-1 BCA par. 
6842. ‘These cases are all —— 


tion cases. | : 
The suspension of work age in on 


| this contract appears: in A-6 ‘of the - 


3 wPNNER Eis H 
8 


Senge taser, 


Cake = 
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Special ¢ Conditions and | reads as 
follows: 2 Se ee 


The Government “nay” at any time 


suspend, in whole or in part, delivery. of. 
materials or performance of service to be 
supplied by the contractor hereunder but. 
. -. such right of suspension shall not be con- 


struéed as denying. the contractor actual, 


reasonable, . and. necessary expenses ‘due: 


to. delays, caused. by such. ‘suspelsion : 


: Provided, ‘That. if this solicitation pro- 
— yides that. all or. part, of. the funds. for | 
- payment’ of earnings. ‘under the contract. 
are contingent upon: ‘futiire appropria- 


- tions, ‘expenses will not be allowed. for 


such suspension. ‘when. ordered. or: au-— 
‘thorized. by. the. Government .on- account 7 
of, the failure of Congress to. make the 7 


oy necessary appropriations for expendi- 
tures under this contract.’ 


a contracting. ‘Officer: to. make an 
equitable ‘adjustment: ‘due to Gov- 
ernment caused delay. I believe that 


the Board in Weardco owas. unduly 
| influenced by. the. reasoning in 
United States v. Rice,. 317.U.S. 61 


(1942). ‘The Supreme. Court has 
recognized since: the: Rice case that 


boards of - contract. ‘appeals. have 
broadened their interpretation of 


contract clauses to provide an ad- 
ministrative: settlement:-of claims. 


United States v. Jiah Construction 
& Mining. Co, 384 US. 394, 418, 


(168). 
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The oe oe Ce ‘oe 


Contract. Appeals has said in S. 
Patti Construction - C0... ASBCA. 
No. 8423 (Apr. 30, 1964); 1964 BCA | 
“par. 4225 at 20,508 : : 


A predecessor to this hoard ae roe 4 


: cided that the Suspension of Work article. | 
is not limited. in application to’ those in- | 


stances: where the contracting: officer: ac- 


~ tually: orders. the work stopped, but.also 


affords relief where he should have-done. 


$0 or constructively did: so. %.* * We ~~ 
have consistently followed this principle. 


sie 


re Thus generally i in’ situations where , 
the courts hold that Governinent—caused 


‘delays'to the contractor’ S:work constitute 
a. breach of contract; we hold that relief 
is also available. under the. Suspension of. 
Work article. This is held to apply, for — 

exaniple, where the Government. fails. in 7 


While the. Weardco suspension of a duty to make timely delivery of the 


work clause involved a construction. | 

Ss contr act, the . suspension - of. work 
- elause in this instance. involves a 

7 supply contract. and. the language 1s. 
tailored for supplies and. services. | 
- Even i in. the Weardco. suspension of 
work. clause, a plain reading of the 
language would appear to ‘authorize 


work: site or of materials to be used i in ee 


work, 


- Most reeaintlyt ihe Court of Claims ; 
in 0. H. Leawell é COL VE United. 
States, 208 Ct. Cl. 716, 802, 530 F. 2d’ 


878 (197 6), has had ' an opportunity, 7 
fae interpret a, suspension of work 


a For example, in John A. Johnson 


& Sons: v: United Siates, 180 Ct. Cl. 969, 


(1967) the court. concluded :. 
' “But the plaintiff's right to: a: price ad-- 


. fustment under the. suspension Of work 


clause: does not depend on a. breach of the — 


contract. by the defendant. The issue. is | 


whether - the defendant, for its Own: ad-. 
vantage and convenience in administer- 
ing the project, has taken action which 


delayed the plaintiff’s access to its.work-° 


sites. for. an unreasonable length of time — 


and thereby caused the plaintiff, addi- | 
tional expense not due. ‘to the ‘plaintiff's = 
fault or negligence. Tf it has, the suspen- 


sion of work clause directs: that the: eon 


tracting officer. shall make: an’ equitable 
: adjustment in the: contr ‘act. price.’ ? ‘[Ital-. 
ics supplied. 1 . 


| ‘clause i in 2 “coseriicaiont ae acs 
ee contrasting | a breach of contract ac- 


“tion with an equitable adjustment 
the Court said: ee ae, a 
180 Ct. Cl. at ‘990. 


This. Board has not hesitated to 
take jurisdiction of an appeal even | 


in. the absence of specific language 
authorizing the.action taken by the 
contracting officer. In /arber..& 
Pickett Contractors, Inc., TBCA~ 
591-9-66 (Mar. 15, 1967), 74 I.D. 
70, 67-1 BCA par. 6190, this Board 
| upheld the.right of the contracting 


officer to deduct from the contract 
. payment a set-off pursuant’ to appli- . 
_ ¢able'state law under provisions. in- 
- the contract making. the contractor 
r responsible _ for preserving public. ; 
and private property adjacentto:the 
worksite. and also: to comply. with 
applicable state laws. In a. supply 
contract, M eGraw-Edison Compa- 


ny, TBCA~669-2-68 (Oct. 28, 1968), 
45: 1.D. 350, 68-2 BCA: par. .7335, 


_ this Board held it could hear an ap- 
- peal involving the Government’s ace 

tion for. common-law damages to de- — 

termine the. question. of jurisdiction. | 


~The. Government: had. withheld 


money due the contractor for the al-. 


leged failure of the contractor to de- 
| liver autotransformers on schedule. 
To fragment. a claim arising out 
of. the same contract: does. not. serve 
‘to provide an: expeditious adminis- 
trative settlement of disputes. The 
dictum in Weardco should no longer 
| control the settlement of disputes. 
The language i in the suspension of 


ce aA ior clause ih. this contract 1 is clear — 


: and broad | enough | to: authorize. ‘the 


"DECISIONS OF. THE ‘DEPARTMENT OF THE INTERIOR | 


tse LD. 


| ‘contr acting officer to make an equi- oe 
table adjustment: in regard tothe 


first 120 days of the ser vice needed 


by the Government for the er vecting 


engineer. aS. 7 

~The dictum i in W ear pee was not 
hecessary to reach a decision, 1 in that 
case. I believe the dictum in. Weard- 
co-was In error-and little-purpose 
is served in- continuing to follow 
such a gratuitous statement without 
evaluating the rationale. for its va- 


lidity. I believe the language.i in the a 


suspension of work. clause:.in this © 


- contract is clear-that:it: ‘provides: for. 
an equitable adj ustment: and resort - 
to another’ clause i 1s not’ ‘necessary. 
Even adopting the majority. reason- 
ing the suspension of work clausein 


this contract meets. the test set, forth 


in Utah. I would, therefore, hold 
that: the Board does have jurisdic- ee 
tion to hear this appeal. and would — 
‘sustain the appeal and. allow appel- oa 
| lant to recover the sum of $168.26 
‘per. day for the first 120 days for : 


the s services of the erecting engineer. 3 


ae Kim; S. ‘Vasmorr, oe 
| Administrative Pudge. 


ADMINISTRATIVE. APPEAL OF 
’ WHATCOM COUNTY | ‘PARK 


BOARD (APPELLANT) v. AREA 


DIRECTOR, PORTLAND’ AREA 

OFFICE, BUREAU OF INDIAN AF- 
FAIRS (RESPONDENT), LUMMI 
: INDIAN TRIBE Bites cycles 


§> TRIA 196. | 
. Decided November 28, 1977 


Appeal. from a ‘decision of the ‘Area 


Sy Portland Area Office, Bureau 


- nee 
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(APPELLANT) ve AREA DIRECTOR, PORTLAND AREA OFFICE, BUREAU | 


oF OF INDIAN AFFAIRS (RESPONDENT), LUMMI INDIAN TRIBE (INTERVENOR) | 
a "November 28, (1977 | 


of Tides Affairs, ‘terminating. a right- 


a of-way ‘over tidelands of the Lummi 
Indian Tribe: . _ : | 


_ Dismissed. 


os | 1. Indian: Tands® ‘Rights-of Way 


ve It -was not error ‘for ‘the adminiatritive 
law judge to interpret ambiguous. pro- 


_ visions of the subject. right-of-way as 
wat they were: agreed : to in-an easement | 


| by, contract | through consideration of 
the. intentions of the parties. If the ease- 


aoe ment was created by “Federal grant, . 
--. intentions | 


of. the parties could still 
be examined to. picaise 
a language. rae Bea 


| “2 Indian Tasds: ‘Rights “ot Way: LG 


i The intention of the ‘parties was ‘that 
| appellant would consummate a lease of 
- tribal tidelands. as. a- condition. to re- 


_ ceiving. the grant of a right-of-way over 
: the tidelands. fe EE shoe 8 


8, Indian Lands: Rights-of- Way 


. Appellant was. required to complete. a 


. lease of tribal tidelands before it could 
subject them to public use. The. foremost 


me condition of the right-of-way grant was. 
that the public not have access. to tribal 


tidelands - before a. shellfish protection 
plan could be. incorporated § in a lease of 


ei the tidelands. 


ae 8 ‘Indian Lands: Rights of:Way 


io There was an: unauthorized opening of | 
the... _Tight- of-way by appellant before © 

‘foupletion, of a tidelands Tease agree- 
= “ment. ; | : 


a 5 Tudian. 1 Tands: Rights. 208 Woy 


could’ ‘be: opened to the public. The’ Bu- 


reau of Indian Affairs was entitled to 
cancel the. right-of-way grant. in. accord- 


- ance -with 25 CFR 161.20(a) when aD. 
‘. pellant violated. this condition. . 


| peeeyOUe. | 


: EEE SS Chester 'T. Tackey. 


Esq.;. Bellingham, Washington, for ap-— | 
pellant; Arthur Biggs, Esq., Regional 


- Solicitor’s. Office, ‘Department . of. the — 


Interior, for respondent; Daniel A, — 
Raas, Esq., ‘Bellingham, Washington, 


% for the Lummi Indian Tribe. 


OPINION BY ADMINISTRA- 
_ TIVE JUDGE HORTON 


INTERIOR BOARD OF 
INDIAN APPEALS: 


This is an appeal by the What- 
com County Park Board (appel- : 
lant), from.a decision of the Port- 


land Area Director, Bureau of In- 
dian Affairs (respondent), uphold- — 
ing an. action. of the Superintend- — 
‘ent, Western Washingt on. Agency, 
| Basan of Indian’ Affairs, which 
terminated appellant’s right- of-way - 
_ over tidelands of the Lummi Indian 


Tribe (Intervenor).. Appellant. al- 


: leges that the. termination i 1s unlaw- ~ 
: ful and Inequitable. . - | 


PROCED URAL BA OKGRO ouND - 


This appeal, filed with the Com: | 
missioner of Indian: Affairs on Sept. 


16, 1976,-was referred to the Board — 
for decision on Nov. 9, 1976,.by the _ 
‘Acting Deputy Commissioner. of 


Indian. Affairs j in ‘accordance. with 


95 CFR. 219(a) (2) By. order — 
os dated Nov.. 12, 1976, the Board re- -— 


; Appellant was required to make i improve- 
ment: on. the right-of-way. before. it — 


1That sec. provides: in aces ge Pn stat 
Ea). Within 30 days after. all. time: for 
pleadings. (including ‘extension. granted) has- 


expired; the: Cominissioner of Indian Affairs: 


Sule cee, ae mr St ee et PS 
coe a ne: 7 tats oe a 2 a i we sade’ : 


ey Refer the appeal to the Board of ‘Tadian | 


Appeals for. Meeion ie 


940 


: ferred this « case e to the ‘Hearings Di- s 
_ vision, Office of Hearings and Ap- 
peals, for a fact-finding eer b ae 


an administrative law judge and is 


‘suance of a recommended decision, » 


pursuant to 43 CFR 4.361. 

“A hearing was held on Jan. 11 to 
| 13, 1977, In Bellingham, Washing- 
ton, by Chief Administrative Law 


Judge Dek. Luoma. Judge Luoma 
issued a recommended decision. on | 
Sept. 16, 1977, in which he con- 

cluded that appellant’s right-of-way 


was rightfully terminated. The par- 
ties were allowed 30 days within 


which to file oe to the 1 rec- | 


ommended decision. © | 
Parts of Judge Luoma’ s recom- 


mended deen have been adopted 


by the Board, as later set forth. The 


a récommetided. decision is’ therefore 
attached as an ‘appendix to this - 
z: eal 952. | 


The Secretary of the Interior, in 
| a exercise of his supervisory au- 


_ thority, has expressly” reserved the | 

privilege of. reviewing the Board’s © 
-_ decision in this case'upon request. by : 
any interested party. Decisions of 
the Board are otherwise final for - 
the Department. 43 CFR 4.1(2) and 
4.21(¢).? Accordingly, ‘the parties 
are advised. that: they may request. 


a. ‘review. of this decision ca the 
Secretary. ae a 


E zplanation of the Right of Woy 


the facts below. 


“4 Buvwdant fs 48 ‘CFR 45 5, the. regulations 
of the Office of. ‘Hearings.and Appeals may — 


- not be construed. to. .deprive. ‘the Secretary of 
any. power conferred ° upon.. ‘him. by law. En- 
_ ¢losed with the parties’. copies of this decision 
are two. communications from. the. Office of the 
2 Secretary which set forth. the additional oppor- 
. tunity for review of thiscase. =! 


DECISIONS: OF THE aime ae ‘OF THE: INTERIOR : 


Portage - baeecn ‘also le ie 


Point Francis, consists of approxi-_ 
mately 1,000 acres of naturally oc- 
curring: land. It is situated in Bell- 
iiohany Bay, State of. Washington, 


and lies entirely within the bound-, 
aries. of the Lummi Indian ‘Reser- | 


vation. The island is connected to 
the Lummi Peninsula by.a strip of 
. tidelands known as the “portage.” > | 


Access to.and from. Portage Island 
is possible at low tide by crossing 
the portage on foot or by vehicle. 


At high tide, the waters of Belling- 
ham Bay ow: across the portage. 
The subject ‘right-of-way consists 

of an easement. across thé portage 


which was obtained by appellant. 


through the consent, of the Lummi 
Indian Tribe and. subsequent ap- _ - 


proval by.the Bureau of Indian Af- — 


fairs (BIA) in behalf of the Secre- : - 


tary of the Interior. : 
At one time Portage! Island was 

entirely. allotted to individual In-" 

dians pursuant to the Treaty. of | 


Point’ Elliott, 12 Stat. 927, IT 
Kappler 669. (1855), and the Treaty _ 
with the Omahas; 10-Stat. 1048, IT 
Kappler 611° (1854). However, hee 


individual ‘allotments of land did 


not include the tidelands. surround-_ 7 
ing the island or the portage. It has : 
~ been long recognized that these tide- 
lands are held in trust by the’ United | 
- States for the use and benefit. of the - 
Lummi 
- ‘There is general agrecmint as to ; 


Tribe. 4 wv nited 


‘Indian. 


» Portage is a- word. coined = sedmen. Tt is : 
defined in Webster’ Ss. as, the route’ followed in 


transferring boats or goods overland from one i 


aoe ‘of water to another. « 
4.-The Lunimi-. Indian Tribe is “the: political : 


“successor. to certain: bands and tribes of 
American Indians who signed the Treaty of 


Point Elliott, supra. ‘The Lummi ‘Indian “Res- 
ervation; which the. tribe governs, was en-— 


- larged to its- present. size bythe Hescutiys oe i 


Order of Nov. 22, 1878. I. Kappler 917. 


[8t LD. 
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, ‘OF INDIAN AFFAIRS. (RESPONDENT), LUMMI INDIAN TRIBE. (INTERVENOR) ae 
. 7 ara November 28,. 1977, a; Ripe ees 


pas Vv. 1 Boynioi,' 53 3B. od 297 (9th 
Cir. 1931) ; United States v. Stotts, 
49 F, 2d 619 (W.D. Wash., 1930). 

Through the years various Indian 


 allottees or their heirs obtained un- 
restricted fee patents to their par- 


cels of land on Portage Island. 


Eventually some of these. interests. | 


- were purchased by non-Indians. By 


1966 only about 50 percent of Por-. 
remained | in. Andian 


tage: Island 
ownership. 


During 1965 ona 1966 ees euale of 


- the non-Indian. owners of land on 


= Portage Tsland. developed plans to 
subdivide their land for ‘gale to- 


other non-Indians. ‘The Lummi 


- Tribe ‘and the Whatcom County 
Park Board’ “were concerned about 
the possible individual development 7 


of Portage Island through such sub- 
divisions. These two parties were 


also concerned. about. county pro- | 
 posals-to link” Portage Island with 


another island by. bridge. _ 


From: the: tribe’s: standpoint; de- | 


5 velopment, of Portage Island posed 


a threat to: the: traditional: way of | 
life of the. Lummi people. As the 
| ancestral home of many Lummi In- | 

dian families, - the’ island. and. its - 

tidelands have remained of:cultural | 
and: historical | importance to the- 

+ Lummi Tribe. Also, from treaty 

times until today, the beaches and . 
tidelands’ of ‘Portage Island ‘have 


been used by’ ‘tribal, members for 
~ food gathering. te 

. Since. its: inception i in 1968, ‘the 
~ Park Board has regarded Portage 


ea Island as a poe location for: a 


‘county ea Tn’ ‘addition to its. po- 


tential for salt-water oriented ac-. 


tivities, such ‘as. boating and swim- 
ming, the island is known for its. — 
scenic qualities. Among other sites, 
it is situated in view of the Cascade - 
2 Mountains. | ae 


Asa result of (ete respective in- ss 
terests in Portage Island, the Lum- 


mi Tribe and the Park Board began’ | 
negotiations in 1965 with respect to _ 
‘a proposed. park on the island. The 
tribe at this time was poor, as were 


many of the tribal members. Along — 
with other considerations, therefore, — 
the tribe Was encouraged ‘that’ de- 
velopment. of: a park’ on ‘Portage 


Island would produce income for 

‘the tribe and employment opportu. 
nities for the Lummi people. The — 
primary source of tribal income was 
expected to result ‘from the leasing © 


of . the» Lummi tidelands - ‘around 


Portage Island. Other income was 
: possible through | management. or x 


concessions at the park.’ ae 
AML: parties recognized’ that con- pt : 
version of Portage Island into a 


‘marine. park. facility hinged:‘on _ 
three developments. First, it was ~ 
necessary that the Park-Board-ac- — 
“quire ownership of either-all of the _ 
land on, the, island .(as maintained — 
in this case by the: tribe ‘and. the | 
- BIA), or as much of the island..as 
possible, Secorid, the'tidelands sur- 
rounding. the island. would have. to es 
-be:leased from the Lummi ‘Tribe in 
| order to. satisfy the recreational de- 
| -Inands of the public. And third, ac 


“cess to the island would have to be | 


“guaranteed. chy sgqisition’ of a 


right-of-way across the ‘portage 


which i 1s beneficially owned. a the 
tribe. | 


| ‘sioned that the Park Board would 
| ‘simultaneously acquire the neces- 


sary right- -of-way ACLOSS the. por-” . 
tage as well.as a lease of the tide-: 
lands: around the island. In 1966, . 


however, the Park Board. learned 


that, its sources of funding for ac- 


quiring lands on Portage Island, 
~ including the Bureau of: Outdoor 


Recreation of the Department: OL: @ 
| the Interior, would not make funds , 
available unless’ the. Park Board . 
could show that it had a legal. right- - 
of-way to the island. Accordingly, | 


- the Park Board requested the Lum- 


mi Business: Council, which is the 


' governing. body of the Lummi In- 


~ dian Tribe, to consent. to the grant- - 


ing of a. right- -of-way across. the 
portage without: awaiting consum- 


mation of a general tidelands lease. _ 
On July. 29, 1966, the Lummi 
Bae aces. Council passed. a. resolu- | 
- tion. which. eonsented to: a: road 
right-of-way over the portage. Cer-_ 
tain: conditions were attached to the 


rarer , —— The pice | ae 


5 The conditions. as. worded‘ on’. ‘ the. tace. of 

the Resolution are as follows: . 
“WHEREAS, it is the desire of the’ idan 

Business Council. that this. right-of-way be 


granted contingent upon | the area: known, as e 


“Point ‘Francis’ or ‘Portage Island’ being 


acquired - for governmental: recreational. park “Eas 
purposes, only, and limited. exclusively. to. Ov" 


ernmental recreational park purposes, and» 


cons “WHEREAS, the ‘Lummi Business. Council. 


also desires that the. granting of this. right of 


way shall:be subject to access without charge 
to members. of the: Lummi Indian Tribe and the | 
right for Lummi ‘Tribal members ‘or legal _ 


agents to: have access to: Lummi. ‘Tribal tide- 


= lands across the easement and Portage Island — 


“DECISIONS | OF THE ‘DEPARTMENT OF THE INTERIOR | 


In the beginning e was. ‘envi- 


of these eonaitens sad: hatha or 
not there was a failure by the Park 
Board to fulfill one or more of cea | 


form the basis of this appeal. ue 


- Review 0 f i eee 


and EBeceptions 
The recommended decision iden- 
tifies the issues and sub- -isstles in this 
case as. follows: | | a 
“The first issue is: eHeEhee Appellant 


fulfilled the conditions: contained in. the 
1966 Tribal Resolution. 


A) The first sub-issue is a determina. | 


; tion of the applicable law governing | 


interpretation of the 1966 Resolution: ae 


B) The’ second. sub-issue is whether 
Aopatant was required to acquire . all 


land on Portage Island. . 
C) The third sub-issue is wider the 
right-of-way grant necessitated. that a 


tidelands lease. agreement be completed. 





for tideland ‘shell fish culture or tidelana de- | 
velopment, and. in. the event that for any 


reason the area known as ‘Point Francis’ or. 


‘Portage Island’ shall cease to be a County 
park, said. right of ‘way with improvements | 
shall automatically revert to the. Lummi In- 


dian Tribe, and: the granting of this right of 


way shall be subject. to the County: to limit 


the use of this road so as to not allow third 


parties aceess to Point Francis other: than : 


those cited above, violation of. which ‘shall 
_ cause automatic reversion of easement. and 


improvements to the Lummi ‘Tribe, and 

. “WHERGAS,. prior to opening the easement 
to public. access, negotiations for the use of . 
tidelands ‘will be undertaken, between “he 


parties hereto, in good faith, » 


“Now, THEREFOR, BE IT RESOLVED 


that the Lummi Business Council hereby . 
consents to. the granting of this right. of 
way, 
above -*°* *, ” 


subject to ane - provisions mentioned 


8 For purposes. of this administrative appeal, 
the validity of the original grant of. the right- | 
pf-way and the‘authority of the BIA to termi- 


nate such rights-o f-way are not.at:issue. (Tr. — 


7, 8). The BIA’s post-hearing brief neverthe-. 
less: provides ‘a. detatled: explanation of the | 


steps followed in processing the subject right-° 
of-way request and the © regulatory. require-. de 
- ments in‘ force. at the- time (Brie Of: Area 


Director, at 8-12). 


et LD. | 
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| ‘Dj The fourth sub-isstie i is 3 whether the 
ug newspaper article of: May 14, 1970, ‘con- 
'. stituted a. breach of the. Henlotway : 


- grant. 


2. BB). The. fifth ‘sub- issue .is "whether 
_ Appellant was required to make improve- F 
ee nT ments across the right- of-way. | 


The second issue is whether. the right- 


: of-way should’: have. been terminated 


me under 25. CFR 161.20. 


A): The first sub-issue: is.a. determina: 
tion of the purpose for which the alent of- 
Ree a mended Decision, Das 

B) The second sub-issue is “what con~ © 
» stituted the reasonable time within eas i 

_ improvements were to be-constructed.- ~~ 
©) The third -sub-issue is. whether : a 
termination of the right- of-way is a ae | 
in the Tribal Resolution by exam- — 


ining the intentions of the parties. 


7 way was granted. 


o table. 


_We will follow the ae forms 
in reviewing the recommended de-— 
a cision. | 


. pe Were the. Conditions Fulfilled 


- A. Determination of Applicable 
— Law. : 


J aes ‘Luoma. ‘egncladied: he 


| Federal contract law. is. applicable - 
- to the subj ect. controversy (Recom- : 
~ mended Decision 5, 8). The Lummi > 


Tribe takes exception to this con- 


a 2-8). i 


athe: ‘BIA’ dia_ HOE: file exeaptiones to: ‘the - 
. recommended , decision | -but it-advanced the | 
Same. argument as.the..tribe in its. post-trial © 
Bees cs brief » (See Brief. of Area Director, at 16-20. ie 


Whereas the. term ‘ ; 
Ip. 25_ CFR Part. 161, the term “contract” does a. . 
| not appear. CRA eae er ee ee 


Tei 1s not t disputed that ne Tribal ns 


- Resolution of July 29,1966, con- — 
- senting to the subj ect, right- of-way, 
is the source document of whatever ; 
conditions | ‘were attached to the 

3 approval. of the easement. However, 
“it is also agreed—and Judge Luoma. 
$0 fourid—that several of the. condi- is 
tions recited 1 in the Resolution’ are "7 
ambiguously — 


-worded (Recom- | 

By holding that. the ae ‘of the | 
right- -of-way in ‘question — -consti- © 
tuted a complete contract, J udge . 
Luoma resolved ambiguities found — 


Asa result, some. of the conditions | 


of the right- ‘of-way: were interpreted: 


in a manner contrary to the. alleged ay 


4 intentions of the tribe and the BIA. - 


Technically, . the: ‘tribe and the. — 


BIA may be correct, that the subject. 

_ right-of-way was acquired by grant — 
and not by contract.® Nevertheless, - 
the rules of construction are the — 
same for easements. by. grant and — 
easements by contract. 25 Am. Jur. 
Od, B asements and Licenses, 88 Q2—. 


-clusion.: The tribe submits that the : 23. Accordingly, if the language of 


subject right-of- “way. represents a a 
Federal grant of an interest in land 
4 and that. the terms and conditions | 
| of the right-of- -way: can ‘be no more ~ 

‘nor less than what: Was: federally - 


an easement 1s uncertain. or ambigu- 


ous: in. any respect, regardless of | 
whether the easement arose ® by. grant os 


“*Rights-of-way. Ginted under ‘authority. ‘of | | 


35 CER 161. are considered to. be in the nature . 
_ ‘of easements. See. 25 CFR 161.18 ‘(1976) and — 
» 25 CFR 161. 19. (19686). The. usual practice is | 
that easements. are acquired - by grant, al- 


though they. may . arise by. contract. 25 Am. 
Jur. 2d, Easements. and., Licenses, “S17; 
Thompson on: Real. Property, Vol. . a. “§.B81. 
‘grant” is ‘repeatedly cited 
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. the intention of the parties may be 
| ascertained and given effect.” Fox 
v. Miller, 150 F. 320 (9th Cir. 1906). 


. We know -of no authority which | 
| says that intentions of the parties 
~-may not be. considered i in resolving : 
ambiguous Federal grants or con- 
_ tracts, or more specifically that am-— 
; biguous ] provisions in a right-of-way | 


across Indian land shall be inter- 


preted only i in accordance with the 


intentions of the Indians. _ aoe 


Asa Federal grant in an Gntctest | 


in land, however, : it j 1s. clear that the 
subject: right-of-way would not 
evoke the common-law rule of con- 
struction. advanced by appellant, 


-_viz., that an ambiguously worded 
easement will be construed favor- . 


ably. to the grantee. That rule is 


; ‘involved | so that. doubtful expres- 
‘sions. in such grants are to be con- 


strued favorably to the government. 
ly nated States v. U. nion Pacific Rail- 
road C6., 853. U.S... 112. (1957) 5 


United States v. Grand River Dam 
| Authority, 363. U.S. 229 (1960) ; : 
— Caldwell v. United sigs 250 U. S. 

| a (19i9)8 


~~ oBrief of appellant filed June 2, 1977, at 11. 
"10 In. ‘furtherance of this rule, the tribe and 
‘the. BIA suggest that Federal: law requires i 


ambiguities contained in rights-of-way ‘over 
‘Indian land to be’ construed favorably to the 
‘Indians (Brief. of. Area Director, at 20; Post- 
‘Hearing Memorandum of Lummi. Indian ‘Tribe, 
‘at 9; 


“mended ‘Decision,. at’ 3). None of the cases 


- -eited by the parties “makes this point. ‘The 


_- only la of wey, case. referred to” is. ; Bennett 


DEPARTMENT. oF THE 


“Gal hes eteao : 
circumstances, including the con-- 
_ struction | which the parties have 
_ placed on the. language, may be in-. 
- quired into and taken into’ consid- | 

eration by t the court, to the end that _ 


Intervenor’ 's Exceptions to Recom- 


INTERIOR 


Tt is. en that the perennial cet 
decision does not make reference to 
rules of construction favoring either 
party. ‘Such reliance is ‘generally re- 
garded as a device of last resort and ~~ 
inappropriate when. the intentions 
of the parties are otherwise ascer- 

: tainable. | | 


1] In eee we hold that ib . 


-was not-error for the Administra- 


tive Law J udge to interpret am- | 


biguous provisions: of the ‘subject 
right- -of- -way as 1f they were agreed : 
to. in’ an easement by contract 
through consideration of the inten- 
_ tions of the parties; If the easement 
was created by Federal grant, in- 
tentions of the parties could still be 
examined to resolve. ambiguous 
lanugage. | | 
mended decision does: not suggest . 


‘Further, : the recom-— 


that doubtful expressions in’ ‘the: ' 
right-of-way ‘provisions. were. Un- | 


lawfully construed in favor of the 
grantee in contradiction of the cah- — 
| ons of construction concerning Fed- : 
‘reversed. when: Federal grants are | 


eral grants. Whatever favorable j in- 


terpretations | were received by ap- 


| County, South Dakota - v. ‘United Siaias: 394 ~ a2 
2d | (8th Cir. 1968), but the chief issues. 


‘there ‘were . whether certain: Indian . treaties 
amounted. to. recognition | of Indian title and 
whether the Highway Act of 1866 specifically, i 
granted easements for. highway purposes. over 
the land in question. The Bennett Counts y case 
simply reenforced the fundamental: ‘principle 
‘enunciated in Wor cester v. Georgia, 31: U.8.. (6 
Pet.) 515. (1832), that ambiguities in Federal 


‘treaties or statutes dealing with, Indians be 
Tesolved in their favor, . 


.The Whatcom County case does not involve 


“interpretation of Fedéral treaties or statutes 
but of a. Federally approved. right-of-way over 
‘Indian land. ‘The task of resolving anibiguities 


in this grant is more akin to resolving ambi- | 
guities in a Federally approved lease of Indian 


land. With respect to the latter, it ‘has been 
“held: that proper interpretation | is dependent 
On the intentions. of the parties. United: States 


v. Lewiston Lime Pe 466 Bed ieee 
aes Cir. 1972). 


84 LD. ne . | 
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sila appear ‘to oe resulted 
from the J udge’ S evaluation of the 


‘ evidence. 


ment 


“4 whether the grant of the subject 
: right-of-way. require appellant: to 
-» purchase all land on Portage Island. 


this was a condition. of the grant. 


~The Park Board, which has ace 


quired. substantially all of the Jand : 
with the Tribe, both parties intended that 


| ~ there, but. not all of the land, dis- 


ce agreed. | 
. Judge Luoma found that there : 
was no 100 percent acquisition. re- 
7 quirement. None of.the parties filed 
an exception to this finding. The | 


2 Board adopts J udge Luoma’s rec- 
ce ommended findings on this sub-issue 
and they are incorporated. by refer- 


ence to. pages 6-7 of the . recom- - 
| mended decision, Be 


7 C. Lease of Tédelands Reajuiretiont 


| [2] The third sub-issue,as framed _ 
+ by the Administrative Law J udge, — 
7? Ig whether the 1966 Resolution. ne-- to the Tribe under the right-of-way grant, 

: cessitated that. a. tidelands | lease - 
agreement, ‘be completed. Judge 


~ Luoma. found that it did not. ae | 


‘ Board. disagrees. 


We think it is. ae that the par- 
ties knew: that at some time a, tide- 


| lands lease agreement. had to be 
completed. The issue: -which con- 


sumed, a.major portion of the hear- : 
ing was whether or not such an 
. there a ned that: State and. : 


. agreement had: to be completed be- 


fore. appellant: could. open the right- | 
of-way to public:access. 


Other. findings ofthe ‘Administra 


a 7 - | oy L dg et; the lu- 
~B Aquisition oF Land Rapiire. tive Law Judge support the conclu-_ 


sion that a tidelands lease. agree= | 


| Pay = ment. was required. These. are: 
A major issue at the eons was 


ew Development of the island would 
serve , Appellant as: an-excellent park fa- _ 
ellity and would: serve the.Tribe by. pre- 


viding jobs for tribal. members as. well. as _ 
- income from lease of tidelands surround- | 


‘The tribe and the BIA argued that 


ing Portage Island, ae 19, oe 
At p. 4. i koa | . 
“When “Appellant initiatea etoicons | 


a right-o of-way providing: access to Por- 
tage Island, and a lease of the tribal tide-. 


lands surrounding ‘the island, would be 
; concluded simultaneously. : -However, the | 
‘Tribe gave its consent to. the grant of a — 
right-o f-way before an lease. of the tide: 


lands’ was agreed upon - (Tr. 351). 
“The Tribe waived its right to: monetary | 


| compensation for Appellant’s use of a 200- — 
foot wide right-of-way. because the-tide- _ 
lands over which the right-of-way passed 7 
~ were considered to: be part of the tide- - 


lands to be leaséd by Appellant at a tater 
date ( gil Fe (3847, pias Te nodca 


At pp. 4 5. 


a INJo. monetary benefit accrued: 


but rather was ‘deferred and was. to be | 


. included i in the tidelands lease. 
At pp. 7-8. 


~The ‘tao’ Soot Dane ere 


- officials consistently. indicated that. 


unless they could. obtain a lease of © 


the. tidelands ‘around: Portage: Is- 
| Jand, it was not: reasonable to. plan. 
‘a marine park: there: bie 128, cae : 
183-185). 


Nor, in appdlant's opinion, was | 


| Federal a agencies. ould: fund a /ma- ae 
_ rine park project without availabil-_. 


ity of the tidelands. (Tr. 171). 

Accordingly, i in appellant’s applica- 
tion for funding from. the Départ- 
- ment’s Bureau of Outdoor Recrea- 
tion, it was. ‘represented (that 
Portage Island Park would provide 


the following ‘recreational’ “uses, 
water. 
. skiing,. skin and scuba diving, salt- 
_ water fishing, and boating (Exh. - 


among. others: swimming, 


: W-3, ‘Tr.177).. | 
oe Members of An oa Bases 


- Council testified that a: tidelands 


lease agreement was a definite con- 
dition of the right- of-way grant 
and that such a lease had to be com- 
pleted before the island could be 


opened to the public (Tr.:218, 236, . 


268, 298, 295, 300). The tribets par- 
amount concern was that public 
use of the park and tidelands would 
endanger the shellfish culture. un- 
less a lease agreement, existed which 
guaranteed effective protection 
(Tr. 907, 227, 297). 

While: income from: a tidelands 
lease may have been a secondary 
consideration to the Lummi Indi- 


ans (Tr. 213), the BIA’s-approval: 
of:the right- -of-way was influenced 


considerably: by the economic ad- 
vancements. which: a Jease of. the 


- tidelands would mean to & very | 
poor tribe: (Tr. 337). -In-addition, 


the Park Board. realized: that™ ine 


“ ‘only “direct dollar: ‘recompense” 
which the. tribe: stood. to gain from 


appellant in the right-of-way ar- 


- Tangement was through lease of its , 
 tidelands.(Tr.:109, 110). 
~..The tribe» submits : in’ aise OX- 
7 ceptions ¢ to. the recommended | de- 


«DECISIONS OF THE "DEPARTMENT OF THE. INTERIOR 


ae cision. . that is udge. Teena aading | 


that a completed lease agreement | 


- was not a condition of the subject. 
easement “leads ineluctably to. the = 
conclusion that the right-of-way is. _ 
granted - without | 
“(Intervenor’s Ss Exceptions, at 38). | 
Under 25 U.S.C. § 325. (1970), no 
grant of a right-of-way-over Indian ~ 
Jand. may be made without the pay- 
‘ment of just compensation. Since 
the parties have stipulated to’ the 
_ validity of the subject. easement = 
(Tr. 8), it ig not necessary todecide = 
whether the right-of-way was sup-. 
ported’ by just compensation, oe 
However, we agree that it is of in- 


terpretative value ‘to contemplate 
the tribe’s incentive to consent to the 
subject right-of-way in the absence 


of a tidelands lease guarantee, as 


well as the motives of the BIA 
which granted the. easement in its 7 
fiduciary capacity. | 

“The recommended decision ob- _ 
serves that no material or essential 
terms of a tidélands lease were speci- 
fied in the 1966 Resolution, and that 
to be enforceable,.an agreement to 
make a future contract must include © 
such specificity (Recommended De- 
cision, 8). Assuming arguendo that 
this general rule of contracts is ap- : 


| plicable when a future lease require- 
ment is imposed as a condition to an — 
‘easement grant, it is arguable that 
most. of the material verms: of the 


= The BIA’s theory: of ecaaeusnlone Ee 


stated in its letter of. Mar. 8, 1976, to the a8 


‘Park Board as follows: 


“Since no- monetary leouienaention: was. ald ~ wt, Nes 
: to the Lummi Tribe for this easement, the 
ae - grant was approved based upon’ the considera- “~ 
“tion that the terms and conditions *.*-* con- - 

tained in the resolution of the. Lummi Business a 


Council ’ * * * would’ be era. performed. ew 


[ 84. LD. ve oe 


consideration” “oe 
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a re ieoea “were. preor- 
; -dained 1 in this case, including, C-Gey 
the names of the. parties, a descrip- : 


| : tion of the premises, length of the 


_. term (co-extensive by necessity with 

. the term. of. the easement), and 
amount. of rental (by law, Indian. 
“s Jand: cannot be leased. for less. than 
fair annual rental, except as other-__ 

Wise, provided. at.25 OF R,131.5(c)). 

. “However, because the parties 
have ‘stipulated to the validity. of 
the subject. right-of-way, our pres-. 
ent task is simply to ascertain the - 
conditions attached .thereto.. From © 
the evidence previously detailed, we. 


hold that one condition. was the con- 
summation .of a lease of Lummi 


tidelands around. Portage Island.* 


AS previously stated, the Board 
believes the issue formed by the 
record: is not whether a tidelands 


 Jease-was required, but when it was 
- required. 
[3] The evidence is fee to: 
only one logical conclusion. A lease | 
of the tidelands was mandatory be- 


fore the appellant could puDjbe ect the 
— tidelands to public use. 


‘Notwithstanding that the 1966. 


~~ Resolution conveys at one point that 
upon commencement of good faith 
negotiations for the use of the tide- 


lands; the right-of-way. may be 
opened to the public, it is com-— 
pletely inconsistent with the under- = 

_ standing of any of the parties that 
the tidelands would be exposed to 
oo public traffic before a ‘tidelands oe | 


| 2 See tn, blast “WHERBAS” Glause, 


tection nie coulll be finalized i in a | 
completed: lease . agreement. - mo 
- Park. Board officials . acknowl- a 


| edged at. the hearing: that. a major 7 


concern. of the unin Indian. Tribe 


and. the Board itself, was” develop-_ - 
| ment of a shellfish protection plan. 


(Tr. 64, 65, 93, 155). Prior to the 


foe. a Tegal spokesman for the 
- Park. Board. stated to the ‘BIA: in 
response to alleged violations of the © 
right- of- “way. grant: 


“Contrary to 
the impression I gain’: from your 
letter, there has een: ‘no. official 
opening of the park to the public. 


As-a matter of fact, the park cannot 


be opened until this. problem over 
the lease of..the tidelands has: been 
resolved.” 13 as 3 

. While various. Lummi, officials 


disaewmea on some points at the . 


hearing, the issue of tidelands pro- 
tection: evoked united, oratorical 
replies. According to the tribe, the 
clearest and most: important of all 
conditions attached to the right-of- 
way. grant was that the public not 
have access to Lummi tidelands:be- 
fore shellfish protection could be 


organized by agreement. with the 
appellant. See Tr. 203, 204, 207, 208, 
212. 213, 219, 220, 291; 222, 207, 236, | 


237, 293, 296, 297, 502. 2 | 
The Aainserati ye. Law od idge: - 


who questioned at the hearing why: | 
such, a vital element ofthe right-of- — 
way grant was not clearly spelled 
out in the 1966 Resolution (Tr. 236, 
287), ultimately found that: “the | 
pr rotection. of - the tidelands: is an 


- +8 Exh, 20, p 2. 
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essential part. se the ‘vight-of- way 
~ grant? 


8). 14 

We hold that tidelands protection 

- was the foremost: condition: of the 
right-of-way grant and that it was 


therefore ‘understood. that Lummi 


- tidelands would not be subjected to 
public use before a plan for such 
; protection was negotiated i ina lease. 


D. Was the.E Easement Opened 


ge Island tothe public. . 


Oi May 14, 1970, an article ap- 
peared in the Bellingham: Herald 
7 headline - 
“Park Campground Set For Sum- 


newspaper ‘under the 

mer Season.” (Exh. 11.) In this ar- 
ticle A ppellant’s Director, Mr. Ken- 
_ neth. Hertz, was quoted as saying 
that Portage Island is 1,000 acres of 


. undeveloped: land, accessible by a 
hike or by boat, but that the park’s 


-. development plang had not yet been 
- determined by the: county. a ar- 
a also stated: 





_ M4 4 Initially, the parties were not bothered by 
the seeming vagueness of the 1966 Resolution. 
Forrest Kinley, a 20-year’ member of the 


- Lummi. Business Council, explained to Judge . 


Iuoma’, that the. Resolution” was created be- 


tween “néighbors ‘# * * people just like our- . 


‘selves * * * interested in a project” (Tr, 287; : 
see also Tr. 501-502). : 
Council for Appellant has stated : 
“The initial dealing between the Parks De- 


- partment’ and the tribe was cooperative. It 
Is apparent that consent. was not granted in.. 
an adversarial. setting. The very imprecision — 
of the 1966 Resolution supports this conclu- 
sion. As a result; no hard enforceable agree- 


ment wag -worked. out, and both parties as- 
yumed that the present . attitudes would 


prevail. Theréfore, the language of the reso- — 


lution should: be viewed in that. context” 


(Brief of Appellant filed June 2, 1977, at 12), 


DEPARTMENT OF THE INTERIOR 


“184 LD. 


The ede has a 200-foot eazement on 


(Recommended _ Decision, "Indian tidelands at the sand spit so that 
| the public can get to the island. — 


Persons can hike across the spit at low. 


: tide. of plus 3.5 feet or less, During the | 


summer, persons can wall across about . 


80 percent. of the time, but Hertz ‘advised _ 


persous going to the island % peng their 
tide table books. = a 


‘The only admonition reported in 
the article was. that.campers.should _ 
bring litter’ bags and be cautious 
_ with fires. 

The fourth ‘sub-issue under the ba 
matter of. condition fulfillment in- 
volves:the allegation that there was 
an unauthorized opening of Port- 


Mr. Hertz testified that: ie on 


Hieved he had authority to advise the — 


public. that they could ‘go to Por- 


tage Island. He stated that the © 
“lewspaper article was prompted. by | 
Inquiries he’ was receiving as to 


whether the island was s available for 

public use (Tr. 77). a 
Subsequent to. tribal eicick . 

over the foregoing article, the Park 


Board Director sent news releases 


to the Herald for clarification that | 
visitors to the island should first — 
seek permission from the Lummi — 


Tribe (Tr. 56; Exh. 39, pp: 15-16). 


~ On June 12, 1970; the Park Board 


- Direstes wrote a letter of apology to 
the Chairman of the Lummi Busi- | 
ness Council (Exh, W-3). 
opening paragraph states: “Please - 


The 


let me take this opportunity to ex-— 


- press to you and the Lummi Tribal. 


Council my most sincere apologies _ 


for any problems created due to the 


increased public use of ee 
Island tidelands.” 
That the May 14, 197 0 ariel in 


fact resulted in public: use of the - 
tidelands was proved. Kenneth 


Cooper, a Lummi policeman, testi- 
fied that after the Herald article 


was published, people began coming 
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= to the ‘sland shal the tidelands (Tee. 


431, 482). Some who came went 
ces digging and removed oysters . 


from the tribal shellfish beds (Tr. 


433). Tribal council members also 
_ testified to the public use of Lummi 

tidelands after the Herald article 
was. published. (Tr. 256, 257, 24, | 


275). 


The. Pack Board. doses not deny 
that. it promoted. public. access to 


Portage Island in 1970 (Tr. 77-78, 


Se O2y 4), While appellant « denies that 
. there was an official opening of the. 
park, its position in this appeal has _ 

been that because good faith nego- 

_ tiations for a lease: “of the tidelands 
~ had been commenced, any opening 

of the easement to the public was 
~ nevertheless justified. The Admin- 
istrative Law Judge so held: (Reo- 


~ ommended Decision, 9.) _ 


We have already ruled; however, | 
_ that the appellant.was not at liberty 
to open the easement to public ac- 
cess until such time as.a tidelands 

~ lease had been completed. ‘This-con- 
dition stemmed from the obvious 
detriment which public access would - 
present - to. the tribe’ Ss — : 


culture. 


— f4] We further ales that ve is 
_ clear that there was an unauthorized 

opening of the subject right- of-way _ 
in May 1970. Whether or not such. 
opening was “official” is irrelevant 
in finding a violation. of the condi- _ 


; tion. a 


1b The 1966 Resolution does ee contain: the 
word. “official” in its reference to ‘opening of. 
-the easement. See fn. 5, last “WHEREAS” 
clause, aaet “unofficial” openings were also. 


the time the Lummi* 
Council gave its consent’ for the _ 
right-of-way, all the parties con= 
- templated. 


; prohibited ‘ig epelona: 


“The record shows sthat subsequent 
to the opening, appellant took no- 


steps to patrol Portage Island and _ 


made only token attempts to. pre- 


‘serve tribal interest in the tidelands 
| (Recommended. Decision, 9).*° As 


previously. detailed, the: fone of the - 
tribe associated with ‘premature | 


public admASSLON were in some: o'de~ 7 
gree. realized. . Saige oo a © 


Ee Construction of Improvements 


| The fifth sub-issue is whether. 
appellant. was required. to make 
improvements ‘across the. right-of- — 
way. Judge Luoma. found that at 
Business 


that. improvements : 
would be constructed — So 
mended Decision, 10). | 


: Appellant does not ay that i im- 


provements to the right-of-way 


“were contemplated, but contests 


the subsequent findings of the ad-. - 
ministrative law judge. regarding | 


the scope. and timing of improve- — 


ment, construction. Copiers ! 7 


Brief on Exceptions, at 38-5). 


We hold that. appellant. was re- | 


‘quired. to. make Pere on. 


‘Tide more cee 
would seem foreseeable from a premature: un-. 
official opening than from a premature official 
opening for 
expected. — & 
is The recommended decision points’ out that 


i the 1966 Resolution. does not specifically re- | 
quire: either party to protect tribal tidelands” . 
-and. that. appellant: was. not regarded by the 


tribe as having the sole duty of protection - 
(Recommended Decision, 8).. oa a 


which — preparation. might be 3 


7 ne eee and j none Te 


_ma’s findings to. this effect are in- 
corporated by reference to page 10 


aa of the recommended decision. 


: | iW ‘Should the ‘Basémant - ee 


Been Terminated _ 


“The Board incorporates the ye: 
. sodvial history of the easement ter-_ 
| in’. the recom-— 
| mended” decision by reference, to. 


mination recited — 


‘pages 10-11 therein. . 


A. Purpose of t the Bight of- Woy 


- Grant 


The Board ope J nde! ine: 


| = ’s finding that; although appel- 


lant may have requested the sub-— 
| ject. Tight- of-way: to assure funding - quoted (Exh. Le) 18 
agencies that access existed to Port- 


| age Island, the conditions - con- 


~ tained in fhe 1966. Resolution were 
an inalienable part. of the grant. 


The grant, therefore, i is terminable 


if. any: sondinien attached to the 


grant is unfulfilled ee ; 


| a Decision, At),. 


B. Time for. Construction, ae Im- 


- provements: ~ 


We have previously aed jie 
on finding that appellant was obligated : 
to make improvements~ across the. 


right-of-way as a condition of the 


- 1966 Resolution. The next question | 
is when were such eee to: | 


be made. 


“Judge: Luoma found that on 
os mencing 3 in at least 1969, the issue 
of nonuse of the right-of. -way had 
been. raised. and that because appel-. 


- lant has to this date not constructed 


improvements across the easement, | 


DECISIONS OF THE: ‘DEPARTMENT OF THE INTERIOR 


184 LD: 


| here ae ee a en of a aes . 
tion of the grant (Recommended _ 


Decision, 12) 37 e | 
Appellant takes strong exception 7 
to the finding that the issue of non- 


use Was raised j in 1969 (Appellant’s : 


Brief on Exceptions, at 5-8). We 
agree that such finding is not sup- 
ported. by, the evidence cited i in the 


recommended. decision (i.¢., Tr. 49), 
-nor does it comport with the record 


as a whole. Rather, it appears that 


nonuse was first alleged on Apr. 9, . 
1971, when the Acting Super ea 


ent of BIA’s Western ‘Washington | 
Agency issued a notice of violation. 


to the appellant. in which. the re-- 


quirements of 25 CFR 161. 20 were 


Appellant. submits that: the ‘non . 
use. theory for termination 3 is unjus- 


tified. regardless of the date that it 


may have first been raised: Appel- 
lant contends, first, that it was un-- 
derstood. by the parties that no im- 


provements: would be made. to. the 
.. Yight-of-way until the nature oe 


such construction was agreed to by 


Wt The nonuse issue derives from application 
of 25 CFR 161. 20 which provides that a right- 


-. pf-way shall be terminable for: “(by A nonuse - 
of. the. ‘Tight-of-way: for a: consecutive 2-year 


period for the purpose for which it was 
granted.” , 

In 1966, the regulations ieecty: state. that 
rights- of-way were terminable for nonuse, 
omitting reference to any. period: of ‘time. 25 
CFR 161.19 (1966). a 
-18'The issue was later addressed: in itis. 
tribe’s resolution of Nov. 4, 1975 (Exh. 36) 
and the BIA’s “show. cause” letter to the Park. 
Board dated Mar. 8, 1976 (Exh. . 37). The 
BIA sent a letter’ to the appellant in 1969 | 
which advised that failure to comply with the 


conditions contained in the Tribal Resolution .-— 


of July 29, 1966, could result. in revocation of 
the easement. However, this letter did not. 
make reference to federal regulations or the 
question of nonuse (xh. 8). . 
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ie the. sone nen: Caan: and 


second, ‘that. the prospects for. such 
agreement ‘were frustrated by the 
actions of an uncooperative tribe 
aie (Appellant's, Brief on Wed ee 


vat 4). i 
The ito indeed. shows that 
the tribe expected to be consulted 


on the nature of any.easement im- 
‘provement and that no improve- 


ments were to. be made until after 


| appellant. acquired the uplands of 


the island and negotiated a lease of 


| the tidelands (Tr. 269-270) 2 et a 
fi [5] The BLA official who drafted: * 
the 1966. Resolution for the tribs. - 


_ testified that the intent of the ease- 
~ ment: grant was that all improve- 


7 - ment to the right-of- -way would be 
- completed, before the easement could 
_ be opened :(Tr. 346,347). The Board | 


holds that this interpretation 1 is con- 
sistent with all other conditions of 


the right-of-way, and particularly 


_ the matter of shellfish protection. 


Because the appellant opened the. 
“a ehcoruay ‘to the pubhe before — 
improvements. were constructed, we 


| hold that the BIA was entitled to 
cancel the easement pursuant t to 25 
CFR 161. 20(a ) 20 ae 


1s Appellant “took this ‘position. in até brief 
‘on exceptions : ‘It is equally undisputed * * * 


 * that Appellant and the tribe contemplated 
that the improvements | were: not. to be. con- _ 
structed until. after uplands | had been ac- 


a quired and the tidelands leased. "(At p. 7.) 
The foregoing statement is also’ “noteworthy 
because it conveys. appellant's understanding 


. re a tidelands lease had to be completed. 


_ _-20"This section provides that a right-of-way 
is terminable “for: 


252-370—78——7 


se Failure: ‘to comply a0: 


Es We as Toriaion E ‘quitable. 7 
od udge Luoma, concluded that the 


, Dec ea should uphold termi-— 


nation of the right-of-way notwith-_ 


standing that the Park. Board ‘has | : 
expended money and effort to ‘pur- — 


chase property. on Portage. Island 


and that- the BIA did not act. 
promptly to preserve. the trust ves 
_ (Recommended Decision; 12). We. 


concur and incorporate by reference 


his findings and conclusions i in this we 
regard. ae 


The following additional opin- : 
tohs are famicned: 7 | 
While there is ee advert for 


“appellant’s claim that the Lummi _ 
‘Indian Tribe unilaterally decided in . 
1972 that it did not want to “gO 
ahead with plans for a park on 

Portage Island, the record is con-. - 
-vineing that this change of attitude 
‘oceiirred only after the appellant _ 


breached important conditions of 
the right-of-way grant: The rela-— 


tionship between events was made ~ 
plain (Tr. 208, 209). | 


_ Further, Park 
Board © has 
funds towards acquisition of land. 


on Portage Island, it possesses a 


although | the | 


valuable piece of réal. estate and 
: may yet achieve some ‘tidelands. 
rights. | | | 


with any eae or condition of the grant er) 


the applicable regulations.” The foregoing pro- | 


vision was quoted to appellant in. the BIA’s 


- Apr. 9, 1971 notice of violation (Exh. 15) and 


its aoa notice dated Mar. &, ace (Exh. 


invested substantial — 


DECISIONS OF THE 


: 952 


F aalis heh fe Santas. a. 
weighed it cannot be overlooked 


that the Lummi Indian Tribe, 


| which has long been poor, never de-. 
rived a dollar from an unsuccessful | 


easement plan. 


'. .There remains the. common in- 
terest of both sides that Portage Is- 
land be perpetuated as a wilderness 
area. But for the ‘right-of-way 
which was granted, it would likely 
not be so now. The Board i is hopeful. 
that a natural park can yet be es- 


tablished on Portage Island to the 
satisfaction of the Lummi Indians 


and all residents or Whatcom 


. County. 
7 | 8 fe M ARY 


The i issue in this appeal has beau | | 


whether. the termination of appel- 


lant’s right-of-way should be up- 


held. The Board holds that it should 
~on the basis that conditions of the 
right-of-way grant, which were pri- 


marily imposed to protect the shell- 
fish culture of the Lummi Indian | 


Tribe, were violated by appellant in 
two ways: (1) appellant opened the 
right-of-way to public use before 
completion of a tidelands lease 
agreement; and (2) ‘appellant 
opened the right-of-way to. public 


use before construction of 3 mE pECts | 


ments « on the right-of- “way. 


_ORDE fe 


‘The appeal is disrnissed.’ 
Because the Secretary ve re- 


served the right to review this deci- * 


~ sion upon request by any interested 


DEPARTMENT OF THE - INTERIOR. 


[84 L.D; 


ony the above. Oriee wil not be | 


.made effective for a period of sixty — 


(60) days from the date of this de- 


cision | In order to allow ‘sufficient 


time for the submission’ of review | 


requests to the Secretary. A timely | 


request for review shall stay. t the ef- : 


fectiveness of this decision. . 


Ww. Pane Horo, 
Administrative tee . 


We CONCUR : 


ArpxaNDER H. ‘Witeon, 


| Ohief Administrative Judge, ; 


| Mrrcnsry J. Sanacuz, 
Administrative wage, 


RECOMMENDED DBOTSION . 


‘BACK GRO UN De 


= On Sept. 16, 1976, the Whatcom County ' 

_ Park Board (appellant) appealed a de-. 
cision of the Portland Area Director, Bu- 
Teau of Indian. Affairs ( Respondent) 


which terminated ‘a right-of-way over the — 
tidelands of the Lummi Indian Tribe, On 


Nov. 9, 1976, the Acting Deputy Commis-- 
sioner of Indian Affairs referred this ap- 
peal to the Interior Board of Indian | 
Appeals in accordance with 25 CFR 2.19 


(a) (2) By order dated Nov. 12, 1976, 
the Interior board of Indian Appeals, pur- 
suant to 43 CFR 4, 1, Peferred this matter 





1 That section Heovidea.® in Soe os 
(a) Within 30 days after all time. for 
pleadings (including extension granted) has 
expired the Commissioner, of Andian Affairs 
shall : 7 : 
¥- 8 & * « ms 

(2). “Refer the appeal. to the Board of 
Indian Appeals for decision.” | , 

2 That section provides, in part :. 

“The Office of Hearings. and Appedts: headed 
by a Director, is an authorized representative 


of the ‘Secretary for the purpose ‘of hearing, ae 
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te the Chief Administrative Law: saaae: 


_ for a fact-finding hearing de novo. A hear- 
iig was lield on Jan. 11 to 18, 1977,:in 
‘Bellingham, Washington. At. the hearing, 
the Lummi Indian Tribe was permitted 
to join: the proceeding as an intervenor... 
Portage. Island and the tidelands that 


7 : Seieana it are part of the Lummi Indian 


Reservation (Tr. 15). In 1966, appellant 


- entered into negotiations with the Lummi .- 


= ‘Tribe for the creation of a park on Por- 
~~ tage Island. The park would be reached 
by a right-of-way: across tribal tidelands. 


The park, as. first envisioned, was to in- 


clude the land on Portage Island. as well 


as a. recreational lease of the delengs 


| which surround the island. 

_. For purposes of this administrative ap- 
peal, the validity of the original grant 

of the: right-of-way. and respondent’s: ai- 

thority to terminate such ‘rights- aruba s 

are not ati issue Oe a; 8). : 





ae and "determining, as fully and 
finally as might the Secretary, matters within 


the jurisdiction of the Department involving 


hearings, and appeals and other review fune- 
‘tions ef the Secretary. Principal. components 


of the Office include (2) a Hearings Division 
comprised of administrative law judges who ~ 


are authorized to cenduct hearings in cases 
required by. law to be conducted pursuant to 5 
‘D.S.C. see. 554 [1970], * *.* and hearings in 
other cases arising under statutes and. regula- 
tions of: the. Department, * * *, 

. #9) Board of. Indian. Apneats.. The Board 
decides finally for the Department appeals to 


_. the head of the Department pertaining ‘to (i) 


administrative actions of officials of the Bu- 


“ reau of Indian Affairs, issued under Chapter I 


= of Title 25 of the Code of Federal Regulations, 
ae 53 cases. involving determinations, findings 


and orders protested as a violation of a right 


or privilege of. the appellant, #-% * 1) -(Woot- 
note omitted. ) = 

325 CFR. 161.5, Application for right-of- 
way, Provides, in part: - 
> Written. application eek for: a Deht-ot- 
way. shall be filed with the Secretary.’ The 
application shail cite the statute or statutes 
under which it is filed and the width and 
length of the desired. right-of-way, and shall 
be accompanied by satisfactory evidence of 
the good faith and financial respousibility of 


7 the applicant, * * * Hxeept as otherwise pro-— 


tion. * * 


‘ISSUES 


The first. issue is. whether’ appellant — 
fulfilled the conditions contained in’ ae 
1966 Tribal Resolution. 


A) The first sub-issuée isa determina- i 
tion of the applicable law governing. in- . 


terpretation of the 1966 Resolution. 
B) The second sub-isste is whether ap- 
pellant wag required to acquire all land. 
on Portage Island, —. 

C) The third sub-issue is iyhether: the | 
right-of-way grant ‘necessitated that a | 
tidelands lease agreement be completed. 

D). The fourth sub-issue is whether the 
newspaper article of May 14, 1970, con- -- 
stituted a breach. of phe. right-of-way 
grant. : 

E) The fifth sub-issue. ig. - whether Ap. 
pellant . was required | to make improve- 
ments aCTOSS the right-of-way. _ 





vided in this section, the - ie. shall 
be accompanied by a- duly executed stipula- 
* expressly agreeing to the following : ae 
“(a). To construct and maintain the right- 


_ -of- -way in a workmanlike manner. 


“(b}) To pay promptly all damages and com- 
pensation * * * determined by: the Secretary : 


-to be due the landowners: and. authorized : 
users ald occupants of the land on account © — 


of the Survey, granting, construction and 
maintenance of the right-of-way.: 
‘‘(c) To indemnify the landowners * * # for 


oss of life, personal injury and property dam- 


age ‘arising from the construction, ‘mainte- 
natice, occupancy or. use of the lands Pe the 
applicant,.* * *, . . 

‘‘(d) To restore the lands as nearly ; as may 7 


be possible to their original condition apon the 7 


completion of construction to the extent com- os 
patible with the purpose for which the right- : 
of-way was granted... 

““fe) To clear and keep - clear “the lands 
within the: right- of-way to the extent com- 


- patible with the purpose of the Hetrot ee 


way * * *. | 
5 a * “" s g oR a ae 


“(h) To build and repair such roads, — 


. fences, and trails as may be destroyed or 


injured by construction work ee, “ee 
| * ie a oo qe Pe 


“(k) That the applicant will, not doterfere 


with the use of the lands by or under the ode 


authority of the landowners for any purpose’ 
not inconsistent with. the. ‘primary purpose for 
which the right-of-way is. sranceds’ me: 


Ter THE: 


~The eSbond issue is ‘whether the “signe 
of-way should. have been terminated un- 


der 25 CFR 161.20.' 


> A) The first sub-issue is a “determina- 

--. tion of the purpose for which the right- 7 
4 of-way was granted. | 

B) The second sub-issue is ; what con- 


stituted the reasonable time within which 
improvements were to be. constructed. 
‘C) The third sub-issue is. ‘whether | a 


termination. of the right-of- “way is equi- : 
, | ing Portage Island (Tr..19, 351). 


table. 


_Disoussion, Findings and Conclusions 


| "Portage Island ‘consists of approxi- | 
: mately 1,000 acres and is connected to the 
mainland by a strip of tidelands ‘known - 


as the “portage. ” At: low tide, the portage 
is crossable by. foot | or vehicle. At high 


tide, thé waters of Bellingham Bay flow 
a across: ‘the portage. The subject right-of- | 
_ Way crosses the portage: (Tr. 21). 


| Years before this controversy, Portage 


Island. had: been entirely allotted to indi- — 


vidual Indians, however, . these allot- 


| ments of. land dia ‘not include the tide- 
lands. which surround - the island (Tr. 
7 20-22). The tidelands' are held in trust 
. by. the ‘United - States for the use’ ‘and — 
Indian Tribe, 


i ‘benefit - “of. ‘the Lummi. 
United . States v. Boynton, 98 Fd 297 
. (9th Cir. 1931). 


Reh oo 1965, appellant, a municipal ae 
| poration : organized under the laws of the. 
State of Washington, was: created to set 





4 That section provides, in part: 


oat “Al rights: of-way granted. under’ the regu- 
lations. in’.this part shall be. terminable in 


whole or in part upon 30 days written notice 
from the Secretary. mailed to the grantee at 


its latest address furnished in accordance _ 


with § 161. 5()s ‘for any of the es 
causes: 
“(ay ‘Failute tc eomply with: any term. or 


—. eondition’ of the Brann ‘or the applicable er - 
lations ; a _ 


RED): AL nonuse_ of aie: right-of-way for a 


| -eorisecutive 2-year period for one purpose for. 


which it. was granted ; 


(ey An abandonment of the right. eeay. 
. . “Tf within. the 30-day notice period the grantee - 
_. fails to correct the basis for termination, the 
7 Secretary ‘shall. issue: an ‘appropriate instru- . 


ment terminating the right-of-way. Hee 


DEPARTMENT oF THE INTERIOR . 


‘land’s trust status. 
~ has acquired all but two interests- in land 
on ‘Portage Island (Tr. Ad): 


ee LD. Se 


up. cand administer. a. ata of equity > as 
parks. Accordingly, appellant designated ae 
certain areas in Whatcom County which ~— 
were appropriate for. use as water-front 
parks. Portage Island..was a high pri- .— 
_ ority in this designation: (Tr. 11, AP) 


Development | of. the island: would. serve 


- appellant as an excellent park facility 


and would serve the Tribe by providing — 
jobs for tribal members as well as. in- 
come from lease of tidelands : surround- - 


- When appellant: initiated nereliaulone 
with ‘the Tribe,” both parties - intended 


| that a right-of-way providing access: to — 
Portage Island, and a lease of the tribal 
 tidelands surrounding the island, would 


be concluded simultaneously. However, ~ 
the Tribe gave its consent to the grant ~ 
of a right-of-way ‘before a. lease of the 
tidelands. was agreed | upon (Tr. 851). 

The Tribe waived its right to cates 


- compensation: for appellant’s use of - - 
- 200-foot - wide. right- -of-way . because ne oe 


tidelands over . which | the. right-of-way 
passed were considered to be part. of. the 


tidelands to be leased by appellant. at a 


later date (Tr. 347, 351-52)... | 
On July 29, 1966, the Tamia Business 


Council’ enacted a. resolution which gave od 
' eonsent. to~ the right-of-way (Exh. 1). 
_ The Lummi Business Council is the gov- 
erning body. of the Lummi Tribe. 


_ In 1966 and. 1967, intense npgountens | 
were.held concerning lease of- the tide- 


lands. In 1968 and 1969, negotiations 
| were less frequent (Tr. 11-18), ‘Notwith- 


standing the lack of progress in negoti- 


ating ‘a. tideland lease,. appellant .ac- 7 
quired property on Portage Island. ACG 
quisition of the property did not include = 


any tideland interest because of the tide- 
To date, appellant : 


All lands in. question | are located ins 


aeons County. Acquisition’ of land | 


by appellant. on Portage Island. does not — 
affect reservation - boundaries (Tr Ase. 
16)... oe oe We abe 
The first. issue. is. whetier the: condi- 


tions contained in the 1966. Tribal Reso- — 


grant of an interest - ‘in land, 
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lution,. whidh: gave “consent fon the right 
a of-way, were fulfilled.» 


~The’ Resolution “Which - core 


‘tation | ‘of: the 1966 Resolution. 


The Tribe contends. that the rules. of 
dee statutory construction must be applied to — 

ascertain: ‘intent ‘where::the 1966 Tribal ° 
~ Resolution is: ambiguous. The. basis” of 

“this contention - is that: an Indian Tribe | 
is. analogous to any other local ‘govern- 
nent, and that a resolution of the Tribal 


Business: Council has the force: of law 


upon the Lummi Indian Reservation. te 


‘I find that Federal. contract law:is: ap- 
‘plicable to. -the subject: ‘controversy. On 
Auge 14, 1967, ‘appellant’s application: for 
. the right-of-way, which included the 1966 
: Resolution, 
-graut of the r 
the 1966 
Resolution. was a ‘contract. whereby” the 


— Tribe gave its consent to the right-of-way 
held. in. trust. conveyed a 1/2,000 interest oe 


‘to the Tribe as a-gift- (Exh: L+3, Tr. 25, 
308). This was done to prevent appellant — 
 from:acquiring that.interest through con- 
demnation proceedings — 
Land: ‘held: in:.trust : for Indians: is: con- Ke 
veyed. through mechanisms set up- by. re- 
spondent,. ‘but: neither the. Tribe: nor -re- °— 
‘spondent, induced or encouraged the mak- — 
ing of this gift deed. ‘to the Tribe. otTe., 


in. return for the fulfillment of certain 


conditions. by appellant. | A resolution of. 


ae the Business. Council has the force of law. 


"upon the Tribe, however, the 1966 Resolu- 
tion was written asa. result, of, and was 


directed to, negotiations which took place 


between the: Tribe and appellant. In 1966, 
both the. Tribe and appellant were:work- 
. ‘ ing toward a common goal, 4.6:, the, de- 
_ velopment ‘of a park-on. Portage Island. 


The. 1966 Resolution was written, adopted : 
and. agreed. to in an atmosphere of coop- | 
eration. Both parties‘assumed: that, coop- _ 


eration would prevailand the. language 


- of the resolution must be viewed in that — 
te ee _ context’ (Tr, 877 ys Administrative: Appeal. — 
ne Brown County, Wisconsin, IBIA 74: 


< une 27, 1974). 


‘the 
- right-of-way across the Portage, contains . 
a laumber of. conditions which are limita- 

tions upon the grabt: of the: right- of-way. ee 

_. . Several of these conditious are ambigu- - 
ously worded. This. necessitates: interpre-- 

a tation of ‘the language used ‘there. 

- ‘The first sub-issue isa determination | 


= of the. applicable. law governing TET = 
ae an owners of fee: land. on the. island. 


- planned. to subdivide their land for,sale’ 
to other non-Indians..Both the Tribe:and 
appellant wanted. to. ‘prevent © individual Bs 
development of the. island through such — . 
‘subdivisions. (Tr. 33-34, 62, 169, 174, 264, 7 


was. recorded. Although the : 
right-of-way constituted’ a 


The eccould gubdasie, is whether ae 


; lant was required to - purehase, all land on . a 
Portage: Island. : 


Prior to 1966, three free. of jand own- : 


er ship. existed: on Portage Island; ned 
land held in fee by Indians, land. hela i in o 
- fee by non-Indians, and land held. by. the 


Government. in trust. for. Indians — (Tr. a 


. 88). The land now. owned by. appellant 7 
is owned. in fee. (Tr. 18, 289). | 


During 1965 and. 1966, several non-In- 


228). | 
“although appear dia not acquire all 


of ‘the. land on Portage. Island, appellant aa @ 
has acquired the ownership.of substanti- 
ally all land there: (Tr. 11). The: land | 


which is not. owned: by appellant consists. 


of two relatively ‘small tracts (Tr. 58). - | 
These. tracts are: owned..by. members of 


the Lummi. Tribe: ‘One tract is. owned in 
fee; the other is held in trust - by: ‘the. U.S. | 


_ Government. for individual : Indians (Tr. —_— 
260, 261, 307, 308, 317). 


On June 8, 1971,-a cotenant of the. cae 


Cr: . 820-28). 


261, 311-312). 


| Federal law ‘allows the Gohde mation a 
. of lands held in -trust-for individual In- 
dians (25.U.8.C.. § 257 (1970) ), but there 
_is.no provision of Federal law which. al- 
lows. the. condemnation of lands held‘in 
trust for an Indian. tribe, United: States 

v. 10.69. Acres; ete. Yakima. Oa: 425. Fe 
“2d 317 (9th Cir. 19710). . 


~ 7 That provision éf the tribal eeeniton es 
a which deals with the acquisition ‘of land. -.. 


_ on Portage Island states that the right-of- 


way is granted contingent upon the area | 
‘being =. 


known ~as | “Portage Island” 
- acquired for governmental park purposes 
only.” in 


if there ‘were: such a requirement, 
respondent’s action in approving trans- 
fer of an interest in land to thie Tribe was 
a breach ofthe requirement (Tr, 89, 112). 

Respondent contends that’ the subject 


language required appellant to purchase | 
the entire island and develop. the land: for 


public use (Tr. 342, 338, 339): 


I find that ‘there was no 100 percent 
acquisition requirement contained in the ~ 
3 ‘The. 1966. Resolution | 

did not state that all land must be 
acquired, the’ resolution ‘only stated’ that 


Tribal resolution:' 


Portage Island would: be used: only for 


park purposes. The most. logical way of. 


‘preserving Portage Island solely for gov- 
. ernmental park purposes” is the: acquisi- 


tion of 100 percent of the island. by ap-_ 
7S, ‘pellant. ‘However, it does not follow: that 


a 100. percent fee acquisition’ of the island 


- ~ is the only: method available. Situations 

are conceivable whereby appellant could 
_ assure use of the islarid solely for govern- 
mental park’. purposes: . without. total — 
7 acquisition of the Jand:there, An example 
of such a situation’ would: be. the use. a 

Strict scenic easements: ; 


Appellant had initiated edennation 
proceedings | against land whieh it could 
‘not. buy outright, including the two plots 
discussed above (Tr. 67, 68, 317).: Until 
the. mid 1970's, appellant continued. to 
negotiate for these ‘areas (Tr. 51). In 
effect, appellant, by its acquisitions and 
continued negotiations. for. acquisition, 


- was assuring. that Portage Island would 


be used for park purposes only. 


Appellant’s contention that. respondent 


‘should not have allowed the. conveyance 


‘of ‘an: interest to the Tribe because such . 
was: ‘inconsistent with a. 100 percent 


-acquisition requirement is’ not valid. Re- 


~ spondent has a fiduciary: duty to both in- 
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Appellant contends that there was no. 
100. pércent acquisition requirement and 


“186 11D. 


- dividual Indians and. to- the tribe. ‘Hach 


duty is independent from the other (Tr. _ - 
- 478, 479), Ihave found that there was no- 


100 percent requirement. This finding. is 
based upon the wording of the document - 
and the situation which existed when the 
resolution was. drafted. That the Tribe 
may have gained a 1/2,000 interest in 


~ land on Portage Island is not inconsistent 
with Portage Island’s status as a park. 
‘Similarly, that the appellant . has not 


acquired’ all land on the island does not | 
necessarily threaten the park status of 
the island. To date, appellant has 


acquired substantially all of the 1,000- 
nd has -sub- 
stantially complied with its duty to‘pre- 
vent the land on Portage Island from . 
being used for other than park purposes. 


acre island .and,. therefore, 


‘'The:third sub-issue is whether the 1966 __ 
Resolution necessitated that.a tidelands _ 


lease agreement be completed. 


Since the: Tribe agreed to ‘grant im- 


mediate access to the park by means. ofa. 
- right-of-way. and since no monetary bene- 
fit accrued to the Tribe under the right- 


of-way grant, but. rather | was deferred 


and was to.be included in the tidelands _ 
. lease, the Tribe. contends that a. reason-. 
able time limit was implied for conclusion a was 


of the tideland lease (Tr. 847,. ool, 420) 


and that. the right-of-way could not be 
. opened. for: ‘public use until such a. lease | 
chad . been compteesd: (Tr. 2638, 298, 295, ; 
. 300). 


“The svat of the right-of-way marth ~ 


£ tuted. a complete contract. To. be enforce- 


able, an agreement to make. a future 


contract must specify all material and es- 


sential ternis with none left to be agreed 
upon as the result of future negotiations. 
The 1966 Resolution merely anticipated. 


‘that a tidelands lease would be -nego- 


tiated at some future time. No material 


and essential terms of that: lease were 
‘specified. I find, therefore, that the 1966 
Resolution did not necessitate that.a tide- 


lands lease be completed. 
"The fourth sub-issue is whether the 


7 newspaper article of: May 14, 1970, ‘con- 
‘stituted a: breach. of the ety or wal: 


ate 
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The 1966 Resolution. states that prior 


to opening the right-of-way to public ac- . 


cess; negotiations for the use of the tide- 
lands. will be: undertaken, between the 
: parties, in good faith. 

. Appellant: commenced dsvouatioas to 
- obtain. a; lease of the tribal tidelands sur- 


rounding Portage. Island in 1966. From. 
1966 to 1969, there were meetings between | 


: appellant and the Tribe to negotiate 


. mutually agreeable terms and conditions. 


‘8 These Ineetings produced several pro- 
“posed. leases (Exhs. W-1, B-2 through 


- B-7). The. last draft of a proposed lease 

oo. Was: prepared and received in 1 1969" aes 
= BD 

AS. Tate 2 as Dee: g 1971, supelbaie made | 


- a new offer with. respect’ to the amount 
of rent'to:be. paid’ (Exh: 23; Tr. 53). How- 


_. ever, the.recreational use of the tidelands 
was never leased. to: appellant. 


a Appellant Tecognized that any lease 
- would require a. balance between use of 
~~ the: tidelands for recreational: purposes 


Pies and their use for aquaculture (Tr. 137, 


_ 143). Notwithstanding, appellant did’ not 
_ prepare plans” to advise the Tribe as’ to 


how many ‘people were expected to. use 


, ‘the park, what activities were to be of- 
fered, what improvements were to be 


made‘ nor. where they were > to be located - 


he 289). 
- . The: Tribal Resolution of 1966 does not 
specifically . require either party to pro- 
tect. tribal-tidelands, however, the :pro- 
tection. of. the tidelands is an essential 
. part, of the right-o of-way grant. All parties 
: intended that tribal: interests in the tide- 


- lands. would not be damaged by the de- 


velopment: of the park, The. Tribe, how- 


“ever, concedes that charging ‘appellant | 


~ with the sole duty of providing tidelands 
- protection is unreasonable and contrary 
 to-the intent of the 1966 resolution (Tr. 
78, 84-87, 115, 203). 
: In a newspaper article of May 14, 1970, 
at eppelinnts: Director was quoted as say- 
ing that Portage Island is 1,000 acres of 
- undeveloped land, accessible by a hike 


or “by: boat, ‘but that the panes declan: : . 


ment plans had not been determined. The _ 


article further stated that appellant had 
a. 200-foot wide right-of-way across ‘the 


tidelands so that the public could get to _ 
the island (xh. 11). 


Later, appellant 
qualified the article by- adding that the. 
public must. obtain. permission . from: the 
Tribe to use the tidelands (Tr. 55, 56). 


Appellant has no park police and moe 


no steps to patrol Portage Island. Al- 


though: non-Indian - use: of: the: island in- 
creased after the newspaper. article. of 


May. 14, 1970, appellant. made only token : 


- attempts. to preserve tribal. interest: in’ 


the tidelands (Tr. 432). Appellant. didnot — 
provide financial assistance to the Tribe | 


for tideland protection. — ae 
On May- 26, 1970,. the Lummi Council nee 
adopted a resolution. to revoke. the right- 
- of-way because appellant’ had failed to 
comply with Tribal. conditions. The res: | 
olution stated. that the May 14 article 


coustituted an opening of the ‘right-of- F 


‘way.to public use and as such \ was a cause 2° 


for revocation (Exh. 12). j 
Appellant contends that it had under- | 


taken negotiations in good faith as evi- 
denced. by the many negotiation sessions _ 
since the drafting of the 1966 Resolution... 


Respondent contends that appellant’s — 
lack of planning for development of the ~ 


park and -tidelands did- not constitute 


negotiating in good faith. because it:evi- 
denced appellant’s failure to. recognize the : 


genuine concerns ‘of the Tribe and to 
make reasonable attempts to resolve p MAGEE os 


concerns (Tr.99). © : 
I find that the. newspaper article of. 


May 14, 1970, did not constitute a ‘breach e z 
of the right-of-way. On its face, the mean- ae 


ing of the disputed - ‘condition is clear : 


‘upon commencement of good faith. nego-. zi 
tiations, the right-of-way may be aes fo 


to the public. | _ 
All’ ‘the parties agree: that, at ieaet until 


May. 1970, ‘the negotiations :were reason- 
‘able’ and fair. Good faith negotiations, 


therefore, had been undertaken and ap- 
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- pellant. hoi a “yight, aan other . con- 
siderations, to open the right-of-way to 7 


- public access. 


That. appellant may. have failed to: — 


ognize the genuine concerns ‘of the Tribe 


in the lease negotiations alone is not-evi- | 
dence of bad faith in those negotiations. 


- However, appellant.initiated the whole 
coucept of a park on Portage Island (Tr. 
37; 38). Appellant, therefore, should have 
_ been more responsive to the Tribe when 
the ‘Tribe requested: proposed plans and 
A provisions for protection. of aquaculture 


. on the tidelands. 


The fifth: sub-issue i is whether alld 
“was - ‘required to’: make | improvements 
acr oss the right-of-way. sa 
The 1966. Resolution’ ueovided + that if 
for any reason the area known as “Por- 
tage Island”. shall cease to be a county 


park, the right-of-way with improvements. 
Ue Shall automatically revert to the Tribe: 


~ Appellant contends that this ‘provision | 


merely envisioned — that. negotiations 


_ would be held to determine what type of. . 


| improvements would be made. 


__ Respondent, contends that the 1966 Res- 
- elution obligated appellant to make im- 


| provements ACTOSs the. FIERY OE vray (ix, 


2 (845-46). id ee 
The right-of-way was ‘to. be imped 


_ by. the construction. of a causeway (Tr. 
— 260, 345-46). In its application to acquire 


- funds, appellant indicated that the cost 


of constructing | a causeway would be a 


major development . ‘cost (Hixh. “W-2). | 


‘Thus; at the time’ the Business Council 
gave its consent for the right-of-way, all 
the parties contemplated | that improve- 


®. ments would - be constructed (Er: 175, 


_ °176). I find, therefore, that appellant was 
7 required to ‘make such improvements 1 up- 
| on the right-of-way. ie, we 4 | 
The second issue is nets the ante 
 of-way should have been terminated un- 
oe der 25 CFR 161.20. _ ee til, « 
7 1970, the Lummi: Business ‘Council 
concladed that appellant had “violated 
‘several conditions of the’ right-of-way 


‘DEPARTMEN is 


OF THE INTERIOR _ (84. ED. 


ea On ‘May 26, 1970, Fhe: , Connell en: 
7 acted a. -Tesolution to revoke the right-of- — 
way (Bxh. 12). On Apr. 9, 1971, respond- 


ent notified . appellant. by. letter that: ap- 
pellant had 30 days to. show cause: why 


the right-of-way should not be terminated 
for failure to comply with the conditions 


set forth: in. ine 1966- Tribal Bee Oe | 
(Exh. 15): | eg 
In response, appellant. offered to pur- 
chase land on Portage Island. from ‘two 
of the’ remaining owners. (Exhs. 16 and 


“17 ). Appellant also. ‘suggested. a time and 


place. for renewing negotiations for the 


lease of the tidelands ore Por- “4 


tage Island (Exh. 18). ar 
Respondent, however, did not. termi- 
fate the right-of-way upon the expira- 


_ tion of the 30-day period. A notice of oe 
intent to terminate was not given until 
. approximately ‘5 years later. During. this: _ 


5-year gap, appellant. continued. efforts 


to lease ene aa eee (Exh, 23- i 


82). ° re 


On Nov. 4, 1975, tlie Lummi Business 
Council enacted. a resolution which. te 
: quested that ‘respondent. | 
right-of-way. null and. void. This resolu-: - 
tion stated that appellant had failed to 

use the right-of-way for: the ‘purpose for. 
which it was granted (Exh. 36)..On: Mar. : 

8, 1976, respondent. informed | ‘appellant — 
that the: right-of-way would be termi- 


declare the : 


nated unless the conditions of the 1966 — 


‘Resolution ‘were complied: ‘with | within 


30 days (Exh, 37 ). ‘After a review of the 


situation, respondent had concluded that _ - 
“the conditions upon which the Tribe had 


consented to. ‘the Might of way bad not 


been fulfilled (Tr. 405). 


The first. sub-issue is a determination 


; of the purpose. for. ‘which the. right- of- é 
way. was granted. . 


. Appellant began its. se aser of, land ; 
on, Portage Island using. locally gener- 


- ated. money. Later, | appellant . -Tealized 
.that.. additional funds :were available : 
‘from. Megeral: and. State agencies: if aD. 
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a pellant’ opale en. access from the main- 
land -to Portage Island. (Tr. 498). There- 
fore, appellant .asked the Tribe to im- 

“Inediately grant a right-of-way to assure. 
the funding agencies that access existed 7 


a to the island.’ 


Since: the right- -of-way- ‘was granted to: 
sitisty funding agencies that access ; 
existed to Portage Island, appellant con- | 

tends that there was no breach because | 

> the. right-of-way was. used, throughout, 
for the purpose ‘for which At was | ranted | 


| (Tr, 16-17). 


- As. the beneficial owner of the dasianaw 
surrounding Portage Island, however, the 


-. Tribe,. through its governing body, could 


. withhold ‘or give consent for a right-of- , | 


way. The ‘Tribe. could attach such terms 


: and conditions toits consent as it deemed 
Appellant. 
recognized that the Tribe’s consent was 


necessary or appropriate. 


~ granted subject to the terms and econdi- 


tions imposed by the Tribe’s 1966 Resolu-. 


tion (Tr. 19,158). Further, 25 OFR 
— 161.20(a). provides that failure to comply 


with any term or condition’ ofa grant is 
_ cause-for termination of the right-of-way. | 


fe. Se effect;. -although : appellant: may: have 
se requested. the right-of-way. merely to get 


outside money, the. conditions. contained 


7 in the 1966 Resolution were. an inalien- 
. able part of the grant. The ‘grant, there- 
is _terminable- if any - condition . 


~ fore, . 
attached to the grant is unfulfilled. — 


Earlier, i found that. appellant - “was 


obligated to. make improvements across 


- : the right-of-way as. a condition of the ~ 
- 1966. Resolution. ‘The second sub-issue is. 


when were those’ improvements to be. con- 


2 structed. 


: “Proposed lease agreeménts * were ‘drawn 


“issue of abandonment or non-use. of the arc 
‘vight- -of-way (Tr. 49). ss ee 
The 1966 Tribal Resolution onic 

‘no time limits for construction of im- _ 
provements, however, 25 CFR 161 .20(b) Po. 
states that a grant of a right-of-way may 
be terminated if it has not been used for 7 
a. consecutive 2-year’ period. for the pur- — 
pose for which it was granted. Although © . 
the subject right-of-way was a means by 
which appellant got Federal money for 
construction of a park on-Portage Island, 
the construction of improvements there 
. Was an equally important use for which ae 
“the right- of-way was granted tee: ae at 
_ 19). | : 


Since the issue of non-use was first 


raised - by: respondent and the Tribe ‘in. 
1969, I. find that the 2-year time period | 
began to run, at very latest, at that time. 
To date, appellant has not. constructed i im- 
“provements: across the right-o f-way. This. 


constitutes a breach of a condition of the . 


right-of-way grant. The grant was, there- a | 
fore, pr operly terminated. 


The third sub-issue is whether a ‘ter mi- 


: nation of the right-of-way is equitable, _ 


‘Bight years elapsed between. the. first 

| order to show cause issued by respondent | 
and. respondent's termination of the 
right-of-way (Tr. 451-484). 
-expended money and effort to. purchase — 
property on Portage Island both before ae 


and during this 8-year gap (Tr. 19-20).. 


Appellant contends that, because of lack 
_ of diligence, : respondent should not be a 


allowed to terminate the right-of-way. 


‘I find that the Tribe is entitled to 


termination ‘of the right-of-way notwith- 


standing that. respondent was extremely — 
slow to act. The fact that respondent: let | 
Susie he ~~ SO much time pass between its show cause» 
“ap by” respondent: in 1967 and in 1969. 
; Neither. ‘of these: lease: proposals: were 
agreed: to by. the parties, however, ‘after 
the: ‘second, lease. proposal | in 1969. re- 
“es spondent and the Tribe began to raise the 


letter and its termination of the tight- of- 

way is not cause ‘Woe invalidate, _ the. 

termination. Spee, Feo: ey 
Since. respondent “holds” “the: subject 


| tidelands, including the area over which | 


Appellant rao 


449 F.2d 567 (9th Cir,, 
&e 4 aiiison, 414 F. ‘Supp. 97 75 (D. S.D., 


960 


the: right-of-way passes,’ in trust for the 
Luinmi Tribe, respondent has a. fiduciary : 


duty to the ‘Tribe. Respondent, therefore, iad proceeding under sec, 


US.C..§$:819(c) (1970) ) of the Federal — a 
Coal Mine Health and Safety. Act of 
ane in ‘Docket No. ‘MORG. ‘76-56-P, | 


igs held to the highest standard of care 
when dealing with - the. trust. property, 
Seminole Nation vy. 
‘U.S. 286, ( 1942); . Rockbridge. Vv. Lincoln, 


976). Respondent’ S duty is to act to pre- 
ser ve and protect the. trust res whenever 
reasonable’ and pr oper, Sessions, Ine..v. 
lian 848 FF. Supp. 694. “(C. D:. Calif. 

972). Aff'd, 491 F.2d-854- (9th Cir., 1974). 
Notwithstanding | ‘that respondent: did 


not act promptly to preserve and protect | 
| the Tribal tidelands, : 
- that: slowness to ee should notbe im- 
puted to the Tribe. Since a condition of 


. the: trust res, 74. G., 


the grant of the right- of-way was not ful- 
filled, the. grant failed and. the Tribe is 


a entitled to termination of the’ Tight- “of 


“The proposed finding: 

‘clusion’. of law submitted by the parties 
have ‘been considered and, except to: the 
extent that they. have. been. -expressly or 
_ impliedly affirmed in this decision, they 


are rejected on, the grounds that they.are, 


| At, whole or in part, contrary to the facts 
. and law or because they are immaterial. 


“ORDER 
“the appeal is. s dismissed. 


“Ly K. oe 


_ Ohieh Administrative Law, Fudge, | 


| EVERETT L PRITT 


38 IBMA 216. 


| Decided v ovember 30, 1997 : 


| Revel by the Wining Enforcement and 
| Safety Administration from a decision. | 


DECISIONS OF. THE DEPARTMENT. 


United States, 316. 


1971) ; : Coomes ve 


“of fact and. con- . 


oF THE INTERIOR (84 1 


“by Administrative Law J udge Edmund ; 


M. ‘Sweeney’ dismissing a civil penalty 


109(e) (30. ; 


” Revetsed and remanded, 


Federal Coal Mine Health and Safety aaa 
Act ot 1969: ‘Penalties: Elements of _ 


Proof 


Although the: fact of wislation: of a: man- oo 
datory health or safety standard by. as 
corporate coal mine operator is a. meces- moe 
‘gary element of proof, such proof is not 7 


legally required to be. established in.a 
separate or 
against such. operator as ‘a condition 
pr ecedent” ‘to. instituting | a _proceéding 
against an agent of such operator under 


see. 109(¢) of the Act. 30 U. > C; §. B19(e) a 


ki 1970 de, 


APPEARANCES: 3. “Philip, “Smith, i 
Esq., for appellant Mining Enforce- 


ment and. Safety: Administration. 


_ Everett L. Pritt ‘did eee ee e ees 


this appeal. 


i OPINION BY CHIEF ADMIN: wee 
e ISTRATIVE JUDGE. DOANE a 


- te ivrepion BOARD OF awe | 


OPERA TI ON S APPEALS. 


Back ground. 


a ‘On Nov. 13, 1975, fatal Toor fall aa 
~ accident ceed in the No 42 
“Mine of Bethlehem Mines Corpora- | 
tion. (Bethlehem): which resulted 


in the death of miner. Harry “L. | 
Henderson. An investigation of the. 


accident was conducted by the Min- | 


-eonsolidated | _ proceeding ee 


a a: ea. BVERETD L, -PRITT. 
ae ae . a ee 4 ‘November 30, 1977 
ing’ Enforcement’ oad Safety Ad- | 
ministration. (MESA) and a re- 
port. of the investigation was com- 
piled by Richard J. Vasicek, Fed-» 
_ eral coal mine inspector. The report : 


. states: that on.the 8 a.m. to 4 p.m. 
— tion also- alleged | that Bethlehem 


carried out the violation. described. 
in the above notice. There i is no in-. 
dication. in the record that a copy 


shift of Nov. 13, 197. 5; the roof con- 
trol plan was not being complied 
with and that the accident was 


caused by improper pillar extrac- _ 
tion. On Nov. 14, pursuant: to sec. 
104(c) (1y.20f the Federal Coal. 
Mine Health . and ‘Safety | Act of 
Notice of Viola- 
7 tion No. 1 ALC/ RJ Vv was issued to. 
= ‘Charles Wolfe, mine foreman. It 
~ described the following condition : 


. 1969, (the Act), 


or practice: 


The’ sequence of pillar extraction that 
is described in Drawing No. 7 of the ap- 
proved root ‘eoutrol plan was not being 


followed. Nos. 3 and 4 primary splits © 
_.» Were connected before the fender of No. 
8 primary split. was. extracted which re- 


| “sulted in a fatal roof. fall accident on 


ae 11- 18-75 in. the 5. gouth. section. Tt: was - 


‘determined. by: tape. ‘measurements: that 


_. the continuous mining machine operator 
a had- operated: such :machine inby roof | 
supports in. the ptimary splits, 10. and 6 - 


feet respectively.:: Temporary «roof ' sup- 


. ports were not installed as required'-by 
the approved roof control plan in that — 
three temporary. root. supports were. re- 
portedly installed in No. 3 primary split | 
and no- root ° ‘supports: were | ‘installed’ in 
- the final mn ‘of the No. 4. ene | 
: . violation, as an agent. or ‘otherwise. 


On Mar, a 1976, MESA. filed. a 7 
wes petition. for assessment, of civil pen- 
-alty. against Everett LL. . Pritt. 
(Pritt). ‘pursuant tor sec. 109(c) of 


split.. 


te the Act. 30 U.S.C, §819(0) (290). 


a ; : | 


“The Betton ‘alleged that Pritt, as. 
| acting section foreman at the mine, 
“knowingly. authorized, ordered, or: 

carried out” the above violation as. 


an agent of Bethlehem, the corpo- 
rate operator of the mine. The peti- 


of the petition was served, on Beth- 
lehem, nor does the record indicate 
whether there has been a petition 
for assessment of. civil . penalty. 


against Bethichem. Sec. 109(c) Of 27.5 


the Act: provides: 


“Whenever a corporate operator vio- ee 
lates’ a. ‘mandatory | health ‘or. safety 


‘standard or knowingly. violates or fails — a 
or refuses to.comply with any order is- 


sued under this Act or any, order. incor- 
porated in a final decision issued under. 


this Act, except an order’ incorporated [ 
in a decision issued under'subsec: (a) of ©. 
this sec. or sec, 110(b) (2) of. this title, 
any director, officer, or. agent of’ ‘such 


corporation who knowingly authorized, 


ordered, ‘or carried. out such. violation, 
| failur e; OF refusal shall be subject to the oe 
same civil penalties, fines, and imprison- ie 3 
ment that, may be imposed. upon a person - 

under “subsecs, 


ay and- aU of this 


Section. ae | 
| On Apr. 9, 1976, ‘Pritt. filed an - 
answer requesting a hearing and. 
denying that he knowingly author-— 

ized, ordered, ‘or ‘carried out: the 


_ A hearing was held in Charleston, . 
West Virginia, on: May 18, AKG: 


| Pritt appeared DrO 8é. 


. The Judge issued: his initial deci- 
‘sion’ on 2 ny 9, 197 6. He determined 
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that ability for the assessment ofa 


DECISIONS 


civil penalty against an ‘individual 


under sec. 109(c) is contingent upon 


a previous finding of a violation — 
, “committed by the corporate opera- - 
—- tor. He concluded that since Bethle- 
hem was not a party in this proceed- ; 
ing, it could not be found liable in > 
absentia for a civil penalty therein. 
For these: reasons the Judge reached 
~- no conclusion as to the liability, if 


any, of - Pritt and therefore dis- 


he missed the proceeding. 


_ Contentions on, Appeal - 


“MESA poneedes that ied an op- 


_- erator’s agent is charged with know- 


ingly authorizing, ordering, or car- : 
_ Frying out a violation, it must . be: 
_ shown that the operator violated the 


mandatory standard in question. 


_ MESA. argues. however that it 
--. proved the violation charged against 2 
Bethlehem and against Pritt | in the 
~ Instant proceeding. Citing salient — 


= portions of the testimony, MESA 


states that “the actions and admis- 
sions of agent Pritt were in effect the - 
‘actions and admissions of Bethle- . 


. ; quests the Board to.remand. the case 
- for findings as,to the individual lia~ 


bility. of Pritt. No briefs were filed : 


— with the Board iby} Pritt, 


Whether: sec, me) 


-  £¢ & "Fe 8 


» DEPARTMENT oF THE INTERIOR - 


_ requires : 


[84 1 D. 


| finding of a violation by the corpo- 
rate operator as an element of proof __ 
that an agent knowingly authorized, 
ordered or carried out such a viola- 
‘tion when the sec. 109(c) proceed- 
ing has not been joined with a pro- 
ceeding against the operator pursu- | 
ant to sec. LOO ee oc 


Discussion zs 


Ba. 109 (c) provides for. the as- ee 
~ gessment of a civil penalty against 
- an officer or agent of a corporate op- 
_ erator, if that person knowingly au- 


thorized or carried out a violation 


by, the corporation, This section 
provides that such an individual — 

“shall be subject to the same civil 
penalties, fines, and imprisonment | 
that may be imposed upon a person 


under subsections (a) and. (b) of | 


, this sec.” 2 In his. decision the J udge a 


concluded that: 


~ Under the provisions of sec. -109(c) 0 


the Act, itis a legal condition a : 
that a corporate operator be shown to 


have violated a particular health or safety 
standard before a person as its agent ean: 


become subject to a civil penalty action — 


Pe thereunder for ‘knowingly - authorizing, 
hem,” as to the fact of violation by 


a . the. operator, “for the Purposes of 
section: 109 (e Gy”, (MESA... Br. Oye. 
—( Italics in. original.) MES AY Te: 


ordering,. or carrying out. the ‘said. viola- 
tion. os | ou: 


(Dee. 11). Stes oe ree we 
‘It was “Feld: therefore, that since 7. 

| MESA. failed to show that Bethle- - 
hem was. previously found to. have . 
violated the safety standard in ques- 
: Gon;and because epetaichon waeroe 


“1 See. 109 ta). provides -. penalties of a. 


aah to $10,000 against - an operator for each sep- 
arate. violation, : and sec: -109 (b) » allows. for 
fines or imprisonment upon the willful be _ 
. tion of mandatory standards. SA ts 


7 words: 
operator — violates 
health or safety standard ee ea 
Pe ote Such clause, phrased as itis in the 

- present tense, establishes merely an 
element of a prima facie case under 
c. ‘see. 109(c). There.is no ambiguity | 


. ae _—s Brey, Ge on "EVERETT, is PRITT 
es re i ee | November 80, (1977 - 


4 joined j in ths. ao action (Dee. 


8) a necessary condition precedent 
to the institution. of a proceeding 
under sec. ete) was s not met. Sle 


disagree. 


: “There j is ole in sake ia Jani. | 
guage or .the lovislative history. of 
~- sec. 109(c). which would Jead ‘to: a. 
‘i determination that the civil liability 
of an-agent: thereunder is-dependent: 
upon a previous or contemporaneous _ 
_ administrative determination.of the. . 
civil lability of the corporate owner 


under sec. 109(a). Neither is the 


_ Judge’s conclusion. compelled by any. 
due process rights of erther eae or 
P37 fag employer. | 
| 109(c) iain with’ Cs 
“Whenever a, corporate . 
a mandatory 


Sec. 


in this language or warrant in the 


. legislative. history. to justify the. 
- ynterpretation placed on this section a 
_ by the Judge. MESA, in.assessing- 
_ the. liability: of an agent. pursuant; 
to see. 109(c), must establish that, — 
”. the- corporate: operator . similarly. - ose 
: of an agent can be determined with- — 


violated: the standard at, Issue, ‘but 


‘ . such may be established in the.sec,. 
~ 109). proceeding, i in the absence of : 


| the sas as a, A party 


be ete In arweloiis cases other administrative: law: 
si 7 judges have so proceeded in sec. 109(c) cases. 
| See, e. g:, MESA v. Daniel: Hensler, Docket No. 

_ VINC 75-374-P (Mar. 81, 1976); MESA v.: 
PITT’ 75 -445-P 


; Ronald: Corl, ‘Docket No. 
| (Apr. 23, 1878), : ae 


“Ina roosting in he posture of 7 : : 


the: present case, aiiy findings favor- 
_ able to MESA are, of course, bind- 
ing only: as to. the agent and would 
be. excluded as irrelevant in any — 
‘subsequent — 


‘proceeding’ » brought 
against. the corporate operator. In 


fact a penalty might well’ be — . 
assessed against an individual agent v3 8 
pursuant. to sec! 109(c), with the,  _ 
corporate operator found not diable. ooo 
for that same violation’ in @ sub- 


sequent sec. 109(a) ° “proceeding? 


This result’is inescapable*as the 
liability of the agent under sec. 409: 
(ce) is not: derivative'in nature; 
rather he is liable: by virtue of his —— 
individual acts of: omission: or com-: |. 
mission. “Additionally, we: can easily - 
conceive of a situation where, for 
whatever. reason, a corporate opera- ie 
tor elects not: to contest'a notice'of — _ 
vi iolation, and,-in effect: admits. the oa? 
fact of violation by electing to pay. 
the assessed penalty. In’ such ie 42 
. stance, it would be highly pre-e. 
judicial to permit evidence. of the | 
operator’ s° admission ‘against an 
agent in the 109(c) proceeding who 
wishes to contest the existence: of 2 


the violation. 7% 
Similarly, the criminal | Liability ak 


out a, ‘prior or. _ contemporaneous _ 


> determination of. ‘the operator’ le 2 
i guilt. under, sec. 109 9 (b). By way ye 


Z athis S inalveia eomneees with, he: express. a8 
“legislative intent thatthe agent, ‘under sec. |. ~ 
-109(c), should not: béar. the, brunt of a.cor- 
- porate violation, | Legislative History . of the . 


Wederal Coal Mine Health: and: Safety: ‘Act of - 


. rain ‘PL, ‘No. 81-178, Part.1 at. 1191: tae 
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| an analogy, itis not uncommon that 


an accessory 1S. ‘found guilty in & 
 ‘eriminal proceeding separate. and 
_ . prior to that brought against the _ 

principal. See. 21. vAm. Jur. 2d, 


Criminal Low, § 197. 


The Board is. concerned, as. “the 
Judge may well have been, alone a. 
- multiplicity of proceedings when it 
would be fairer and simpler to join. 
‘related sec..109 (a) and. (c). proceed- 

_ Ings. A case such as the present one_ 
-_ certainly encourages the waste of 
scarce adjudicative resources and 
tax dollars. However, we are unable 
 to-perceive any legal. basis. for en- 
forcing such a-joinder policy under 
_. Sec. 109(c) in the.absence of any. dist 
rect. regulatory. support : therefor, 
Due process demands that MESA. 
~. prove each element. of. its prima 

-. facie.case under sec. 109(c) and that 

the agent be afforded the opportu- 
nity of fully contesting: each. such 
element, including. the jee S 
liability. : - 

Because it was. cdeienined: that 
MESA failed to establish what.the - 
Judge found to be a condition pre- 
-cedent in any proceeding against 
_.. Pritt, no findings were made with 

Pp eees to whether Bethlehem had 

violated the standard | in question’ 

and whether Pritt’ was liable, under 
sec. 109(c), for this same violation. 
| Therefore, having’ held that MESA - 
can proceed against an agent in the’ 
absence. of the corporate operator, 
proceeding | 
| against such operator under: sec. 109 
| (a), this.case must be-remanded in 


and | without. first . 


| ee that. the. above- cited findings 
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ing “against | agents, 


: [se LD. 


“may be. ade “pursuant: to sec. 
TO), 7 


“ORDER. 
"WHEREFORE, pur suant to: au- 


: thority. delagated-to the Board ‘by | 
the Secretary of the Interior’ (48 
_OFR 4.1(4)), IT IS HEREBY: 

ORDERED that the decision ap- 
-pealed from IS: REVERSED: and 


that the case IS REMANDED for | 


apprepriate further ee on 
the merits. Se ee 


Dias wee 


= Oi. Administrative Judge. A 


J CONCUR! 


Day ee Ps ee 7 
Alternate Administrative q udge.. 7 


Apuowtsrnative Juvax Scsimucan- a 
3 BERG DISSENTING : a ae - 


Phe: Ispislative’ purpose at sec. 


- 109 (c) was not to establish a sep | eo 


arate and -distinet penalty proceed-_ 


directors of corporate: operators but 


~ rather to extend assessment. of pen-’. ad 
: alty- provisions. ‘and advance: the: 


cause of safety: In piercing-the cor- 


porate veil Congress intended to. © 


make: such persons conscious” of 
their individual responsibilities and — 
aware that as individuals they could 


not hide behind the corporate:status . 


and “mowingly” authorize, order, 
or carry out health and safety vio- 
lations ‘with impunity secure in- the 
knowledge that any penalties -as- 


officers : ‘and 


eS - aon _ November 


eee Soild bs paid o out of F corpo | 


rate funds. 7 


218 oe opening 2 phrize Whenever a 

“ey corporate. operator violates a man-- 
- . datory health or safety standard or 
_ knowingly violates or fails or re- 

fuses to.comply with any order is- 

. sued under this Act * * 

-. in my opinion, sets out a condition 

| precedent to any charge against an 


agent, officer or director. 
If there is no violation by a cor- 


5 Ste porate ‘operator, there can be no 
charge against an-agent for know-. 


: ingly. authorizing, © ordering, or 


7 7 oye out such violation. 
_ With this in mind, I find myself 
‘unable: to agree. sith any interpre- 


tation of see. 109(c) which would 
- permit a finding of liability against 


: an agent for. knowingly authoriz- 


a ing, ordering, or carrying ‘out a vio- 
| lation. and-also permit a subsequent 
- finding of no liability against a Ccor-. 


; porate. operator, a situation which | 


the majority. concedes to be a dis-- 


-.. tinet possibility. Either a violation 

. occurs or it does not. I find no sup- 

-.. port for the assessment of penalty 

oe against an ag ent for what later may 
~ prove to be a nonviolation of a cor- 

; ~~ porate operator. ‘Such interpreta-. 
2 tion, In. my opinion, does violence 

tothe conscious concern and inten- 

tion of the Congress that an agent 

oe should not: bear the brunt of corpo- 


rate violations (See Legislative His- 
tory. of the Federal Coal Mine 
Health and Safety Actof 1969, Pls 

No. 91 178, Part 1 at 1191 1 (1978). 


EVERETT L, PRITT 


*” which, 


80, It, a a eo ee 


- Furthermore, I ave trouble ao : 


_cepting the concept of a finding of 
— liability against an absent corporate 


operator solely for the purpose of 


sec. 109(c). The liability of a cor-_ 


porate operator for penalty arises 
out of sec. 109(a). The liability of 
an agent arises out of sec.. 109(c)- 
for know ingly authorizing, order- 
ing or carrying out such corporate 

on: Therefore, the liability of 
the agent necessarily must be de- — 


_ pendent upon a finding of corporate 
operator lability, which liability, — 
In my opinion, cannot be established 


either solely for purposes of sec. 
109(c) or in the absence of the cor- 
porate operator. | | 

If the concept of establishing cor-| 


porate liability in the absence of 


the operator and solely for 109(c) : 


‘purposes is accepted, it should be — 
_ applicable whether the 109(¢) pro- 
ceeding against an agent is held be- 


fore or after a 109(a) proceeding 


against a corporate operator. How- 
ever, in the situation where a cor- 
porate operator is held net liable i in -_ 
_ & prior 109 (a) proceeding, 1 tane 
not conceive of any circumstances 
where a proceeding could « or would - i 

be brought against an agent since 

the 109(a) finding would be forever 


dispositive of the question of viola- 


tion by the corporate operator. In— : | 


other words, the condition preced- 


- ent would be unfulfilled, I conclude, ; : . 


therefore e, that since. such. concept | 
cannot be applied equally in related. 


circumstances, it is unreasonable oe 


and unacceptable. 
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‘For tha. foregoing reasons, ‘I re- (c) consistent with the purposes Pe - 
: spectfully. dissent and would affirm ‘the, Act and intent of oe ao 


the Judge’s decision which I con- 2 
sider. to be a more reasonable and eras J. cee Ji ones . 
workable interpretation of sec. 109. Ate le "Adminisinatine Judae: aot 
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December a; 197 : 2 


- APPEAL OF. BRILES | WING & 
‘HELICOPTER, INC.” 


: TBCA-1158-7-77 ° 


"Decided December 2, 1977 | 


: Contrast No. 81-0018 (Geological Sur- 
vey); Office of Aircraft Services. -? 


‘Govcenieat: Motion To. 
Denied... | 


1, Rules of Practice : Appeals: ‘Dis- 
missal—Rules -of - Practice: Appeals: 
Motions—Rules of Practice: Appeals: 


Notice of Appeal—Rules ‘of Practice: a 


Appeals: Statement of Reasons — 


LA Government motion to dismiss an ap- 


~ peal is denied where the ground for the © 
motion is that the contractor failed to — 
raise its allegations before the contract- 


ing officer prior to filing. its appeal. put 


- the board finds. that the contracting off- 
cer did have an opportunity to pass upon 


the - ‘principal allegations of the con- 
tractor prior to rendering his decision. 


“APPEARANCES: Messrs, Richaré §. 
Cohen, Richard T, Williams, Attorneys — 
at Law, Kadison, Pfaelzer, Woodard, © 


Quinn & Rossi, Los Angeles, California, 


- for the appellant; Ms. Joyce. Wolfe, 


Department Counsel, Anchorage, 
Alaska, for the Government. 


OPINION BY CHIEF 


ADMINISTRATIVE JUDGE 


McGRAW 


INTERIOR BOARD OF 
CONTRACT APPEALS 


The Government has moved to 


- dismiss the instant appeal for lack 
of jurisdiction on the ground that 
. the contractor “failed to raise. its 


ao - 254-916 —78 oon 


Dismiss - 


» allegations: hatbipe the Cas : 


Officer prior to filing this appeal.” —. 
-. The. Government, motion. is -accom- 
panied: by.a memorandum: citing 
cases relied upon and by: affidavits 
from the Chief, Branch of Con- 
-tracting, Office of Aircraft Services, 
Alaska Region, and from the Chief, 
‘Division. of Technical Services; 
Alaska Region. 


Appellant has filed ¢ a Menon: 
dum..of. Points and. Authorities ‘in 


Opposition To Motion To Dismiss - 


Appeal, together: with.» affidavits 


from appellant’s Director of Mar- 7 


keting and from the General Man- : 


ager of Tundra. Copters, a wholly a, | 


owned, subsidiary 0 of the appellant : 
corporation. - 


of the parties with respect to what 


allegations ‘were presented to the -° : | 


contracting officer prior to the time 


the contract was terminated for de- 
fault. This is because the appeal file | 
itself discloses. that in at least one 
instance the contracting | officer was ara 


apprised of the contractor's. posi- | 


tion that the Government was re- 
| sponsible for the difficulties exper- 


ienced in performing the contract 
before the contracting officer’ ren- 
dered. his final decision. . 

It is clear. that the termination 
for default was effected by a tele- 
gram. dated May 26, L977. (Appeal 
File Exh. 24), in which. the. con- 
tracting officer found that as of the » 
close of business on May 26, 1977, 
the contractor had failed to facie 


: pilot. and mechanic data required by : 


84D. No. 12 | 


For the purposes ee this motion, ne 
itis unnecessary to resolve allofthe 
manifest differences in the position a 


the contract and that such failure Y 
“was not: excusable, Tn such: telegram 


‘the contractor was also advised that 


it would ‘be liable for any. excess — 
“costs incurred . by the Government 
ine reprocuring ‘the required serv- 


ices; More than. a “week. before the. 2 
causes. so enumerated include “(c) | 


-termination for. default, the ‘con- 


tractor had:sent a telegram, marked _ - 
~ either its sovereign or contractual 


for the atterition of the contracting — 
capacity * * *.?-(Appeal File; Exh. 


officer, from which the eae: is 


: quoted: 


2. Have found. upon investigation of - 
your statement that “Tundras complete we 


inability ‘to: plan and execute pilot re- 


~ quirement,”..was directly attributable to ~ 

the US.. Geological. Survey Branch un- 
‘reasonably restrictive, closed-union, dis- 

- eriminatory approach concerning pilots | 


| ‘requirements. 


Cannot aot hewn how new: + pillote are 


qualified - when. existing ‘pilots retire. © 

. & We have. spared . neither time nor 
+ money. in an attempt. to find piipts with 
7 suitable: requirements as follows : 
eee * * pete 

7 ok Contacted personnel agencies that 
| specialize in pilot placement. 


. 4 Made. telephone. inquiries to other — 
operators in Alaska and Calif. ‘for avail 


| ‘pilots that met requirements. 


5, Contacted O.A.8. Boise for names of — 
pilots. known to. meet _Testrictive stand- | 


‘ards. ° 


- ‘(Appeal File Exh, 1). : 
.. The position outlined im ee con- 
tractor’s telegram of May 18, 1977, 
from which we have quoted. hoe 
was elaborated upon. considerably 


and expanded somewhat in.the no- 


tice of appeal. but the. ‘appellant’s 
basic. position, has remained. the 


— same, as is illustrated by1 the follow- a 
ing’ passage ‘from the Notice of Ap soe 


peal,. at. Pp. ae 


B.. * oer [T]he Government ere in 7 


arbitrary and. capricious agency action ; 
its termination: of the Contract. for fail- 
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ure is an qualified: pilots is: a direct | 
‘result of this. early’ capricious. Govern- 
nent. action and is. itself arbitrar vy, capri- 
| cious and unlawful. 


We note that Clause 3 “Default” 


of. the Contract enumerates excus- 
able causes of delay’ and that the 


* * * gotg of the. Government in 


9, General Provisions, Service Con- 


ia cate (Rev. 12-75. “.: 


Decision 


‘The case. eto: us anv elves. an 


‘ appeal by a contractor from a termi- 
nation for default of its contract in _ 
which. the contracting’ officer had | 
‘found the contractor’s delay in fur- 


nishing data required by the con- 


tract was not exclusable and where 
_ the ‘record shows that: both before | 
and after the termination for de- 
| fault the contractor. has charged 
that the delays experienced i in per- 
forming the contract were attribut- 
able to the Government’s own ac- 
. tions. The contractor also contests 
the assessment of excess costs in the 


amount of $52,035. There is no doubt 
concerning the authority to this 


_ Board to determine the propriety of 
_ a termination for default and the | 
amount of excess costs, ifany, prop- 
: erly assessable against the defaulted 
contractor. See H Square Corpora- 


tion, A /K. /A.Uttrascan. Company, 


_IBCA-959-3-72 - (Nov. 29, 1973), 
- 80 LD. 769, 73-2 BCA par. 10 863, 
and cases cited therein, 


(1) We find that the eee 


officer: did have an opportunity to | 
pass upon the principal allegations 
of the contractor prior to rendering _ 


 ASBCA Nos. 
(June 28, 1977), 77-2 BCA par. 


| - his Pores ‘The fact that ne No- 
tice of Appeal: may have elaborated 


| upon, the contractor’s basic position 
in certain respects does not deprive- 
us. of jurisdiction. over the appeal 
= where, as here, the central issue re- 


mains the same- (he. e., the extent to 


| which the. appellant’s delay in per- 


: forming the-contract is: attributable 
. to. -Government action). 
It has long been held that pro- 


= ceedings before boards of contract 


- appeals. are de novo. See Monroe 


| Garment Company, Inc. v. United 
- States; 203 Ct. Cl. 324 (1978) ; SW. 


- Electronics & iM anu acturing Corp., 
20698 and. 20860 


12,631; Bendix Field Engineering, 


: ASBCA. No. 10194. (Nov. 8, 1966), 


: 66-2. BCA par. 5959; and Fastern 
| Maintenance Company, IBCA-275 


(Nov. 29, 1962), 69 LD. 215, 1962 


L BCA par. 3583. Generally speaking 


| : Fe boards of contract appeals have 
been loath to dismiss an appeal on a 


technical ground, if it is possible to 


# ‘make findings on the merits of the 


_. real controversy between the parties. 
-. See, for example, Webb. Manufac- 
turing Company, SBCA No. 4063 


(Oct. 8,. 1974), 74-2 BCA par. 


10,881. 
- Accordingly, the Goreimicn 


_ -motion to dismiss the instant appeal 


as. beyond the aaa Ag of our juris- 
: diction i 1s denied. : 


ag | ‘Wrizam r. Moths. 
os ¢ Administrative i Judge Chairman, 


I cONCUR: | 2 
‘ - Gnonen S. Simmn, Jr, yo : boa fg ix 
- Adminisinaties J udge... 


_ APPEAL. OF. HARRY. CLATERBOS. Co. IV. 
December 6, 1977 


APPEAL OF HARRY CLATEREOS ores 


C0. ve 


TBCA1153-5-77 eee 
‘Decided December 6, 197 


Contract No. 14-16-0001-5795, Bah 
and. Wildlife Service. 


Motion To. Dismiss Granted. 


1. Rules of. Practice: Appeals: Bunda 7 
of Proof—Rules of Practice : Appeals: 
Dismissal—Rules of Practice: Appeals: , 
Motions—Rules of Practice: ee 
Timely Filing | | 


An appeal is dismissed as untimely. aphen - 
it was not filed within 30 days of the | 


date on which the contracting. officer's. " 
final decision was received: by a person — 


who was not employed: by the appellant. 
but who was authorized ‘to receive: his. 


mail during the 6 weeks the appellant an 


was away on vacation. While the appel- = 


lant .denied that such person ‘was au- — 


thorized to sign a return receipt for cer- 
tified mail, 
question of authority to sign for certi- | 
fied mail had been raised in the contrac- 
tor’s letter requesting an extension i in ‘the 


-time for filing thé appeal and that no 
such question was raised until the Gov- | 


ernment’s motion to. dismiss’ the instant es 
appeal was filed. | 


2, Rules of Practice: Appisaia: Dis- ; 
missal—Rules of Practice: Appeals: 
Extensions of Time—Rules of Practice: 
Appeals: Motions—Rules of Practice: 
Appeals: te 
Practice: Supervisory Auinonty: of the = 

Secretary coi 
A motion te dismiss an. appeal i is granted. 
when the appellant had failed to file an 


appeal within 30 days of the date on 
which the contracting officer’s final de-. 


_. cision was received. Respecting the con= . _ 


tractor’s argument that the 30-day time 
Linatt esnoule be waived, , the Board noted, ss 


_the Board. noted that. no - | 


Timely Filing—Rules _ bor <x 


970 . 


that the right to extend. the time for filing 
a notice of appeal had been specifically 
excepted from the grant of authority to 


the Board. as set forth in the regulations 


‘governing board pr oceedings. . 


_ APPEARANCES: Mr. John H. Bright, | 


Attorney at Law, Keller, Rohrback, 
Waldo & Hiscock, Seattle, Washington, 
for the appellant; Ms, Jean P. Lowman, 
Ee Department Counsel, Portland, oe 


7 or the Government. 


OPINION BY CHIEF. ADMIN- 


— ISTRATIVE JUDGE McGRAW 


" INTERIOR BOARD OF 
CONTRACT APPEALS 


| ~The Government has moved to 
| dismiss the instant appeal under the 
captioned _contract on the. ground 
‘that the appeal was antimely and 


. that the Board is therefore without 


jurisdiction i in the matter. In oppo- 
sition to the motion, the. appellant 
asserts that the appeal was timely 
filed but that, even if it were not, the 
late filing should be waived since the 
delay in taking the appeal did not 
prejudice the Government in any 
ve | 
| Findings of Fact 


| is Contract No. 14-16-0001-5795 
was entered into between Harry 
Claterbos Co. J V, and the Govern- 
ment under date of Apr. 30, 1975, in 


the amount of $831, 915. The con- 


tract called for the furnishing of all 
labor, equipment, and supplies re- 
quired to construct approximately 
0.89 miles of access road to the pro- 
posed Makah National Fish Hatch- 
ery (Phase A), and for the con- 


struction of earthwork, drainage, 


seeding, and other related work at 
the Hatchery (Phase B), which was 
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Ioeaead near Neah Bay, Wasting: . : 


ton. Prepared. on standard ,forms 


for construction contracts, ‘the con- 
tract included the. General ‘Provi- 
sions of Standard Form 23—A. (Oct. 
1969 Edition) , Labor Standar d Pro- — 
visions, General Conditions, Special 3 
Conditions, and separ ate Technical 
Specifications for Phase A and for. 
Phase B (Exhibits1and2)2 
2, The notice to proceed with the meg 
work was given to the contr actor ~ 
by letter from the contracting officer — 
dated May 9, 1975, which specified , 


that the wok was to commence = 
within 10 calendar. days after date 


of receipt of the notice to proceed 
and to be completed within 500 cal-— 
endar days after date of a 
thereof. 

3. By Change Orders, 2, 3,and 4, 


the contract amount was ‘increased a 


by $65,943 to $897, 858 7 and the time 
for completion of the contract work — 
was extended to Oct. 11, 1976 (Ex- - 
hibits 4, 5,6 and 10). 7 . 

4, The bid which resulted in the 


award of the instant. contract was — 


submitted by a partnership under 
the name of Harry Claterbos Co. 
JV, 


Claterbos, Jr., the. partners as de- 
scribed in i bid, were Wayne 
Construction, Inc.—D. W. Arntzen, 
President, and Claterbos, Inc., 
Harry: Claterbos: II, President. 
The letterhead of Harry Clater- | 
bos Co. JV shows the address of the 


company to. be: Route, A, Box 984, 


1 All references to exhibits are to those ¢ con- 
tained in the appeal file. 
2The revised contract -ainount- stated in 


Change Order Nos, 3 and 4 are understated by 
$20, apparently as a result of misreading the .. 
revised contract ‘ amount: Shown in- eaange spas, 


Order No, 2. 


Route 1, Box 984, Astoria, — | 
Ormaon 97103. Ta addition to Harry 
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, es O8ss08 97103. The address 
for Claterbos, Inc., is also listed 
thereon as Route 1, Box 984, As- 


toria, Oregon | 97103. The letterhead 
shows the addr ess ‘of Wayne Con- 


struction, Inc., to be at 8810 Stone 
; _ N., , Seattle, Washington 98103. 


. All Change. Orders. (F inding | 
5). Zand all correspondence. from the 
Government to the: Contractor were 


sent to Harry Claterbos- Company 
JV, or to Harry Claterbos, Route 1, 
| Hox 984, Astoria, Oregon | 97103.' 4 


The contracting officer’s decision 


from which the appeal was taken 
was directed to the same address and 
_ this is the address shown in the not- 


ice of appeal (Exhibits 13 and 17). 


There is nothing in. the record’ be- 
fore us ‘indicating the contractor 


ever requested al different address be . 


used than ag one set pon in. the 
contract: 
6. In its. he: isiees ee Sept. 1, 


4 1976, the contractor stated : 
(Item. 4): ‘Excavation, (tem 4). Bor- 


row for structural engineered’ fill, and 
(Item 6). compaction for structural engi- 
- neered.. fill . over .ran 14, 335 cy or 208 
percent. 

We respectfully eonucek ‘that: we ‘be 
paid $124,857.85 for this overrun. 14, 335 


ey X $8.71 (agg regate of. bit items 1, 4, 


and 6). 
Support data for this request will be 
forwarded within a few. days. 


- 8 Change. Order No. 3 dated June 80, 1976, 
Was addressed . to Harry Claterbos Co., Route. 
Oregon 97103. The 
apparent. transposition of figures in the box — 
- number appears not to have serlously inter- 


“ly Box. s94, Astoria, 


fered with delivery for the change order was 
gent by Certified Mail, Return. Receipt Re- 
quested (Certified No. 014692), and was re- 
ceipted for by* Barbara. Claterbos | on. S baa 9, 


' 1976 (Exhibit 6). 


2 #The. abbreviations for “the words. “oom- 


pany,” “route” and “Oregon” were frequently 


used. 


We request : a 20- day extension ort time. | 


‘(Exhibit (are ; 
7. By a ‘ce to the se ae 


officer under date.of Oct. 13,.1976, 


the contractor forwarded additional 
information in support of the claim 


consisting of a copy of two pages 
from a notebook of the Govern- 
ment’s field engineer. showing that 


the contractor had used 40,335 cy 
of engineered fill material from | 


» duly 25,1975, to. Sept. 11, 1975. The 
amount. so. eon was a to. be a 


net figure reflecting an allowance of 

2814 percent for compaction. Noting 
that the additional work had been 
performed without additional mobi- 
lizing and during the course of the 
contractor’s regular work, the letter 


proposed a ‘unit cost ‘of 80 percent sr 


of the contractor’s original proposal — 
resulting in a revised’ claim of 
$99,914.95. The letter concluded by 


requesting. a change order be pre- 
pared allowing the contractor the 


claimed amount and providing for 


a 80- day extension of time (Exhibit - 
Oe. 


EP The contracting officer’ s letter 
of Jan. 81, 1977, denying the claim — 
was addressed to Mr. Harry Clater- 


bos, Jr., Harry Claterbos Co., Route 


1, Box 984, Astoria, Giecon 97103, 


and concluded as follows: : 


‘This decision is made in accordance 
with the Disputes: Clause, Standard Form 


23-A, and shall be final and conclusive as 
provided | therein ; “unless, within 30 days 


from the date of receipt of this decision, - 


a written notice..of appeal (in. tripli- 
cate) addressed to the Secretary of the © 


Interior is mailed or otherwise furnished | 


‘to the Contracting Officer. The Notice of 


Appeal, which is to be signed by you as. 
Contractor or by an attorney acting in ~ 
your behalf, and which may be in a:letter ~ 


972 


- form, should indicate that an ‘appeal is 


intended, should refer to this decision, 
and should identify the contract by num- 
ber. The. Notice of Appeal. may include a 


statement of the reasons why the decision . | 
is considered to be the erroneous[*] The - 
Interior Board of Contract. Appeals is 
the authorized representative. of the Sec- | 


retary- of. the Interior for hearing and 
determining such disputes ae 
This letter is my final decision concer n- 


: ing the responsibility of the Contractor to. 


e excavate, fill and compact the area “out- 


lined i in bid items 2, 4 and 6 on the Makah 7 
National Fish. Hatchery site under Con- 2: 


| tract ‘No. 14-16-0001-5795. 


‘Immediately below the signature 
line of the contracting officer, the 
following handwritten. notation ap- 
“pears: “Attachment to Letter: 
-. Rules, Interior. Board of Contract 
Appeals.” (Exhibit. 13.) | 

9. The contracting officer’ s deci- 


sion (Finding 8), was sent by Cer- 
‘tified - ‘Mail, Return Receipt: Re- 
quested (Certified No. 824375). The 


receipt form is signed by one Mar- 


garet M: Ronian on the line imme-- 
diately above the. words “SIGNA- 


TURE OF~ _ADDRESSEE’s 

AGENT, IF ANY” but no date ap- 
pears under the caption “DATE 
- DELIVERED.” On the side of the 


card.on which the return address 
“Division of Contracting & General . 


Services, US. Fish & ‘Wildlife 





=< The quoted language appears ‘to have. been : 


included in accordance with ‘the require- 
ments of .FPR Sec. 1-1. 318-1 (contracting 
officer’s decision under a Disputes oe 
- avhich also. provides: - 

“(b) A copy of. each. contracting officer's 
decision shall. be furnished — to the contractor 
by certified mail, ‘return receipt requested, or 
by any other method which provides evidence 
of the: date of . receipt of the decision by. the 
: contractor. 9 


DECISIONS oF THE DEPARTMEN T OF THE ‘INTERIOR | 


1977, 7 in which he stated : 


| [84 LD. | 


Service” appears, however, there i is 
a postmark of February 2.2 | 


10. In a letter dated ‘March 8, 


197 c the contractor requested an 
: extension. of time for the taking of a2 


an appeal, stating: 


In reference to your. jeter dated Jan. _ 


| 31, 1977. 


We have arrived home: on: Mar. 5, ‘L977, 


on from a6 week vacation. ‘Your letter had 


been. waiting for us at that time.. 
- We do- request . an. additional 20° days : 


extention [sic]. in which - to: prepare an 
answer to the Contracting Officer [sie] 


decision. 


: ( Exhibit i 


11. The contracting officer ‘Te- 
sponded. by letter dated Mar. abe 
ay Tes 
quest. for an extension of time. for 
appeal. has to be. made before the 30 


days: expires, before : a contracting 
‘officer may consider a request for an — 
extension of time. Therefore, I 





@Tn an affidavit whieh accompanied the 
Government’s motion to dismiss the appeal, _ 
the contracting officer states: | 
- “The ‘return. receipt shows receipt. by the. 
Contractor’ Ss agent, but it does not bear the 
date of such receipt * * *. The address side. 
of the return receipt, ‘whereby the same was 
addressed for return to me, bears a postmark 
showing the date Feb, 2, 1977 * * ¥.” ‘(A ffida- 


wit of. Richard D. Mundinger, «dated May 20s 
1977). 


™The’ letter was accompanied by a. copy 
of an opinion from the Office of the Regional 
Solicitor. Among the cases cited therein was 


the--ease. of. Refer - Construction - Company,. . 


IBCA~209 (Oct. 20, 1960), 67 1.D. 457,461, ; 
60-2 BCA par 2831, vat 14, 689, in. which the 
ea stated: 

“at ig correct that the Board thas no eaiae. 


ity to waive this limitation or otherwise ex- 
: tend the 80-day period,’ particularly in. view 


of the precise language of 43 CFR 4. 16: 
‘The Board may grant extensions of ‘time 
except with respect to’ the filing of the notice . 
of appeal.’ - xf 
“However, before the appeal time has elapsed, . 
‘contracting officers may validly extend the 


appeal period in the same manner as they have _ * 


the power to enter into contracts, modify, and 


_ terminate them * * #7 * 


- pannel: ere an ‘extension of time” 
(Exhibit 16).. = 
(12.In appore of its peor to 


the granting of the Government’s, 
motion to dismiss, . the appellant 
submitted an: affidavit, the entire — 

: contents of which is quoted below: = 


“re Harry Claterbos, being first duly. 


sworn on. oath, state as follows : 


On Mar. 5, 197, t arrived home from 
a Six week vacation and found: a letter a 


dated. Jan, 31, (1977, ‘from Mr. ‘Richard D. 


Mundinger, Contracting Officer, denying 7 
our claims for. reimbursement for 14,835 

cubic yards of. excavation, structural en- 
gineered fill. and compaction of the struc-_ 


tural - engineered: fill... Said letter also. 
provided that the , denial would be. final 


unless I appealed within thirty days from 
| the date ‘of receipt of the decsion [sic]. 
I. immediately. wrote .a letter to Mr. 


‘Mundinger. i requesting an. additional 


twenty days extension in. which ‘to. pre-. 
pare an appeal. J in turn was advised 


that since’ my request for an extension 
of time had not been made within the 


appeal period of. thirty days, that I could 7 


not get an extension. 


Subsequently I. discussed ‘the ‘matter 
with my attorney and belatedly filed the 


instant appeal? — 


‘The individual who. signed: the. receipt | 
for certified. mail is one Margaret Roman | 
who. had. previously. been requested by 
myself to transfer: my mail from my mail 


box to my. home. She had never been. au- 


thorized to receive certified mail and cer- 


tainly was not my. agent for any: other 


ss purpose: than to..deliver my. mail un- 
opened from aay. mail box: to my home in 


8 The Notice of Appeal, dated May 4, 1977, 
stated : ~ 

“The contracting officer's. decision Was con- 
trary to” the rules, terms and General Pro- 


*. ¥isionS governing this: ‘contract No. 14—-16- 


0001-5795. Said decision was ‘further errone- 


ous ‘because of incorrect ‘interpretation: and 


definition of contract. terms and language ‘as 
eee to oer ‘Notice od f Claim" at 17 os 


APPEAL: ‘OF HARRY. GLATERBOS: Co. ave 
| December 6, 17 


eine td. prevent . my. anal box from, cover: -_ 
flowing during my absence... ~ 
The refusal on the part of the Contract- . 


ing Officer to allow me an extension of _ 
time in order to file an appeal, which re- 

- fusal was: based’ upon ‘the assertion: that: —— 
requests for extension can only begranted . 
when made within. the appeal period 


proper, ‘misled me into believing that. 


there was no. method. by which ae could 
| have this matter reviewed. 


"Contentions of the Parties 7 = oe 


In the brief filed. in: support, of a 


the: motion to dismiss the appeal, the. 
Government quotes from the Dis- | 


putes: ‘Clause included .in ‘the con- 


tract’ to show that the decision of 
the contracting officer becomes “final 
‘and conclusive” unless, within 30 
3 days from the date of receipt there- 


of, “the Contractor mails or other- 
wise furnishes to the Contracting 
Officer a written appeal. addressed 


to the head of the agency in- 


volved. 9 > Thereafter, the, Govern- , 





BG, Disputes : co 
“(ay Except as ‘otherwise provided in this 
contract, any dispute: concerning a question 


of fact arising under this contract--which is 


not disposed of by agreement shall.be decided | 
by the Contracting Officer, who: shall reduce 


his decision to writing and mail or. otherwise 


furnish a copy thereof to the Contractor. The 
decision of the Contracting Officer -Shall--be 
final and conclusive unless, within 30 days 
from the ‘date of receipt of such copy, the 
Contractor. mails or’ otherwise furnishes. to. 
the. Contracting . Officer .. a. owritten | appeal. 
addressed’ to. the head of the agency involved. 
The decision of the. head of the agency. or. his . 


* duly. authorized representative for. the deter- 

mination of such appeals shall .be final. and 
| conclusive. This provision shall not be pleaded _ 
in any suit involving a question of fact.. 


arising under this contract as. limiting judicial. . 
review of any such. decision to cases Where 
fraud by such. official. or. his representative or 


* board. is alleged : Provided, however, | That any: 
such. decision. shall . be. final. and: conclusive - 


unless the same is. fraudulent. ‘or. capricious or 
arbitrary or SO, ahs erroneous: as necessarily 


- See accee 


(974 _ DECISIONS OF THE 
| ment asserts that the decision of the: 
contracting’ officer from which the 
Instant appeal - was taken was made’ 


on Jan. 31, 1977, and was mailed to. 


the ontracior on. that. date by. cer-. 


tified mail, return receipt requested ; - 
_ that’ the return receipt. shows ‘the 
decision was receipted for by the 
-contractor’s . agent not later than 
Feb. 2, 1977; that computed in the 
_ usual manner from the Feb, 2, 1977 

- date, the time for taking an appeal 


- expired on Mar. 4, 1977; that. it was _ 


“not until Mar..8 197 (08 ‘4 days after 
the 30- -day period for taking an ap- 

peal had expired that the contrac- 
tor requested a 20-day extension of 
time for taking an appeal; that the 


contracting officer advised the con- . 


tractor that a request for an exten- 
sion of time to file an appeal must 
be made prior | to the expiration of 
the 30- -day period; and that since 
the appeal was not timely filed, the 
Board -has no jurisdiction in. the 
matter, pore 

Opposing the Government’s mo- 
tion to distniss the appeal, appel- 
lant’s counsel takes exception to 
what he describes ‘as “the. govern- 
Inent’s characterization of the -re- 





(Continued) 


to imply bad faith or is not sipported by sub: 
stantial evidence. In connection with any 


. appeal: proceeding under this clause, the Con- 


tractor shall be afforded an ‘opportunity. to be 


_ heard. and to offer evidence in support of ‘his . 


appeal. . Pending ‘final ‘decision’ of av ‘dispute 
hereunder, the Contractor shall proceed . dili= 
gently with the performance of the contract 
and in accordance with the - Contracting | 
Officer’ s decision.” 


“(b) This Disputes elause does not: preclude 


consideration of- ‘questions of law in. eonnec- 
tion with decisions ‘provided for in. paragraph — 


(a) above. Nothing in this contract, however, 
shall be construed as making final the decision 


of any administrative. official, . representative, 
or board on a question of law.’? (General Pro- 


Visions, Standard Form 238—-A, Oct. 1969 Ed. )77 


| DEPARTMENT oF THE INTERIOR . 


[84 ID... 


- cipient of said decision as appel- 
lant’s agent. 7 Elaborating upon this 
position the brief states: a, eee 


“The individual who ‘signed ‘the certi- 


| fied: mail receipt was, as the. appellant’s: 


affidavit: shows, | ‘neither authorized nor | 
appointed ‘to in’ any. “manner deal - with - 
certified maih 7 | 
_ = ee eo 
Ca In this. case the individual who 
receipted the certified mail did so for the 
purely protective purpose of getting the 
mail out of the mail box and into the ap- 
pellant’s house where it would not be de- 
stroyed in his absence.” Certainly appel- | 
lant’s: neighbor would not bea person au- 
thorized to receive service on bebalf of 
the appellant: ‘if or iginal process were in- 
volved 1 and it seems extraordinarily un-. 
just. to ‘bind the appellant to the decision 
of a delivery man for the United States 
post. office whose: decision. to deliver a 
piece of certified mail into the hands of 
a’ person who may or may not be quali- 
fied to receive it is now operating to de- 
prive. appellant of his rights in this 
matter, | 
re ce ce 
’ It.is‘almost inconceivable that any rea- 
sonable person could agree that the law 
requires appellant to be deprived of his 
rights. for his failure to be at home at 
the proper time or on the proper day that 
the government chose to. render its deci- 
sion. OF eB 


10 Aadressing this angument the peparunch 
counsel states : 

“This eould not. be. the case. Certified jai: 
return ° receipt requested, ‘is not left in the 
mail box. If no: one ‘is available to sign the 
receipt, it is.retained. bythe post office for a 


time and then returned to sender” (Memo- 


fandum. to Board dated July 1: 1977). 
-1-The Department counsel comments: 
" “erwyhether Margaret’ Roman would be | 
authorized to receive service of summons. and 
complaint is not relevant. Those are not the 
requirements of the. contract” (Memorandum, 
note 10, supra). This view of the matter is 
supported “by. the decided. cases. See, for 
example, Maney Aireraft. Parts, Inc., ASBCA 


No. 14863 (Nov. 2,: 1973), 73-2 BCA ‘par. be 


10326, at 48,767. 
. 12 Government. eotinsel | sexaunivies the ques: 
tion from a different vantage point, stating: 


969] APPEAL 


‘OF’ “HARRY | ‘CLATERBOS: co. TV: 


= 


December 6, 1977 


“The cand position eran by | 
the appellant in opposition to the- 
motion to dismiss is grounded.on the. _ 


ae premise that the Board has author- 


_ qtirement. for taking an appeal. In 


appellant’s. brief the’ argument: 1s 


| stated in the following terms: 


‘The. government’s brief continues’ to 
dssert the position that the rights of the | 
government vest after the thirty day ap-. - 


peal period has passed. when, in fact, the 
well | known ease of M ancy Aircraft 


Parts, Ine. v. U.8., 17 CCF par. 81,070 


(197 2), long. ago disposed of this matter 


when it established that Boards of Con- : 
tract Appeals have power, in ‘proper cir-.. 
_ cuzastances, to waive or extend the ap- 
peal period specified in the usual disputes | 


of laws: [sic]. See also Monroe BM. Tapper 


WV US AT CCF par. 81,288 (1972). In this _ 


case, there is a substantial hardship 


worked upon the appellant for failing to _ 
be at his mail box at the time that the 
decision was - delivered. “ 


government’s : 
Moreover, no conceivable prejudice could 


flow to the government as a consequence: 


of allowing this appeal on the merits." 


“[T}his is not.true. In the exercise of 
ordinary care and diligence, the Contractor. 
- could and should have handled his affairs so. | 
- that: timely ‘action would have been taken on. 


this matter’ (Memorandum, note 10, supra). 


The question of diligence has arisen, in a: 
number of cases involving the timeliness of. 


an action taken. by a contractor. A recent. 


' ease. in which such. question. Was. addressed is: 


Fred Schwartz, ASBCA No. 20724 (May 11, 


: 1976), 76-1 BCA par. 11,916. where the Board 

: stated : 
“TTjf the notices did not, “in fact, ‘come to’ 
appellant’s personal : attention until after, the.: 
cure dates had. passed, the: fault must lie in the | 


failure of appellant and his ‘business ‘concern 


to exercise due diligence: Respondent ‘cannot : 
be blamed for appellant’s | ‘carelessness in. 
handling its mail. and. appellant may not be: 


permitted to benefit, at the other party’s ex- 
pense, from its own lack of diligence”: iti 
BCA at 57,121). ae : i: 

-13-The . “Goveennicit. flatly 
assessment, asserting : 


‘contests 


“[T}his is patently not true. The Govemns: 
ment cannot be rogues to: ZO behind ery . 


| value 


~ to its: Contractors”. 


ive: ; ag 


this . 


 Pimeliness: 0 of the © Anpeal 


oY Discussion | | noe 
Prior to considering ihe ‘ques- a 


. ti bf 
ity to waive the 30- day fiotica You. ions raised by. the. instant. appeal, 


there would appéar to be some _ 
in .outlining the general. 
principles in this area as reflected ae 
in the decided cases. At. the outset 


we note that PY motion to dismiss. an : 


appeal. as untimely generally. raises 
questions as to (1) the date upon. 
which the contractor received the - 
contracting officer’s ‘final decision; oe 
(2) the date on which the contrac-. 


| tor mailed 14 or otherwise furnished | 


return receipt signed for a as in the - 


space provided for “Signature of “Addressee 
Agent” to learn whether there is only one 
person who may receive’ mail for a firm, and, 
if. so, whether the person: signing was ‘specif- 
ically authorized by. that: individual to receive 


certified mail. The resultant burden would be = 


highly prejudicial both to‘the Government and. 


Supra). 


In any event, it is “clear ‘that fie: ‘mere 


absence of any. showing of prejudice to the. — 
Government is not necessarily dispositive Of 


the matter. This is evident from: the language 
employed by the Court of Claims in its de- 
cision in the case of Monroe M. Tapper and — 
Associates v. United States, 198 Ct. Cl. 72, 77 


(1872) (“Plaintiff's position -is that a-waiver 
must: be accorded, and ‘the ™ appeal. period en- aor 


larged, unless the Government can show 
prejudice from such enlargement. We. cannot 


accept that as the sole and exclusive eri- - 


terion: F * * 6, 
Parts, Ine. v. United States, 202 Ct. 


‘See alsa Ma aney Aircraft. 
CL ‘54, 
61 (1973) (“Prejudice to the government is a. 


factor to. be considered, but.the lack of such. ; 
prejudice does not ‘automatically entitle the: 


plaintiff to & waiver. Furthermore, careless- 
ness or neglect on the part of the contractor is | 
relevant, though — not necessarily conelu- ; 


14 Where timeliness of an appeal is in iseué: 


and the mails have been used to effect delivery, _ 
- the ‘contractor has the burden of proving ‘by av 
preponderance of the evidence that the appeal: 


was properly and timely mailed. Astro Indus- 
tries, Inc., ‘ASBCA No. 19082 (Oct. 22, 1974), 
74-2 BCA. par. 10, 921. Showing. an. appeal to’ 


“have been properly mailed entails proving — 


that’ the envelope containing the notice’ of 
anes was properly addressed -and ‘carried 


(Continned) poe 


_QMlemorandum, note a bak 


976. 


| “to the soniteane Officer thé: Fotie’ 


of appeal; and (3) the method of 


computing the. 30-day period.** _ 
Pyramid Van & Storage Company 
of Monterey, ASBCA No. 14,257 
7 peal period commences to run when 
_ the decision is received at the desig- 
- nated address, . 


7 (Oct. ‘4, 1969), 69-2 BCA pat. 
7952. 3 | | 
Tt is ies that in. soiamery. cir- 


: cumstances the decision. of the con- 


_.tracting officer is. required to be 
mailed to the contractor ‘at the ad- 
dress shown i im the contract. Vinneli 
| Corp. of California, ASBCA No. ' 
8882. et - al. (Nov. iS, 105d )e. 57-2. | 


BCA par. 1517; Chicago Garment 


O05 Ine., ASBCA No. 4657 (Suly | 


16, paki 59-2 . BOA par. 2218. 





| J (Continued). 6. ps . 
sufficient posters: In sake instances: the co 


mark is used. to establish the time of mailing. 
There. are cases, however, ‘where. appellants 
_ have succeeded in establishing - (i) that a 


| ~ notice of appeal Was mailed earlier than the — 


time indicated bya. postmark. . (€.9., Allied 
“Contractors, Inc., ASBCA No... 5254 (Mar. 12, 


° 1959), 59-1 BCA par. 2143) or (li) that a_ 


notice of. appeal was properly..and timely 


a mailed even. though the Government denied. 
. having received it. Astro Industries, supra. 


-. % The 30 days. allowed for taking an appeal 
is. governed’ by the time that elapses between 
the date when the contracting officer's. de- 
cision. is received by the. contractor and the 


date when. the notice. of. appeal ‘{s: mailed to - 


_ the. contracting officer. Wiscombe Painting 


vi Company, IBCA-78 (Oct. 26,- 1956), 56-2 BCA. 
_ par. 1106. In computing the 80.days allowed. — 
by the. “Disputes”. clause, the several boards © 
have. uniformly followed. the general rule -of. 


excluding the date. on which the appellant 


received the contracting officer’s decision and 
- including: the day on. which. the. appellant — 
mailed: or . delivered . his appeal. . 


ede Con- 
struction Co., ASBCA. No. 4756: (Jan. 7 


_ YBCA-409 (Feb, 28,. 1964), 71.2..D. 68, 1964 


- BCA par. 4120.. When the 30th day: falls on a. 
Sunday or a: day: that is established as a pub- — 
lie holiday by Federal law, the. time for ap- 
: pealing does not expire until the end -of. the 
next succeeding day which. is neither a Sun- 


day. nor 2. Federal. holiday. Bushman. Con- 
struction Company, IBCA-193.° (Apr. 23, 
1959), .66. 1.D..156, 59-1 BCA Par.. 2148. Our 


i rules have been modified to also include Sat- “i 
_ par. 9240 (Government’s. motion for .recon-. 


_ urdays or other ‘nonbusiness days . sou CBR 
| an). . ei ig 


"DECISIONS, ‘OF. THE DEPARTMENT OF. THE INTERIOR 


, 1959), 
59-1 BCA par. 2060; ‘Edisto Construction Co., 


| [84 LD. 


“Where. the sonteaeee: provelly re- 


quests the Government to use a.dif- 
ferent. address, however, the deci- 
sion should be sent to such address 
and, in the event. it 1s not, the ap- 


General Motors 
Corp., Ternstedt Diwision, ASBCA 
Nos. 2830, 2881 (Aug. 15, 1956), 


56-2 BCA par. 1041. 


Tt is also clear that the fas oi 


taking an appeal starts to run when — 
the contractor receives the contract- — 


ing officer’ S final decision and. that 
the Government has the burden of. 


proving when the contractor ‘re- 


celves the decision. It accomplishes 
this in most instances by producing 
a, m reba receipt. McBride & Wach- 

_Government Contracts, See. 


: + s [2]. In cases where the time of 


receipt of the contracting officer’s — 


- decision or a board: decision. is in 


issue, the question presented  fre- 
quently turns’ on. the’ effect to. ‘be. 
given to the rebuttable presumption 


that a letter properly mailed and — | 


posted reached its destination and 


~ was received by the party to whom 


it was addressed: See Sancolmar 
Industries, Ine, ASBCA No. 16879 


(Dee. 12, 1972), 73-1 BCA par. 


9812, where an appeal was dismissed 
as untimely on the basis ‘of apply- 
ing this presumption. The pre- 
sumption may be invoked, however, 
only if the decision is sent to the 
contractor’s correct address. That 


_address will be the address shown in | 
the contract unless ‘PHOT to the issu- 


18 See Vap-Air Division, Vapor Ooracrution: 
ASBCA No, 14411 (Dee. 17, 1971), 72-1 BCA 


sideration denied as untimely): 
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ow ance ot the decision ve contractor 
has requested. that a different ad- 


dress be used. In the comparatively 
early case of Chicago Garment Co., 


Ine, ASBCA No. 4657 (July 16, 
1959) ,on reconsideration, 59-2 BCA 
par. 2978, the Government urged 
that the appeal be dismissed as un- 

timely, citing as authority the rule 
stated in 31 C.J.S., Evidence, Sec- 
tion. 185a, as follows: “There is a 


strong presumption that mail mat- - 


ter properly addressed. , stamped and 
mailed was received by the ad- 
. dressee. * * * As to 


- BCA at'10,205). 


While in Chieige Binion ‘the 
: Government’s motion to dismiss the - 
appeal as untimely. was denied, on 

the dual grounds. that the decision 

_-was.sent to the wrong address and | 

that the person who receipted for 


it was without. authority’ to do so, 


- 7 contr actors have rarely succeeded in. 
overcoming the effect of the pre-_ 
sumption in cases where. the evl- 


dence shows that the decision. was 
sent to the contractor’s proper ad- 
dress. In many instances, such dis- 
missals have involved attempis by 


wv With respect to this ‘ground, the Board 
stated: 


“rT The presumption of the snanieeite of the - 


person signing for the letter does not. apply 
unless the letter was properly addressed, and 


the Government is not entitled to the. benefit. 


of this presumption unless it is first estab- 
lished that the letter was ‘properly addressed’ 
to appellant ” * *. The contract did not show 
Traverse City as appellant’s: mailing address, 
and -at:no time. did appellant request the Gov- 


- ernment to use. ‘that: bree ae Aged BCA at 


10,206). 


corporate contractors to ene. that | 
receipt. by a clerical employee was — 
receipt by the. corporation for the | 
purpose of commencing the 30-day _ 
appeal period contemplated by the 


“Disputes” clause. See, forexample, 


L dé V Machine and Tool Works, 
Ine., ASBCA No. 15243 (Aug. 12, 
1971), 71-2 BCA par. 9035 in which 
addressing this question the Board 
stated : 


[T]he Disputes Clause provides” ‘that 
the appeal period shall. begin to run upon, 


—Teceipt. of the contracting officer’s. final _ 


| registered a 
mail, there is 4 presumption that it: 
was deliveréd: and that the person. 
who signed the receipt therefor had | 
authority so to do * aes . (59-2 


decision. It does not specify that, only a | 
particular class of persons shall be. au- 


. thorized to accept the communication con- oe 
taining the decision. All that is required. 


is that the. contractor receive a copy of 


_.the decision. It is well known that a. cor- 
. poration can only act through its agents 
and employees. The receipt of mail is. an 

. ordinary business function commonly and | 
uniformly entr usted to clerical person- 


nel. We know of no case, and none has. 
been brought ‘to our. attention by appel- ; 
lant, which requir es that the. clerk who 


| receipts for the mail of a corporation, be 
an officer of the corporation or a person : 


authorized to bind the corporation con- 
tractually. We are satisfied from the_ 


record that the contracting officer's final 


decision was delivered to appellant. on : 
17 Apr. 1970. 


Unincorporated concerns have 
not been any more successful - in 
overcoming. the effect of the -pre- 
sumption -where the mail has been 
delivered to the contractor’s proper 
address. Illustrative is the: recent 
case of Fred Schwartz, ASBCA No. 
20724 (May 11, 1976), 76-1 BCA 
par. 11,916 in which the. eee 
Services Board ‘stated: 


Addressing the issue of the , validity ‘on & 
the N otices of Default in the terms posed 


978. 


by appellant, the essential dispositive 
fact is appellant’s receipt of the Notices. 
Appellant’s assertion that the Notices did 
not come to his personal attention until 
after the cure dates had. expired, even. if 
true, does not dispose of the matter. In 
accordance with generally observed prin- 
ciples’ of commercial law, ‘codified in the 
statutes of nearly every state,. including 
the State of California where appellant 


conducts its business, appellant received — 


— each Notice when it was duly delivered 

“at the place of business through which 
the contract was made. Uniform Commer- 
cial Code, Sec. 1-201 (26) (b).[*) 


Our findings that the Notices. ‘of: De=-* 


fault *.* * were duly delivered to ap- 


pellant’s place of business through which © 


the contracts were made on 5 Jt une 1975 
and-9 June 1975, respectively, are rein- 
forced by the signing of the return 
receipts therefor. by an employee of 
appellant who had actual authority | to 
receive mail on appellant’s behalf. It is 
not a prerequisite to the effectiveness of a 
notification sent to an unincorporated 
business concern that the notification be 


received only by an official of the concern 


authorized to. bind the company con- 
tractually. Ban Electronics, ASBCA No. 


16616, T-2 BCA par, 10, 045 (76-1 BCA 2 


at 57121). 
See also M. D. “Willner, DOT 


CAB No. 73-9 (Dec. 6, 1974), 75-1 


BOA par. 11,011 (appeal dismissed 


as untimely where not filed within 


| 80 days of the date when the con- 


tracting officer’s. final: decision was. 


received for the contractor by his 
wike). - : 


Bz Derizion | 
- The principal question presented 


for our decision is the date upon 


which the appellant. received the 


18Qregon has adopted the Uniform Com- 
mercial Code including the subsection cited 
without any variation. See Anderson Uniform 
Commercial Code, See, 1-201 :2 Local Statu- 
tory” Citations and Variations. a 
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the contractor that the. 
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contracting officer’s final decision Tt 
is clear that under the Disputes — 
clause (note 9, supra), the contract- 
ing officer is Tequired. to ‘oail or — 


7 otherwise furnish a@ copy. of his de- - 


cision to the contractor. For‘ the 
most part, the facts having. a bear- 
ing onthe manner in which this ob- 
ligation Was. discharged are undis- 


puted. In this’ case the contracting 


officer (i) issued a,-final decision; 


| (ii) stated that his decision was be- 


ing rendered in accordance with the » 
Disputes clause; (iii) gave notice to 
decision | 
would, become final and conclu- 


sive unless within 30 days from 


the date of receipt thereof a written 
notice of appeal addressed to the | 
Secretary of the Interior was mailed © 


or otherwise furnished to the con-. _ 
tracting officer; (iv) instructed the — 


contractor as to the contents of any 
notice of appeal and as to the per- 
son authorized to sign such notice; _ 
(v) informed the contractor that the . 
Interior Board of Contract Appeals 
was the authorized representative of 
the Secretary of the Interior for the ~ 
purpose of hearing and determin- 
ing contract disputes; (vi) fur- 
nished the contractor with a copy of © 
the rules of the Interior Board of 
Contract Appeals; and (vii) sent a 
copy of the final decision to the con-. 


tractor at the address shown in the | 


contract. by certified mail, return re- 
ceipt requested (see note 5, supra). 
The appellant denies, hawover e 4 
that the. individual who signed the | 
receipt for certified. mail which ac- 


companied the contracting officer’s 


final decision had any authority to _ 
do so. In the affidavit eee in the 


ns, APPEAL. OF: HARRY. CLATERBOS Co. JY. 
| _ a December 6,.1977 


text diye the Rie is eouched i in 


the. following terms: 


~The individual. who ‘alznied the receipt 
for. certified mail is one Mar garet Roman 
who had_ previously been requested by 
myself: to. transfer. my mail from my mail 
box to my home. She had never been au-. 


‘thorized: ‘to received certified mail and™ 


| certainly was not my agent for any other 


‘purpose than to deliver my mail un 


- Opened from my mail. box to my home in 


order to prev ent my mail box from over- y 


flowing. during my absence, "ae 


Neither in the above-quoted Jan- 


7 ‘guage nor elsewhere in the record 1 is” 
- there an indication that Margaret 


Roman was given any instructions 


. atall with respect to how she should 


handle mail addressed to the con- 
tractor and sent certified, return re- 
- ceipt requested. The record clearly 


shows, however, ‘that in the ordi-— 
nary course of administering the 


- eentract prior to the issuance of the 


findings, the contracting officer fre- 


quently transmitted documents to 
the contractor. by certified mail, re- 


ae turn receipt requested (Exhibit 
Nos. 4, 5, 6, and 10). One of the 


documents - so transmitted ‘was 
; Change Order No. 2 involving an 
increase to the contract price of 
$363 (Exhibit No. 5), as contrasted 
with the amount involved in the re- 


vised claim for which a change or- 


~ der was requested in the amount of 


$99, 914. 95 (Finding (Or ‘We note- 
that some 8Yh months elapsed be- 


tween the time the contractor com- 
pleted its claim presentation on Oc- 
tober 18, 1976. (Finding 7); and the 
contracting. officer issued. his finai 


decision on Jan. 31, 1, aa | 


‘That. Morgue eae id | 


signing for certified mail addressed | 


to the contractor as within. the. am- 


bit of the authority conferred upon. 


her i is evident from the fact that she 


signed her name on. the return re- 
ceipt card immediately above the — 


words “SIGNATURE OF AD- 

DRESSEE’S AGENT, IF ANY.’ ie 
(Finding 9.) It is considered sig-- 
nificant that no question was raised 
concerning. Margaret Roman’s au- 


thority to sign for certified mailin — 


the contractor’ S letter of Mar. 8. 


1977, requesting a 20- -day time ex- 


tension for taking an appeal (Find- 
ing 10). In fact, no such question 


was raised ‘until the: Government ie 


filed its motion to dismiss the i in- é 
stant appeal. — 
an As we have ieouily- noted 
with citation to authorities, the: pre- 
sumption is that mail: properly ad- 


dressed’ and bearing the necessary | 
postage is received by. the addresses 
and that. the person signing ~ ‘for 
such mail has the authority todoso. 


Where, as here, the’ presumption. is 
applicable, the burden is on the ap- 


| pellant | to show that the recipient if 


was not authorized. to recéive the 
mail and to sign the receipt. No. 
such showing has been made in this 
case. We, therefore; find that ‘the 


contractor received the contracting 


officer’s decision within the meaning 


of: the: Disputes clause when Mar- ; 
garet Roman received and receipted | 


for such decision on or before Feb. 


9, 1977, and thereby started the run- 


ning of the 30-day appeal period. : 
“In accordance with the. general: 


| Fale, a 30- aay period, for * taling, 


an appeal poniitstined to run. on a 


Feb. S,. 197 ie and expired. on Mar. 


4, 197 a Tr respective of. whether 


Mar. 8, 1977 (the date of the’ re- 
quest to extend the time for taking 
an appeal),. or May 4 
date of the notice of appeal) , is con- 
Sidered to be the date the appeal 
was taken, there was. no _lamely 
filing. — | 


Waiver r of the 80- tae Hina limit for 


taking an appeal 


oe Discussion. 


The question of ee a board 


of contract. appeals has authority to 
waive the 30-day time limit for tak- 
ing an appeal depends upon (1). the 


- construction to be placed upon the. 


| language contained in the standard 
Disputes clause and (2) the terms 
of the delegation. of authority frem 
the head of a department or agency 
to a particular board of contract 
_ appeals. Prior to the. Court: of 


| Claims’ decision in Maney Atrerafi | 


Parts, Inc. v. United States, 197 Ct. 
CL.159. (1972), the various boards 
of contract appeals, were uniform i in 
holding that the filing of an appeal 
7 within | 30 days from the date of re- 
ceipt of a contracting officer’s final 
decision. was a prerequisite to the 


board having jurisdiction over an 


appeal. In dismissing an appeal for 


lack of jurisdiction in the case of 


Maitland Brothers, ASBCA No. 
6607. (Feb. 25, 1966), 66-1 BCA 
par. 5416, the 


{Flor more than twenty years this Board 
and its predecessor Board have consis- 


tently held that it does: not have juris- 
| diction to consider and. decide an appeal. 


unless there has ‘been a timely appeal 
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, 197 7 (the | 


per and Associates “v. 


| : Armed. Services 
' Board of Contract Appeals stated : 


‘84 LD. 7 


ae om the contracting officer’ 9 ‘decision. 
See 
. WDBCA No. 9, 1CCr 100, decided 9 -April 


“General ~ Motors” Corporation, 

1943, where the. Board dismissed an: un- 
timely appeal as beyond. its jurisdiction, 
saying: “When an appeal is not: taken. in 
time, neither this Board. nor. its presi- 
dent as. representative of. the Secretary 
of War has power to act thereon.” This 
rule has been consistently followed to the 
present time * * * (66-1 BCA at 25 429). 


Following the Court of Claims’ 


~ decisions in Maney Airoraft Parts, 


[76.5 SUPTA, and in ¥ onroe M. Tap- 
United 
States, 198 Ce Clee (1972) , most 


boards of contract appeals that have 
had o¢casion. to consider the ques- 
tion have ‘accepted the Court of 


Claims’ view that the 30-day time 
limitation + is not. jurisdictional and 


that, subject to good cause being 
shown, a board of contract appeals 


may exercise its discretion and 


walve the ‘requirement of the Dis- te 


putes clause that a contractor file his | 
appeal within 30 days after he re-_ 
ceives the final decision of the con-_ 
tracting officer. See, for example, 


West Coast Dredging, Ine., ENG 7 


BCA No. 3254 (Apr. 28, 1972), 72 


i BCA par. 9461; SWH Company, a 
DOT CAB No. 72-29 (June 29, | 


1972), 72-2 BCA par. 9570; Con- 
noor, .ine, GSBCA No. 4654 
(Dec. 7, 1976), 77-1 BCA par. 12,- 
255.29 Of. Central Reforestation, 
AGBCA No.. 76-179. (Feb. 25, 
1977), @¢-1 BOA ao 12369 ~~ 


2'The General Services Board took excep- 
tion to the Court of Claims ruling in Maney, 
supra, 
Inc., GSBCA. No. 3182 (Sept. 26, 1972), on. 
reconsideration, T2~2 BCA 9687. In Conncor, 


Inc., text supra, However, the General - Serv- 7 = 
ices 
- Claims had specifically set forth its position 


Board noted that since the Court. of 


to that Board in. Sheen aes Constimeno 


in @Grunley-Walsh Construction Co, 


-. of waiver, citing R ¢& O Industries, 


ey “APPHAL OF HARRY CLATERBOS 


pha de December 8, 1977 


| anes to eonsiier waiver -ques- | 
_is evidenced by the. Sellowing. stale: — 
pr ohibits: extending. the time: for. 


tion where regulation. expressly 


| taking. an- appeal). . 
The Court of Claims’ decision i in 


: | Maney, supra, has not been! accepted | 


_as dispositive of the. question by the 


Armed Services Board of Contract 

Appeals, however, as is clear from. 7 
its subsequent. decision in Maney 
Aircraft Parts, Ine., ASBCA No. 
14863 (Apr. 28, i972), 72-1 BCA 
par. 9449, where the following state-_ 
ment appears: “[I]n this instance, 
the Board must respectfully decline ~ 
to follow the Court of Claims’ sug- . 
: gestion concerning its. discretion to 


waive the requirement of. appeal 
within thirty days of receipt of the 


contracting officer’s final. decision” | 


(72-1 BCA at 43,887). 


Thereafter, acting pursuant ‘to 
the. authority contained in Public. 
— Law.92-415, 86 Stat. 652, amending 


28 US.C.. § 1491, the Court. of 
Claims. remanded the. case. to ‘the 


Armed Services Board and directed : 
it to exercise its discretion and. 
_ determine whether’ the 30-day time — 


— limit requirement should be waived 


(see Maney Aircraft Parts, Ine. Vv. 
United States, 202 Ct. Cl. 54. 
-(1978)). While in Maney Aircraft 


Parts, Inc. ASBCA. No. 14863 


(Nov. 2, 1973), 73-2 BCA par. 10,-. 


326, the Board did comply with the 
_ Court’s directive, it made clear that 


it had not ater its views with 1 re- . 


i (eeatnnea) |. - : 
Co., Ine. ¥. United States, 206 Ct. Cl. 887 
(1975), the. Board . now. considers the matter 
Ine, 
GSBCA No. 4582 et al. (July 30, 1976), 76-2 


- BCA par. 12,026 and R..C. Hedreen Com- 
- pany, GSBCA: No. 4259 (Apr. 15, Sache T5-1 
-.. BCA par. 11,202. . 


spect to the iidebiyitis wieetions; as 


ment: from the opinion. . 


AE ‘the: ‘outset; we: reiterate: that” we 


are considering this: case again’ in’ its ... 
present posture solely because of the — 


Court’s remand order and pursuant to.its 
instructions. Assuch, we: do not. regard 


ourselves as acting: under. ‘our. Charter or se 
the language of the’ contract’s Disputes - | 
_-elause as written or properly interpreted. . 


Our-actions here in these cireumstances 
should not be interpreted: as’ ‘any. modifi-° 


cation of the views we expressed. the last. 
| time this case was before us. Maney “Air- ee 


craft Parts, Ine., 72-1 BCA par. 9449. 0] — 
(73-2 BCA at. 48, 165. - | 


‘Based upon such cotisidargtion: so 
‘the Board determined that the ap- 
_ pellant had “not shown good | cause 
or justifiable excuse under all'the 
facts ‘and circumstances of the case _ 


for failing to file its appeal. within — 
the 30-day time limit.” (73-2 BOA 


at 48,768.) . This ruling was sus- | 


tained. by the Court.of Claims. in. a 
Order No. 191-70, dated Dee. 1B, 


1974,, by which. the Government’s : 7 
7 motion for summary. judgment was _ 
allowed and the plaintiff’s petition 


was dismissed: (see 205 Ct. Cl. 881). pe 
The terms of our delegation of au- »— 


thority are set forth in 48 CFR, : 
‘Part 4. With respect to the question 


presented, the following provisions 


therefrom are of ae oe : | 
tance: | , - 


oe ~ ral ” ee ot - a 
—(£) Extensions: of time. (1) The time 
for ae: or serving any document may 


- 20 This same position has Aan cine 
by the Board in subsequent - decisions where . 


_ the question of the ‘timeliness. of an appeal . — 
has-been: in issue. #.9., see Henry Products 


Company, Ine., ASBCA: No. 18299 - et. ale. 


oa 28, eae 74-1 BCA par, 10, 457. 


caer | 100 Guidelines). 


- a: ‘extended by the Appeals Board or 


other. ‘officer before whom the proceed- 
ing is pending, except for the time for fil- 


- ing 2 notice OF » appeal and except where 


—~ gueh extension is contrary to law or regu- 
_. lation. (43. CFR. Bec. 4.22 phages 
Tr Italics, added.] - S, phs 
BO ee et ee as s es - Gee 
- () [Where it has authority to extend 


eS : _time ‘limitations, the Board may extend 
_ . them. in -appropriate -circumstances, on _ 
Russet, C. Lynou, | 
= Administrative Z wdige. 


good: cause shown oe ne CFR Sec. 


B. Decision. 


~ [2]. Since’ the oe re regu- 


lations are considered. to be deter- 


- minative of the question. presented, 
OW. need not undetake to determine . te 
| - whether the language of the Dis- 
putes clause ‘itself ‘precludes the 


~ Board from exercising jurisdiction 


. over an appeal not filed within 30 
'é days from the date and contractor 
~ Tecelves the contracting. officer’s final 


ae decision: While the Board of Con- 
tract Appeals has been authorized 


to decide finally for the Department 
appeals to the Secretary of the Tn-. 

| terior from. findings of fact or de-. 
cisions by contracting officers of the 

a & | Department. (48 CFR 4, 1): the 
right to extend the time for filing a. 
notice of | appeal has been. specifi- 
cally excepted from the | grant of — 


authority to the Board. We, there- 


fore, find that we are without autho- | 


rity to extend the 80-day time limit 
requirement of the Disputes clause 
_ for taking an appeal, from a con- 
| _tracting officer” s final decision. oe 


6 omalusion. : 


miss the instant appeal for lack of 
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unielieiona is granted and the ap- | 
Peal) 1s dismissed. ° oe & 


~ Wiiam RF, MoGuiaw, 


7 Chics Administrative J ie | 


ee, airman, 
We cONCUR: 


G. Hensrer Pitiioni 
Administrative. J udge. | 


"APPEAL OE EKLUINA, INC. 


2 ANCAB 214 | 
‘Decided December 1 9, 7 or 


‘Pursuant to regulations contained in — 
48 CER Part 4, Subpart B, 4.21(c), on 


Dec, %, 1977, the Bureau of Land Man- 


agement (hereinafter. BLM), through 


the Office of the ‘Regional Solicitor, 
Anchorage Region, filed a Petition for 


Reconsideration of this Board’s “Deci- 


sion | ‘Reversing Bureau of Land 


“Management Decision #AA-6661-B” 
issued Sept. 28, ‘1976. 


: Decision. affirming Barat of Land 


Management's Decision of Aug. 1, 1974. 
and reversing: this Board’s Decision 


dated Sept. 28, 1976. . 


Granting Petition for Reconsiden: 
tion and Decision « on Reconsideration, 


1, Alaska. Native - Claims Settlement 


Act: Alaska Native Claims Appeal 
Board: - Appeals: Reconsideration 


‘Where. regulations provide that a eee 


May promptly request the reconsidera-_ 


tion of a decision but provides no. time 
limit for the filing of such’ a request, a 
request: for reconsideration. filed within 


The Goce mw are 76) se a reasonable. time under the. circum: 


stances. of the appeal: will be considered 
timely. 2 gee rans Vg ‘ 


Q ‘Alaska. “Native Claims Settlement 


Act: ‘Alaska N ative Claims Appeal 


Board: "Appeals: : Reconsideration 


A Petition for Reconsideration will be 


granted when in its discretion, the Alaska . 


Native Claims Appeal Board. finds that 
extraor dinary circumstances do exist that 


‘had not been considered by the Board 


in rendering its. decision.. 


3. Alaska Native. Claims Settlement 


Act: Alaska Native Claims Appeal 
Board: Appeals: Generally | 


A regulation enacted to implement the 


sale of isolated ‘tracts ‘pursuant to 43 


U.S.C; § 1171 (1970), which. defined the 


term “cornering” for purposes of that Act | 


and. which was not enacted pursuant. to 
ANCSA, is not binding upon this Board 
in interpreting the meaning of the ae — 
“cornering” : - cet to §11(ay 

7 ANCSA. 


4, Alaska Native: Claims Settlement : 
Act: Alaska Native Claims. ‘Appeal 


Board: Appeals: Generally 


This Board: will not reverse an adminis- 
trative determination of the Bureau of 
Land Management that is a reasonable, 
consistently applied interpretation of the 
law, and on which many Village Cor- 
porations relied in making their land 
selections under ANCSA, even though it 
is not the only reasonable aioli lal 
of. the statute. , 


5. Alaska - Native Claims Settlement 
Act: . Survey: 


vey: Standard Parallel—Alaska 
Native Claims Settlement con : 
- Withdrawals: Cornering - a 


‘The Alaska Native Claims Appeal Board, a 
in’ reversing a previous decision, finds’ 
that townships, which by legal deserip-. 

- tion have a common corner, but are- not © 


in actual physical contact due to the loca- 


tion of a “standard parallel” or “correc- 


~ tion”. line, such townships shall be con- 


sidered as not cornering for ta of 


§ 11 (a) of ANCSA, 
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APPEARANCES: ‘Saul R. pore 


_ Esq., Rice, Hoppner, ‘Blair &  Hed- 
land, Edward © -G, Burton, Esq. and 


John W. Sedwick, Esq., Burr, Pease & 
Ine, — for Eklutna, nc; 
John W. Burke, Esq. and J oyce B, 
Wolfe, Esq., Office’ of the Regional 


- Solicitor, on behalf of Bureau of Land 


Management; Ji anes Vollintine, Esq., 
John R. Snodgrass, Esq. and James D. 


Linxwiler, Esq., for Cook Inlet Re-— 
gion, Inc. and James N. Reeves, 


Esq., Assistant Attorney General, for | 
the State of Alaska, | 


OPINION BY. ALASKA a 
‘TIVE CLAIMS APPEAL 
- BOARD 


The Alaska Native Claims -Ap- 
peal Board, pursuant. to delegation 
of authority inthe Alaska Native 
Claims Settlement Act, as amended, 
43 U.S.C. §§ 1601-1624 (Supp. IV, 
1974), and implementing regula- 
tions in 43 CFR Part 4, Subpart A, 

4,1(5), and Subpart B, 4. 21(c), and 
Subpart J, Part 2650, hereby makes 
the followine findings, conclusions. 
and decision on the Bureau of Land 
Management’s Petition for: Recon- 


sideration. 


43 CFR Part 4, Subpart B, 41 
(c) provides as follows: 


Finality of decision. No further appeal 


will lie. in the Department from a deci- 


sion. of the Director or an Appeals Board 
of the Office of Hearings and Appeals. - 
Unless’ otherwise provided by regulation, — 
reconsideration of a ‘decision may be 
granted only in extraordinary circum- 


- stances where, in the judgment of the Di-. . 


rector or an Appeals Board, sufficient rea- _ 


‘son appears therefor. Requests for re- 
consideration must be filed promptly, or 


within the time required by the regula- — 
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-. tons relating to the particular type of : 


proceeding concerned, . and: must. state 


with particularity the. error claimed. The - 


filing and ‘pendency of a. request for re- 


consideration. shall. not operate to stay | 


the effectiveness of the decision involved 


unless so" ordered by’ the Director or an 
Appeals Board.. A. request:for reconsider- _ 


_ation need not be filed to. eee admin- 
istrative remedies. . po 


The Bureau oe Land. Manage- 


| eae filed this: ‘Petition ‘for Recon- 


_ sideration some’ 39 days following 
this Board’s Decision of Sept. 28, 
1976. Eklutna, Inc., alleges that the 


- Bureau of Land Management failed | 
to file this Petition in a- timely | 
fashion as’ required by 43 CFR 4.21 

(c). This regulation requires that 


“Requests for reconsideration must 


be filed promptly, * * *.” No time 
limitations for filing en motions 


are set forth in the regulation. 


‘filed within a reasonable time under 


the circumstances and will be con- 
» sidered timely filed in accordance 


with 43 CFR 4.21(c). 


Tn its Petition for Reconsidera- 
3 tion, the Bureau of Land Manage- 


neat claims specifically that this 


- Board’s Decision of September 28, 
- 1976 is contrary to Departmental 


| regulation; that this Board’s Deci- 
sion is contrary to the intent of Con- 
gress; and that this Board is bound 


to follow the reasonable, consis- 
. tently applied Departmental inter- - 
pretation of the meaning of the — 
word “cornering” as it is used in 


$11 of ANCSA. 


-. The Bureau of. Land Manage- — 
ae ment. further: contends. that the 


OF ‘THE DEPARTMENT OF HE 
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“Board's Decision redefines nee term a 


“cornéring” as it was used. by. ap- 


: pellant in: ‘implementing ANCSA, - 
and that this will result in a loss of 


land. entitlement for many villages | 


and several regions under ANCSA. | 


At no time prior to the submittal | 
of the Petition for Reconsideration 


did the Regional. Solicitor’s Office, 


Attorneys for the Bureau.of Land 


-Management,-argue that the inter- ' . 


pretation of the term “cornering” 


‘by the Bureau of Land .Manage- 


ment had been a reasonable consist- 


ently applied administrative inter- 
pretation. No evidence was submit- ts 


ted to this Board showing that this 
interpretation was a reasonable in- 
terpretation in light. of ANCSA 
and its method of identifying with- 


> drawn land, nor was any evidence — 
_.. -gubmitted showing any consistency 
[1] This Board finds that the 7 


_ Petition for Reconsideration was’ 


in application of the definition of © 
the term. The Board assumes ‘that 


; the Regional Solicitor. was not then 
aware “of the: _ implications of 


the appeal. 
[2] In light of these allegations 


: of. Petitioner and the memorandum - 
submitted by them in support of — 


their Petition for Reconsideration, — 


this Board finds that extraordinary — 

circumstances do exist that were not 
considered by the Board in. render- . 

“ing its Decision of Sept. 28, 1976 


and sufficient reason appears for 


- this Board to grant the Petition for - 


Reconsideration. This Board there- 
fore grants the Petition for Recon- 
sideration. The parties having | 


briefed the issues: presented on. re-— 


consideration, the Board renders 
the following decision : 


SRS Nee APPEAL | OF “EKLUTNA; INGO co: oe 
re ie RE | December 18, torr | * 


“The | issues Cn: in he origi-: . 


nal appeal concerned the definition 


sec. provides that lands were with- 
drawn for selection by .a. village 
corporation in two concentric tiers 


surrounding the township or town- 


ships in which a village corporation 
was located. ‘The lands in: the first 
tier were described as being those 


lands which. were contiguous to or ™ 
= ‘cornering on the township that en- | 
closes all or part ofa N ative village. 

| The. second tier of withdrawn lands / 
| were those lands which were con-— 


"DIAGRAM | At _ 


=, 
nO 
ut 


a : 
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“tipuoas to or, + cornering ¢ on n the lands 
- withdrawn.i in the first; ter: as 
of the term “cornering” as used by - 
the Bureau of Land Management .. 
to identify withdrawals made un-. 
der §11(a)(1) of ANCSA. This. 


Thus, in the case of.a ie lo- | 


cated entirely within one township 


and having one “core” township, 25 


. townships would be withdrawn for 
Selection by a. village. This would: 


be comprised. of the core township, 
the first tier townships which con- 
sist of four townships which are . 
contiguous to and four townships _ 
which: corner on the core township, — 


and the second tier townships 
which consist of four townships 
_which corner on and twelve town- 


ships which are contiguous to the 


‘first tier townships. This is shown 
plan Diagram . A as. follows: | 





(= Core Township 
Cornering Township, ist Tier ee 
Cornering Township, 2nd Tier 


: Contiguous township 
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In the c case of a village ingated in ‘two townships, and as having a “double. 
core,” 30 ‘townships would: be: withdrawn: two “core” townships, | eiebe. 
| oe ila and 20: contiguous townships a as sonome? 7 : 


DIAGRAM Br 





‘Double Core Townships 


Cc. = Cornering Township, Ist Tier 


pe 
NS 
a 


ce 


In bth: cases ‘the basis pattern of 
two concentric tiers is maintained. 


This pattern of withdrawal of 


~ two concentric tiers of townships as 
_ represented. by Diagrams “A”-and 
“B” is disturbed, in practice, by the 
existence of “standard parallel”. or— 
-“eorrection” lines. A correction line — 


under the public land survey sys- 
tem is necessary to compensate for 
the convergence of. meridians to- 


DIAG SRAM Cas. 


Core noweenee: 


converge, 





Cornering Township, 2nd Ter 


“Contiguous Townships. 


ward the ‘pole. As the perce 
the area between two 
meridians from one baseline north | 


tothe next baseline is reduced. Thus, | 
‘to reestablish the correct measure- 
‘ment of township boundaries, a cor- 


rection line is established every four 


townships i in the puny land aurrcy 
system. - > 


The effect. of ‘offset lines on the 


withdrawal pattern is as follows: : 


‘STANDARD PARALLEL (Correction Line) _ 


Cc Cornering ‘Township, 1st Tier 


.C/2 = Cornering Township, 2nd Tier 
= Contiguous Townships 
EA = Townships not included in withdrawal due 


[Bz . to fact that they do not corner and are 
hot cortiguous with the core township nor 
a township that corners on.or is contiguous 


Pa with the . core township. 


+ (The definition of cornering used for this 
Diagran is: “actual physica] EOUCH IRE: J 
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The. erat ae Tend Manage-_ 
ment claims’ that cornering means. 


actual physical touching of the cor- 
ners of townships. Without the cor- 
rection. offset, ‘Township “B”. of 
Diagram. C would have. been con- 


tiguous to a township cornering on. 
the core township, and. Township. 7 


“A” would have cornered. on a. cor: 


nering township. . ‘Under the peti- 
tioner’s definition of cornering, due 
to. the correction offsets, Township 
A and “B” no longer corner on or 

are contiguous to the cere township : 


or with those townships which cor- 


ner on or are contiguous to the core 

~ township: ‘Township “B,” rather, is - 
contiguous to a, township which in 
turn is contiguous to a. township 
which is in the first tier. Township 
“A” corners ona township which is 
~ contiguous to a township in the first 


tier. Both-Township “A” and “B” 
Ww ould. thus be. located outside of the 
withdrawal area. 


Eklutna contends dint eae 


- physical. cornering was. not neces- 


sary in instances where a village 
withdrawal was affected by acorrec- 

~ tion line. Eklutna contends that 
where two townships. would corner 


by legal description, and would have 


physically cornered. but. for the ex- : 


istence of a. correction line, the re- 
spective — townships - ‘should be 
deerned to corner for the purpose of 
being withdrawn and available for 


selection of the Village: ‘Corpora- . 
: tion. Under’ this approach, both 
Township “A” and “B” of Diagram 
7 C would be within the withdrawal 


area. 
= In a ‘Decision of E Sept. 98, 1976, 
= ae Board held that where town- 
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ships, which. ig ‘legal anon | 


~ have.a common corner, but are‘not 
in actual physical. contact.due solely 
to the location of a “standard paral- 


lel” or “correction” line, the require- 
ments of .§11 that the : topmnehips 
corner: will be satisfied. . | 

In. light of the contentions made 
by the Bureau of Land Management 


that their administrative interpre- 


tation of the definition of the term 
“cornering” should be upheld as it 


relates to the identification of with- 


drawn lands to. be made available 


_ for village selection, this Board on— 
_ Feb..-18, “L977, issued an Order re- 


questing certain information. from 


the Bureau -of Land Management. — 


This Order: included ‘a request for 


a, statement of facts. and authorities. 
supporting the administrative de- 


termination of those Jands identi- 
fied'by the Bureau of Land Manage- | 
ment as being withdrawn pursuant 
to §11 of. “ANCSA, information 


demonstrating consistency of appli- as 


cation of this determination, and — 


/ maps and information made avail- 


able to ‘Eklutna. and other villages 
indicating which lands were. with- 


drawn. pursuant. to- $11(a) (1) of 


ANCSA and made axaiey) for vil- : 
lage selection. a ee 
“On Mar. 9, ‘1977, the Biiean of. 


| Land Manapement, In complying | 


with this Board’s Order of Feb..18, 
1977, submitted various information 


including an “Affidavit of Ann 


Ivanoff,” an employee of the Adju- 


-dication Office of the Bureau of 
Land: Management, maps of several 


villages identifying land withdrawn | 


pursuant to § 11(a) (1) of ANCSA. 


and other. information concerning — 


988 
the meee’ used for identifying 5 ri 


(a) (1) withdrawn lands. - 
‘The first point of error alleged bs 


the Bureau of Land Management i 1S. 
that this Board’s Decision was con- 
trary to the definition of cornering 


as established by Departmental reg- 
ulation. The Bureau of Land Man- 


agement asserts in its Memorandum. 
in Support of its Petition for Re- 
consideration that regulations | in 
Chap. 2 of Title 43 CFR 2710.0- 
—5(d) contain the definition of cor- 


- reau of Tand Menagemiiit and ap- 


: plied to all villages under ANCSA | 
. tion a reasonable, consistently ap- 
plied interpretation that this Board 7 


in identifying those lands with- 


drawn by § 11 (a) (1) of the Act. 


This regulation which was. promul- 


gated by the Department of the In- 


-terior to implement provisions for 
sale of isolated tracts in 43 U.S.C. 
: S 1171 (1970) contains the follow- 
ing. definition of cornering: 


The term “isolated or disconnected tract” 
means a tract of one or more contiguous 


7 legal subdivisions completely: surrounded 


~ by lands held in non-Federal ownership 
or so effectively separated from other © 
federally-owned lands by some perma- 


nent withdrawal or reservation as to 
make its ‘use with such: lands’ ‘imprac- 
_ ticable. A’ tract is considéred ‘isolated if 
- the. contiguous lands are all patented, 
even though there are other public lands 
cornering upon. the tract. The ‘tern “cor- 
nering” refers to lands having a@ common 
_ survey corner ae not a common bound- 
ary. ot r 


| (43 CFR O7 10 0-5 (a) d (Italies added. ) 


— acted “pursuant to ANCSA and 
there is no indication that this regu- 


lation was to be used in identifying _ 
lands ‘withdrawn under ANCSA. 


This Board therefore finds that it 
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was a ruling contrary - Depart- 


mental regulations | swhen it held» 
that for. purposes of identification. | 


cf withdrawal areas pursuant to — 


$11(a)(1) of ANCSA, that the 


term “cornering” could be defined 


to include those townships which 
cornered by legal description, even 
though such townships. might’ not 


physically touch due to the exist- 


ence of correction lines. 


~The question remains, Tp aeei, 


that if the Bureau of Land Manage- | 
ment did define cornering to mean 


those townships physically touch- 
ing and cornering, was this defini- 


should have found controlling? 


‘When the meaning: of the lan- _ 
guage of a statute is not free from _ 


doubt, courts have regarded as con-- 


trolling a reasonable, consistently — 
applied administrative interpreta- 


tion of the statute [Ehlert v. United 


| States, 402 U.S. 99, 105 (1971) ]. 


In upholding the Secretary of the . 
Interior’ s interpretation of Execu- _ 
tive Orders and Public Land Or- 


ders, the Court in Udall v. Tallman, _ 


380 U.S. A: (1965) stated as follows: 


| When. faced with a problem of etn eul ory : 
: construction, this. Court. shows great def- 
erence to the interpretation given the 
statute by the officers or agency charged 
with its administration. 
Commission’ Ss application of .this statu-_ 
tory. term,.we need not find that its con- 


“To sustain: the 


struction is the only reasonable one, or — 


even that it is the result we would have. 


[3] This regulation was not en- | 


reached had the question arisen in: the 


first instance in judicial proceedings,” 
[citations omitted]. Particularly is this 


respect due when the administrative . 
practice at stake “involves a contempo- 
raneous construction « of a statute by the ie 
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‘men gaged with the - pésponaibtlity of 
; setting its machinery in motion, of mak-. 
ing the parts ‘work efficiently and 
ae smoothly while they are yet untried ; and ; 

- new.” Id, at 16. | | 


oot Tn the present case, caeloves of 
the Bureau of Land. Management 
| tion of the Ineaning of: the word 
“cornering.” 


with this Board by Ann Ivanoff;an — 
_ employee of the Bureau of Land . 
Management, substant tiates the fact. 
‘that they did consider the term 
“cornering” to mean “touching.” 
 ~ Paragraph 3 of this affidavit states 
cae as follows: i, ee ogee 


I do not recall receiving any written in- 


_ structions. or guidelines defining “corner- . 


ing” and “contiguous” in section 11(a) 
- (4).'I, and the other examiners involved, 


did not consider there to be any am- 
biguity in those. terms. We considered _ 
_ those terms to mean: ‘physically touching. © 
We recognized that because ofthe town- 
. ship offset.most. villages would have an 


irregular withdrawal pattern. 


It appears from this’ dosdmnent 
that the Bureau of Land Manage- 
- ment examiners found no ambiguity 

~ in the term 


“cornering” and as- 
sumed that the term meant actual 
touching rather than cornering by 


legal description. ‘It also appears. 
that they arrived at this definition 


without the aid of 43 CFR 2710.0- 
5(d) or any other | Departmental 
. regulation. 


Other documentation sania | 


by the Bureau of Land Manage- 
ment shows: that the Executive Di- 


.. rector of the Federal-State Land 
Use Planning Commission believed _ 
hee that cornering was limited to those 
er cumstances where the. corners of 


of the 


The affidavit © filed | the townships do not physically | 


touch, Although it does not appear — 


conveyancing. 


| townships pig le pane Tas a 
“map attached to a. memorandum 
prepared by the Executive Director 
Federal-State Land Use — 


Planning Commission, townships e 
which might corner from the stand- 


‘made an administrative interpreta~ _ point of their legal description are 


shown not to corner, when by virtue 
of a correction. line, the corners of | 


that the Bureau of Land Manage- | 
ment relied on this memo.and map, _ 
such evidence does show that a fur- | 
ther agency which deals with land — 
problems under — 

ANCSA came to the same conclu- 
sion on the meaning of the term 


“cornering” as did the Bureau el | : | 
Land Management. - 5s, * 


‘In. view of the. fact that a regu 
lation. interpreting cornering 
respect to other public land. ee 


defined cornering as lands having a. 
common survey corner and the fact 
that the Bureau of Land Manage- 
ment and the Federal-State Land | 
- Use Planning Commission have in- ~ 
- terpreted cornering. to mean those 
townships which physically touch, 


this Board. does not believe that the - ; 
Bureau of Land Management’s in- | 


‘terpretation of the meaning of 


cornering 1S unreasonable. 


‘Its also asserted, without con- 
Uaadicnen, in the affidavit and | 
other information submitted to this os 


Board. that: the Bureau. of Land 
Management consistently used this . 


definition of cornering ° in) ‘identi-- one! 


tying those lands withdrawn under 


~§11(a) (1) for all. villages. under Be 
ee a ale submitted for the 
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Villages of Koliganek aad. ges 
Village show that the Bureau of : 
Land Management identified these: — 
withdrawals in a pattern whereby 


townships which do not: physically 
touch due to a correction offset are 
deemed not to corner. Information 
submitted on several other villages 
also evidence this fact. There is no 
showing that the Bureau of Land 
Management identified cornering 
townships in any other manner in- 
volving other situations where vil- 
lage withdrawals were aiected: by a, 
Correction line: 


~ Information contained i in. “the Bu-- 
vreau of Land Management’s Mem-. 
orandum in Support of its Peti- 

tion for Reconsideration also shows 
that at least 18 villages, and possibly _ 


- more, made their selections based on 


Eklutna, have relied upon this de- 


termination made by the Bureau of 
Land Management. | ! 
{4] Even though this Board does 

not believe that. “the interpretation — 


of cornering as determined by the 
- Bureau of Tard “Management, was 


the only reasonable interpretation . 


- of the word-cornering, this Board 
~ does believe that it was a reasonable 
interpretation of §11(a) (1) of 


ANCSA. Since it has been applied - 


consistently with reliance thereon 
by the village corporations m mak- 
ing their: land” selections - “under 


Ss ANCSA, this Board will not disturb 


the procedures followed by the Bu- 


| reau of Land Management 3 in a iden- | 
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tifying the § 11 (a) (a) esata 


areas under ANCSA, 


[5] For the above reasons, this . 
Board, upon. reconsideration, Te 
verses its Decision of Sept. 28; 1976, 


and finds that townships, which'by 


legal. description. have a common 
corner, but are-not in actual physical 
contact due to the location: of a - 
“standard parallel’ or “correction” 
line, such townships ‘shall. be .con- 
sidered as not cornering for pur- | 
poses of §11(a) of ANCSA. The 
Decision of the Bureau of Land: 
Management of Aug. 1, 1974, which 
rejected the selection application of 


‘Eklutna, Inc., >in T..17-N.4:R.:3 E:, 


Seward. Meridian, Alaska, is here- | 
by affirmed. | cto Sree 
This vontessuts: a ‘unanimous de- ; 


| cision ot the Board. 
this determination of the Bureau 

of Land Management. Tt is asserted, _ 7 | 
without. contradiction, ‘that at least 
18 villages, if not all villages except 


Ss UDITH M. ‘ Branir, 
- Ohairman, Alaska Native Sen 
- Claims Appeal Board. | 


Area, E Donwive, a 
Board uM fember. ; 


| LAWRENCE Marson, _*. 
Board Mu sie . 


. ALASKA PLACER mee 


33 IBLA. 187 


Decided Decemb er #1, 1 97 7 


Ancenl: from the: decision . of the 
Alaska State Office of the ‘Bureau of 


Land Management: holding for. rejec- 


tion appellant’s mineral patent appli. 7 
cation F-13922. oe 


- Reversed. \ : eo 
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es 2. Conveyances: 
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a Pecaler 21, f0T7. | 


| | 1. Administrative Proocdnves Aaja. 


dication—Administrative Procedure: 


Decisions. 


Where. a: decision calls v upon an applicant 
to: supply. certain documents and make 


certain showings in support of its mineral | 

patent application. or face rejection of the. 

application, and on appeal it is estab-. : 
lished that all of the documents and evi- — 


dence called for had already been: fur- 


nished. by the applicant and incorporated 


in the case record, where they were ap- 
parently. overlooked by. those who: ex- 


amined the. application, the decision will 


. be reversed. 


Claims: Generally—Mining Claims: 


“Possessory Right—Mining- Claims: 


Special Acts” 


| Where a corporation aieeeaiy aeaatied ‘ 


_&@ group of unpatented. mining» claims, 
but the instruments of conveyance and 


the abstract of title. are subject to various | 
| objections by the Government’s title ex- 
aminer, which the corporation finds are 


difficult. or impossible to: cure, the cor- 
poration nonetheless may. receive a patent 


to the claims pursuant to. the Act of | 
30. U. 8.0. § 38. 


July 9, 1870 (R. S. § 2382; 
(1970) ), by~ Goahauat rt its apa 
tions. under that Act. ; 


3 Mining Claims: Posséssory Right— 
Mining Claims: Special Acts 


Where it becomes necessary. fox” a. eor- 


‘porate applicant for mineral patent under 

R.S. § 2882, 80 U.S.C. §88 (1970) to ~ 
demonstrate that it and-its: predecessors ie 
... have held and worked: the: subject mining’ 
claims for a specific term: of years, the. 
applicant: may tack the predecessor’s - 


period ‘of possession to its own if there 


was a privity of interest ‘between them — 
which was demonstrated by any agree-. 


ment, conveyance or understanding, the 


‘purpose. of which was.to transfer the | 


right and. possession . of. the previous ad- 


verse claimant to the successor, and this 


wee wae 


Ag accompanied by achat delivery of sa 
‘session. | 7 : 


4, ‘Mining Claims: eee Right— 


: Mining Claims: Special Acts -. 


AD applicant for a mineral patent ands - 
30 U.S.C. §38 (1970) may be credited - 


with actual. possession and working of the 


claims for the period when the claims — 


were occupied and worked by the claim- 
ant’s lessee. who recognized. the title as- | 
serted by ‘the claimant. » . 


3. Mining Claims: : Poasensory Right 
‘Mining Claims: Special Acts. 


An applicant for a ‘mineral patent under 


— B0U.8-.C, § 38 (1970) may be credited. with 
| actual possession | and working of the 
claims for the period when the claims 


were - occupied and worked. by .others 


under a conditional contract of sale with 


the claimant, as well as the period after 
the claimant lawfully: declared the con- 
tract. forfeited but ‘the putative pur- 


chasers continued to hold and work the | 


claims, contending the continued validity 


of the sales contract, during the course 
of the claimant’s litigation to eject ge | 


which ultimately was s successful. 


APPEARANCES: Risher ML. Thornton, 
Esq., aaa ada fer the. 
appellant. “ | 


“OPINION. BY. ADMINISTRA- 


TIVE JUDGE STUEBING 


INTERIOR BOARD OF LAND - 


APPEALS. | 
On May 19 197 i Alaska Placer . 


Company (Alaska Placer) filed its 
application for patent for nine | 


placer mining claims embracing a 


; total of 172.167 acres in the Port : 


Clearance’ Mining District near - 


28 None, Alaska. : The aims were in- 
cluded in what ‘was ‘known as the 
Cape Creek Group, which was the 


~ subject of Mineral Survey No. 2199, 
~ completed on Dec. 12, 1957, anid ap- 


various ‘times from 1935 to. 1952, 


consisting of cassiterite - pebbles 


and sand, Alaska’ | Placer . asserts — 
title to the claims through a deed. 


dated Mar. 1, 1965. However, when 


the abstract. of title was examined - 

- by the Assistant Regional. Solicitor, 
Anchorage, in Nov. 1971, he found : 
- that the instruments of conveyance 
by and to the several. predecessors © 


| i in interest were so irregular and de- 
ficient that he could not confirm 


_. that record title to the unpatented 
_ claims was ‘reposed in Alaska — 
Placer Company. Accordingly, in 
his opinion dated Nov. 9, 1971, he 

described the specific title. objec- 


| tions he had identified and the cura- 


= tive material which Alaska Placer 
would: have to provide to overcome. 
them. Upon being apprised of these. 


objections and the nature of the re- 
- quired curative material, Alaska 


Placer determined that. to procure — 
_ the curative instruments would. be 


. extremely difficult, if not impos- 
sible. It therefore made an election 


to pursue its application for patent 
under the Act of July 9, 1870, B.S. 
$2882, 30 US.6. § 38 (1970). This 


*g 1 Following. the» BLM. report of: “mtriéral - 


examination Alaska Placer withdrew the 


; Valley claim, comprising 34.514 acres, from 


“the. application for patent. Therefore, we are 


here concerned with an application for only 


eight claims. embracing. 137.653 acres. 
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‘statute requires that a miner ral pat- _ 
_ ent applicant. provide: eviderice of 
having possessed and worked the — 
claims for the period of time equal 
e to that prescribed by the statute of - 
proved and certified May 15, 1957. 
The claims at issue were ietated at 


limitations’ for. mining claims in the | 


‘State or Territory where the claims | 
are sited. In Alaska the statutory ie goa 
and are allegedly based upon dis- - period is” 10 ao Alaska. ‘Stat. : 


covery of valuable deposits of tin, 


§ 09.10.080. : 
The processing 7 of the pode aa 
proceeded on that'basis,; and Alaska — 


‘Placer | supplemented - the record 
- with additional materials calculated oe 
to demonstrate its entitlement un 


der 30 U.S.C. § 38° (1970). In Mar. ~ 


1977, these were referred to the Of- . : 
fice of the Regional Solicitor, to~ 
gether with the case file, with a re- 


quést for an opinion’as’to whether | 


the record was legally’ suflicient to 


show possessory title. ' 
In an opinion dated Mar. ‘95, | 


1977 7, the attorney. to whom the mat- _ 


ter was referred found that the ap- — 


plication was still deficient in-a 


number of respects’ and specified a. 
number . of | requirements . which 
Alaska Placer must meet in order to | 


cure the alleged deficiencies. 


{iJ ‘The major portion of. this | 
1977 title opinion. was. incorporated | 
verbatim inthe text of the decision _ 


by the Alaska State Office of the — 
- Bureau of Land Management, from 

which this appeal. is taken. ‘The de- 
cision, dated Apr. 15, 1977, held 
~ that Alaska Placer has not? satisfied : 


the requirements to obtain mineral 


patent, and it allowed the company 
60 days in which to file submissions tS 
in ‘support of seven enumerated re- = 

quirements, failing 3 in which Alas- 
_ka Placer’s. 


oe ep plication | 


| ern a 


. says: 


gpg FP EE en ALASKA PLACER COMPANY” a cece 
| = ear _ December 21, 1977. 


Ww auld be rejected without. further 


notice. . 
- In its. uppesl. fear that ee 


Macks Placer maintains that it has 


- already met each of the seven speci- 
fied requirements. We will examine | 
each of them in a ea of our 


own. choosing. 
First, the Regional ‘Solicitor’ S 


1977 title opinion and. the decision 
states, “a certificate of incorpora- 
_ tion must; be filed to satisfy the citi- - 


zenship criterion. 43 CFR section 


3862.21.” In response appellant 
“The decision is in error in. 
requiring the filing of a certificate. _ 


| of incorporation. as to ALASKA 


PLACER COMPANY. A. certifi- . 


cate of incorporation anda certifi- , 


cate of. good standing | from the 
_ State of Alaska were filed with the 


~ original patent application, and are 


contained 4 in the BLM files” 
A. perusal of the case record re- 
veals that: appellant is correct. Not 


only are the certificates contained 
in the record, but also a certified. 


copy of the articles of incorporation. 


The Bureau’s receipt stamp shows 


that these documents were filed on 


May 12, 1971. The certificates bear 
_ the seal a the Department of Com- 
~ merce, State. of Alaska, and are 


| signed by the Commissioner, and 


appear » otherwise to. be in good. 
order. Accordingly, the decision is 


reversed as to this i issue. _ 
Next, the title opinion. and the de: 
- cision ‘state: “The Company must 
| establish that discovery of a valu- 


Set a | able mineral occurred.at the mining: 
. .. Site. 48. CFR 3863.1-3. United States 
oy Springer, 491 Fad 239, 949, (9th. 


-_Ahoas. 


Cir. 4974): “United States: ve Has 


Kins, 505 F.2d.246 (9th Cir. 1974). 


The agency determines: whether a 
discovery was made.” a : 
“In its statement. of reasons - os 


appeal: Alaska ‘Placer | responds: | . =: 
“The decision is in error in denying 


that a valuable discovery has oc- 


curred. Discovery. has already been. 


allowed on all claims included in the. 


original application except for the 
valley [ste] claim, as-to which. the 
-comipany withdrew. the application 


on June 27, 1974, at the request of — 


2 the Bureau.” 


Appellant-i is a The case file 


contains the report of. mineral ex- 


amination dated. J an. 11, 1978, 
performed jointly by the BLM’s 
Minerals Specialist for the State of 
Alaska and a BLM mining engineer. 
It concludes that a discovery of a 


| ~valuable mineral has been made on 
| eight of the nine claims, but finds 
no discovery on the “Valley” claim. 
After a “technical review” and a 


“management review” the report 


was approved as supplemented on 


Feb. 2, 1973. The report recommends 
that the other eight claims “be. clear- 


— Listed for patent, all else being regu- 
lar.” The Anchorage office of BLM 


advised Alaska Placer of these find- - 


ings: and informed the « company that 
contest proceedings would be initi- 
ated | against the ‘Valley claim, 7 
whereupon the company withdrew 
the Valley. claim from the appli- 
1974. It thus _ 


cation on J une 27, 
appears that “the: agency” has deter- | 


mined ‘that a: discovery has been ~ 


made on each of the eight. claims 
remaining. in the application and | 
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that eapollants is mens no dblipae 
tion to make any further showing in 
this regard. Accordingly, the deci- 


‘sion is reversed as to-this: issue.” 


‘The title opinion and the neon : 
then state: “A statement showing — 
examination verified the expendi- 
“ture of the requisite amount, stat- 


proof ‘of improvernents mush: be 

filed.” : Bora idly Sp ape POE. et 
Alaska’ Placer. responds as fol: 

lows: Bytes i Rees 


: The decision is in. | error in fnding that 
proof of improvements : have not: been 


‘filed.. “This proof has been included in the 


original patent application, . and : appar- 
ently. has satisfied a field examination by 


. the Bureau of Land Management. (See 


letter dated April 30, 1974, attached as 
“Exhibit | AY) in ‘addition ‘to that re- 


flected in the original filing, the posses- . 


sion affidavit of R. Kirk Dinbar,: dated 


April 4, 1977, reflects an additional ex- 


penditure in excess. of $625,000. 00 on the 
. claims" since 1974, and stbseauent 1 to the 
. BIM examination. 


Again, appellant | is” correct. The 


file i is replete. with evidence of the 
improvements to such a degree that 


anyone. who carefully reviewed the - 
record would be familiar with the - 


place on a subsequient first visit. The 
report of the U.S. Mineral Survey- 


or describes in great ‘detail the im- 


provements as they existed in 1957. 
At that time he valued. the expel di- 
. tures at. nearly $200, 000 exclusive 
of the el ight eee which he de- 


2/This is the second saan ‘mineral ‘examina- 


tion performed by BLM. The earlier ex- 
amination was ‘performed in .. 1959 in re- 
sponse to a previous patent application by 


Alaska Placer’s. predecessors in’ interest. The 
which is -con- 


report of that examination, - 
tained in the case file, declared that. discovery 
of a valuable mineral - deposit ‘had been made 
- on all nine claims originally listed « in this 
‘application, including the Valley claim. Thus, 
| BLM has teice. verified the. discoveries on the 
subject claims. . 
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| location of 
aerial and. on- the-ground color pho- 
-tographs: of the improvements. We. 
find that there has been ample dem- 
onstration.. and verification. of the — 
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: riba but did not. appraise. ‘Ap- 3 


pellant’s: patent application, which 
is notarized, devotes pages 9 
through 16 to a description of the 
improvements on each ‘of the 
claims. The BLM report of thineral 


ing: “The statutory requirement of 


$500 development work on each | 7 
claim has more than been met: with : 


the drilling, road work and. build- 
ings. constructed. ” The. affidavit. of 


R. Kirk Dunbar, President of Alas- | 


ka ‘Placer, dated Feb. A, 1977, does 


‘Indeed describe expenditures of an_ 


additional $625, 000 on the eight . 


. claims during the period from 1974 
through Sept. 197 6. In addition, the 7 


case file contains. ‘maps showing the 
_improvements _ 


required - statutory _ expenditures. 


| Accordingly, the decision” is" re- 
versed as to this i issue. 


Next, the title opinion and the 


decision state: : 


[T]he Company niet file affidavits that 


the annual. assessment work has been 
_ performed. In Oliver v. Burg, 154 Ore. 1, 
58 P.2d. 245, 250 (1936) the court con- 


cluded. that 30 U.S.C. section 38—“does 
not relieve the applicant of the. necessity 
of showing performance of the. necessary 
assessment work in ‘addition to. posses- 


sion. for the statutory period.” e 


3 There were 45 Gains in this group at the. 


. time, . and these. values ‘refer to the improve- 
ments. on the entire group, rather than ex-. 


clusively to the eight claims at ne here. 


and 


doy ALASKA PLACER | COMPANY’ ee 
| | 7 ecm 0 es 21, 1977... 


_Railure: 0: ‘fle affidavits is. - evidence: 
that the assessment work. has not. been 


per formed.. 


ss oo % eo 


“The Company has filed “only one 
| davit of annual work. filed in 1970. ‘Addi- | 
tional proof of substantial compliance or 
| evidence of: resumption of work prior to. 
a government ¢ontest proceeding must be . 


presented to satisfy the assessment. Te 
quirement, bo 


To which. the. appallant 1 has’ re- os 


sponded : 


‘The. decision is in error in finding that | 
| the Applicant has not satisfied tlie assess-_ 
ment requirement. Assessment work afi+ - 
: davits have been. filed annually. each year 
~ since the claims were located in 1935 as © 
to five claims, 1947 as to two claims, and - 
-. 1952 as-to one of the claims. Copies of 
these affidavits were included in the ab- 


- stract filed. with.. the application. for 


- patent. 
Yet again appellant is correct, - 


and the title opinion and the deci- 
_ sion are wrong. The affidavits. of as- 
sessment work. are included in the 
abstract of title, together with the 


Notices of fees saen to Hold Min- 


_ ing Clauns authorized by joint res- 
olution of Congress in lieu of. the 


performance of assessment work 


| during and following World War 
IT. These proofs of labor and notices 


hardly be missed by anyone examin- 


ing it. In addition, there is a second | 


bound file of duplicates in the case 
record. All proofs and notices show 
‘recording: data in the Nome. (or 


: _ Cape Nome) Recording District. - 
Therefore, the. decision is. reversed. 


as to this 1 issue. 


| [2] The remaining issues relates 
a to the general question of whether 
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Alaska Placer: las Sd dem- 
onstrated. that. it has: “held. and 


worked” the claims for a. period of 
- 10-years so-as to qualify for: patent. 
under 30. U.S.C: § 38 (1970). The 


title opinion and the decision: below 


hold that it-has not shown that it 


has done so, and require certain ad-. 


. ditional’ proof. Alaska Placer ar-— 
gues that its showing, properly in- 
terpreted, is sufficient. The resolu- 


tion of this question. will. require 
some analysis of the background. — 
The eight: claims. involved i in this. 
ee were part. of a group of 15 
claims ostensibly acquired. in 1957 
by a partnership comprised: of . — 


: Ralph Lomen and H. G. Gabrielson. 


The claim of the partnership was 
based upon various transfers.from — 


diverse predecessors extending back ie 


to the original locators. ‘In 1962 
Gabrielson died and, his interest in 
the partnership passed ‘to his 
widow, Pauline Gabrielson. Tn 1963 


’ Mrs. Gabrielson gave. her son-in- 
law, Kirk Dunbar, a special power 
of attorney - with respect to the 
claims. Subsequently, Ralph Lomen 
did the. same. (Dunbar was also the 


nc Ty manager of Lomen and Gabriel- 
of intention to hold comprise 35 _ 
pages in the abstract and could 


son’s mining operations in the Nome 
area.) On Mar. 1, 1965, Pauline 
Gabrielson and. Ralph Lomen con- 


veyed all of the assets: of the part- 


nership, including the subject min- 
ing claims, to Alaska Placer Com- 
pany. At the time of this convey- | 
ance to Alaska Placer, all of the out- 


standing stock of ‘Alaska Placer 


Company was owned by Ralph ~ 
Lomen. and Pauline ; Gabrielson. | | 
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In 1960, prior. r to H. G. Gibrd? : 
918 (Sup. Ct: Alas: 1969). 


son’s death; ‘the: partners’ had ex- 


ecuted a lease of the claims to Rich- ' 


_ard E. Lee. Under.the terms of. this 
agreement: Lee .was.to work the 


claims :-and mine every. year, but as. 


of 1964 Lee had only stripped some 


of the overburden, and had not. 


taken any ore.out.. 
- Alaska Placer having taken over 
the interest held by the partnership, 


Lee was notified that the company. 


was dissatisfied with his failure to 
produce. A meeting ensued between 
Ralph Lomen and Kirk Dunbar 
_ with Richard Lee, and a new agree- 


ment was reached. Lee and his wife, 
-. Phyllis, contracted to purchase the . 
claims for $400,000 by paying $2,500 _ 
bar, a 
Placer, these lessees expended in Cia y 
cess of $200,000 on these claims in - 
1974, in excess of $250,000-in 1975, 


cash, $5,000 from smelter receipts 


for the coming 1965 production, and _ 
the balance in annual installments 


equal to 15 percent of the annual net 


mineral production: of tin concen-— 

_ trates..The Lees were to work the. 
= claims to their full capacity durin gz 
the season when mining was feas- 
ible, operating two 10-hour shifts 


per day and delivering 1,200 tons 
of ore per day to the washing plant 


for concentration. It. was provided 


that Alaska Placer had the option 
to forfeit the Lees’ interest in the 
property if they failed to perform. 
. During: the 1965. mining season 
_ the Lees delivered only 3,500 tons 
to the washing plant, whereupon 
Alaska Placer gave. them notice of 
the forfeiture of their interest on 
Oct.. 5,°1965. The Lees refused to 
' vacate and.a lawsuit ensued which 
was ultimately decided by the Su- 


-preme Court of the State of Alaska 


| by its decision of June i 1969. 
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“Alaska Placer Co. Vv. ‘Lee, 455 P. od 
“The | 


Court held: that Alaska Placer had 


properly exercised its right to ter- | 
minate the agreement and that “ [the 


Lees’] ae to vacate the mining 
claims after forfeiture of their in- | 


terest made them trespassers,” and 
it enjoined the Lees from continu- 


ing to occupy and mine the claims. 

According to affidavits submitted 
to’ BLM by Alaska Placer in sup- 
port of its patent application, when 
the Lees were evicted in 1969 Alaska 


Placer began working the claims for 
its own account. In 1974: Alaska 
Placer. leased. the claims. to. Len — 


Grothe and C. Lie Pearson. Accord- 


ing to an affidavit by R. Kirk Dun- | 


‘now president — of “Alaska es 


and $17 5,000. during 1976 | up to the 
month of September. : a 


[31 The 1977 title opinion. Poe _ 


the Regional . Solicitor’s Office and 


the BLM decision from which this _ 
appeal” is taken hold. that Alaska — 
Placer may not be given credit for - 


holding and working the claims for — 
the statutory 10-year period for the 
following reasons: _ 

1. The ‘possession and develop- 


ment’ ofthe claims by Lomen and 


Gabrielson from 1957-65 cannot be 
tacked to the period of possession of 
Alaska, | Placer because although 
inder® 30° U.S.C. “$38 (1970) the 


possession of the claims’ by appli- 


cants’ grantors may be counted, the 
instrument ‘of * conveyance | fon 
Ralph Lomen and Pauline Gabriel- | 


son merely conveyed “all of the | 
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| paste and eset on Lomen. ae : 


Gabrielson” to. ‘Alaska Placer. The 
1971. title opinion concluded. that 
this. was inadequate. to serve as a 
. deed to the claims. 3 

, 2, Dunbar’s affidavit “does not In- 
dicate precisely whether the Lees 
were successors in interest whose 
holding and working the claims can 
‘be tacked by the Company * ed rons 
Also, the litigation that arose in 


1966 precludes the Company from _ 


tacking the Lees’ , possession of the 


claim. from 1966 to 1969, since the 
Lees were adverse claimants dure: 


. that period.” 
3 Dunbar. also states that: 


“: mepinning | (in) 1966 ALASKA PLACER 


- COMPANY performed all necessary as- 

a ‘sessment work and in 1969 once again — 
- - went into. actual possession: of the claims, 
and operated _ them for its own account 


during the years 1965.  Sireueny adie: 
(Italics added.) - . - 


This: atatement® "eould os ‘Inter- 
| pieted: to mean that the Company. 
. ‘resumed possession in 1969, yet.“op- 
erated” the claims from: 1965 to 

1978. What. is needed is a ‘clear 

‘statement,’ evidentially supported, - 
that the company held. and worked 


the claim’ continuously from 1965 to 
1973. Evidence is needed also to 


substantiate that Grothe and Pear- 
son were’ lessees. and that they” 
worked the claim from 1978 to 1976. . 


In its brief on appeal | with re- 
spect to item’ 1, supra, Alaska 


Placer asserts that the Lomen and 


Gabrielson. possession. can be tacked 
to the possession of Alaska Placer, 
noting that the “Agreement of Sale 


f, and Assignment” from Lomen and 
_ Gabrielson was a sale of ail ofthe 


, possession. 


“assets oF ie partnership, which 3 in- — 
cluded the subject mining claims, as 


well. as. a. specific assignment to 
| Alaska, Placer of. the lease .of those _ 
claims which the partnership had | 
given to Richard Lee. While appel- 


lant still asserts. that. this instru- . 
ment-was suflicient to pass good title 
to. the claims,. notwithstanding the 
Solicitor’s. title opinion, it ‘points 
out quite effectively that it is not 
necessary. that the predecessor pass 


good title in order to tack’the prede- 
- cessor’s period of adverse possession | 
tothe successor’s, citing the majority 
“rule relating to tacking and privity — 
as stated in:3: Am. Jur. 2d, Adverse Ae 
Ss Possession § 60: | 


* "® It. is generally held that the privity 
necessary to Support the tacking. of suc- 


cessive . possessions of property | may. be -— 


based upon any connecting relationship 
which will prevent a break in ‘the adverse 


possession. and refer the several . ‘Posses-_ = 
sions to the original entry. The continuity. 
. of the original adverse. possession may be 
effected. by any conveyance or-under- 
standing the purpose of which is to. trans- a 
fer to another the rights and the posses- 
sion of the. adverse | claimant, when ac- 


companied by an. acutal delivery of the 


notes omitted. ily 


Inasmuch as Lomen sal Gabriel: . 


son owned all of the stock of Alaska — 
Placer at the time they assigned all 


‘of the assets and business of the 
partnership to Alaska Placer, and 
since at that time Kirk Dunbar was | 


not only the vice president of 
Alaska Placer, but-also the general 


‘manager of Lomen and Gabrielson 
and attorney-in-fact foreach of the 
partners, it is clear that there was: 


* * * [Citing a number of 
cases from many different states. ‘J [Foot . 
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must 


| a connecting: relationship aad a 
_-privity of interest between the part- 


| ‘nership ‘and ‘the company. There- 


fore, the continuity of the: adverse 


~ possession ‘of ‘the partnership was” 
~ not broken by reason of any legal- 


technical deficiency in the convey- 
ance to Alaska Placer, since “any 


conveyance: or understanding,” the 
purpose of which ‘was to transfer. 


-possession of these claims, would be 


sufficient to preserve the continuity | 
of possession under these circum- 
stances. It cannot be doubted that 


-it-was the intention of. the partners 


to transfer and assign the claims to 
Alaska Placer, along with the min-- 
ing lease held by Richard Lee at 

that time. For example, paragraph 


No: 8 of the instrument states: 


3. The First Party [the partnership] 


hereby assigns to the Second Party 
[Alaska Placer] all of its rights and. lia- 


bilities under that certain + te % sublease 


entered into on April 6, 1960 by and be- 


tween Lomen & Gabrielson and. Richard 


i. Lee, of Nome, Alaska, and the Second 
Party hereby accepts all rights and lia- 


| : bilities under the said lease and sublease. 


Paragraph No. 6 states: 
6. It is. understood that. the rights and 


liabilities of the First and Second Parties — 


under the said leases are of nominal 


value only at the present time but may. 


increase in value due to future workings 
of the mining claims represented thereby. 


- Any: increase in value of said mining. 


. claims and leases will accrue to the First 
Party by virtue of the stock. oyeerenD 


. of the Second Party. 


Obviously, if Lomen ind. Givceis 
son intended to realize the benefit of 
any increase. in the value of ‘the 
- claims through the enhanced value 

- of their stock in Alaska Placer, they 
| have. - contemplated 
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. ‘Kiscien Placer eould be. the owner 


of the claims. ‘Otherwise, ” the in= 
crease 1n the value of the claims © 
would have acerued to ‘them di: 
rectly, as the-owners."° 

The Court of ie for’ the _ 


Ninth Cireuit, in construing the 
Alaska adverse possession: statute, P 
has applied the majority rule con- | 


cerning privity and continuity of | 


possession. In Ringsiad v. Grannis, — 
171 F.2d 170 (9th Cir. 1948), the 
Court held that “adverse posses- 


sion may be by different occu- 


- pants where privity exists between 
them,”: 


‘adding that if successive 
possessions are connected by any” 
agreement or understanding which 


¢ hae for its object the transfer of the 
rights of the possessor, and is. ac- 
companied by a transfer of posses- 


sion in fact, it 1S. ‘sufficient to consti- 
tute a continuous possession. 

We are of the opinion that there 
was the. requisite | privity, . agree- 


‘ment and intent between the part- 


nership and Alaska Placer to. bring 


Alaska Placer withim the ae 
OL this rule. eer 


[4] We must now oases 7 
whether the actual physical occupa- 


tion of the land by. Richard Lee and 


his wife was in fact the occupancy _ 


and possession of the partnership 
-and Alaska Placer, respectively, or 


whether the holding by the Lees 
interrupted the continuity of. pos-— 
session under the statute. | 
Richard Lee first took possession. 
of the claims in 1960 pursuant toa — 
mining lease issued by the partner- 
ship, and Lee remained im. posses-— 


sion under authority of that lease 


until March 25, 1965, when es ; 


& chase - the ‘claims | 
7 Placer. Thus,. Lee was in possession 
under the permission granted by the © 
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| re Phyllis ion cone to. pur- 


lease, and could not. have been hold- 


ing adversely against his ‘lessors. | 
— “Tt is elementary that adverse pos- 


session cannot be. permissive. -Con- 


adverse.” 3 Am.. 
Possession § 86.. Yet the’ question 


_ remains, where the lessor. i is assert-. 
80. U.S.C. § 38 . 
(1970),.- based upon. a statute of - 


ing title under 


' limitations, can’ the ~ lessor | be 
credited with actual possession ‘of 
the’ claims during the time they 


were being. occupied and worked by 


his. lessee ?. We find 1 in the affirma- 


tive. } | 

Actual possession of land consists of 
exercising acts of dominion over it, mak~ 
ing the ordinary use of it, and taking the 
ordinary profits it is capable of produc- 
ing in its present state. Pedis possessio is 
not indispensable to the necessary posses- 
sion * * *, The possession need not. be 
by the claimant personally, but may be 
effected through another on his behalf. 

; mm . Om “ak a 

- Accordingly, the requirement of actual 
‘possession may be met through posses- 
sion.on behalf of the adverse claimant by 
an agent, licensee, relative or tenant. If 


‘the possession is by tenant of the claim-. 
- ant it is in law the claimant’s possession. 
and he may avail himself of its benefits. . 


The nature ‘of the required possession is 


is achieved ; 


3 Am. Jur. 2d Adverse. Posmasien 


“§§ 18, 15 (1962). eee omit-— 


| 254-9167 8—3 


from Alaska ; 


ted]. See ‘alee 2 C J 6. Adverse Pos- 7 
‘aegsion, §$ 46,47 (1972). e 


“Actual possession by. a. tenant of 


the adverse claimant will 4 inure to — 

‘the latter’ s benefit. and. ripen: into 
title in his favor. Combs. v. Ezell, 
939. Ky. 602, 24 Ss. W. 2d 301, = of 
; PDP: Ky. - 1930). = 
versely, permissive possession is not | 


Jur. 2d_ Adverse : 


Therefore, ‘Richard. ‘Lee’ Ss occu 


‘pation and oan of the claims ; 
under the lease. constituted posses- _ 
sion of the claims, at first by the 


partnership. and, subséquently, by 
Alaska Placer. Since. we have held ~ 
that the Possession of Lomen and > 


‘Gabrielson can be tacked. to. that of | 


Alaska Placer, we are brought to a 
recognition of qualifying possession 


for the period. from 1957, when the 


partnership first took possession, to 


Mar. 1965, when the mining lease 


was supplanted by the conditional 
contract of sale by Alaska Placer to 
Richard.and Phyllis Lee. Because a, 


possession from 1957 to 1965 does 
‘not satisfy the Alaska 10-year stat- 


ute, we must now determine wheth- 


er the Lee’s possession thereafter 


also can. be regarded as.the -Posses- 


| sion of Alaska Placer. 


[5] During the Lees’ operation of 


the claims during the 1965 mining 


season, Alaska Placer had its own’ 


“ representative on. the ground i in the 


person of Kimball Dunbar, Kirk | 


| n. Ww n 
not: altered when. it is supplied through _ Dunbar’ S So It a8 ap parel tly his 


a tenant, however, In such case, the ten-_ 
ant is the means by. which the. necessary 
open, hostile, notorious, continuous, ex-. 
clusive possession under a ‘claim. of’ right 7 
‘in common parlance, the 
tenant flies the landlord’s flag. vee Tae 


function to. observe and report. on. 


the. ‘progress’ of the work and the 
extent of the Lees? compliance with | 
their contract obligations: to. Alaska, 
Placer. 
- mining season, on 1. Qotober B, 1965, 
oe Placer notified the Lees that | 


aaas® 
' 


About 
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it was invoking the forfeitur e clues 


in the contract. However, the Lees 


failed to vacate the premises, and 
in March’ 
br ought an action in the state court 
~ toenjoin thera from the claims. This 
litigation’ was finally concluded by 
| tha | decision of the Supreme Court 
~ of the State of Alaska on J une 4, 
1969. Alaska Placer Co. v. Lee, 
Supra While the litigation was in 


progress ‘the Lees. remained 3 In pos-_ 
session of the claims, asserting that 


they had a right. thereto by reason 
of their contract with 


riod the Lees continued to work the 
claims and. produced. and sold a 
considerable quantity of ore. In. 
1969, however, the Alaska, Supr eme 
Court held. that the Lees had 
breached their contract in 1965, that 
Alaska Placer had properly invoked 
the forfeiture clause, and that “[the 


- Lees’] failure to vacate the mining | 
claims after forfeiture of their in- 
terest made them trespassers.’ ars a, van 


at 455 P. 2d 229.. | 

‘There followed litigation’ initi- 
ated by Alaska Placer to recover 
‘damages from the Lees for the pro- 
ceeds ‘tr om the smelter runs of ore 


_ while they were resisting Alaska 
- Placer’s efforts to eject them. Alaska 


Placer Clo. v. Lee, 502 P2d 128 


(Sup. Ct., Alas., 1972), and Alaska 


Placer Co. ve ie 553 P.2d 54 (Sup. 


Ct., Alas., 1018). Neither of these 


4 The Supreme Court found that the proceeds 
from the claims were: 
“*1966-—$75,943. 39. 
1967—80,245.91 
“ .1968—105,620.177 » 
558 P. 2d at 62, N. 27. 
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‘1966 Alaska Placer 


Alaska - 
Placer, which they maintained had 
not been breached. During this pe-. 


application, 
Alaska State Office dated May 30, 
1975, the Lees’ protest was dis- 
lieced: the State Office holding, in 
part, that “the parties of protest 
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latter decuions concerned. the title 
to the claims. Rather, they con-— 
cerned the nature and character of | 
the Lees’ trespass on the claims and 
the consequent 1 measure of damages 
to be applied. - an on 
~The Mar. 1977 title opinion me the 

Regional Solicitor’s Office and the 


decision from which this. appeal is 
taken expressed. certain misgivings 
about 
“fT The | decision in each of. these 
suits and their. effect on (1) The. 
-Company’s ability to establish pos-— 


‘this litigation, stating: 


session for the statutory period; and . 


: (2) The Lees’ status as possible acl- 
verse claimants must be inéluded in 


the narration of facts presented by 
the applicant. ee 
As noted above, only. he 1969 ae 


cision by the Supreme Court of 
Alaska was concerned with the: ques- 
tion of the title and possessory 
rights -to.the claims, and it held in 
favor of Alaska Placer and declared 
the Lees to be trespassers. The two 
| subsequent decisions had nothing 


whatever to do with the title or pos- 


| cory interests, 


With regard to “the Lees’ status 


_as possible adverse claimants,” both 
the title opinion and the decision — 
~ failed to take note of the fact that — 
mined and shipped by the Lees — 


the Lees had on March 1, 1973, filed. 
a formal protest against this patent _ 
By decision of the 


{the Lees | have failed to provide 
sufficient. evidence to establish | an 
adverse title or interest in the min- 
ing claims descr ibed.” The Lees ap- 
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| ee to this Board Pion that State | 
Office decision, and on Oct. 80, 1975, . 


_their appeal was dismissed. Richard 
i. and Phyllis Lee, 22 IBLA 284 
(1975), Therefore, the Lees’ status 


as possible adverse claimants as al-. 


ready been administratively adjudi- 


cated, as reflected by the case record. 


.. During the entire period of the 


Lees’ possession and. working of 
these claims they were asserting - 
their right to be there on the basis — 
of either the mining lease or the con- 


ditional sales contract.. That is, they 


were there by virtue. of their recog- 
nition of Alaska. Placers’ asserted 
paramount. legal: title, ‘They. were | 
mining the claims not only for their. 


own account, but also for. the ac- 
az count of Alaska, Placer. At no. time 


or exclusive of the title asserted by 
Alaska Placer. Their sole dispute 


with Alaska Placer. was whether 


they had breached their.conditional 


sales. contract. to the extent that . 
Alaska Placer could. properly de- 
clare their interest forfeited.. The 
fact that Alaska Placer had entered. __ 


. into the conditional sales contract 
did not divest Alaska Placer of the 
title it was asserting. The contract 


-only served to invest the Lees with 


a certain equity, which was subse- 


- quently vitiated by their failure of | 
performance and forfeiture. In fact, 


the execution of the contract to sell 
to the Lees actually strengthened 


Alaska Placer’s claim to an adverse 


-possession-of the claims, viz; “A Iso, 
‘adverse possession may be evidenced 


by ok re as conveying, 7, leasing, 


Inortgaging, or paying the insur- 
-.ance or taxes on the property ; * * *” 


5 Thompson on Real Property, Ad- 


ver Se Possession, . aes nee re? 
added. | | 


Upon default by. the ie Alkan 
Placer acted promptly and dili- 


gently to assert.its claims of title 
and to evict them, as noted by the 
Alaska. Supreme. Court in its 1969 
‘opinion, supra. The Lees at all times 


material to. this discussion recog- 


nized the title asserted by Alaska — 
Placer and claimed: their interest 
under that title. A substantial por- 
‘tion of the value of the-ore mined 


iby them was awarded by the court 


to Alaska Placer: In light. of this, 
the occupancy and working. of the 
prior to the filing of their..1973 — 
protest did they assert a. claim ‘of 
title or interest independent. from 


‘Claims by the Lees under the condi- 


- tional contract of sale cannot-be dis- 


tinguished in. any meaningful or — 
material aspect from their. working 
of the claims under the mining — 
lease. Therefore, for the’ purposes 


of 30 U.S.C. § 38. (1970), we hold 


that the occupancy and working of | 


the claims by the Lees froin 1960 to -_ 
1969 was in Jaw the possession of 


Alaska Placer, and it may avail-it- 
self of the benefit of such possession. 
ue Kirk Dunbar filed in the 


‘Alaska State Office: his affidavit 
dated February 4, 1977, wherein he 
states that in 1969 (after the Lees - 
were enjoined from occupying the 
claims) Alaska Placer went into ac- 
tual possession of the claims and op- 
erated them for its own account 
through 1973, when Alaska: Placer 


granted | a manne. lease to Grothe 
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cy and Beatson’ who worked the Benne 
- trom 1973. through 1976.. 


- The title opinion and the ces 


= appealed from require the submis- — 
-sion of more evidence to sibstanti- 
- ate these statements. We fail to see 
the necessity for this. The state- 
- ments are the sworn, notarized dec- 


larations of ‘the president. of the 
| ‘applicant: company, and. there’ is 
nothing at’all in. the record to sug- 


gest that.they are untrue. If BLM 
has reason to doubt the veracity of 
_ the affidavit, it hasa duty to require _ 
further evidence, but lacking any - 
such reason it is pointless to demand | 
- further .evidence of facts already 
verified. Moreover, the affidavit of 
R. Kirk Dunbar was corroborated — 
by the affidavit of Guy Rivers, pres- 
ident of Rivers C. & M. Co., a con-_ 
struction and mining firm. In this — 
affidavit ‘Rivers. describes his famil- ) 
iarity with the claims ‘since the 
1950's, states that the knew both | 
_ Ralph Lomen and H. G. Gabrielson, 
as well as R. Kirk Dunbar, and 
states that he has read Dunbar’s af- _ 


fidavit and that the matters set forth 
therein are true and correct. Absent 


any reason for doubt, this submis- 
sion would be adequate to satisfy 
the requirement. for corroborative 


7 proof imposed. by. 43 CER 3862. 3-3. 


We have held that the. possession 
of Lomen. and. Gabrielson. can. be- 


7 tacked to that. of: Alaska Placer un- 


der the privity rule, supra, and that. 
the occupancy and working of the 


claims by the Lees in recognition of 


the title asserted by the. partnership | 


and the. company was inlaw the pos- 
_ session of those who were asserting 
the title, We conclude, therefore, 


OF THE ‘DEPARTMENT ‘OF THE INTERIOR 


[84 LD. ' 


se Alaska Placer can ts credited — 
with occupancy and working of the — 


claims from 1957 through 1976. © 


cerns Alaska Placer’ Ss) compliance 


with 43 CFR 3862.38-2, which ré- 
| quires a court certificate that no suit 


or other action involving possession 


of the claims is pending, etc. Theat- | 
‘torney employed by Alaska Placer 


to assist in the filing of this applica- | 


tion has submitted an aftidavit of his — 
| own. ‘In it he deseribes his efforts to 
procure the required certificate. He 


states that because “[t}he State of 


_ Alaska does not have any particular 
court-which has jurisdiction of min- 


ing cases within the judicial district 
embracing the claims, the Clerk of 
the Alaska Trial Courts, situated in 


Nome, Alaska, refusesto make-a cer- 


tificate in accordance with Bureau 


of ‘Land Management Regulation 
‘No. 3862-3.2.” In substitution of 
such certificate, he then offers his 
own. affidavit. to the effect that no 
‘such actions are pending, 7 


‘This poses. ‘something of a 1 die 
lemma. This Board hasno author ity 


to compel the Court or any officer or 


employee thereof to execute a certifi- 


cate in the face of such a refusal. On 


the other hand, the Department 


- should not be obliged to waive its 
regulation simply to accommodate 
tho personal recalcitrance of an in-- 
dividual who is beyond. Depart- 


mental . control, Accordingly, we — 


must Insist that either 1) the cer- 
- tificate be obtained and submitted, 


or 2) that.the Clerk or superior of- | 
ficer of the Court having jurisdic- — 
tion of civil actions in the area of _ 
the subject claims indicate in cwrit- 

ing that the execution of such a. cer- 


The only remaining question con- 
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| Gecata. is wafiised; whereupon. the 
_ certificate of some:attorney in pri- 
vate: practice, or officer of a title 
; abstract company, or title insurance 
company, approved by the BLM, 
will. be received in substitution 
~ thereof. If no written refusal to 
execute the certificate can be ob- 
tained, Alaska Placer will be left 
with no alternative but to seek to 


procure such certificate through an. 


appropriate legal process such as 
mandamus or quo warranto. 
~ When this final requirement is 


| met we perceive no bar to the issu- 
~ ance of the patent applied for, 


Accordingly, pursuant to the au- 
thority delegated to the Board. of 


_ Land Appeals by the Secretary of | 
the Interior, 43 CFR 4.1, the deci- 


sion appealed from is ere and 


_ the case is remanded to the Alaska 
State. Office, BLM, for further ac-. 


tion consistent with this opinion. 


| Epwarp W. SromBine, 
ce _ Administrative Judge. 


= We cONCUR: 


| Naweon Frist2ere, 


Chief Administrative nea 


Dovenas EK. Hexergves, | 
| Administrative Judge. 
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"Decided December 21,1977 | 


3 roa by: the United States’ Steel 
_ Corporation from a. decision of Chief 


Administrative ie Judge om x . 
Luoma in Docket No, BARB ‘76-345-P, 
dated July 28, 1976, assessing a $100 


civil penalty pursuant to sec. 109° of 


the Federal Coal Mine ‘Health = 
Safety Act of 1969, | . - 


Affirmed. 


Federal Coal Mine Health and 1 Safety : 
Act of 1969: Regulations: Generally : 


An operator’ Ss failure to. notify MESA i im- 


_ mediately of a gas ignition, in accordance | 
with 30 OFR 80. it. constitutes a” viola- & 


tion of sec. 103(e). of the Act (301 U. 8, C. & 
§ 818 (e) (1970) ). es 


APPEARANCES: Billy: ML. Tennant, 
Esq., for appellant, United States Steel | 
Corporation; Robert: dy ‘Phares, Esq., i 


Acting Assistant Solicitor, and Jona- 


than Strong, Esq., Trial Attomey, for 7 
appellee, Mining Enforcement and a 
Safety Administration. 2% : 


OPINION BY ADMINISTRA- 7 
TIVE J UDGE SCHELLEN- 
BERG | 


| INTERIOR BOARD OF: MINE — 


OPHRATIONS APPEALS 


Pr ocedwral and Factual 
. we ackground 


On Oct. 29, 1974, at approximate: | 
ly 12:30 p.m., a methane gas lgni- - 
tion, secured at the: United States 
Steel Corporation’s (U.S. Steel) | 
Concord No. 1 Mine. This. ignition — 
was: extinguished within 114 to 2° 


| minutes and caused no injuries. The 
section foreman examined the room: — 


where ~ the ignition had: occurred | 
and found: no: evidence of. smoke or: 
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fire. A check for methane produced 
. a maximum reading of .04. 
. The fact that this ignition oc- 
curred was not reported to the U.S. 
Steel surface personnel until the 
section foreman’came out of the 
mine at 4:33 p.m. U.S. Steel then 
attempted to contact the Mining 
- Enforcement and Safety ‘Adminis- 
tration (MESA), but it was unable 
to do so immediately as the MESA 
office had earlier closed at 4:30 p.m. 
Contact was eventually made at 


5:45 p.m. and a MESA inspector 
arrived at the mine around 8 p.m. 


The inspector thereupon issued an 
order under sec. 103(f) of the Act 


(30 U.S.C. § 813(f) (1970) ) which | 


had the effect of closing the section. 
of the mine where the ignition oc- 
- curred. However, he did not go into 
the mine itself as the eyewitnesses 
had ended their shift ane were 
unavailable. 


On Nov. 6, ‘1974, MESA sent a 
letter to U.S. Steel j in which it cited - 
a violation of 30 CFR 80.11 for the — 
 latter’s failing to report the igni- — 


tion promptly, using the fastest 
available means of communication. 
Thereafter, MESA filed.a petition 
for a civil penalty assessment. It 
amended this petition to reflect the 
fact that U.S. Steel was sent a “Let- 
ter of Violation,” rather than being 
served with a notice of violation. 
In a subsequent amendment, 
MESA struck the word “Stand- 
ard,” from the Order of Assessment 
thereby conforming its pleading to 
the agreement of eer for both 


parties that 30 CFR 80.11 is not, a 
| health or safety standard, = 


_- Following a hearing on this peti- 
tion in Docket No. . BARB 76-7 LP's 
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“Chief Administrative Law Judge 


Luoma found that U.S. Steel had 
violated 30 CFR 80.11 in failing to © 
report the ignition immediately to 


- MESA, even though the. means to 
do so were available. The Chief 


Judge further found an “inextrica- _ 
ble relationship” between this reg- 
wiation and sec. 103(e) of the. Act . 
(30. U.S.C. -§818(e) . (1970)). 
Nevertheles, in his decision dated. 
Apr. 28, 1976, Chief Judge Luoma 
held that a civil penalty could not 
be assessed pursuant to sec. 109 of 
the Act (80 U.S.C. § 819 (1970)), 
as the petition alleged neither a vio-_ 
lation of a health or safety stand- 
ard, nor of “any other provision” of 
the Act. The Chief Judge therefore 
dismissed the petition without pre]: 
udice. 

Following the aa eat MESA 


again petitioned for a civil penalty 


assessment, this time alleging a vio- 
lation of secs. 108(e) (380 U.S.C. 
$813(e) (1970)) and 111 (30 
U.S.C. § 821 (1970)) of the Act. — 
Notions for summary decision were 
filed subsequently by both MESA 
and U.S. Steel. 

In his decision, in eee No. 
BARB 76-345-P, dated July 23, — 
1976, Chief Judge Luoma adopted — 
his findings from the prior proceed- 


ing (Docket No.. BARB 76-71-P) 


and held that U. S, Steel’s failure 


to notify MESA immediately of 


the ignition in.accordance with 30. 


CFR 80.11 resulted in a violation of 
sec. 103(e) of the Act (20 U.S.C. | 
- §813(e) (1970)). Accordingly, a 
civil penalty in the amount of $100 


was assessed. ‘Tt is from the finding 
of this. sec. 103(e) violation that 
U.S. Steel Beppe oes 
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¢ ontentions 0 if the Par tres | 


US. Steel contends that the - 
Chief Judge’s conclusion that 30_ 


| CFR 80.11 is proper and necessary 


_ to carry out the meaning and 1n- 


tent. of sec. 103 (e) of the Act -(30 
USC. § 813 (e). (1970) ) requires a 
strained interpretation of the statu- 
tory language that is not justified. 


It argues that the notification anc . 


“3 preser vation of evidence aspects of 
sec. 103(e) are separate ‘and dis- 
—tinet and have no particular rela- 


tionship to one another. U.S. Steel 


| further: ar gues that it is the notifi- 
cation portion of sec. 103(e) which 


serves as the statutory basis for 30_ 


- OF R. 80.11, while it is the preserva- 
tion of evid ence portion which pro- 
vides the statutory basis. for 30 
| CFR 80.12. It contends, therefore, 

that if, as the Chief Judge felt, the 
meaning and intent of the preser- 
—-yation: of evidence portion of sec. 
108(e) justifies | regulatory lan- 
guage connoting immediacy,” such 
reg gulatory language should be con- 

tained in 30 CFR 80.12, rather than 
in section 80.11. — 
ae US. Steel. ‘also argues that, in 
promulgating 380 CFR 80.11, the 


wie Secretary of the Tnterior exceeded 


his statutory authority under sec. 
508 of the Act (30 U.S.C. § 957 
(197 0) ), which allow s him to adopt 

| regulations “to carry out” the pro- 
visions of such Act. Finally. U.S. 
_ Steel contends that a penalty cannot 
be assessed. for a violation. of a re+ 
porting regulation which is not a 
safety standard. . a 
MESA takes the position that the 
notification. and preservation of 


evidence requit oa. of sec. 103 
(e) of the Act (20 U. S.C. § 813 (e) 
{ (1970) ) were intended to be read 
together, so as to insure a prompt 
and. thorough investigation of the 


accident. MESA also contends that. - 


the additional requirement of “im- — 
mediacy” is to be inferred from the — 
Janguage,. construction, and pur- 


pose of sec. 108(e). It argues that, 


if the Secretary (of the Interior) is 
not notified quickly of the accident, 
testimonial evidence and, in many 


cases physical evidence as well, | 


fades or disappears. altogether, 

thereby frustrating the eee 

purpose of the Act. | 
MESA further argues that, ¢ as 30 | 


CFR 80.11 was intended to imple- 


ment section 103(e) of the Act (30 
U.S.C. § 818(e) (1970)), a failure - 
to find that a violation of this | 
regulation likewise violated. the - 
Act would render such regulation 3 
unenforceable. 


Tetiie on Appeal 


“Whether an. - operator? 3 failure to 


| notify MESA immediately of a gas _ 


ignition, in accordance with 30 CFR e 
80.11, constitutes a violation of sec- 
tion 103(e) of the Act. -— US. C. = 
§ 8138 8 (2), (1970) ).. Re phe 


"Discussion. = 


[1] Section 103 (ec) of the Act (30 
U.S.C. § 818(e) (1970) ) ‘Tequires 
that, in the event: of a coal mine ac-_ 
ident: the operator : (1) notify the 
Secretary (of the Interior), and : 
(2). take the appropriate. measures : 
to prevent the destruction of any 
evidence which would assist in in- 
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vestigating fhe cause of ae acci- 


dent. * We hold that the sec. 1038 (e) 


requirements, were intended to com- 


plement one another, that read to- 
gether, they form but.a single stat- 


utory obligation. - Thus, were an 
operator to comply. with one re- 
quirement, but not the other, a vio- 
lation of sec. 103:(e) would result... 
We further. hold that there is an 


inference of immediacy i in sec. 103 
(e) of the Act (30 U.S.C. § 818(e) | 
(1970) ) for, in a practical sense, 
should the ‘Secretary. recelve other | 
than expeditious notice, this statu-_ 


_ tory provision for preservation of 
evidence would be of progressively 


diminished value. Drawing. upon 


this inference, the ‘Secretary pro- 
mulgated 30 CFR 80.11,? which re- 
quires that, in certain instarices, the 
operator is to notify MESA im- 


mediately. of the accident by way of 


the fastest available means of com- 


a 1 See. 108 (e) of the Act (80 U.S.C. §. 813(e) 


—_ (1970)) reads in pertinent part: . 
“In the event of. any. accident occurring in 
- a coal mine, the operator shall notify the — 


Secretary. thereof and shall take appropriate 


Measures to prevent thé destruction of any - 


evidence which would. assist, in eee e 

the cause or causes thereof. 0 ge 

' 280 CFR 80.11 in: ‘pertinent: part. provides : 
~“§ 80.11. Notification by operator. 


“The operator of a coal mine shall, using the 


fastest available means of. communication, 


immediately notify the. District or ‘Subdis-. 


trict Coal Mine Safety Office. of the Mining 


Enforcement and Safety. Administration of 


the District in which the’mine is located of 
the occurrence - any, of the following acci- 
dents: 

~ ay A fatal injury; ae 


“{(b)..A. serious’ nonfatal injury that the 
operator or .a medical officer. pelieves could 
result in ‘the: ‘death of the injured person? . 
he G)s A death. occurring. on mine property; . 
(dq) A mine fire not so vneulahed. within : 


30 minutes : pe an os 
_“(e) A mine explosion’ =. 


= 6(f) An: ignition of gan or. dust or com- 


pee thereof. 5 ae 
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mitinieation. In. promulgating this — 


regulation. tne then eee eo | i 


tary noted : 


The eeoutions * = * are being pro- ae 
mulgated * * * because they will provide 


the Bureau with immediate notification . 


when needed and enable the Bureau to 
utilize its investigative resources most 


| ent to achieve the PuEDORS of one 
Act. 


35 FR 19999 (Dee 31, 1970). 


The Board finds inescapable the 
conclusion that 30 CF R 80.11 was 


intended to implement sec. 103(e) - 
of the Act (30 U.S.C. § 818(e) © 
“(197 0)). Furthermore, we find that, 
in those instances enumerated nm 
section 80.11, the element. of. im-. ee 
_ mediacy is to he construed as an-in-. 


tegral part of the notification and 


“preservation of evidence oblig gation 


of sec. 103(e). 


We, therefore, hold that in nat _ 


reporting the gas ignition imme- 
diately to MESA, U.S. Steel failed 


to comply with 30 CFR 80.11 and 


that this failure constituted a viola-— 
tion of sec. 108(e) of the Act bts 
U.S.C. . § 818(e)  (1970)). 


further hold that as a result of a 
~ violation, a 
erly assessed pursuant to sec. 109 of 


the Act (30 U.S.C. § 819 (1970)). 


a civil penalty was prop- 


Accordingly, the Chief Judge’s de- 


cision, as well as the $100 civil pen- 


alty assessment, should be affirmed. 


-_ ORDER : 
"WHEREFORE, ere to the . 


| authority. delegated to the Board by: 
. the Secretary of the Interior (48 
CFR 4.1(4)), IT IS HEREBY 


ORDERED that the decision of the 


OT 


“APPEAL OF ‘TERRY E.: _KRIZE & 7 BURGLIN. 


- 007 


December 28, 1917 


Chief Administrative Taw, J udge 


TS. AFFIRMED | and that the 


| | United | States . Steel. Corporation. 
pay a civil penalty i in the amount of. 
$100 on or. before 30° days from. te 


date of this decision. 


Howarp J. Stina mania: JR, 


_ Administrative a udge.’ os 


ane CONCUR: 


Davin Doann, — Boe eee 
Chief Administrative J lge. 


7 spent or peRRY B. KRIZE | 


- AND. 
a BURGLIN- 


- ha 9 ) ANCAB at 


“Decided December 88, 1997 ; 


Reconsideration of dismissal of appeal. | 
from the Decision of the Alaska State 


Dir ector, Bureau of Land Management, 

+t ¥-8201, | 
appellants, | “under provisions of the 
‘Mineral Leasing Act of 1920, 30 ‘U.S.C. 
§ 226 (1970), for a noncompetitive oil 


and gas lease, based on a conflict with 
an interim conveyance issued Nov. 29, 
1976, to the Arctic Slope Regional: 
Corporation under the Alaska Native - 
Claims. Settlement Act, 43 - US. ie : 


- SS 1601-1624 (Supp. II, 1972). 


‘Appeal. on reconsideration dismissed | 


December 28, 1977. 


afer “Act: | 
Appeal Board : Appeals: ‘Generally | 


‘rejecting - the. offer of 


"Alaska Native ‘Claims | 


Where the Secretary, pursuant to regu- | 


lations in 43. CFR 4. 5, ‘takes. original ju- 


risdiction | of a case. and renders. a final - 
decision, the. Board is bound. by his find- 


| ings, conclusions, . and statements of, De- 
oa partmental policy. 


2. Alaska . Native Giana Settlement 


Act: Conveyances: Generally—Alaska 7 
. Native Claims Settlement Act: Alaska — 
‘Native Claims Appeal Board : Appeals: a 
ae Standing 7 


| Where, pursuant to Deparananial regula- 
= tions, a party must claim a property . in- 
~~” terest in land affected by a decision. in 
corder to. have standing to ‘appeal such a 
decision, and. the Secretary has found as 

a matter of law that.a noncompetitive oil 


and gas lease offeror has no property in-— 


_ terest: in his offer, the Board finds that 
‘offerors. for noncompetitive oil and gas 
leases donot have ‘standing under 43 — 

CFR 4,902 to. appeal a: BLM decision to. 
issue conveyance to a Native Corporation 
: under AN OSA. . | 7 


3. ‘Alaska Native. Claims ‘Seteianeitt 
Act: Administrative Procedure: Gen- 


erally—Alaska, Native Claims. Settle- 


ment. Act: - Alaska Native. Claims 


Appeal. Board: Appeals: Generally— 7 


Oil and Gas ae. .: Mongompetnre 
Leases : 


The. Secretary’ Ss policy aoaiaat appealing | 


the‘rejection of oil and gas lease offers to. 


the. Tnterior Board of Land Appeals sepa- 
rately. from an appeal of the decision to 
issue conveyance, confers on the Alaska. 


- Native Claims Appeal Board exclusive 


jurisdiction over decisions rejecting non- - 
competitive : oil and gas: lease offers be- 


” eause of conflicts: with land selections. ‘by co 


oN ative Corporations: under. AN CSA. 


1. ‘Alaska Native Claims. Settlement re; 


Act: “Administrative Procedure: Gen- 
er ay ee Native Claims Settle- : 


4, Alaska, Native Claims. Settlement 


Act: Alaska | ‘Native Claims. aie | 
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Native Claims Settlement Act: Convey- 


ances: ‘Generally 


| Where interim conveyance has been is- 
sued for the lands embraced by oil and 
gas lease offers, the Department no 


longer has jurisdiction over the.lands and. 


has no authority to convey any interests 
in the lands, including : mineral leases. 


5. ‘Alaska. Native Claims Settlement 
Act: Land Selections: Third -Party 
Interests—Alaska Native Claims Set- 


tlement Act: Conveyances : Generally 


Sec... 22(i) of ANOSA, 43 U.S.C. § 1621 
(i) (1970), does not authorize the. issu- 


ance of mineral leases on lands oe be : 
All challenges to the validity ‘of. ANCSA 


conveyed under AN CSA. 


6. Alaska Native Claims Settlement 


Act: Administrative: Procedure: Deci- 
sions—Alaska_ Native Claims. Settle- 
ment Act: - Alaska. 
Appeal Board: Appeals: Generally 


Where Departmental policy is to expe~ 
dite conveyances. under ANSCA by re- 


jecting noncompetitive oil and gas leases 
Which conflict with conveyances under 
~ ANCSA, and the Secretary has announced 


that oil and gas leases will.not be issued 


as a consequence of administrative ap- 
peals, the Board interprets this policy as 
a mandate to affirm a BLM. decision re- 


jecting a noncompetitive oil and gas lease. 
offer because of conflict with a convey~ 


ance under ANOSA.. 


”.: Alaska Native Claims Settlement : 
Act: Administrative Procedure: Gen- 


erally—Alaska Native Claims Settle- 
ment, Act: Conveyances: Generally 


The Board. vacates its’ previous valine: 


that BLM’s rejection. of a noncompeti- 


tive. oil and “gas lease’ offer; because of. 
conflict with an ANCSA conveyance, ‘con-- 


stitutes final agency action from which 
no appeal will lie. 


8. ‘Alaska Native. Claims Pere 


Act: Administrative Procedure: Deci- 
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ions _—Alasizs Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: Statement of 
Reasons—Alaska Native Claims Set- 
tlement Act: Alaska Native Claims 
Standing | 


The Board will accept appeals from de- 
cisions rejecting noncompetitive oil and 
gas lease offers based on conflicts with 
interim: conveyances under ANCSA, but 
will dismiss such appeals after elapse of 
the thirty-day period in which statements 
of reasons and standing may be filed. 


9, Alaska Native Claims Settlement 


Act: Alaska Native Claims Appeal 
Board : Appeals: Jurisdiction | 


are beyond the jurisdiction of an admin- 
istrative adjudicative body organized to 
decide appeals under that statute.. 


APPEARANCES: Stephen C. Ellis, 


Esq, Reed, McClure, Moceri-& Thonn, 


P.S., for appellants; John M. Allen, 
Esq., Regional Solicitor, for the 
Bureau of Land Management; and 
Kevin F. Kelly, Esq., Wickwire, Lewis, 
Goldmark, Dystel and Schorr, for= 
Arctic Slope Regional Corporation. E 


_ +. OPINION BY |. 7 
ALASKA NATIVE: OLAIM s- 4 
. APPEAL BOARD - 
‘The Board, on Aug. 5, 1977 ; dis- 

missed the above appeal from a Bu- 
reau of Land Management Decision. 
rejecting a, noncompetitive oil and: 
gas lease offer because of a conflict 
with an interim conveyanice to Arc-: 
tic Slope Regional Corporation 
pursuant to ANCSA. The basis for 
the Board’s dismissal was a decision: 


issued. by the Secretary in the case 


of Arctic Slope/Western, Arctic. 
Slope/Eastern (Central) , “ANCAB 
#: RLS 76-11(A)-(MM), ANCAB 
# RLS 76-12(A)-(O). Appellants 
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have requested reconsideration of 
| the dismissal. 

The Board, on. ‘Sept. 2, 1977, 
granted appellants’ request ton. re- 
consideration and directed the par- 
“ties to file. briefs on. the following 
“issues : 


1. Whether an’ Senee for a noncompeti- . 


tive oil and gas lease, whose offer is re- 
jected because of the conflict. with a con- 


veyance to a Native Corporation under 


ANCGSA, can have standing under the 


- Secretary’s ruling in Arctic Slope/West- . 


ern, to appeal such oy to this 
Board. . | 


2. Whether: vine Issued interim eae 


veyance of the disputed. lands the Depart- 


-. ment may now assert jurisdiction over — 
such lands for purposes of lease issuance 
in view of Interior Board of Land Ap- - 


‘peals (IBLA) decisions cited in Decision 


#F-8201 and in view of the. Board’s rul- : 
ing in Appeal of Eklutna, Inc., 1 ANCAB | 
305 (#VLS 75-1) 84 L.D. 105 (1977), that 
when an interim conveyance. has been. 
issued pursuant to. the: Alaska . Native 
Claims Settlement. Act, the Secretary of - 


the Interior and this. Board lose all au- 
thority and jurisdiction over those. inter- 
ests in land which have been conveyed. 


Appellants’ request for recousid- 


eration was based, in general, on the 


fact that the Boord summarily dis- 
missed - its appeal, in reliance on. 
| interpretation of Secretarial policy. 
expressed in Arctic Slope/ Western, 
_ before the elapse of the thirty- -day | 


period allowed the appellant in 


which to file Statement of Reasons © 


and. Standing. Appellants. timely 


Standing in connection with th eir 
request for reconsideration. es 
Appellants assert. the- following 


_. reasons for appeal: 


The Alaska Native Claims Set. 


tlement Act violates the terms of the | 


| public trust oe upon the Fed- | 
eral government. by common law, — 
“which requires - that» natural re-— 


sources must be reserved for all the 


| public and developed according to. 
the most democratic means possible. 


Appellants argue that the Con-. 
stitutional. power of Congress to 
deal with the public lands is limited, 
for ‘Congress must administer the | 
public lands as a public trust. Ap- 
pellants contend that transfer of — 
certain public lands in Alaska into 
private hands violates the public 


trust doctrine and renders the . 


transfer void. - 

The characterization of the re 
trust as charitable or private yields 
no difference mn the duties owed by — 


_ the trustee to the beneficiaries. Ap- 


pellants contend that transfer of the - 


‘disputed lands to Arcitic Slope Re- 
- gional Corporation breaches certain. 


enumerated trust duties, and that 
Congressional action in passing the 
Alaska, Native Claims Settlement 
Act was therefore ase ee 
eee to law. : 

Appellants argue that aie trans- 


‘fer of public lands. to the Arctic 


Slope Regicnal Corporation is not — 


for a public purpose as contem- 
plated by: the Fifth Amendment; 


the sole beneficiary of the transfer 


being Arctic Slope Regional Cor- 


poration, and without compensat- 


ing benefits for’ the United States 
- filed their Statement ot Reasons and ae 


and the public, the transfer violates — 
the standard of care demanded. of 


the United States as trustee. 


Appellants assert that the ‘right 


_of public to development of the pub- 


lic land and resources In the best. 
interests of all citizens is protected 
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_ by the Ninth Agpdadinen: a és 
United States Constitution. Appel- 


lants further attack the constitu- _ 


tionality of §10 of ANCSA which 


imposes a, one-year statute of limita-_ 
tions ‘on. any civil action to contest. 


the authority of Congress to enact 


the Act, designates the State of. 


Alaska as the only party who may 
file such an action, and vests exclu- 
sive jurisdiction in the United 
States District Court for the Dis- 
trict of Alaska. Appellants assert 
that this section of ANCSA also 
_ Violates the Fir sti ‘Amendment right 
to petition government for. the re- 
dress of grievances.’ ne 
Finally, appellants - allege cnn 


the transfers of land violate the Na-~ 


tional Environmental Policy Act of 
1969, Jan. 1, 1970 (83 Stat. 852) in 
that no environmental impact state- 
“ment or negative declaration of:im- 
pact has been filed..Appellants con- 


tend that the transfer of 38 million 


acres of Federal land into private 
ownership constitutes “major Fed- 
eral action” 
! the quality of human environment. 


Responding. to the Board’s Order 
on reconsideration, the appellants” 
allege standing as beneficiaries ofa 


public trust challenging a. breach 


of fiduciary obligations by the trus-. 


tee.- 


iSpallunis: argue: that poets | 
mental regulations in 43. CFR 
4.902 and 43 CFR 4.1(5), on stand-_ 
ing to appeal and duties of the — 


Boar d, conflict with the. mandate of 
the National Environmental Policy 


Act; , Supra, that all Federal agencies - 
shall prepare environmental impact, 
- statements for ‘major Federal | ace 


OF THE DEPARTMENT OF THE INTERIOR 


Corporation, 
~Board’s 
| Eklutna, Ine., supra, by asserting 


significantly affecting 
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‘tions which significantly affect the 
quality of the human environment. — 
Appellants respond to the second 


issue on reconsideration’ (whether 


the Department retains any juris- 


diction over the disputed lands after » 


issuance of interim conveyance for 
such lands to Arctic Slope Regional 
pursuant — to. the | 
“Decision in Appeal of 


that’ because ne Department re- 
tains authority tosurvey boundaries 


of Native selections after issuance 


of interim conveyances, the Depart- _ 


ment retains jurisdiction over such 7 


lands. | 
Arctic Slope. Fislisnose: a. | 
janie standing because regulations | 
in 43 CFR, 4.902 require a claim of 
property interest and a noncompeti- 
tive oil and gas lease offer is at most 
a hope, or expectation, rather than 
a claim. Arctic Slope rejects ap-. 
pellants’ public trust theory on the » 


| grounds that beneficiaries of such a 


trust are not identifiable. | 
As to jurisdiction. over + lands on . 


2 which interim conveyance has. is- 
~ sued, Arctic Slope would uphold the 


Board’s conclusion in Appeal of 


E kilutna, Ine., Supra, that an interim | 
| conveyance ‘of land is substantively 
_the same as a patent and transfers 


legal ownership of land so that, 


upon issuance of interim conveyance 


to Arctic’ Slope Regional Corpora- 


tion, the Department of the Interior 


lost all jurisdiction to control the 
land, including the power to issue. 


: mineral leases to the appellants. . 


» Arctic Slope denies. the: Board’s = 
jurisdiction | over appellants’ chal-. 
lenge to the legality of ANCSA, be- 
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cause this wei is ; subject. to the 
limitations. in § 10, and the Board, 
as an: administrative agency orga- 
_ nized to adjudicate. claims under 
ANCSA, cannot consider a consti- . 


tutional challenge to the Act. 


The Bureau of. Land. ‘Manage 
ment, ‘on. reconsideration, agrees — 


that the appeal was. subject. to dis- 
| missal because appellants. had no 
property . interest in the. disputed 
land and therefore. no. standing. to 


appeal, and because: the Depart tment 


had no jurisdiction. over. the. dis- 
| puted lands since. interim, convey- 


ance had -already been issued to 


Arctic Slope Regional, Corporation. 


The Bureau. of Land Manage- 


ment. requests however, that the 


- Board vacate that portion of its De-. 


x cision reading a as follows: 


The Board further finds. that elvene BLM, 
in accord with, Secretarial policy quoted 
herein, rejects a noncompetitive oil and | 
gas lease offer because of conflict with a 
m conveyance under ANCSA, such’ rejec:. 
_ tion by BLM constitutes final agency ac- | | 
makes the following findings ‘and et 


, conclusions: 


: tion from which no appeal will lie by the 


offeror to the Board or to the Interior — 
- Board of Land Appeals. a | 
‘The Regional Solicitor points out 
7 that BLM. has no authority to act 7 
finally for the Department: except — 


where such a delegation has been 
explicitly made; 


appeals procedures of 43 CFR Part 


Seisidch of Tand as aa appellote 
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all decisions of 
BLM made Gander Chapter II, Title : 
43 CFR are subject to the provisions 7 
of 43 CFR Part 1840, referencing. 
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jur jcaiclion over decisions ‘ ‘relating ; 


to the use and disposition of public 
lands and. their resourées.” Thesé — 


two erants of jurisdictional | author- 


ity, which are binding on BLM, are . 


intended to cover all BLM d decisions 


under ANCSA. 


~ Finally, the’ ‘Regional. ‘Bélicitor 
argues that. ANCAB lacks -jurisdic- 


tion to decide whether the: Interior — 
Board of. Land Appeals:has juris- 
_ diction. over an. appeal. When the 


Secretary stated..in: Aretie Slope/ 


is Western, supra, that-Secretarial:ac- — 
tion.in the matter would “obviate - 
the confusion and: delay” of trans- 
fers of jurisdiction, he contemplated - 
only. the. fact that ANCAB.and 
-IBLA. have. been defining their re- - 


spective jurisdictions and. that the 


Secretary in taking: personal. juris- 


diction.of an ioe could eliminate : 
such delay... 26 as = 


“DISCUSSION 


‘on cane stiotie - "Board 


Binding effect 0 of Secretar ial 
| decision. : 


a The Board reaffirms its rul- | 


- ing that where the Secretary, pursu- 
ant to regulations in 48: CFR 4:5, 
- takes original jurisdiction of a case 


and renders a: final. decision, the 


- Board is bound by his findings, con- 


| | clusions, and statements of Depar t~ 
4; these rules grant ANCAB ap- 7 


ae nellate jurisdiction over. “matters 
relating to land selection”. under : 
- ANCGSA and grant to the Interior 


mental policy ir in such decision. 


s tanding 


Standing ‘before the meds is gov- 
erned eel regulations in 43. ies 7 
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| 4.902 which provide in pertinent 


part: 


Any matty who ining. a proper rty titers 
est in land affected by a determination 


| from which an appeal to the Alaska. Na- 
tive Claims Appeal. Board is allowed; **.* — 
may appeal. as provided: in this sub-. 


_ part. * ** 


“In Arctic Slope/ Western, the See: 
retary accepted as controlling a 
body of case law holding that a non- 


competitive oil and gas lease offeror 
has no right to.a lease, and no prop- 


erty interest in his offer.’ ae 
Slope/ Western, supra at 5) 

[2] Where, under Departmental 
regulations, a ‘party must claim a 


property interest in land affected by — 
a decision in order to have standing — 
to appeal such a decision, and the 


Secretary has found as a matter of 
law that a noncompetitive oil and 
gas lease offeror has no property in- 


terest in his offer, the Board finds 


that appellants, as offerors for non- 
competitive oil and gas leases, do not 


have standing under 43 CFR 4.902 — 


to appeal to ANCAB a decision to ” ern, supra, after finding that offer- 


issue conveyance to a Native Cor-_ ors for noncompetitive oil and gas . 


poration under ANCSA, 
The Secretary in Arctic Slope/ 


Western, responded to an argument: 


_ that his failure to lease to appellants 


violated a public trust ‘responsibil 


ity, holding: 


oe a 


i * * The Department is authorized to 
administer the public domain; its duties | 


in this regard derive from. Congressional 
exercise of its authority. under the Prop- 
~ erty Clause of the Constitution, not any 
fiduciary-trust responsibilities. ee 
(Italics added. Je, : 

Meee oe ate a ere xk 


Thus it appears the Secretary would 


reject the argument of appellants in | 


DEPARTMENT OF THE | INTERIOR 
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| ate present. apnea that they have — 


standing as beneficiaries of a, aaa 
trust. | : ee ae 
The present appeal 4 is ‘not from ‘a 


decision to issue conveyance, but 
from a decision to reject appellants’ 


offers based on a conflict with a pre- 


| viously issued interim conveyance. 


“Pursuant to 43 CFR 4.1(8), the 


Interior Board ‘of. ‘Land Appeals = 
“(IBLA) decides appeals oe 8 fron 


decisions rendered by Departmental | 


‘officials relating to the use and dis- 
position of public lands and their re- 
sources *°* *, A right of appeal is 


extended by 43° CFR 4.410 to 
Cok oR any party ee: ‘adversely 


affected by a decision of an officer of 


the ‘Bureau of ‘Land Manage- 


‘ment oie Ry aie 


Thus, a party unable to assert. a 


property interest for standing be- 
_ fore ANCAB might still be found 
by IBLA to be. “adversely affected” 


so as to have standing before that 


| Board. | 


However, i in Mie Sian) Wash: 


lease offers lacked standing to ap- 
peal to ANCAB a decision to con- 
vey, the Secretary stated : | 


This decision will avoid attempts to in- | 


voke the jurisdiction of the Interior 
- Board.of Land Appeals by appealing the 
rejection of the oil and gas lease offers 
separately from the appeal of the deci- 


sions to issue conveyance. The Board of 


Land Appeals has such appeal authority 


in the regular oil and gas lease offer case, 
43 CFR 4.1(8). Since August 6, 1975, 
however, appeals in “matters” relating to - 
land selection arising under [ANCSA]” 
lie with ANCAB. 48 CER 4. 1(5), 40 F.R. 
33172 (1975). “This Order will obviate: the 
confusion and delay of multiple appeals, 
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determinations of jurisdiction ‘under this. 
regulation, and case transfers under 43 


GFR 4.901 (e)- | Pay a 
re Tae “The. 


» Secretary’s Ss - policy 


‘against appealing the rejection of 
oil and gas lease offers to the Inter- 
jor Board of Land Appeals separ- 
ately from an appeal of the de- 
and. 
against’ multiple appeals, determi- 

| nations of jurisdiction, ‘and case. 
transfers, confers on the Alaska Na-~ 
tive Claims Appeal Board exclusive a 
7 jurisdiction « over decisions. re] jecting 
noncompetitive oil and gas lease of-. 


cision ‘to. ‘issue conveyance, 


fers because of conflicts: with land 


‘selections by’ Native ‘Corporations ‘ 
under ANCSA, as well as jurisdic- 


tion over decisions to issue convey- 


ances under ANCSA. | 
[4] The second issue raised byt the 


Board on reconsideration, involves 


Departmental . jurisdiction . over 


lands for purposes of lease issuance 


in view of the Board’s. ruling in - 
Appeal of Eklutna, Ine. supra, and 


‘is dispositive. The Board ruled that 
‘interim conveyance and patent, 


‘pursuant: to 43 CFR 2650.0-5(h) . 

and (i), are. documents. of equal ., 
significance in eranting title under 
ANCSA, and that when an interim. - 
| conveyance has been issued, the Sec- 


‘retary and this Board lose all au-_ 
| baled ks Gulontaahlany supra, 10.) 


thority and jurisdiction over those 
interests conveyed. The Board. here 


-reaflirms this: ruling. Because in- 
terim conveyance has been, issued 
for. the lands embraced. by appel- : 
lants? oil and gas. lease. offers, the 
Department.1 no: longer has. Jurisdic- - 
no au-, 


tion over the lands and has : 


| offers would frustrate 

‘ ‘policy “by denying “Alaska Native. cOr- 

porations the full benefit of the resources: 
in: the lands which Congress intended to 

be. conveyed to them. oak ‘etic eran West- | 

| ern, aupray, WU. ie | 


| ‘thority ‘to convey any Tae sie: in | 
: the lands, including mineral leases. 


‘[5] Even if the “Department re- 


‘tained jurisdiction over the. lands, 3 


lease i issuance. would. still be barred 


by the. Secretary’ Ss conclusion, _ in. 
- Arctic Slope/ Western, that sec. 22. 
(1) of ANCSA, 48 U.S.C. § 1621 (i) 
| (197 0), does not. authorize. the issu- 
ance of mineral lease on lands to be - 
| conveyed. under ANCSA.. (Arctic | 
Slope/ Western, supra, 10.) Further, 
-even if ANCSA. did not preclude 


lease issuance, the Secretary. i in the 


same decision. established Depart- 
mental policy contrary. to mineral 
jeasing, stating : 


*.*.* Issuance. of. leases on. the: pending — 
Congressional 


_ aay ie ete Be i ar 


POR grounds: exist for 


denying the ‘present appeal. The- 


‘Secretary — announced. “in. Aretic | 
Slope/ Western: - es ae 
0) ee, 4 Se = ae: 


It is ‘the policy of the Department 
of. the Interior: to: expedite: conveyances 
under ANCSA by: rejecting pending non- 
competitive . oil and: gas lease offers 
which. conflict; in whole or in part with 
conveyances under ANCSA * eH (Arcti ic 


ok a a ee: 


tae ‘aecordarice with this policy, 


the Secretary - stated,: oil and. gas 
leases. will not be issued as, a con- 
- Sequence of administrative appeals 


and appeals requesting lease ‘issu- 


ance w were e rejected. 
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[6] Where Departmental pollgy 
4s "to: expedite. conveyances under 
: ANCSA by rej jecting noncompeti- 


tive oil and | gas leases which conflict 


in whole or in part with convey- 
"ances under ‘ANCSA, and the Sec- 
retary has: announced that. oil and 


gas leases will not be issued as a | 
‘consequence of administrative Bp- : 


— “peals,. the Board’ interprets’ ‘this 


“policy as a. “tandate to, affirm ao: 
: all challenges to the validity of 
| ANCSA 2 are beyond its jurisdiction 3 
_as an administrative. adjudicative - 
.. body. organized. to decide ca | 
“the 1 ae 


BLM decisior rej jecting a noncom- 


. - petitive oil and: gas. lease: offer. be- ; 
cause ‘of conflict with: a conveyance . 


“under ANCSA. 
_ Bia pe On — ‘teconsideration, 
Board vacates its. previous ruling 


that BLM’s S re] jection of a noncom-. 
petitive oil and gas lease offer, be- 
“eause' of conflict with an ANCSA 
*. conveyance, constitutes final agency ‘ 


action from which no appeal will 
lie, As pointed out by the Regional 
Solicitor, the Bureau ‘of Land Man- 
agement has no authority to act fi- 
nally for*the Department except 
_ where such authority has been spe- 


‘ cifically delegated to it, and all de- 
- cisions of the Bureau are subject to ~ 


appeal either to ANCAB or to 
TBLA. 


| Bureau. of, Land Management can- 


not act finally for the: an 


: without: administrative. review. . | 
[8] At the : same time. the Board 


_ sees no reason to compel individuals : 


to pursue’ a burdensome appeal] 
process when no substantive appeal 
is, in fact, possible. Therefore, in 


recognition of the fact that the Bu- 
reau of Land Management deci- 
_ sions are not administratively final,. 
the Board will accept appeals from 
decisions rejecting noncompetitive . 
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| Therefore, unless. specifi- : 
cally delegated such authority, the 


ist LD. | 


: il aad gas aibaes offers based on con- 
fits with interim conveyances We +. 
‘der ANSCA. However, the Board 


will dismiss such appeals. after 


elapse of the thirty-day -period in 
.. which Statements of Standing and 
_ Reasons for appeal may be filed, un- - 


less the parties allege factual cir- 


. cu mstances which distinguish the 
“ appeal from Arctic. Slope/ Western. 


[9]. The Board further rules that 


under the Act. 20 ores. 
_ With regard. to aopellnte con- 


“tention. that ANCSA. violates the 
National, 
Act, supr a, the. Board. also. direct 
appellants’ attention to initial reg- 
ulations on Alaska Native. Selec-. 
tions, | published - in the Federal 
Register, May. 30, 1973, which was ie 
Fs by, the following finding: | 


Environmental - Policy 7 


It is. hereby determined that the publi- . | 


: cation of this rule making is not a major 
Federal action significantly affecting the 
quality of the human environment and 


that no detailed statement pursuant to 


‘section 102 (2) (ec) of the National En- 
vironmental Policy Act of 1969. (42 U.S.C. - 
—4832 (2) (e)) is required. This. conclusion | 
has been ‘reached on the basis that all 
actions. authorized by. these regulations 
which could significantly affect the ‘qual-. 
es “ity of the human environment have either 
been directed’ by Congress or the action 
ean. be taken only after the exercise of 


discretion by the Secretary. In the latter 


“instance ‘an environmental impact state- 
‘ment will be prepared when appropriate 
prior to.the exercise of discretion. 


In accordance with the above 
findings and conclusions, the Board 
on reconsideration hereby dismisses | 


this appeal. 
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“This ppaetios a unanimous de- 
cision of the Board. 


“Ju UDITH MM Riise” | 
| Chairman, Alaska NV ative: . 
: Claims A ppeat B ca a 


“Aercate F. Douwsra,-*. ~ 
Board Member. , 
Lawrence: Matson, 
rh cease 


_ APPEAL oF DONALD WATSON 


: 2 ANCAB 258 oe 
“ Decided December 29, 1 oy ° 


: Appeal front the Decision of the Alaska 

—. State: Office, Bureau of Land Manage- 

: ment #AA-8595, dated June 3, 1976, 
rejecting a primary place of, residence 
selection of Donald Watson, under 


 § 14(h) (5) 


of. the. Alaska, Native 
| Claims ‘Settlement Act, 438 US, C, 
88 1601-1624 (Supp. AY, 1974), as 


amended, 89 Stat. 1145 (1978), a 
gees - mrissed Dee. 29, 1977. 


a Management decision. EAA-8595. 


| 1. Alaska, Native Claims - Settlement | 
Act: Primary Place | of Residence: bi 


Criteria : | 


| In :order tor establish a. primary. pine: of 


residence: pursuant. to §14(h)(5) of — 
ANCGSA, a. dwelling must be constructed 
upon the land. applied. for as a primary 


place of residence. 


oe Alaska Native Claims Settlement 
Primary Place a Residence: 


| Act : 
‘Criteria 


“The fact that an 1 applicant has 4 a - awell- | 


ing in the vicinity or. adjacent: to land 
. sought: as a primary place of residence 
| 254-916—78——_4 : 
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is. not sufficient to meet the @titeria: eh 
“essary, to. establish. a primary place of 
; : residence. nee wh Gas ae, 
| “APPEARANCES: ‘Chaney’ ¢ Croft, t, Esd. . 
Gary Thur low, ‘Esq. . Croft, Thurlow & 
Loutrel, 425 G Street, Suite 710, 
Anchorage, Alaska 99501, for the 
appellant Donald Watson; Bruce’ E. 
- Schultheis, Esq., Office of the Regional | 
Solicitor, 510 L Street, Suite 408, — 
‘Anchorage, Alaska 99501, for the . 
‘State Director, Bureau of Land Man- 
agement. | | : 


OPINION BY 


ALASKA NATIVE CLAIMS : 
APPEAL. BOARD 7 


The Alaska, Native Claims age 7 
peal Board, pursuant to delegation 
of authority in: the Alaska N ative 
Claims Settlement Act, Dec. 18, 


1971. (85. Stat. 688), 43, US.C. ae 
§§ 1601=1624 (Supp. IT, 1972),. and ce 
the: implementing topilationss in AB. - 
CFR Part 2650 as unended. 40 FR 
14734 (Apr. 7, 1976), and the regu- 


7 __ lations in 43 GFR Part 4, Subpart 
“Decision: sifirming Buieau of Zant Jations in 43:°CFR Part 4, Subpar 


J; hereby makes the following find-.. 
ings, conclusions, and decision. af- 


firming the decision of the State Di- 
rector, ’ Bureau of Land Manage- 
ment #AA-8595 (her einafter the — 

a State Director). - 


On Dec. 14, 1973, Shani Watson 


‘filed an application for a primary 
place of residence under § 14(h) (5) - 

of the Alaska Native Claims Settle- 
ment Act (85 Stat. q oS which ues 


vides as follows: $7 
The Secretary may convey to aN Native, 
upon application within two years from ‘ 
the date of enactment: of this Act, the 
surface estate in not to exceed. 160 acres : 
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of land occupied by the Native as a pri-. 


mary place of. residence on Aug. 31, 1971. 
Determination. of occupancy shall be 
made by the Secretary, “whose decision 
“ghall be final, The subsurface estate in 
‘such lands shall be conveyed to the ap- 
| propriate Regional Solera 


- The lands described in Donald 
‘Watson’ s application ‘included cer- 
tain lands in Sec. 6, T.3 N., R.6 W., 
Seward Meridian and Secs. 31 and 


-. 39.7. 4N., BR. OW, Seward Merid- 


ne and . specihtally excluded. the 


patented Jand:in U.S. Survey 3141. 
Appellant stated in his applica- — 


tion that. he had occupied these 


lands asa primary place of resi-— 


dence each year. from May. 197 0 to 


me the present time. | 
‘On Mar. 12, 1974, the Baca of 


. Land Management issued a notice 
to Mr. W. sion that additional evi- 


dence was required before his ap- 


plication could be processed further. 
. This notice stated that the Depart- 


mental regulations required that 


there must be a dwelling on the tract 
of land applied for and: further- 
more, casual or occasional use was 
not considered sufficient occupancy 


to make the tract of land applied 


for a primary place of residence. 


Mr. Watson was allowed 30 days. 
from receipt of the notice to submit 


~ any additional evidence of improve- 


ments present on the land for which - 


he applied and any other additional 
_ evidence in support of his claim. On 
Mar. 28, 1974, Mr. Watson sent to 


the Bureau of Land Management a 
response to the notice for addi- — 


tional evidence and stated as - fol- 
lows: 


impr premieres on the above: property. to 


qualify. AS a ‘primary place of, residence 
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‘include, a 2 bedroom house, an out- 


house a. large garden, have. also. cleared =, 
brush and deadfall from the area. 


On May 6, 1974, James B. Mon- 


nie, the Refuge Manager of Kenai — 
“National Moose Range prepared a_ 


statement concerning the applica-_ 
tions for primary place of residence 


of Mr. Donald Watson and three 


other applicants. Mr. Monnie stated _ 


that on Apr.-26, 1974, an aerial sur- 


vey was made of the tract of land 


applied for by Mr. Donald Watson. 
No. dwellings or other structures . 
were located on. this tract. A smal] 
house and several other str uctur es 


and a garden were found. to be lo- 


cated on tract USS 3141, a fee title 


tract, and. a dilapidated old cabin | 


was found to. exist on a tract of land — 
applied for as.a primary place of 
residence by Mr. 
Donald A. Watson. Mr. Monnie fur- 
ther stated that on May 2, 1974, he 


Watson’s. son, — 


personally spent five. houts X= 
amining the area for houses and 
other developments. and/or other 


occupancy of the tracts of and ap- 


plied for as primary places of resi- — 
dence. No thouse .as described : by 
appellant was located on. the tract 
of land sought by appellant as a_ 
primary place of residence. — 7 

In summary, Mr. Monnie stated : 
as follows: oc ; 7 

Donald Watson—AA8595—No building 
or garden located on this described tract 
of land. The description appears to be of 
his fee title: property located.” on USS | 
Tract 3141. - 

— On June 27,1975, Ai Backford 
and Gary Rasmussen, Realty Spe- 
clalists for the Bureau of Indian. 
Aff AILS, conducted an investigation. | 
of Jands: applied 4 for as primary. -_ 
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mre of te by] Donald Wat- 
son, Russell Watson, Teresa (Wat- 
son) Neitz and Donald A. Watson. 
In making a report: on, this investi- 


- gation, Mr. ‘Rasmussen stated that 


an extensive search for evidence of 
use and occupancy was conducted on 
the. ground with Donald: Watson 


Serving’ as a euide. He stated that. 
Donald Watson. owned five acres of 


fee title property _ located in U.S. 
Survey 3141. Brass caps” were found 


> tobe located at corners one. and three 


cof U.S. Survey 3141. All usable im- 
provements found in the area were 


located within U.S. Survey 3141 and. 


consisted of a two bedroom cabin 
of recent construction, smokehouse, 
outhouse; .and garden. On the 


lands applied for by Donald A. 


Watson, son of appellant, was lo- 


cated a small dilapidated old cabin. 


No other improvements were lo- 


cated on any of the four parcels. In - 


summary, this report stated as fol- 
lows: 


- Evidence of use and occupancy is 
limited to trapping. on each of the four 
parcels. All usable improvements are lo- 
cated on a five acre parcel of fee land 
owned by Donald Watson. The applica- 
tions of Donald Watson and Donald A. 
Watson are in conflict with Native Allot- 
‘ment. application sears oad of Benjamin 
Pp. Lindgren, Sr. 


On June 3, 1976, tis pte es 
cof Donald Watson was rejected by 


the Bureau of Land Management as 


not meeting the statutory or regu- 
latory requirements necessary for 


establishing a primary place of resi-_ 


dence..One of the grounds. for re- 


jection. of appellant’s. application — 


‘was that no dwelling had been « con- 


structed upon the re for + which 7 
appellant had applied. — ore 
Appellant timely filed his. Notices _ 
of Appeal and Brief in Support of 
Appeal. No request. was made for a 
hearing pursuant to 43 CFR 4.911 


(c). on any matters in this appeal. 


_A-primary place ‘of: residénce ‘is 


defined in the regulations at 43 CXR 


2653.0-5 (d) as follows: 


“Primary place of residence” " meatis a 
place comprising a primary place of resi- 
dence of an applicant on Aug. al, 1971; at 
which he regularly resides on a. perma- — 
nent or seasonal’ basis for a substantial 7 


period of time. 


Further ere in 43: CFR 
2653.8-2 set forth ‘the ‘criteria for 


establishing a primary place of res- 


idence. This regulation provides | as 
follows: : 


(a) Periods of occupancy. Gusials or ° 
occasional use will not be considered as 
o¢eupancy sufficient to make the tract 
applied for a primary place of residence. 

(b) Improvements constructed on the 


land. (1) Must have a dwelling. 


(2) May include associated structures 


‘such as food Cerne: drying -racks, caches 


ete. . 
(c) Hvidence of occupancy. Must: have — 
evidence of permanent or seasonal. oc- 
cupancy for substantial periods of time. 

[1] In order to establish a pri- 
mary place of residence, one of the 7 
requirements which mut be met is 


that there must be a dwelling con- 
structed. upon the land (43, CFR 7 


§ 2653.8-2(b) (1)). 

_ Appellant contends that he has | 
met all the criteria set forth i in the 
Act and . regulations: for establish- 


| me a primary place of residence, 


“1018 
Aihoush i. does not epee elle? 


i controvert. the finding ‘of the Bu- | 
~ reau of Land Management that. all. 


improvements were located. on land 
owned by appellant, he does make 
two assertions regarding improve- 


ments which‘aré required tobe on — 
| the land applied for. First, he states 
that during the BIA field investi- 


gation, a small trapper’s cabin was 
found on the land selected by “Don- 


| ald Watson.” (Appellant's. Brief in 
| ‘Support. of Appeal, p. 3.). Second- 
~ dyy-ain summarizing the time he 


‘ spent Gat: the: location,” ‘he’ states 
that a home was built in 1970, and 


that a smokehouse and garden: were 


also maintained’ at. the location. 
-(Appellant’s- Brief in Support’ of 


: - Appeal, pp. 8-4.) This latter asser- 
tion was also made by appellant.in a 


letter to the Bureau of Land Man- 
~ agement on Mar. 28, 1974, when ap- 


| pellanit stated that. a two bedroom 
3 house, : outhouse and garden were on _ 


a the. property...» 


The field examination of the pr ri 
mary place. of residence of. appel- 
~ lant, which. was conducted by the 
Bureau of Indian Affairs in the | 
| presence of appellant, found no im- 


- provements to be constructed upon 


. the land which appellant seeks to. 
a have conveyed as his primary place | 
: of residence. Regarding the “trap-_ 
_ per’s cabin” found on Donald Wat- 
| ~ son’s. selected land, the field exami- 
| nation found a sriall dilapidated 
cabin « on the land for which Donald | 


Ay “Watson, the son.’ of appellant, 
| has applied as a primary place of 
~ residence. This land was not. In- 
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ended’ In fas primary place of resi- : 
dence application of appellant. © 

‘Regarding appellant’s claim that 
2: ‘house, smokehouse. and other im- 
provements were at the location, | the 


field r eport of the Bureau of. Indian 
Affairs | confirmed’ the fact” ‘that 


there was a house, stiokehouse, and | 


garden in the vicinity of the land | 
sought’ ‘by. appellant. This ‘report - 
stated, however, ‘that these. im- | 


provements’ ‘were located, within 
U.S. Survey 3141, a tract of land : 


owned by appellant and which was 


excluded from his. primary place of 


‘Tesidence — “application. Appellant eS 
did not specifically controvert. this. 
finding in his brief. In summariz- 


ing time spent ‘ ‘at the location” he | 


| stated that a. home had been con- 
structed. there. There was no -spe- | 


cific assertion that this home was on. 
the land for which he - applied . 
rather than being located on the 


land lying within U.S. Survey 3141. — 


[2] The fact that appellant owns 
land on which he has constructed 3 
a house and other improvements and ; 


which is in the vicinity or adj: acent — | 
to the land. he claims.as a primary. 


place of residence is not sufficient to” 


-meet'the criteria necessary to estab- 


lish a primary place of residence. 
‘The regulations in 48 CF R 2658. 8-2 


_(b) (1) specifically require that a 


dwelling must be. constr acted. on 


7 the land. 


° Appellant has aie assorted: that 
the regulation’s. allowance in 43. 
CFR 2653.8-2 (b) (2), of associated 


| str uctures, such as food cellars , dry- 
ing racks and caches, to compromise 


evidence of improvements con- 
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ried: on: he Tan ¢ can ts used to. | 
“substitute or bolster a finding of a 
dwelling place.” Since appellant has 


not asserted that any structures ex- 


ist on the land other than those 
which were found in the field exam- 
ination to be located on land owned 

by appellant and on land which was. 
not included in appellant’s applica- 
tion, this: ‘Board need. not. rule on 


_ this issue. _ 


The Buredu of ana veer ement | 


having re] jected appellant’s applica- 


tion for, among other reasons, not 
having a dwelling constructed upon 
the land for which appellant sought 
to have conveyed as a primary place — 
of residence and’ appellant having 


not shown that.a dwelling or any 
other: structures were constructed 
-on such land, the Decision of the 
Bureau of Land Management 1s 
hereby affirmed. —— 

The Board ‘having affirmed the 
Decision of. the Bureau of Land 
| ‘Management of June 3, 1976, on the 


above grounds, this Board finds that 
the remaining issues raised on ap- : 
peal are not. dispositive. of the ap- 


peal and the Board in its discretion 
declines to rule on such issues: — 


This: represents a unanimous de- | 


cision of the oe 


J UDITH <M. Beaoy;. 
Chairman, 


. Claims Appeal Board. | 


Apicat DF. Dunnin Gy. a 
iB ord M ember. 


“Lawnence} Mansi ee 
a Board Member. 


- ings—Rules of Practice: 
‘Reconsideration — ges 


“Alaska ete z 


APPEAL OF SCONA, INO* be. 
TBCA-1094-1-76 oc ae 7 | 
- Decided December 28, 9n i 


/ Contract No. 1150014208649, Specifica- 7 
‘tions. No, H53-090-1000-44, Bureau. 7 


of. Indian Affairs. | ° 


Motions’ foe reconsideration and for 
new hearing granted. Se 


a. F Rules. of Practice: Appeals: ‘An- 
“swers—Rules of Practice: ‘Appeals: 
‘Hearings—Rules of Practice: Appeals: ; 


Motions—Rules of Practice: Appeals - 


: Reconsideration 


Motion for’ quantum fades will, ne 
allowed when the Government admitted _ 
liability on certain claims in the Answer 


and the first hearing was: limited to en - 
titlement. : ts | 5 

2, Contracts: Disputes and Paella: e. 
Appeals—Rules of Practice: Appeals: 
Effect of—Rules of Practice: Appeals: mi 
Notice of Appeal : 


- Notice of appeal of all issues in a con- 


tracting officer's decision puts all the is- 


‘sues contained therein “at issue” before 
_ the IBCA until the parties state the is- | 
sues then in dispute in the aa and 

: Answer. 7 


3. Rules of Practice: errs Hear 
App ens 


z, ‘Request that. hearing of a “substantial | 
complex appeal be limited to “entitle- 


ment,””: will. not be ‘construed to be a 


- waiver of right to hearing on “quantum” 


absent.a clear record. that the request was 


: ‘SO. intended. 
. 4. ‘Contracts: ‘Disputes ‘and. Remedies: 


7 Appeals—Rules of Practice: Appeals: 
| Reconsideration cp oe 3 


-*Not in’ Chronological Order. 
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; The findings and determinations of the 
contracting. officer. which have been ap- 
pealed become some evidence to be con- 


sidered and weighed by the Board to-- 


_ gether with all the other. evidence in the 


record when the eyes is decided Dy.) ene 


Board. 


5. Rules’ of Practice: “Appeals: Hear- 
ings—Rules of Practice: Appeals: 


Motions—Rules of Practice: Appeals: 
Recousideration—Rules of Practice: 


Evidence 


Motion ioe reppmeidera tol ig granted 3 
where original ruling that hearing will be 

limited to entitlement may have contri-— 
- buted to lack of evidence at the hearing 
included complex 
question of concurrent fault and damages. 


and ‘where issues 


APPEARANCES: “Alva A. ‘Harris; 


_ Attorney at Law, Shelley, Idaho, for 
appellant; My. Fritz L. Goreham, 
Department Counsel, Phoenix, Arizona, 
‘for. the Government. 


ete 


TIVE J UDGE STRELE 


INTERI OR BOARD OF 
CON LA OT APPEALS 


Summary of Dion 


~The Board allows the motion for 


reconsideration and for a new hear- 
ing and vacates its May 6, 1977, de- 


cision (77-1 BCA par. 12 618), The 7 
transcript of that. hearing will be 


stricken and will-be treated as tanta- 


mount to discovery depositions. The - 


Complaint and Answer are stricken 
and the appellant has 30 days to file 


a new Complaint. The Government 
_ will have 30 days thereafter to file a: 


new Answer. The j issues on appeal 


are all those in the contracting offi- 


 -cer’s decision repudiated in the no- 
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tice of appeal ainleaes the. parties 
hereaiter nar row those 1 Issues. | 


B et ground 


The appellant was awaided a a. con- 


tract to do. certain - construction 
work. Before the work was com- 


pleted the Government terminated 
the contract for default (without 
issuing a final contracting officer’s 


decision) and the work was com- 


pleted by others. The appellant filed 

various claims. The contracting offi-- 
cer denied some claims and allowed — 
others resulting in a finding that the 
appellant was entitled to $77,437.08 
and a 102 calendar day time exten- — 


sion. The appellant pro se filed a: 


timely appeal. The parties did some 
discovery and the case was set for a 
pr ehearing conference and for hear-_ 
ing of the seo At the prehearing | 
santererive it was decided that. the 
hearing would be limited to entitle- 
ment (Tr. 5). The parties presented 
evidence at the hearing and the 
Board decided the appeal by a de- 


* cision dated May 6, 197%. 


: - Appellant’s Motions | 


There are three matters presently 
before this Board. These are: 
(1) Request for a hearing on 
quantum (“Request for Hearing, 
Appellant’s Objection to Monetary 
Amounts Awarded by Decision of. 


Contracting Officer, dated Dec. 2, 
-1975,”) filed on Aug. 19, 1977. 


(2) Motion for a new trial or fur- 
ther trial, made bys a document : 
dated June 15; 1977. | 

(3) Motion for soncilaciion of 
the Board’s decision dated May 6, 


1019]. |. 


: 1977, ans i the “Motion. for Re- 


consideration of Decision Decided 
May 6, 1977, and. For Bevecaaineck 
7 dated June 15, 1977. | 


Deen on , Motion for Quantum 
| H caring 


[i] The contract's “Disputes” 


clause says in part: “In connection 
with any appeal proceeding under 
this clause, the Contractor shall be 


_ afforded an opportunity to be heard 


and to offer evidence in su ort of : ae 
| PP - was decided on the record without.a 


~ hearing. The Board on reconsidera- _ 
tion (Feb. 19, 1975, 75-1 BCA par. 

11,104) clearly pointed to sec. 4.109 

- of the rules (48 CFR 4.109) as-to 


hisappeal * * *.” 

~The contracting officer adinitted 
in his final decision that the Gov- 
ernment was liable on the embank- 


ment claim (contracting officer’s 


decision, pp. 64-65), and he calcu- 


lated an equitable adjustment of 
$77,487.08 for all of the claims, in-— 
‘éluding this one. The appellant ap- 

pealed from this final decision, and. 


thus the issues of entitlement/ lia- 


bility and quantum/amount were 
“at issue” and to be tried at the 
hearing and thereafter decided by — 
_ the Board. However, when the 
Board at the prehearing conference © 
ruled that only entitlement would 
~ be tried, there was no need to. (and | 
it would. have been’ improper to) 
present quantum | ‘evidence at eee 


bearing. | 7 

The appellant now asks for a 
hearing and decision on the quan- 
- tum issues with respect to claims-on 
which the contracting officer 'ad- 
mitted entitlement and found quan- 
| ieee in a specified amount. 


- Since in our view the appellant: 


we a ‘right to such ¢ a heari ng, | this 
motion’ is allowed. 
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ks tidienten in rene eee us | 


the request to limit the hearing to — 
entitlement was not intended to be. — 
a waiver of the right toa hearing 
on quantum. We will find sucha 
waiver only.on a clear and unam- 
biguous record. In COAG, Ine, 
(December 6, 


IBCA-1004-9-73 — 
1974), 81 I.D. 700 74:2 BCA par. 


— 10,982 at p. 52,260, cited by Admin- _ 7 
istrative Judge Packwood, in his 


dissenting opinion, ‘neither party | 
requested a hearing so the appeal 


the timing for the filing of demands _ 
for a hearing and pointed to the 
facts in that case indicating that. 
appellant had failed to demande 
hearing even after receipt of notice | 
that it had such right until after it 
received the Board’s Dec. 6, 1974. 5 
decision of: the appeal. In COAG: 
there was a clear waiver of the right. . 

to a hearmg on entitlement and: on 


quantum. Consequently, there isno 


inconsistency between the ee. | 


decision and COAC, Ine. 


[2s 38). Because the Board lacks 


| unanimity in this opinion we elab- 


orate on the majority’s view of (a) 


how’ issues are “framed” in an ap- 
peal (b) the distinction between — 


entitlement/ liability and quantum / 


| amount, and (c) the weight. given 
to the contracting officer’s findings 


If we disregard breach of con- 


tr act claims then the contracting of- : 
ficer and the Board can provide Te: 


lief to contractor claimants only. as 


 lay—Time 
‘These .clauses—when a dispute 

. arises—refer to the procedure set 
out in the “Disputes” clause under. 
_. which. the contracting officer first 
~ decides the dispute and the con-: 
tractor, if he wishes to carry all or 


4022 


; “pre ovided in a contract clause (also 


disregarding the’ Christian doc- 


os trine. (G. L. Christian and. Asso-— 


ciates v. United States, 160 Ct.-Cl. 


_ 1, rehearing dened, 160 Ct. Cl. 58, 

cert. dented, 875 U.S. 954 (1963), 

| rehearing denied, 376 U.S. 929, 377 . 
— U.S. 1010 (1964)). Thus, the relief 

. generally available is that provided 


_ by provisions such as the “Changes” 
_ clause, or the. “Differing Site Con- 


ditions” clause, or the “Termination 


. For. Default—Damages For De- 
Extensions” = clause. 


_ part of the dispute to the Board, 
then files a notice of appeal. If the 


contractor appeals “all. issues” in. 
-. the contracting officer’s decision, he 
~ contests all questions so decided and: 


the contracting’ officer’s decision is 
not presumed to-be correct. In'‘such 
--elreumstances the principal effect 
_ of the decision is to define the issues 


in dispute and to serve as an eviden- 


- tiary admission by the Government. 
Absent an appeal, the ‘contracting 
officer’s decision is “binding” on the 
parties; when there is a timely ap- 
peal, the contracting officer’s deci- 
sion is not. binding on either the 
parties or the Board. The conclu- 
sion: follows. that either.-the con- 
tractor or the Government or both 

can. take partially or: completely 
different “positions” in the course 

__ of the appeal, than they did during 
the dispute before the contracting 
officer. ‘This is one consequence of 
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the phrase that proceedings before - 
the Board are de novo. Cf. Bendia 


Field. Engineering . Corporation, - 
ASBCA No. 10124 (Nov. 8, 1966),. 


ee BCA par. 5959, especially at p. - ce 
7,570 where the Board said = | 


eee 


[T]he Gévelninents reply. brief contains aa 


a point titled “The Contracting Officer’ S 


Decision is Presumed Correct. "We do not ~ 
believe that extended discussion is neces- = 


sary to demonstrate that no such’ pre- 
sumption exists,-and that appeals under. 
the Disputes procedures: have. long. been . 


recognized as providing de novo consid- _ 


eration of the dispute. _. 


Support for the views. pmecd ce 
in. Bendix. Field. Engineering, 
supra, May. be found in cases decided 


-almosta quarter ofacenturybefore. — 
See, for example, You Sport Em- — 


blem Corporation, BCA No. 87 — 
(Mar. 4, 1948); in which: the War. 
Department Board of Contract: Ap- 


peals held that. the: taking of, the 


appeal, “which confers jurisdiction 
on the Board. to. consider the case, 
opens up the entire case * * *,” 
While findings of fact favorable to 


a contractor may be treated as evi- 5 


arn admissions. by the Govern- - 
ment. (see, for. example, Roy L.- 


Matchett, [BCA~826-2-70 (Feb.26, 


1971), 71-1 BCA. par. 8722), the 
finding is not binding upon. , the 
Board, Fou Sport Emblem Corpo- | 

ration, supra. See also, Eastern 
Maintenance Company, TBCA-27 5 

(November 29, 1962), 69 I:D. 215, — 
218-19, 1962 BCA par. sae | at 
18,119, where the Board stated 
Here, the contracting office found that : 
as a part of the equitable. adjustment due | 


appellant as a result-of Change Order No. ee 
1, the reduction in the contract: price re- 
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| sulting from the elimination of one race- 
way should be $58,294.66. rather than 


$70,000.00.as stated in Change Order No. 


1.It follows. that, although appellant did 
not appeal from that finding, the Board 
nevertheless has jurisdiction to consider 


ie the equitable adjustment ‘because of pos- 
sible. errors, which, if.left unnoticed,. 


would defeat the ends of justice. .. 


The de novo nature of the juris- 
diction of boards of contract ap- 


_ peals has been reaffirmed in many 
cases over the intervening years and 


~ recently - in S. W. Electronics & 
Mu anufacturing Corp., ASBCA. Nos. 
20698 and 20860 (June 23,1977), 


77-2 BCA par. 12,631. The Court of 


Claims is. of ihe same view. See 

Monroe Garment Company, Inc. v. 

- United. States, 203 Ct. 

ef (197 Oe in whieh the Court stated at 
|: 8455 


“Senet argues defendant is: bound by 


the finding of the contracting officer at _ 


the Apr. 14, 1969, meeting that’ the 80- 
shirt inspection was legally: insufficient as 


a basis for warranty invocation. Any de- 


- termination. as to the required size of 
the sample involves interpretation of the 
. provisions of the. shirt specification and 
_of the sainpling standard: Such: interpre- 
tation: involves a.question of law, and 
neither the views of the contracting of- 
 ficer nor the views of the board would 
be final. With regard: to questions of fact; 
findings by the contracting officer are not 


necessarily binding upon: the. board. The 


board proceeding: is de novo, and the 
board may base its decision. on. a: pre- 
pondence of the. evidence in .its entire 


record. The ‘board is ‘not limited to evi- . 
. ~~ dence before the contracting officer. [Ci 


tations omitted]. Conclusions reached by 
the Government representatives at the 
April. 14, 1969, meeting, expressed in an 


internal Government record, . are not de-: . 


oe terminative: of the’ adequacy. or inade- 


quacy of the size of the sample under the. 


Cl. 324 


requirements of the contract. The valid- 
ity of invocation of the provisions: of the | 
Supply Warranty clause in: _ this. case 


rests upon the inspection that was ac - 


complished in May, 1969. 


The question of the effect to ee: 


given to.a contracting: officer’s find- 


ings has been raised. Gy the appel-— 
lent in the “Motion for Reconsid- 


eration of Decision Decided May 6, 
dated. 


1977, and for. Rehearing” 
June 15, 1977, as is evidencsd by the . 
following quotes therefrom : oo. 


EK. The decision leaves many questions : 
unanswered, such: as: 


titlement. award and his unilateral and 


arbitrary calculation .of award. amount? ue 


(2). Is appellant pound by Contracint | 
[ sie]- Officer’s determination of amount 


awarded? Appellant thought he was. ap- 


pealing from. those calculations and for 


- further entitlement... 


Subsequently, iz ina: Paoeaneat filed 7 
with the Board on Aug. 19, 1977, 
and entitled “Request for Hearing, 


Appellant’s Objection to ‘Monetary | a 
Amounts Awarded by Decision of 


Contracting Officer Dated Decem- 
ber 2, 1975,” the appellant’s counsel 
requested a “hearing on that. por- 
tion of appellant’s appeal objecting 
to the monetary amounts awarded 
appellant. for. work charges. ac- — 

knowledged. by -contracting officer — 


as found on pages 46. through 65 of 7 


that certain. Findings of, Fact and 

Decision by:the Contracting Officer, . 

No. 1, dated Dec. 8,1975." 
Under the cases cited above, it. ap- : 


pears to be clear that the appellant oe 
is not bound by the contracting, of- 
- ficer’s determination of the. amount | 
| awarded where, as here, a timely Op - 


(1) What effect 
‘has decision on Contracting Officer’ s en- 
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peal was taken from the contracting 


_ Officer’s findings and the contrac- 


tor’s request to limit the hearing to 
the question of entitlement was ap- © 


"proved by the Board member before 
whom the case was tried. 
Thus the i igsues in dispute in the 


appeal are, in the first instance, de- 
termined by examination of the 
contracting officer’s decision and the. 
— notice of appeal. These in turn rely 
in: part on the issues defined 1 in the : 


claim letters. . 


The parties may ane or adaenie. 
these issues in their Complaint and 
Answer. After discovery they may 


do so again by amending their 
pleadings or by filing prehearing 
_ briefs. At trial they may again re- 


| define the ‘issues by the evidence 
they adduce (see 48 CFR 4.108(b))._ 


Further since the appeal file is 
evidence” those documents may also 
raise issues. Their next chance to 
~ define the issues is in the posthear- 


ing briefs and the final opportunity 


during the appeal is on the motion 
for reconsideration. (Note, how- 
ever, that the parties normally only 
have. one opportunity to pe 
testimony.) — a 
' In the instant appeal ne. issues 


were restated in the Complaint and 


| the Answer. The Government in its 


Answer chose to conform its posi- 


tion in the appeal to the ‘positions 
taken by the contr acting. officer in 


his decision. This it did by specifi- | 


| cally incorporating the contracting 
-officer’s decision into .the Answer. 


Government counsel has this. au 
thority. See General Dynamics v. 


: United States, 914, 558 F.2d 985 
Ct. Cl 607, July 8, 1977. Of. DeFoe 


“Shipbuilding Company, ASBCA 
No. 17095 (Mar. 11, 1974), 71 
‘BCA 10,537. 


Up until ths pr ehearing ae 


ence “the issues” were all those is- 
sues in the contracting officer’s deci- 
sion which were challenged.by the 


notice of appeal. (The Contractor 


appealed “all the findings of fact 
and conclusions of law set: forth i In 
the contracting | officer’s decision 


dated Dec. 8, 1975.” Last page of 


“notice of appeal dated Jan. 8, 1976.) _ 
‘However, when it was decided at the 
prehearing: conference (Tr. 5) 46: 
limit. the hearing (and thus the de- _ 
poe ‘to “entitlement, * all “quan- 
~ tum” issues were removed from that 
hearing and the decision thereof. 
Moreover, the Government’s ad- ._ 
missions of lability in its Answer 
“in made it unnecessary for appellant to 
introduce any evidence on entitle- | 
ment on those claims which the Govy- 


ernment. adrnitted. jt was liable for. 
This, for example, included the em- 


bankment claim, Because the hear- 
ing was limited to entitlement/li- 
ability appellant. was not obligated. : 

- (nor was the Government) to intro-_ 
duce any evidence of the extra cost 

- allegedly caused by the misrepresen- 
tation of the size > of the embank- | 


ment. 
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‘Thus we come to Ane the: dis- 
tinction between liability/ entitle- 
ment and amount/ quantum. _ 
‘The distinction at common law 
was between “liability” and “dam- 
ages.” Of. Blach’s Law Dictionary — 
(3d ed. ), “liability” and “dam- 
ages; Words and Phrases- (1961 
ed.), “liable.” Courts and: boards: _ 
may order separate trials for par-- 
ticular issues Corten: Hability and’ 
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dims. 88 CIS. Trial §9(a), 


p. 883. ef. §8 9 (b) and (e); FRCP 


49 (b). In civil suits if the defendant 


fails to file an answer the issue of. 
liability may be taken as admitted. 


and the only issue then to be tried 


is damages. C.J.S. Damages § 163 et 


seg. Of. FRCP 37(b) (ii). A party 
may claim a jury trial as to some 
issues only. FRCP 38(c). In an 


automobile personal injury case the 


hability witnesses are the vehicle 


operators - and: the accident observ- 


ers, while the damages witnesses are 
. the plaintiff, the doctors and the 
auto mechanics. Generally speaking 


in a Government contract appeal the 


: liability/ entitlement witnesses are 


the engineers who testify as to what 
they say the specifications mean, as. 


contrasted. with the quantum wit- 
nesses represented by change. order 
estimators and pricing and ‘audit 
_ personnel. 
damages issues complicate the dis- 
tinction between entitlement and 


quantum but the witnesses who tes- _ 
tify as to the causes and extent of 


delay cover both issues. Cause is 


| “Viability,” extent is “quantum,” and | 
“cost”? is quantum; but when there - 


are coniplex issues of cause and ef- 
fect the parties and the Board may 
have a difficult time sorting them 
out especially if the hearing is not a 
full one but is limited to ‘ ‘entitle- 
ment” issues only. This complexity: 
is one reason why the Board is rul- 


ing as it does in this opinion. Where, 


as here, a substantial complex ap- 
peal involving appealed admissions 


of liability and findings of quantum | 
; by the contracting officer, as well as 
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‘Delay and - liquidated — 


md 2a. 0 


cléarly stead issues ef eintitle: 


ment and amount, came on for a “g 


hearing on all issues, the request by 
appellant that the hearing be lim- 
ited to entitlement (said request 
being allowed by the trial judge), 
will not be construed as a waiver of 
the right to a hearing on contested 


quantum issues. Such a waiver will. 


only be found on clear convincing 
evidence that such waiver was’ in- 
tended or upon clear evidence that. 
a reasonable man would so construe. 


the actions or conduct of the party. 


[4] The final matter is the proper | 


weight to be given the contracting — 
_officer’s’ decision. 
contracting officer’s decision is one 
of the factors that the Board must — 
‘weigh in*reaching a decision. In 
~ Southwest Welding & Mfg. Co. v. 


In general, the | 


United States, 188 Ct. Cl. 925, 954 
(1969), the Court stated: - | 


At pies: points, the first nea deci- . 
sion refers to “defects which the Con- 


tracting Officer has classified as cracks,” 


and to ‘‘the. reasonableness: of the Con- 
tracting  Officer’s decision.” 
“factual” portion of this opinion, - it. is ° 
recited that “the action. of the Contr act- . 
ing Officer in ordering the replacement 
of all questionable welds salar be found 
to be arbitrary or capricious.” 

The “Disputes” article under which 
these Board decisions were rendered, does 
not countenance a rubber-stamping of — 
the contracting officer's. decision. Under 
the ‘Disputes’ article, his decision en- 
joys no presumptive . validity whatever. 
It is vacated by the appeal to the Chief 
of Engineers, or a Board representing 


| him. The latter then’ owes the contractor 


a dé novo hearing and a de novo deci- 
sion based. on the applicable law, the con- 
tract terms, and. a preponderance of the 


evidence: [Citations omitted:]: The Board. 


cannot abdicate that responsibility: by’ 


of Seona, Inc.?  - 
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_ applying Wunderlich Act-type tests to : 
_ the contracting: officer's decision. ‘Those 


tests are reserved for a court engaged in 


any “subsequent. judicial review Of a. 


Board decision. Rd 


| Compare J.D: Hen Constr, Co. ; 
Ine. v. United ear 171. Ct. Cl. 70 


at 83, 84. (1965). 


: Dean on. Maton hoe a New Trial 


Or a Further Trial 


; ‘The appellant has also sowed for 
a new trial,or a further hearing, 


and stated: numerous arguments in 


support. thereof. The Board will not 
discuss most of the grounds assigned 


because the basis for the decision 


reached: makes such consideration 


unnecessary. The Board specifically © 
notes, however, one of the grounds © 
assigned which was stated. as fol- 
“The hearing examiner. re-- 


lows: 
fused to let counsel for the bonds- 


men, who was present, have any say 


or: take any part. in the -proceed- 
ings.” This allegation is not sup- 


| ported by affidavit. It is subscribed. 
to by Mr. Darrell M. Anderson (ap- 


pellant’s president) and Mr: Alva 
A. Harris, who until recently, rep- 
resented the bondsmen. 
dence i in the transeript a Tr. 4, 9) 
is as follows: — 

(Tan COURT: ] At this ‘time, T want 
to ask the parties, to enter their appear- 
ances. For the Appellants, Mr. Anderson? 

MR. - ANDERSON: Mr. 
Anderson. i, = 

“THE COURT: ‘You are - the president 


MR. ANDERSON: Yes, sir, I am. 


~ by counsel today? | 
_ MR. ANDERSON: No, your : honor. | 


THE COURT: You are going to repre: 


, sent yourself? _ me 
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‘The eyi- — 
situation meets the criteria enun- 


. ciated in South Portland Engineer- 
ing Co., IBCA~77 1-469 (Jan. 29, 


Darrell M. = 


[84 LD. 


“MR. ANDERSON: Yes, I am. 


THE COURT: Mr. Harris, would you ce 
like to introduce yourself? — 
- MR. HARRIS: I am Alva A. Harris, 


Attorney at Law, representing the former | 


-bondsmen of Scona, Ine. I will. not be 


participating actively in this: hearing. - 
THE COURT: You are merely here ¢ as 


~ an observer, then? 


MR. HARRIS: Yes. | 
“Thus the Board finds the stoi 7 


~ tion in the motion. is not only not . 
- supported by the evidence: in the 


record but is flatly contradicted by 
such evidence. 

— One of the critical issues in “the 
appeal i is the. proper interpretation | 
of the contract as it relates. to the © 
method, set out. therein | for ‘doing 


the construction work “in the chan- 


nel.” Mr. Anderson, the appellants 
president, testified as to his opinion 


_ on this point. The only contrary 
testimony was. by. Government Wwit-_ 


ness. Wiebe in his answers to lead- 
ing questions (8 Tr. 29). | 
The appellant asserts that several 
witnesses. ‘were not available at the 
hearing for various reasons but that 
they would now be available and 


| testify: at a rehearing. 


While it 1S: doubtful: that hig 


4970), 70-1 BCA par, 8092 (Cf. 


Southland Manufacturing Corp., 


ASBCA No. 10519 (Oct. 23, 1969), 
69-2 BOA par. 7968, p. 37 030) for 


: granting a motion for reconsidera- 
tion, it is not necessary for us to de- 


termine this question, where, as 
THE COURT: Yow’ re. not represented Me 


here, no hearing on. ‘quantum has 
been. accorded to, the appellant and 


- where there are. complex questions of | 
| concurrent at and damages which _ 
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can. ae be properly seoleed on a 
record encompassing no entitle- 


: — mnent. and quantum.» 


Judges ‘Packwood and Vasiloff 


‘point out that appellant’s document - 


~ filed Aug. 19, 1977, did not meet the 


80 day requirement in a motion for 
- . reconsideration « (48 CFR 4,125). 


Nevertheless. itis: our. view. that 


7 paragraphs F(t) and (2) of appel- - 
 lant’s motion: dated June 15,1977, 


-are sufficient to open the issue on re- 


consideration.. Those paragraphs— . 


-quoted © earlier in this opinion— 


7 question the: Board’s decision ‘and. 


‘its relationship to. the contracting 
‘officer’s allegedly arbitrary caleula- 
tion of amount. This is sufficient to 
raise the issue on a motion for re- 
consideration. Compare | 
Microwave Company, Inc., ASBCA 
Nos. 9420, 9629 (Nov. 29, 1965), 65-2 
BCA par. 5244 at p. 24,698. 


_. The motion for a rehearing is al- 
lowed. The parties may have a new 


- hearing as if the first hearing had 
‘never occurred. The appeal has been 
| reassigned. (at J udge Vasiloff’s re- 


7 - quest) to a different hearing officer 
who will have the opportunity to 


hear all the testimony to be pre- 
| sented, and to observe the demeanor 
- of the witnesses. The transcript of 
the hearing: is stricken from evi- 


: . : dence. Iti 18 nevertheless available to 


| the parties as if. it were discovery 
| depositions. 


. _ The exhibits eae at. trial 
7 are also stricken from. evidence. If | 
any party wishes to reintroduce 


them, this will have to be done at 
_ the next hearing. New copies of such 


United - 


axhibitee will doe a ae only | 
a new offer, authentication, ates 0. 

[5] Decision on Ho otion. ee Re- | 
consideration 7 

Because of the, Boatd’s qulings on. 
tle two motions just decided the | 
motion for reconsideration. is. al- 
lowed and the Board’s. eager 
dated May 6, 197 1, is vacated. 


The Board: is allowing this. mo- — . 
tion because the Board’s ratification: . 


of appellant’s request to. limit the | 
hearing and decision to entitlement. | 
may have contributed to a failure — 


_to present evidence at the hearing. . 


J & B Construction Company, Ine, — 
IBCA-667-9-67 and IBCA-767-3— 


69 (Apr. 17, 1970) ; TOA BOA par. os 


8240 at p. 38,300. 


Thus the motion for reconsidera- a. 
tion is granted‘and upon reconsid- — 


eration the decision of May 6, 1977, 
is vacated. Of. Richey. Construction - 
Company, IBCA-187: (June 18, 
1963), 70 LD. 222, 1963 BOA par. 

3188. - | 


_ Finally, because appellant is now | 
represented by counsel and the Gov- 


ernment may wish to reconsider its 


position on all the i issues, the Com- 
plaint and Answer are stricken. 


Appellant is to file a new Com- “4 


-plaint within 30 days of receipt of 


this opinion. Thereafter the Gov-. 
ernment will have 30 days.from re- . 
ceipt of the new Da eae to. file a 


new Answer, :. 


- Thereafter the parties may. Gon * 
such further discovery as they agree — 
to, or as the Board. orders. If the 


issues defined by the new pleadings. . | 
then seem inadequate to the parties: 
or.to the Board, we will consider 


avoid. 
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issuing any necessary prehearing | | 
the Board and the parties were noti- 
fied that the brief of appellant — 


orders, to clarify the situation: and 
: substantial . surprise — and 
prejudice at the hearing. 7 


.. . Georer S. Sau | 


“WE CONCUR: — 


Russet C. Lenox, 
Administrative J: udge.._ 


. Wiaiam F. McGraw, 7 
out Administrative Fudge: c | 


, ADMINISTRATIVE: J UDGE. 
VASILOFF DISSENTING: 
oe I dissent and would deny the x mo- 
tions filed with this Board by the 
| erage 
i. Appellant. filed a: aa with 
‘the. Board dated June 15, 1977, re- 
ceived June 20, 1977. entitled “Mo- 
| tion for Roconsidex ation of Decision 
‘Decided May 6, 1977 And For Re- 


hearing.” In he same document, 


Mr. AlvaA, Harris, attorney at law, 


entered his appearance as counsel 
for Scona, .Inc.. The document is 
signed | by Mr. Darrell M. Anderson, 
President, Scona, Inc., and by Mr. 
Alva A. Harris. On Tan 20, 1977, 
the Board also received a letter from 
‘Mr. Anderson which corrected five 


_ errors in the motion described above. 


On July 11, 1977, Mr. Harris tele- 
phoned the chief administrative 
_ Judge of the Board to request the 
- Board’s consent to file a brief in 


support of the motion filed by ap- 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


[84 I.D. 


pellant. The request was granted by 


would be due by Aug. 10, 1977. The 
brief was received by the Board on 


aoe : = Aug. 15, 1977, but it has been -con- 
| Administrative Judge. : 


sidered. 
‘On Aug. 19, 1977, the Board re- 


ceived a. document signed by Messrs. 


Anderson and Harris entitled: “Re- 


-quest for Hearing, Appellant’s Ob- 


jection to. Monetary’ Amounts 


-. Awarded By Decision Of Contract- . 
ing Officer Dated Dec. 2;.1975,.” In 

_ -this document appellant: requests a 
“hearing on that. portion of appel- 
lant’s appeal objecting to the mone- 
tary amounts ‘awarded appellant” | 
‘by the contracting officer i in the final 
-decision.: Be 


In. opposing sopalaavs motions, | 


Government counsel points out that 
‘the: several volumes of documents 


which were submitted.to the con- 


-tracting officer by Mr. Anderson — 


were included in the appeal file; 


that depositions were taken by ] Mr. | 
Anderson; that appellant was al- | 
- lowed to present its case in any man- — 
ner it saw fit; and that Mr. Ander- 
son exer ised. his right to crogs-ex-. 
‘amine Government witnesses. — 


- Appellant’s motion filed with the 


Board on June 20, 1977, in the main, 


simply advances contentions made 
at the hearing and reiterates argu- 
ments made in its posthearing 
briefs. It does not allege newly dis-_ 
covered evidence. The grounds upon. 


which appellant relies ey be stated. 
as follows: 


og} 


. le ‘Appellant’ Ss gener al superin- : 
~ tendent’ is now available to testify 
but due to sickness was. not availa- , 


2 ‘ble during the: hearing. 
9. Five different persons are NOW 


available to. testify since “At time — 
of hearing they had filed suit 


against Scona, Inc., and had refused 
to. testify. ‘Scona, Inc., has. sub- 


sequently | earned. enough: to settle 
_ said suits and obtain testimony.” 


8. Appellant was not represented 
by legal counsel and Mr. aneae 


the piece “Moreover, it is al- : 
leged that “the hearing examiner re-_ 
“fused to let. counsel for: the bonds-— 
“man, who was present, have any say 


or take any part pile ‘the Proceed- 
‘ings.’ I 
4, The hearing 1 was teed to the 
issue of entitlement, cee 
_ These contentions will ‘be con- 
sidered herein seriatim. 
as ci regard to appellant’s conten- 
‘tion. that his general ‘superintend- 
ent, Mr. Ray. Everett, was ill and 


- unavailable during the hearing, the 
| Anderson 
was. fully cognizant of the Board’s 


record shows that Mr. 


rules concerning the utilization: of 
depositions for use as evidence or 
for the purpose of discovery. On 


Mar. 11, 1976, prior to the hearing 
in this appeal, Mr. “Anderson wrote 


to the Board to request that he be 


allowed to take depositions of six. 
Government, employees: citing the - 
appropriate Board rule authoriz- ~ 
ing such procedures. The record m- 

dicates ‘that ‘the’ depositions were 
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taken since the court reporter wr ‘ote 
to the Board on Feb. 15, 1977, ress : 
questing information. about pay- 


ment for his services in taking the 


depositions. The record shows. the 


failure of appellant to request that 


the hearing be postponed until such 
‘time that Mr. 
available. It should be noted, also, 


Everett would. be 


that ‘appellant made no request at 
the hearing to keep the record-open 


in. order to permit the taking of 


Mr. Everett’s deposition for the 
purpose of refuting the evidence re- 


_celved which ‘reflected adversely 


upon Mr. Everett’s competence... 
Appellant’s motion alleges that. 


Mr. Everett was unable to testify at 


the hearing due to illness but. that 
he is now well: enough to testify. 


-No. details have ‘heen’ provided, | 


however, as to when the illness oc- 


curred or the date by which Mr. 


Kiverett had recovered sufficiently 


to be available as a witness. The mo- | | 


tion is not accompanied by a physi- 
out the 
prior or present state ae Mr. Ever- 
ett’s health; nor has the Board been 


Turnished an affidavit from Mr. 


Everett concerning the matters. 
There is nothing in the information 
provided by appellant to indicate 


that the testimony of Mr. Everett 
could not have been obtained prior 
_to the time the record was closed if 
the appellant had exercised due dal- 
igence. 


“The Board found that: i tepel: 
lant’s superintendent [Mr. Everett] 


was not qualified to. oversee the | 
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- Work mr | to ensure the specifica i 


tions were followed.” (0-1 BCA at 
- 60,705). Earlier in the opinion, the 
.Board had cited the testimony of 


the Government’s chief inspector, 
Mr. Crawford, concerning the lack 


of. qualifications of Mr. Everett 


(77-1, BCA: at. .60,702).. The. @x- 


- tremely. damaging nature of that 
testimony is illustrated by the fol- 
— lowing colloquy: between Govern- 

ment counsel and the chief inspec- 

tor for the Government, Mr. Craw- 
ford, upon direct examination. 


Q. What is. your: appraisal of. Mr. 
Kverett. as a,construction superintendent 3 


in respect to this job? . 


_A, As a construction superintendent i in 
: respect to this job, I would have to rate. 


Mr. Everett extremely low. I can relate 
to you a couple of instances as to why I 
say this * * *, We were up about, oh, 
I don’t know, four feet or so with the fill, 


and nothing had been done towards con- 


struction of. these road embankments, 


and so I went to Ray, I said, “Ray, as a 


suggestion; don’t you think it would be a 


good idea to bring your road embank- 


ment up along with your fill rather than 
to try and tie them into it somehow after 


the fill is completed?” He looked at me 


and he said, “Oh, yea, whatever you want 
to do. ‘Go ahead. That's fine with me. I 
don’t care what you do.” And I said, 
_ “Hey, Ray,.look, this.is not my job. It’s 


yours. All I’m here for is to see that it is 


done correctly. You have got to take hold 


and do the job.” Then later. on, at a later. 
somewhere about halfway — 


date, oh, 
_ through the fill, Ray came to me one day 
| and he said, 
this is supposed to look like when ‘it’s 


done?” I said, “What do you mean, what : 
ig. it. supposed. to look like when it’s . 


- done?’ He says, “Well, I don’t know what 


. it’s supposed to look like when it’s fin- 


DEPARTMENT 


“Would: you tell me what | 
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ished.” T said, “Ray, do you have a set of 


the specs with drawings in. them?” He | 
said, “Oh, yeah, I got a set, but they don’t 


mean anything to’ me.” Andadi said, “Well, 


Ray, FI don’t know ‘how to. explain | it ‘to 2 
‘you: any better than it is drawn in those ~ 


drawings,’ > but this was. typical of Ray’s 


: _Supervision. He spent ‘very. little time out 
: on the fill. | 


@T. 2-74). : ee 
Upon direct examination, Mr. 


ae gave: the. follows “ve 


praisal of Mr: Crawford :° R 
‘MR. ANDERSON» Of 774, “At which — 
time, and I would like.to make this com- 


ment: Earl Crawford, who was. the in- 
| spector, you. now,. he. was. a good in- 


‘spector, you know,. he done things as far 


as Pm concerned, ‘he was ‘straightfor- 
ward, . there” was - ‘nothing wrong. with 


Earl's approach. He was very ‘helpful. 7 
He was the type of person. you: like to 


have around, you know, that you’re work- 
ing ibe you hare £0 be coopera- 


tive ** 


: (2 Tr. 12). 


With fee to. the sccond 
ground | urged by appellant, the. 


‘Board found that appellant’s em-_ Z 
ployees, suppliers and subcontract-— 


ors would not perform because they 
were either underpaid, not paid, or 
paid with checks returned by the | 
bank marked “insufficient funds.” | 
In the brief filed by counsel for ap- 


 pellant, he states that a subcon- 7 
tractor was successful in a ‘Miller | 


Act suit against Scona, ‘Ine. ‘The 
fact, that, according to the motion, 
five different persons | of three dif- 


ferent firms. would not testify in 


appellant’s. favor during the trial 
because they were suing appellant. 


- for nonpayment of money owed for 
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| ean performed. on hic nae 
confirms the finding of the initial 

‘decision that appellant failed . to 
| pay its subcontractors. 


Appellant notes that it was “nol . 
= represented by legal counsel. While 
_ this statement is correct it does not. 
constitute a basis to support a mo- | 
The fact 
that appellant chose to proceed pro 
se Was a matter wholly within its — 
own discretion. There is no provi- | 
rules that re- 


tion for reconsideration. 


sion in the Board’s 
_ quires contractors to be represented 


by legal counsel. Nor is there any-— 


thing. In the Board’s r ules which 
mandates the application of differ- 
ent or more lenient rules to con- 
tractors who elect to proceed pro 
6 i , 
Appellant’s representative at the 
‘hearing, Mr. Anderson, its presi- 
dent, demonstrated, for a layman, 
an astonishing. competence and 
knowledge of legal procedures and 
an ability to utilize legal skills. He 

submitted a prehearing brief of 28 
pages containing extensive cita- 
tions to judicial and contract ap- 


peal board precedents. His per-— 


formance during the hearing was 
capable and he cross-examined 
Government witnesses extensively. 


Following the hearing, Mr. Ander- 


son submitted a 34 page brief with 


appropriate references to the tran- . 
the hearing. Nor did Mr. Anderson 
make a request that Mr. Harris par- _ 
ticipate. As the. transcript. shows, - 
Mr. Harris. attended. the ® “hearing - 
mer ely as an observer. oa 


~ seript’ and”. hearing. exhibits to- 


_. gether with citations to legal au-_ 
thorities. Finally; Mr. Anderson - 


filed a 21 ‘page reply brief in which 


- he again: demonstrated. competence 


254-916-785 


far pence that ordinaxily pos- a 


| sessed. by laymen, 


-Appellent alleges that the hear- | 
ing examiner refused to let counsel : 
for the bondsman, who was present, 
have any say or ‘take any part in| 


the proceedings.” The referenced 
counsel for the bondsman is Mr. ~ 


Alva A. Harris. He now represents 7 
appellant in its motion for recon- 
sideration.. The record shows that 
the appeal was filed and docketed 
with this Board on January -26, 
1976. Both Mr. Anderson. and Mr. 
Harris signed the appeal notice. By 
letter dated Feb. 27, 1976, Mr. Har- 
ris informed the Board that he rep-. 
resented only the two individual 
bondsmen on the contract involved 


- i this. appeal. On Mar. 10, 1976, 


Mr. Anderson notified the Board by 
letter that “Mr. Harris does. not 
represent. Scona, Inc., nor has Mr. 
Harris ever had. an interest in 
Scona, Inc. Mr. Harris does repre- 
sent the two bondsmen, Mr. Darrel 
Cook and Mr. Thomas Christen- 
sen.” The fact that Mr. Harris was 


not. counsel for appellant. prior to 


its pending motion.is demonstrated 
not only by the foregoing ‘but by 
the hearing transcript which is 
quoted by the majority above (1 Tr. 
4.5), At no time during the three 
day hearing did Mr. Harris either 
request or attempt to participate in 
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een fourth ground in 
support of its motion is predicated 


on the fact that the hearing was. 


) limited to the. issue ‘of entitlement: 


- However, this was done pursuant to 


appellant’s request and over the ob- 
_ jection of Government. counsel. Ap- 


pellant. has not. revealed its rea- : 


son (Ss) for demanding that the hear- 


ing be limited. solely to entitlement — 
— the contracting officer found to be | 
~ due but attacked what the contract- 

ing officer found was due. Appel- . 


but it may have been due to the fact, 
as stated in its complaint, that ap- 
pellant had not performed an: audit 


~ of its own’ costs: Be that as it may, 
the fact remains that appellant: was 


not, denied an. opportunity 1 to try the 
issue of quantum, as intimated by 
appellant. ‘The hearing “was: re- 
stricted to entitlement solely be- 
cause appellant itself wanted it that 

way. ee 
ee Gi ae motion, appellant, alleges 
that “it had come prepared to 


discuss. the equity. and justice of 


the. contracting | officer’s . earlier 
[final] decision of entitlement ‘and 
equitable adjustment ; he did. not 
understand this was foreclosed by 


. the hearing | officer’s statement that. 
he. would only consider further. 

supplied. Joe 

ing the error, although appellant 

has only asked for a.hearing on that 

~. portion of entitlement found tobe 

due. by the contracting officer, the 


entitlement. e (Italics 
| There is not. a shred. of evidence to 


support .. _ the. allegation. that the 


hearing officer stated he would only 


consider further entitlement: and 
the allegation is simply untrue. As 
noted, the hearing was limited to en- 
: titlement because appellant . re- 

| quested that that be done. Appellant 
had ‘the burden of. demonstrating | 
that the ‘amount. found due by the 
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contracting officer i in ie final deci- 


sion was incorrect. That is all ap- 


pellant was required to do.. It did | | 


not have to demonstrate, as the ma- 


jority appears to think, that erititle-. ; : 


ment to a specific ‘number of dollars 


had to be proved in order to pre- — 
vail. During the hearing 
- did not limit its aridencs on entitle- 


, appellant 7 


ment solely to matters beyond what - 


lant: simply failed to prove that it : 
was entitled to anything more than 


| wh at the contr acting officer found to | 
be due. This failure was not due to 


any restrictions placed upon. appel- 


-lant’s opportunity to present what- 
ever evidence it wished. = 


Appellant. has requested. a hear- 
ing on “that portion of appellant’s 
appeal objecting to the monetary 7 
amounts awarded appellant” by the |. 


| contracting ‘officer i in his final deci- :: 
‘sion. The request which was re- — 


celved by. the. Board on Aug. 19, 


| 1977, comes more than two months 


beyond the requisite notice require- 


ment of°80 days specified in the 


Board’s rules. Moreover, compound- 


majority opinion. allows the appel- : 
lant to wipe the slate clean and start — 


all over again on all issues previ- 
ously tried, briefed, considered, and. 


decided. Such a decision is-unprec- 
edented and will surely lead to con- 


_ PACKWOOD DISSENTING: 
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| Fasice an tarmeil. Is see enouine in 


_ the facts of this case, in equity, or 


in established legal precedent for 
granting | appeyant: yO! bites at 


- the e apple. re an ee 


Kann’ S. ssn bee? | 
Administrative Sf MET es 


G. Haas Pie scons: | 


A dministrative J wdge. sai? 


| ADMINISTRATIVE JUDGE 


i. dissent #55 ihe reasons stated by. 
Administrative J ‘udge. Vasiloff and » 


- for the reasons which follow. ; 


The majority cites that portion of , 
~ the disputes clause which states that — 
“the contractor shall be afforded an. 
2 opportunity to be heard and to offer. 
. evidence in support of his appeal.’ ye 
Then, by a leap in logic which I am. 

_ not prepared to follow, it translates. 


~ the requirement. for an opportunity 


. to be heard into a requirement that 
a hearing must be held on both en- 


; titlement and quantum. In the re- 

-eent past, the Board recognized the 
- distinction between the opportunity 
to be heard and the necessity for a 


_ hearing, holding that an appellant. 
. . who failed to request a hearing, and 


who received an adverse decision on 


the record, was not entitled to re-_ 
open the ae to receive a hear-— 
- ing, COAC, Ine., IBCA-1004-9-73 

(Feb. 19,1975), 75-1 BCA par. 


APPEAL OF SCONA, INC. 
December 28, AIT 


AL 104. In fie — seca Seuita: | 
requested a hearing but also re- 
quested that it be limited to entitle- — 


ment. With- respect. to° quantum, — 


_. therefore, Scona‘was in: the same po- 


sition it would’ have been in if it had 


- requested : no hearing at all. Under 
_. the precedent of COAG, there isno 


issue of quantum. which re uires a 
J concur in the dimantitis opinion q q | 


2 & 3 A dminis trative Ju dge Vasilo ft. - hearing and Scona, is entitled. only 


to have the issue of quantum decided = 
on the record. ° — 
The questions cae by appellant ae 
| about the quantum calculations of 
the contracting officer’ and the offer Po 
of further testimony which: was a | 
 omnitted raise no issue which could oe 
_form’a proper basis for recoisidera-. 
tion of. the. Board’s principal de- ~~ 
cision under. precedent heretofore - 
- followed by. this Board. Jn South 
- Portland. Engineering. Company, oe, 5 
-IBCA-771-469 (Jan. 29, 1970), — 


70-1 BCA pe 8092, the ‘Board. 7 


held: 


- [T]he rulings on the admissibility Of = 


: evidence made by the hearing” official also = 
Were neither misleading nor. unclear. S€ 
appellant did not comprehend their ‘scope, 
it should have requested. further. expla- > 
nation at the time. of the: hearing. The .~ 


function of a motion for reconsideration. 
is “not to correct procedural errors Or 


omissions by a party in. the presenta- 
tion of its. case. KY, INC: & JONES- ) 
_TBCA-490-12-67 - 

. (Jan. 10, 1969), 69-1 BCA par. 7447) 
‘Upon. reconsideration. the: Board. ee 
‘ionetly consider significant newly-dis: 
covered evidence or evidence not readily 
available prior to the time the. principal a 
decision was rendered. We have no such _ 


ROBERTSON, INC., 


situation here. To the contrary, by the 


appellant's. own admission, it is seeking: : a ; 
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reconsider ition in order to snteoduica evi- 


dence which was readily available at the 


time. of the nearine: <=> 


gs ae a OR, 


- The a ne ooh falls squarely 
| within the above holding. If appel- 
lant ‘did. not comprehend the con- 
sequences of a favorable ruling on 


his request to limit the hearing to 


| 2 entitlement, he should have inquired 


at the time of the hearing. The evi- 


| dence: appellant: now ‘seeks to offer 
at a new hearing, by | his own state- 
= ments, is evidence which was readi- 
dy available at the time of the hear- 
ing. The Board should not allow a, 
 hew hearing to correct procedural 
errors and omissions.on the part of 
-. Scona unless it is prepared to over- 
rule the decision in Key and South 


| Portland, supra, and to turn its back 


: as on’ ‘the’ ee previously, fol- -_ 


"DECISIONS OF THE DEPARTMENT OF: THE INTERIOR 


(84 LD. 


| ‘lowed i in 1 determining the merit oe a 


motion for reconsideration. ran 
Finally, the statement that ths ~ 
Board is allowing this motion be-— 
cause of the Board’s ratification of 
appellant’s request to limit the hear- 
ing to entitlement is a statement 


‘that will come back to haunt the - 
Board. It raises the spectre of every | 
_ future appellant having an option 
to try his appeal pro se and then, in 


the event of an adverse decision, 


being able to demand a new Hears 
because the Board per mitted each 
pro 8e representation. 


G. ‘Hureerr Packwoon, 
| Administrative J mage 


I concur in the dissenting opinion | 


of Administrative Tudge Pack- 
| wood. | 


eae VasILoFF, 
Administrative f baa 
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ACCOUNTS. nr ns) ACT OF AUGUST 15, 1894—Con. Boge a 


= ning of the usual grazing | 
season but prior to the. 


_ issuance. of a license for 


. that season, and pay- _ 
ment is later made by. 


a check which recites that 


i ‘it is “payment: in full for 


1975 grazing fee,” the Bu- _ 
 reau of Land Management 


_. absolute cession. by the. 
Yuma (mow Quechan) . ~ 
. Indians ‘of their rights to _ 
the nonirrigable lands in — 
the Fort Yuma Indian 
Reservation, all material 
., conditions on the part of 
. the United States were 
- met, and the cession has 
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PAYMENTS a 2. oe that, the Act. ee ee 
1. ‘Where cattle are admitted to _ Aug. 15, 1894, was a con- — — 
an allotment at'the begin- _ ditional. rather than an 


ee “may properly deposit the OceUrTe nnn nen . 
~~ check, allotting’ part of _ 
* the proceeds fot the gras- ACT OF JANUARY 31, 1901. 
ing license for the rest of. 1. Under 30 U.S. C. §$ 162 and 
the season, and deposit — 262 (1970), valuable - 
- the remainder of the pro-. deposits of sodium. com- _ 
ceeds in-a suspense ac- _ pounds are not open to — 
~~ eount pending resolution - location and. disposition. 

_ of the trespass.-Such ac- - under the mining Jaws, — 
“tion indicatés that the — but may be disposed of _ 
the check was. not. ac- . only under the Mineral | ine 

cepted in settlement of — Leasing Act, except for 
the trespass “ damages, certain claims under’ 43 
and cashing the check - CFR 3501.1-1(b), exist- 
does not constitute an — ent at passage of Mineral 
‘accord. and satisfaction Leasing Act of 1920 — 
of the trespass damages. ATR which havé since been ea 
: maintained in accordance 
ACT OF AUGUST 45, ‘1884. | Ma with statute and regula- eas, | 
‘1. The Agreement: of . Dec. 4, 7 te ae eo ea _: 842° 
1893, between the Yuma. es 
| (now Quechan) © Indians ACT OF APRIL 21, 1904. 3 
. and the United. States, 1. Sec. 25 of the Act of. ‘kpr 21, 
 patified in sec. 17 of the 1904, which authorized | 
Act. of Aug. 15, 1894, was. the | application of the 
_. an absolute, present ces- -. Reclamation Act of. 1902 7 
‘sion of any and all inter- to the Yuma Indian Res- | 
~ ests of the Indians to the _ervation, did not repeal 
nonirrigable lands in the by implication. sec. 17. 
Fort Yuma Indian Reser- of the Act of Aug. 15, 
vation. created. by Ex- 1894, which provided : for 
ecutive Order’ of Jan. a the cession, reclamation 
| A - and allotment of the Res- 
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ae act OF APRIL 21, 1904—Con. 


 ervation, and is in no way 


inconsistent with the ... 
1894 AQlecSeceere eee 


_ ADMINISTRATIV E AUTHORITY . 


“s . (See also Federal Employees and: * 
Officers, 


Seer etary of the 


Interior). 


| | _ SGENERALLY ~ = a 
oh ‘The Department of the In-” 


“terior doés not: have. the 
author ity to modify a stat- 
ute’ ratifying an agree- 
~ ment: with ah Indian tribe 
“on the: grounds’ ‘of fraud 
or coercion: in’ the execu- 


- “tion of: the agreement__. | 
_— 2. ‘Pursuant to the Property: 
~ Clause of the U.S. Const.’ 


art. LV, $3, cl. 2, Congress 


“thas ‘enacted the Taylor 
< Grazing Act, 48 U.S.C. 
$315 .e¢ seg. (1970), and. 
_, other statutory. authority. 


“which empower the Sec- 


- _ retary: of the Interior to 


. define what conduct con- 


- stitutes a grazing trespass 
- = _and to determine whether 
_or. not an individual has 

committed a tréspass . —- - 


: 7 3. ‘Under the Supremacy. Clause, 


py UB Const., art. VI, cl. 2, 
a federal laws, 


‘including 


“federal grazing regula- 
| tions, over ride’ conflicting 


state” ‘laws. with | Tespect 7 


- i _ fo, public lands_ - Pe ice 
"ADMINISTRATIVE PROCEDURE 
\ ADJUDICATION 


- 1. Where a decision: as upon: - 
an applicant. ta supply. 


”. established that all of the 


: documents and evidence 
"called: for had already 
"been, ‘furnished , by | the 
applicant and” ineorpo- 


INDEX-DIGEST 


Page 


475 


476 


__ certain. ‘documents and | 
- make certain showings in 
"support - of its mineral 
" patent, application. or face 
_. rejection of. the applica 
*’ tion, and on appeal it is 


a requirements. . 
standards. of. the. Admin- 
- istrative. Procedure. a 
_.The - constitutional — 
quirement of due meee 
_ .is not violated merely, be- 
. cause an Administrative - 
Law. Judge is employed 
by the Depatment. of the : 
Interior 22. 2 
BURDEN OF PROOF ee * 
1. One challenging ‘the accuracy | 
= of an. appraisal. of water. 
- based on fair-market vale - 
“ue must show by substan- 
tial evidence the. nature 


where they were appar- 


_ ently overlooked by those 


“ADMINISTRATIVE PROCEDURE—Con. 
ADJUDICATION—Cont. , 
rated in the case record, | 


Page 


who examined. the appli- 


‘cation; the decision will - 


be reversed._ 22 Le 


excercise’ of judicial 


power and meet constitu- 
“tional” ‘requirements ‘and 
the, standards ” 
fe Administrative . 
dure. Act. The constitu- 
tional . 
~ due process is ‘not . vio- 
lated mérely because an. 

. Administrative _ Law 
Judge is employed by the. 
Dep artment of the Interior 
| ADMINISTRATIVE PROCEDURE ACT 
1. Administrative - hearings ‘ree Rare 
quired i in grazing trespass 


‘requirement; ’ of 


cases are not an unlawful 


excercise of judicial power » 


and meet. constitutional 


of — the alleged" error; 


| ‘where the appraisal | has 
~ been conducted in ‘accord- | 

ance with generally aC. 
| cepted appraisal princi- _ 
_. ples, allegations: of érror: 
unsupported by ‘évidence | 


willbe given little weight. 


and. the 


991. 


ADMINISTRATIVE LAW JUDGES | Ree. ae 
“I, Administrative hearings . re- oan ae 
_ quired in grazing trespass. 
| cases dre not an unlawful - 


of the 
Proce- 


476 


"476. 


87 
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_ ADMINISTRATIVE ‘PROCEDURE—Con. 
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ADMINISTRATIVE. PROCEDURE—Cont. 


. ‘inal proceeding, it need 


991 


. _ BURDEN OF PROOF—Continued - Page | z DECISIONS—Continued . . Page : 
4 Ina Government contest. prec? not be proved beyond z) i" 
_... challenging the validity | - reasonable doubt that a 

of mining claims. located: _ ~ particular individual com- “3 
-_ for a clay-type_ material, — ... mitted the. trespass. aseu 41D: 
_ an adequate prima ‘facie = Where  & decision ealls 
case is” established. where | . upon an © applicant. to. 
2, there are expert, witness _... supply certain documents 
, opinions: that the deposit | and make. certain: show- 
‘is only a common. clay-or -ings..in: suppert of its 
‘shale and it cannot meet - mineral: patent: applica- 
refractory standards. The _ tion... or..face ‘rejection: of | 
_ contestees then must. go the application, and on - 
- forward with ‘evidence to -_ appeal:--it.. is established 
“rebut the Government’s that all-of the-documents © 
ease witha preponderance = and evidence. called for 
of the évidence-__-+-.-- 137 had already been fur-. | 
Be After holding a hearing pur- ; nished by the applicant — 
_. suant to the Administra-_ and incorporated in the 
tive Procedure Act, an - case record, where they 
Administrative = were: apparently ‘over- 
~~ Taw Judge. may properly — looked’ -by_ those | who 
find ‘that a scan has ic examined the applsation, a) 
committed | grazing — the decision will | 
- trespass if tint’ finding .~ __Teversed- eas ar enews 
jis “in. accordance with” | aes . ae | 
and ‘supported - by reli- 
~~ able,’ probative, and | 1. After holding a “Heating: pur- 
substantial evidence. Be- suant to the Administra- 
causé a grading trespass” °° "tive Procedure Act, an 
preceeding is not a crim- ..- Administr ative Law 
- inal. proceeding, it. need | Judge may properly find . 
not. be proved beyond a ~ that a. person has com- 7 
_ reasonable doubt that a ‘mitted a grazing trespass | 
. particular individual com- — if that fin ding is 3 n rom 
cee the tiie acim 475 Gor dance with: and sup- 
om ECISIONS | none : ‘ported by. reliable,” pro- 
I. After holding a hearing’ pur- ~ Dative, | ‘and substantial 
v<« suant to the Administra- eae dence. ‘Betausé a gtaz- 
tive! Procedure ‘Act, an | a trespass roceedin 
aAdwWinisttative eae ese Phe a 
Law Judge may prop erly 7 is not a criminal. procéed- 
find’ that's aie has: - - ing, it need not he proved. 
‘committed ‘grazing | | beyond a reasonable 
trespass if thal finding “doubt that ‘a particular 
‘isin’ “aceordance with - individual committed ‘the 
and supported ‘by ‘Te~ trespass_-----+-------- 
_Yiable, - probative, and 2. There is no constitutional < 
substantial evidence. Be- . right t to B, jury trial in an 
. cause a. grazing trespass | | administrative. proceed- ME 
ic proceeding i is not a crim- ing such as a grazing <# 3 
trespass hearing .------ «476. 
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ADMINISTRATIVE: PROCEDURE—Con. 


_HEARIGNS—Continued 
3 -Administr ative hearings re-— 


~~ quir ed in grazing trespass 
“cases are not an unlawful 
exercise cf judicial power 
-and meet 
requirements - 
standards of the Adminis- — 
trative Procedure - ue 
-. quirement ‘of ‘due: nee 
is’ not : violated merely 
because an Administra- . 
- tive Law Judge is em-_ 
~ ployed .by the Depart- 
: ment of the Interior_--_- 


constitutional 
-and the 


constitutional - 


_ SUBSTANTIAL EVIDENCE | 
1. In a contest of a patent appli- | 


INDEX-DIGEST | 


“Page 


476 


cation for a lode mining - 
_. claim, the Board of Land 
Appeals may remand the 
case for further hearing 
to complete the record | 
regarding the (1) avail- 
ability and expense of 


necessary financing, land © 


ee ©) Ne 


and . water 


ance with environmental 
protection laws._--. ee, 


2. After holding a hearing pur- 


- Procedure — Act, 


that a ‘person. has com- 


. mitted a, grazing tr espass 


if that finding is in 


and substantial 


the _ 
expense of labor, and (3) 
_ the expense » oe compli- 


283 


: suant to the Administr an. 
tive 
an Administrative Law 
Judge may properly find 


7 accor dance with and sup- 
ported by reliable, pro- 
| bative, 

_ evidence. Because a graz- 

- ing | trespass proceeding 


is not a criminal proceed- ) 


beyond a reasonable 


doubt: that “a par ticular 
~ individual committed the ~ 
: ‘trespass... -~-------2-—- 


ing, it need not be proved. 


‘ALASKA. NATIVE CLAIMS SETTLEMENT 


“ACT. 


Geaceaay 
1. Lands withdrawn for the pro- 


tection of Alaska Natives’ 
selection rights are “not 


available for oil and gas | 


~ leasing under the Mineral 
Leasing Act. 43 U.S.C. 


°§ 1621 (i) 


(Supp. II. 
1973)__-.- ee eee. 


2, A pending noncompetitive oil 


and gas lease offer. is not 


a valid existing right pro- 
tected by the savings 
_ clause in the Alaska Na- 


. ‘ tive Claims Settlement 


Page| 


176 


176. 


3. The. ‘Alaska N ative Ciaimar 7 


Appeal Board, in its dis- 


| cretion, will not rule on 
issues raised on appeal 


which | were 


not the 


grounds cited by the 


- Bureau of Land Manage- 


ment for rejection of ap- 
plicant’s application and 


| which are not dispositive 
: of the 1 issue on appeal. __ 


ABORIGINAL CLAIMS 


1. Until Congress acted +6 ex-- 
| tinguish rights of Alaskan. 


Natives to use and occu- 
_ pancy of aboriginal lands, 
- such rights remained as 
an. encumbrance on the 


fee, . 


and title to land. 
claimed by Alaska Na-. 


924 — 


tives, to which use and 


~ occupancy might 
: _proved, was void when | 


2. The retroactive extinguish- 7 


be 


. ment of aboriginal title, 
- and the resulting valida- 
tion of State title, mandat- 

_ edby sec. 4(a) of ANCSA, - 


4 applies to ‘those lands 
tentatively ‘approved to | 
the 


State which are 


3 ‘located — outside Native 
village withdrawal areas- 


350 


351 — 
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| ALASKA NATIVE: CLATBIS SETTLEMEN T ALASKA WATIVE CLAIMS SETTLEMENT 
ACT—Continued © _ -ACT— Continued 3 


; appealing t the rejection of .. 


ABORIGINAL CLAIMS—Continued . Page, _ ADMINISTRATIVE PROCEDURE—Coniinued 
3. Extinguishment of aboriginal .#  Generally—Continued © = ~~ Page 
“title did not vest the | i oil and’ gas ‘lease offers to 
 ‘State’s title - to those , the © ‘Interior Board of — 
_ “TPA’d lands located within: - ~ Land Appeals separately 
gee. 11(a)(2) withdrawal ' from an’ appeal of the 
~~ areas, for Congress clearly - decision to issue convey- 
Spoaterted: on Native Vil- vance, confers’ on the Alas- 
‘lage Corporations a ‘su- ka Native Claims Appeal . 
-perior right to select up ~ Board exclusive jurisdic-_ 
. ‘to 69,120 acres. of such 7 tion over décisions reject-. 
ands... 2 Joon. “ook ing noncompetitive oil. 
_ ADMINISTRATIVE PROCEDURE | and gas lease offers be- 
Generally. ie cause of conflicts | with» 
1, Since. ANCSA recognizes andl - pandsashanatie Maced 
7 Corporations. under AN- 
is protects State-created in-. CSA ? : | 1 007 
as as valid existing Race nae Ge sacar Looe 
_ rights, as well as interests ie 5. The Board vacates its: pre 
_ recognized or created un- ‘vious ruling that BLM’s | 
der. Federal law, and thus - rejection of a nancompet- 7 
involves interests which itive oil and gas lease 
would not. be of record . offer, because of conflict — 
in the BLM land: office, with an ANCSA convey- 
-BLM’s administrative re- | ance, constitutes final 
sponsibility to identify, _ agency action from which 
adjudicate and protect _ nO appeal will Ne Ses. 1008 | 
“valid existing zane | Applications. See od | 
under “ANCSA, PrimaryPlace of Residence re 
broader than under gen- : 1. Under see. 14(h)(5).of AN- 
‘eral Federal publ. bad 354 CSA and 43 CFR Part — 
| laws. -. aac eal hc aa 2653, an applicant who — 
2. The ‘Alaska Native: Claims - desired to file an appli- 
- Appeal ‘Board and ' the | cation for the convey- 
~ Breau cf Land Manage- “ance of a primary place 
ment are bound by the _ of residence was required 
tie Bn regulations , "to do so by. Dec. 18, 1973, 
enacted” by the " Depart- i regardless of the status of 
ae . . the land. at the date of 
ment of the Interior eect 891 Aline cee ce 391 
8. Whete the Secretary, pursu- ; 2. ‘Neither the Act. nor eae 
ant to regulations in 43 tions permit an applicant 
a CFR 4.5, takes original for a primary place of. 
. jurisdiction’ of | a case and -_ residence to refile an 
renders a final ‘decision, application for a primary 
the Board‘is bound by . place: of | residence once. 
his findings, conclusions, a -sec. 11 withdrawal 
and statements of De- _ terminates: and the land 
| fe mental polity cee 1007 becomes available. - for 
4. The Secretary’ s policy against. _ selection as a primary 
| place of residence__---_ 891 
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ALASKA NATIVE CLAIMS SETTLEMENT Z 


- ACT—Continued 


ADMINISTRATIVE PROCEDURE Continued 


‘Decisions 


. Where Departmental regu. : 


_ .. lations: provide -for_ the 
 * elapse ofa 30-day: appeal 
_. period before | a decision 
— to convey. becomes final 
_.- Waiver by one of a-num- —. 
ber of parties. who might 


z. appeal does | not render . 


_ BLM’s decision final. so 
as. to permit..conveyance 

7 before elapse ofthe 30- 

1 day. appeal period... ste 

2. While decisions:of the Bureau 
~ of larid Management: and 


"title to..Native corpora- 
‘tions pursuant to ANCSA 


» eral: thinnest | 
“valid: existing’ rights’? 


documents = conveying 


properly:: contain a: gen- 


- accordance with the. pro- 


| “visions 


of sec. 14(2) of 


-_ ~ANSGA and the regula- | 
_ tions in 43 CFR 2650, an 
_ such documents must ad ia 


ditionally © describe ‘valid 


IN: NDEX-DIGE sr 


» Page 


conveyance is: 


existing rights’? were 


created bythe State on 
a lands. , 
proved to the State under 
the Statehood Act, the - 


tentatively - 


adjudication of the State’ s 


849 


selection must be conseli- _ 
dated. with” the | adjudi- money 
cation of the N ative land . 
seein and valid exist= « 
‘in the’ ‘land 
> aust be. determined in a 
© single decision... __ ae nae 
5 Both the. decision to convey : 
“lands, 
"conveyance, must specifi- 
-“eally ‘indentify those in- 
"terests | protected | under 


and the interim 


“valid  ~ 


/ap-. 


ALASKA N ATIVE CLAIMS SETTLEMENT | 


“ ACT—Continued se 
_ ADMINISTRATIVE PRO CEDURE—Continued 


- Decisions—Continued | 
| cubjieak | 

to” such an interest... _- 
4. Where the... claimed 


Page ss 


354 


354 


~~ ANCSA as’ valid existing 2 


"existing rights according i 
EG the nature of the right | 


: and approximate location | 
| on the land, and may in- 
ae sg. corporate by 


Tefer ence 


other BLM files and files 
of. the Alaska . Division 
of Lands. only as a sup-— 


a 


a: plemental source. of -iniee 


mation___. 2 


3. ‘Under ANCSA and the ‘reg- 


sank ‘ulations i in 48 CFR 2650, 
the Bureau of Land Man- 


7 agement has the duty to 
~ ascertain. whether a less- 


: than-fee inter est. was is- 
sued to a third party, and 


“approving lands for con- 


_ veyance | 
‘Corporation — 


to ‘ N ative 
‘that 


ies: 


. rights. . 


to”, 
terest, the nature of the 
ee interest must. be identified 
_ and, the, lands. affected: . 
— inust | be. described, at 
section . sand, f 
. «where possible, according 
to. the., 
: sub division eae 


 jeast .by 


conveyed will be oe 
a less-than-fee _ 


smallest - nee 


Where | the title | 


304 


6. Decisions to convey ‘and 3 in- : 


304 © 


teri im conveyances should, 


as a minimum, state the 

_-use for which each ease~ 

_ ment is reserved, 
the width of each. ease- =~ 

ment, state at least the 

sections through which 

" an easement passes or, if 


state 


ao: site easement, the sec- 


‘must Tecite in the decision = 


tion or sections in which 


the easement is located; 

| alternatively, 
ment could be. located 
- by incorporating in the 


the ease- 
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ADMINISTRATIVE PROCEDURE—Continued 


... such appeals. after elapse 


the leasehold ‘interest... 


1008 - 


Decisions—Continued ce, Page Decisions—Continued: . eae. so 
‘conveyance document a of the thirty-day, pérlod : 
map. depicting _ the, ease- , % -. In, which statements of 

ef ot 5 ean Se Bie t BBS - reagoris and standing may 

7. Where. the: Bureau of Land - be filed... __ ee 

| Management. has devel- Interim Conveyance’ ss 

oped new. procedures. for i. Where Dep artmental regu 

- the reservation and iden- lations provide. ic or ‘the 

a tification of easements 7 elapse of a 30-day app eal. 

_ subsequent to issuance of a period before a, decision 
— Decision to Convey, i te: convey becomes final, a, 
the Board will remand the. en Paneer - ‘by’ one of. a 

. “Decision to Convey to the : “‘number™ of parties - who 

-Buread of Land Manage- : “might appeal- does’ not 

“mebt forthe. limi ted pur- render BLM’s ‘decision — 
“pose. of. identifying one, “final so as to permit. . 

easements reserved in the -eonveyanceé: before-elapse - 

_. Decision to. Convey under . - of the °80- day appeal nd 
appeal according to. the period fi au) 24g 

' uniform. easement | iden- won ene 
shad tion system curren i. | 2. ‘The interests. Gece cae sec. — 
ly being followed 858 | _ 14(g) of ANCSA are of a 

Be temporary. or. limited. nae 
8, Where ‘Departmental | poliey ture, in. contrast to, those 

4s to expedite convey- interests. derived from 
-anees under ANCSA: by laws leading £0 a. “grant 

: rejecting noncompetitive ee of fee title Hick’ as: the - 

os oil: and Gas leas ses which : ~~ entri@s: ‘protected by sec. 
-confiiet-with conveyances - 22(b). Inclusion in Native 

-under, ANCSA, -and: the _ conveyances Of lands-sub-. _ 

Secretary has announced ject: to. such: interests, ) ~ 

_. that oil and gas leases. "under administrative. ar- 

Will, ‘not. be- issued’ as. “rangements . ‘outlined: In - 

-- eensequence of. -adminis- . “See: 14(g)- is’ approptiate, _ 
trative appeals, the Board -because. such: ‘temporary } 
interprets this policy as or limited interests are 
a mandate to affirm a - not incompatible with ~ 

a BLM. decision. rejecting . Native ownership of -the 

cas noncompetitive oil and | | feel eos 
gas. lease.offer becanse | 3 Leases issued for the surface . 

. of conflict. with a con- oO or minerals. covered’ ‘by: a 
veyanee. under ANCSA__ 1008 Native selection © consti- 

9. The Board: will accept appeals. a tute a; ..valid, existing: 
~ from: decisions . rejecting 7 .. Tight protected by sec. 
noncompetitive oil and _ 14€g). of ANOSA. and any 
gas lease offers based on -° conveyance to a , Native 
conflicts with interim ~~ Corporation of. lands: on 
conveyances under > which sueh a lease. has: 
_ANSCA, but. will dismiss issued must-be subject to 
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‘parties before Dec. 18, each easement, state at 
1971, are protected as least the sections through 
_ valid existing eee 7 which an easement passes 
under sec, 14(g) of | or, if a site easement, the 
_ANCSA, and OT oe section or sections in 
veyance to -a Native oP : 
~~ Corporation. ne ian ds on | _which the easement is. 
“which such. permits or. located; _ alternatively, 
contracts have been the easement could be | 
“issued 3 must be. subject tox : _ located by incorporating — 
exe a on such interests. __.__ oe 359 in the conveyance docu- 
2 Under ANCSA and the regu. - ment a map depicting = 
-_ Jations in 43 CFR 2650, . the: easement___-~-~---- 800 
the Bureau of Land Man- ALASKA NATIVE CLAIMS APPEAL } BOARD 
- _ agement has the duty to Appeals __ | 
ascertain whether a less= Generally ; 
. -than-fee interest was is-_ “LA regulation, enactad to. im- : 
“sued to a third party, and plement thesale of iso- . 
: must recite in the decision _lated - tracts: ‘pursuant - to 
_ approving lands for con- - 43: U.S.C. § 1171 (1970), 
| veyance | toa Native Cor- ye which defined - the» term 
poration. that the. con- “cornering” for purposes 
 veyance is. “subject to”? _ of that Act and which was 
. such an interest_. Ooo te, ORE “not enacted. pursuant to 
6. Both the decision to convey | ANCSA, is not. binding 
lands, and ‘the interim upon this Board in inter- 
i conveyance, must specif- -preting the peau of 
‘ically identify those. in- the phrase. “cornering” | 
_ terests.: protected. under pursuant to 3 ce “of 
- ANCSA-as valid existing  MINGCS Aes eo ie 983 
rights. Where the title ae This Board will -not ‘reverse 
~..eonveyed will be “subj ect an administrative deter- 
to”’. a less-than-fee inter- “Mination of ‘the Bureau 
est, the. nature of the = . ‘of Land “Management 
“i interest must be identified -that-is a reasonable, con-— 
and the lands ‘affected  sistently applied inter- 
- must > be: described; at. - pretation of the law, and 
least = by” -section and, “on which .many Village 
einer saad according | Corporations “relied in 
‘the. smallest: ‘legal — making their land’ selec-. 
Fae Caserta ee 354 tions: under ANCSA, 
ha ‘Decisions to” convey. and even though it is not the 
interim conveyances only reasonable interpre- 
tation of the statute-_:.. 983 
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_ suant.to regulations in. 43 and/or patent has been | 
CFR 4.5, takes original - issued pursuant to the 
jurisdiction of a case and Alaska Native - Claims. 
- renders a final decision, Settlement Act, the Sec- 
_ the Board is bound by his retary of the Interior 
.. findings, conclusions, and and this Board lose all. 
statements: of Depart- . authority and jurisdic- 
. mental policy_...-._--. 1007 tion over. those. in- 
4, The Secretary’s policy against eg in, land as | 
appealing the rejection of ave been conveyed. _- 
| ee nies offers to 2. Under 43 CFR Part 4; Sub- 
Sek ae part J, and 43 CFR 2650 
.. the Interior ‘Board of appeals to the Secretary: 

_ Land Appeals separately under ANCSA relating 
from an appeal of the de- to land selection are tu 7 
cision to issue convey- the Alaska Native Claims _ 
ance, confers on the Alaska Appeal Board. In. the - 

Native Claims Appeal _ absence. of | regulations: 
Board exclusive jurisdic- establishing a procedure 
tion over decisions re- by which the Secretary 
jecting noncompetitive oil will review easements re- 

and gas lease offers. be- poten Ml COD Vey pasha 

: _ contemplated by 43 CFR 
cause of conflicts with 2650.4-7(c) (1) and Sec- 

land selections by Native retarial Order No. 2982, 

_- Corporations: under AN- _ the Board is. not -pre- 

CSAS ene es. 1007 . cluded . from exercising 

5, Where Departmental policy the Secretary’s authority 

is to expedite convey~ _ _to review easement reser- . 

ances under ANCSA by vations - when | such re- — 

“rejecting noncompetitive view qe, 8 requested a 

; ata ty ace : through. an. aEDOM © to. - | 
oil. and gas. leases. which 3 a 

ee ge } - the Board... -- =~. ie ie to 106 
conflict with conveyances o Whe an teria: one | 
under ANCSA, and the " vey- 

Se -- ance has. been issued 

Secretary has announced “pursuant to ANCSA, the 

: that. oil and gas leases Secretary: of the Interior 
will not be issued as a -and ANCAB lose all au- 

_ consequence of adminis- thority and. jurisdiction 

_. trative appeals, the Board over those interests in the. 

_ interprets this policy as a land which have’ been 

_ Inandate to affirm a BLM _ conveyed, and the Sec-_ 

_ decision rejecting a non- retary is with out jurisdic." 

. competitive oil and £as tion to reserve any ease- 
lease offer because of ments not. originally con- 

conflict with a convey- : tained in the conveyance 

ance under ANCSA___. 1008 
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and has no: authority to’ 


convey any inter ests in 
- the lands, including min-~ 
eral leases: 2. 2.2L oul} 


ce Al challenges: to the: oeatdiiy : 
of -ANCSA: are: beyond 


| the jurisdiction of an: ad- 


“ministrative adjudicative | 


body organized to decide 


eral’ patent, 1.é., the effect 


: lof the i issuance of a patent | 


fe to. ‘public lands by the 


“United - ‘States, 


‘even if 


| © issued by mistake’ or in- 


' -the - 


the’ legal- title from: the 


United States and to-end - 
all authority arid “juris- 
d'ttion in- the Depart- 
‘ment of the Interior over 
“conveyed. . 


lands* 


- advertencé, is to transfer ~— 


a Therefore the Board finds . © 


“thé © - status ~ of 


5 "Although the validity‘ of 8.0. 


ING, 2982 is being challenged 
- on: numerous ‘grounds in 
-pending litigation, 


i: Board currently: is bound by 


-. §. Oc No. 2982, andinsofar a 
-:.as it purports to limit and 


the 


it? lacks jurisdiction to 
decide ~ 
patents issued: by the. 
State’ of” Alaska prior’ to 
: “ANCSA to ‘third. parties. 
on? TA’ lands, ‘as’ the 
“proper form for such an 
“adjudication is in a judi- 
’“oial proceeding. ..--~.__ 
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_. restrict the Board’s juris- _ 
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affected. te a egsaee 


“has: “been issued for. the 


~“Tands embr aced by oil and. 


“) gas lease. offers, the De- 


‘partment no longer ‘has 
ied jurisdiction over the lands 


interim conveyance 


| “ dictional..-authority, . the 
‘Board’s jurisdiction is so 
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ander 


Parties 


Le; Under ae eee contained — 
“in. 43: CFR 4.902; a: Re- 
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gional: Corporation has a 


 .. -vight.of appeal=__. 22-2 
8, ‘Where a. person is fecignated | 
| @. necessary. party by — 

-_ Order of.the Board and 

is given actual notice of 

- administrative 

“ings which may affect a 
-claime d property interest, 

' and such person fails to 

' appeal’ and assert any 

_ claim, such person may 


be. dismissed as a party 


Reconsideration” _ 
1. “Where regulations 
| that a party may prompt- 
ly: request the reconsid- 
eration of a decision but 
~~ provides no time limit for 
_ the filing of such ‘a re- 
quest, a request for re-. 
~ consideration filed within 
-a reasonable time under 
‘the circumstances of the 
7 appeal will be considered 


"provide 


390. 


-proceed- 7 


and the Board may ad-  - 
" judicate the property in- 
terest of other parties 
| without regard to any 
~interest which may be 
claimed.‘ by ~ the party 


m who fails to appear- ~~. — 350 | 
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2. A. Petition. for Reconsidera- “has no ‘property ‘interest 7 

— ee will be granted when “in his offer, “the. Board . 

- in its,..discretion, the: | “finds _ ‘that offerors ° for 

- “Alaska Native Claims . “Noncompetitive: oil: “and © 

_. Appeal Board finds: that _ ‘gas leases “do: not have | 

_ extraordinary. :.-circum- ~ standing: ‘under 43° CFR 
_ stances.do exist that had 4.902 ‘to appeal a BLM 
., not ,.been considered by — decision to; issue convey- 
the Board i in rendering.its re ance to‘ a Native “Cor- _ 

: Ges 982. poration’ under ANCSA_. 
- Standing .. aS epiee ee | “4, . The Board will accept appeals 
a The oa in its. dierction, | from decisions Tejecting . oe 
 sawill: not.‘ summarily dis- - Doncompetitive oil and — 

' miss ‘an appeal for failure — gas lease offers ‘based on 
to file. a Statement of. conflicts “with ‘interim 

Standing: merely:.because _ conveyances | under’ AN 

. a Statement of. Standing © CSA, but will dismiss 

"was not. separately. filed such appeals after elapse 

et separately labeled, of the thirty-day period © . 

. where the. timely. filed  — in which statements ‘of 8 
“Statement. of Reasons | _ reasons ane d standing: may a 

clearly discloses. the ~ ; be filed_.-+-- eres 1008 © 

claim of ‘property. inter- __ Statementof Reasons 0 a 

ests required for standing 4, The Board will accept aippeals 

to. appeal by 43 ‘CFR from - decisions * réjecting 
AOD ee ee eee ~ 350. | " noncompetitive oil’ and a 

2s Where the State clearly has: | — gas Cig mee ate 
| “standing “to” appeal? a / conflicts) with’ interim 

~ decision, and its’ appeal i is. - conveyances under _AN- 

- gonsolidated’ * by the = CSA, but will” dismiss 
Board ‘-for - adjudication - “such appeals after ‘elapse 
with. another appeal. in» — the thirty-day period 

which the State’s stand- i ee which vdetanding Oh? 
ing to. appeal is. chal-_ "reasons and s — ingmay 
_lenged, the States’ stand- be filed__---_- ae = 1008 
ing to appeal in the con-— summary Dismissal” ae G 
-solidated matter will not | A The Board, in its discretion, | 
be prejudiced. -..- 27. ~— 8350 © _ will: not’ summarily dis- 

3, Where, pursuant. to: Depar t- . eee pis atten ato 

_ mental regulations, a Standing merely’ becaiise . | 
party must. claim a prop- - - y. = 
_ ti interest an lan z| a S a Statement. of Standing | 
fected | by a. decision in . bees ‘not separately filed 
order’ to have standing : oo agers 
to appeal such a decision, a s Lent A Bases | 

and the Secretary has - clearly discloses. the claim. | 

% found: as a, matter of law | “of —préperty interests re- 

that a. ‘noncompetitive . quired. for «standing © 460.” 
oil and. gas lease offeror | 


350 | 


1046 


INDEX- ~DIGEST 


ALASKA. NATIVE. CLAIMS. SETTLEMEN T ALASKA N ATIVE. CLAIMS SETTLEMENT. 
ACT—Continued 


ACT— Continued 3 
ALASKA NATIVE CLAIMS APPEAL 
BOARD—Continued 
Appeals—Continued 
_ Waiver 


‘1. Where Departmental regula- 


tions 

elapse of a 30-day appeal — 

_ period before a decision 
to convey becomes final, 
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 BLM’s 
to permit conveyance be- 
fore elapse of the pes | 
appeal period.—.---_~__ 


provide for the 


appeal does not render 
decision final so as 


; Proper filing of. a. Notice of 


Appeal during the 30-day 


a prior waiver of appeal 


as CONVEYANCES 
Generally . 7 
ai! For the | “purpose. OE. detain 


- terim 


1974), 


mining whether or 


terests reserved to the 


are documents of equal 


Alaska Native Claims 


Settlement Act, 43 U.S.C. 2 


§§ 1601-1624 (Supp. IV, 


‘interim econvey- 


ae ‘Settlement. Act, the See- 


| land which have been 
=, conveyed... ed aati oe 7 eno 


as amended, 89 — 
“Stat. 1145 (1976)---_..- 
2. When an. 
ance and/or patent has 
been issued pursuant to 
the Alaska Native Claims _ 
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appeal | period will be ~ 
| treated : as a revocation of 


350 


not - 
the Secretary of the In- 
terior retains jurisdiction —— 
to review easement in- 


. Federal government, in- — 
conveyance and. - 
patent, pursuant to 43 
CFR..2650.0-5(h) and (i), 


_ significance in the grant- 
ing of title under the 


106 


retary of the Interior and 
this Board lose all au- 
thority and jurisdiction 
‘over those interests in 


‘Alaska Native. 
. Settlement Act... __. 
4, When an interim conveyance 
or patent has issued, the ~ 


the conveyance, 
deprive the grantee of the 
interim conveyance = or 
patent of. any 
- conveyed therein —-_-___- | 
5. For the purpose of determin- 


of the 
_ ANCAB lose all authority 
“and 

“ those 
land which have. been 
» conveyed, and the Secre- 


tion to. 
easements. not originally 


3. ‘Pursuant to 43 CFR 2650.4- 
7{c)Q) and ~ Secretarial - 
~ Order No. 2982, the Sec- — 
retary of the Interior 
-: does have jurisdiction to- 


review those easement 


| interests reser ved to the 
7 Federal government in 
an interim: conveyance or 


patent issied under the 
Claims 


Secretary of the Interior 


is. without jurisdiction to - 
_ reserve any easements not 


originally contained in 


interest 


ing whether or not the 


| Secretary of the Interior 


retains jurisdiction to 


review easement interests | 
reserved to the Federal 


government, interim. con- 
veyance and patent are 


documents. of equal sig- 
nificance in the granting 
of title under ANCSA__ 
«6. When an intérim conveyance | 


has been issued pursuant 
to ANCSA, the Secretary 
Interior and 
jurisdiction 
interests in the 


tary is without jurisdie- 
_ reserve ~ any 


| contained in the convey- 


anne or to. deprive the 


or to 


Over — 
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and gas. lease offers, the 
: Department no . longer 


has jurisdiction. over the 
. lands and has no author- 


‘954-916—78 —-6 | 


-suant to.43 CFR 2650.0- 


5(h) and ji), are docu- 


ments of equal ‘signifi- 
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grantee of the interim - | ity .to convey. any in- ~ 
conveyance of any inter- terests in the lands, in- 

% ests conveyed therein__ 349 cluding mineral leases_..___ 1008— 

7. The Secretary retains juris-- — . Sec. 22(i). of ANCSA, 43. 

diction pursuant to 43 USC. —§1621(i) - (1970) 
CFR, 2650.4—7(c) (1) .and does net authorize - the 

 §.0. No. 2982, to review _ issuance-of mineral-leases 

_ easements © interests re-  — on lands.to be .con- 
served to. the. Federal | veyed under ANCSA__:_ 1008 

_ government in an interim 11. The Board vacates its: pre- 

conveyance; and. in the vious ruling that BLM’s 
absence of. regulations — rejection of a noncom- 

_ establishing. a procedure petitive oil and gas lease 

- for such review, the Board offer, because of. conflict 

is not precluded from _with an ANCSA convey- 
exercising the Secretary’s -ance,. constitutes. final 

authority to review ease- agency action from which 

. .. ment reservations when. | no appeal. will Meas -2. 1008. 
such. review is. requested - DEFINITIONS . oe fe 
through appeal to. the Generally - 

DOA wove Sobee a oe 349 : 

1. Lands on which the United 7 
8. ee pursuant to Depart- 
: mental emulations.e par States has issued patent 

‘ , either to the State or to.” 
ty must.claim a property , eae oe 

cy od ee a private individual are 

. . interest..in land affected sree oe @- @ 

| i : not -within the definition: __ 
by .a.decision in order Sea Ea oe aco 
he an ‘of “public lands” in sec. 
to have standing to. ap-. | 
: te ae 3(e) of ANCSA, were not. 

- peal such a decision, and ea 2 ae 
| : : : withdrawn by sec. 11 of 
the Secretary has found : | an 

2 | : : ANCSA, and therefore 
as a matter of law that 
a noncompetitive oil and are not.available for selec- 

ae Meare ee tion under diag fara caze 352. 
gas lease offeror has no | Be ls 
- property interest in his EASEMENTS | 

Meas offer, the Board finds that — pein | , | 

-. offerors for. noncompeti-: 1. For the purpose > of acter: 

__ tive oil and gas leases ing whether or not the 
do not have standing ~ Secretary of the Interior 
under 43 CFR 4.902 to — retains jurisdiction to re- 
appeal a BLM decision | view easement interests 
to issue conveyance. toa reserved to. the Federal 
: Native Corporation under : e government, interim con- — 
AN CSAY cna ochn ---.. 1007 _.veyauce and patent, pur- 


cance in. the granting: fo 


2 & title under. the. 


Alaska 
Native. Claims Settlement 


Act, 43 USC. -§§ 1601 - 
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5. For the purpose of determin- 
ing whether’ or not the — 

re Secretary of. the Interior oe 

- retains jurisdiction to res - 


. . View easement. intérests 


reserved to: the’ Federal — 
+ government, interim con- 


---veyance ‘and patent are 


_.-terests reserved to’. the. .. 


_. Federal. government: in 


. -an-interim conveyance or 
- patent: issued: under the 


- Alaska «. 
. Settlement Act__. 22. Bas 


Native. anes 


s Utidex: 43 CER Part 4, Bubs 


easement 


part J, and 43 CFR 2650 


appeals to the. Secretary 


documents -of ‘equal | sig- 
nificance in the granting | 
. of title under ANCSA___ 


| 6. The Secretary ‘retains’ juris- 


106 


under ANCSA relating to... - 
land selection are to. the 


Alaska Native 


-. easements © re- 


- served. in conveyances aS _ 

contemplated by 43:-CFR 
- -2650.4-7(e) (1) and Secres 
_ tarial Order No. 2982, the — 
Board is not precluded 

from exercising the Secre- “e 
tary’s authority to review =: 
reservations - 


Claims © 
| Appeal’ ‘Board. In the ab-_ 
sence of regulations es- 
tablishing a procedure by 
.. which the Secretary will 
“review 


 - requested through appeal 


when ‘such review is re-. 


- quested . through | an ap- — 
“peal to. the’ Board__-._-- 


4, ‘Whea an interim conveyance 


or patent. has issued, the 


“Secretary of the Interior | | 
is “without jurisdiction to 
_Teserve 
‘not originally contained 
“in the conveyance, or to. 
. deprive the grantee of the 


“any - easements 


106 


interim “conveyance com 


patent” of” any’ interest 
“conveyed thereini- Tee es.. 


| _ to the’ Board. :.-2-.._-- 
LAND SELECTIONS eg cae 
Generally ov SN ae | 
1. As of Dee. 18, 1978, Tends 
withdrawn os 
| “laa: or ‘sec.’ .11(a) (8) | 
and ‘not selected under- - 
"gees. 


. under sec. 


application f or 


14(h) (5) 


12 or 19 of the Act, 
-” pecame lands outside the | 
“areas withdrawn by ‘sec. 
11 ‘and became available | 
“for selection ‘as a primary _ 
place of résidence under — 

"sec. '14(h) (5) _ ie ae a 

“9. An applicant who filed an 
a pri- 
mary place. of: ‘résidence - 
- within the ‘time limits set 
forth by séc.. 
» and 43° CFR’ 2653.8 on. 
land” “which — was. with-_ 

‘drawn by see. 14(@) (1). or. 
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in an interim conveyance; 7 
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_ procedure for such re- | 
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. precluded. from exercising 
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review easement: reserva- — 
- tions when such:review is. 
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gee. 11(a)(3) as ‘of. ‘the pst protected as valid exist- _ 
date of filing; shall not _ ingrightsunder sec. 14(g) > 
-. shave :his; -application - re- of ANCSA, and any con-... 
jected: pursuant, to.°43.- — -veyance 1 £0, a Native Cor- . 
-, .CFR-2091.1 as a prema- poration ‘of lands on 
| ‘sture - -filing: «when De- _ “which * such permits or 
-partmental regulations = ~ contracts have been is- 
specifically permit. the sued ‘must ‘be subject. to © dee © 
. selection... of formerly : such interests- ee ae 353 | 
_.. withdrawn. ‘land: wetter ha gg ON ia RE a ae 
_. «Dee. 18,:1975, but do:not. Easements . : | 
., permit a primary: place of |. Generally: ee pees 
-:,.residence.applicant to Te A Where the Bureau of ‘Land e 
file his. applications ss 892 Management has" ‘devel- : 
a re ae ee oped new. ‘procedures for. 23% 
| Conveyances ee. > the © reservation’ and - 
2 ds >The interests described i in sec. | identification of ease- 
 14(g) of ANCSA are of a | ments * subsequent © to. 
| “temporary or limited na- *Gssuance of” ‘a ‘Decision ~~ 
ture,” in contrast to those bE Convey, the Board 
“interests. derived from ' will remand the Decision 
laws leading to a grant of . to Convey tothe Bureau 
fee title such as the en- of Land Management for 2 
“tries protected by. sec. the limited purpose of 
 22(b). Inclusion in Native identifying the easements: 
| ‘conveyances of lands:sub- reserved’ in the Decision © 
> Jeet to such interests, to’ Convey under. ‘appeal 
under administrative ar- : ~aceording to the uniform — 
| ‘rangements | outlined © “easement “identification 
sec. 14(g) is Epona Hes system’ currently being 
- because ‘such’ “temporary followed-—---__--_----- 355: 
or limited’ interests are “s . : ae 
eed cit Desctiption Pa 
not ineompatible with  - | Pe ase | 
. Native own nershi > of the Le » Description Of neuen ate 
De a ese oe . BBS: 2s solely. by; reference. toa 
9. Leases isstied for ‘the auifabe ee oe BLM or State, Division 
| -’or'minerals covered by a — 5; of Lands case. file number 
“Native: selection corsti- > Is. not sufficient to meet 
|” tute-a valid existing right the requirements..of sec. 

SR eite protected by sec. ‘14(g) Of : ; 17(b). of ANCSA, Tegu-.. 
Ss ANCSA and. any convey- lations promulgated. fe 
aa “ance to a, “Native Corpo- | - thereunder, and Secretar- 
~ ation, of lands on which ial Order No. 2982___- — 855 
such : a. lease. has, issued 2. Decisions _ to. convey and . 

» maust. be subject-to the = __ interim. conveyances — 
al leasehold interest... .=-- — 853. : should, jas. & minimum 


‘state-the use for which 
--each.: -easement 
_ served, state. the . width 
Of: each - ‘easement, State 


Te- 
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at least the 
through which an ease- 


sections | in which the 
easement. is located; 
Gibby div: the ease- 


. ment could be located by 

' incorporating in the con- _ 
_veyance document a map - 

aepicting the easement_— ; 


Entrymen | 
A ANCSA protects, a8 / “valid 


2 title 


existing right,’ those 
rights, whether derived 


. ae the State or Federal 
government, 


-' Page 


sections 


INDEX-DIGEST | 


and could not, prior to 


_ ment passes or, if.a site 
_ easement, the section or 
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: Native claims. 
. ingly, any: protection ‘or 
. priority afforded to third- . 
in the | 


Bee statutory, 


‘ ANCSA,. acquire : equit- 
. able | title. sufficient to. 


Accord- 


party interests | 
disputed lands must. be 


2. “Valid existing rights” pro- 7 
tected by ANCSA include . 
not only interests created — 


| “which do 
- not lead to a grant of fee 
and. which : were 


created prior to enact- ” 


” “ment of ANCSA. Rights 
leading toa fee, which 
had vested: prior. to. en- 
7 actment, would not be 
subject to Congressional 
disposal and would be | 
excluded from withdraw- 
_als for Native selections. 
of entry men 
leading to a grant in fee. 
Federal public 
land laws, which had not. 
vested prior to ANCSA, — 
are treated by ANCSA_ 
as if vesting had occurred 
and are not categorized 
_ as “valid existing rights”. | 


Rights 


under 


“State Interests 


Generally 


A ‘Where the » ‘State or not 


- acquired equitable title 


by the Federal govern- | 
ment, but may also in- 
clude interests created by~ 


the State of Alaska so 


| long as the latter are not 
“interests leading to ac- 
quisition of fee title.___- 


3. Open-to-entry leases issued 
by the State of Alaska. 


to tentatively approved — 


‘land © selections within 
village withdrawal areas 
+ prior to ANCSA, - 


grantee of the State could 
> not’ acquire a-greater in- 
terest’ than ‘its ‘grantor 


_ pursuant to A.S. 
_ .077 are protected. as valid 


38.05.- 


‘existing rights by the 


conferred: by . 


ALASKA NATIVE CLAIMS SETTLEMENT 
ACT—Continued . | 
LAND SELECTION-—Continued 

State Interest—Continued - 


Generally—Continued "Page 


- deprive _ Congress of 7 
power to dispose of the — 
land in settlement of 


351 


352 


_ specific terms of sec. 14(g) _ 


_ of ANCSA because they 
. are leases issued under 
gee. 6(g). of the Alaska : 


, Statehood ACU 


352. 


re Where ppea ean leases i ag 
 . eontain no provisions. to. 
| “purchase the leased land,.. 
— but provide only for re- 


. newal upon expiration of | 


a five-year term, the right 
~of purchase asserted under 


~ALS. 38. 05.077 isnot grant- 


“ed by the lease within | 
the terms of sec: 14(g) of 
-.ANCSA,. but. appears to 
...be.an associated _pref- 


- erence right. granted: in. 


- connection with the leas- 
. ing program to individu- 
als holding such leases joer 
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ei) ee “permit: to. Street 


- 6S {Where the Reed right to 


- purchase lands held under 


; an open-to-entry lease. can os 
be exercised: under State 


re statutes only if the lease - 
is - relinquished, - | 
* quishment of the’ lease 


yeline ... 


- and: subsequentissuance > 


of patent tothe land — 


: agency +0 another, the — 

complete interést re- | 
mained subject tothe with- a 
drawal: and selection ‘pro- 


visions: of sec. 11(a). and 


“sec. 12 of ANCSA; ‘thus ~ 
State 


ed transfer ‘by the 


_, the State. 


me natural’ resources, from 
| .Division of _ 
~ Lands to the State Divi- 
~~ sion of Aviation. ‘does. not... 
place_ the State in the — 

_. position of a protected — 
ae party under AN- 2 
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a i. - CSA . tc Seen Sai : 
ue oe oe ae : Statehood Act Selections | 
aa +55. Care ead =i .. Tentative. Approvals - . 
“trary! ‘to “60! /11(a)(2)- 1; ANCSA provides | ‘in secs. - 
—. which specifically: with- —11@)(@) and 12(a)(1) 
- draws lands TA’d to the that each. ‘village may 
; Rate ‘iron the-creation ' select. up to: 69,120 acres 
of third-party: interests or itis : side entitlement 
under the Alaska State- from “TA‘d lands a 
‘hood Act”? scaiccl |. 858 _ rounding es village. Such 
6. The State may not extend a 'Btate TA's; already a 
preference -tight:to pur- . - cumbered ‘by, aborigina 
iiase:- lands cinders ab ' title to’ lands: on which 
opén-t o-entry leage ‘pro- use and occupancy could 
‘sram to which a. Native - be proved, were not: sub- 
-...' Corporation * will: hold ask ss ‘ SVAUULOTY. pret 
title; although a. Native ; = G a f seman io by le 
Corporation, “succeeding : - age Pee LORS : 4 
under sec. 14(g) to the -.. tive- right of selection, 
interest of. the’ State: as | Dae oy on aboriginal 
‘Jessor,:may wish to sell: title; but on. Congression- 
“tHe leased land. to the al grantin ANCSA._--- 350 
"lessee, the Baard fade no 2. The retroactive. extinguish- 
- mechanism: in. ANCSA ment':of aboriginal | title, 
for the enforcement: of _ and the resulting valida 
- such a right in the lessee , tion’ of State title, man- 
against a Native | _ dated’ by sec. 4(a)- of 
patentee ___--- betes. B08 ) ANCSA, BD DUES: vO eee ie 
a: When - an interest in ‘land | ; ; eae coulis ap 
“selected: by and tenta-— proved to. the State 
- tively approved tothe ‘which’ are located - ‘out- 
’ State of Alaska was trans- «side Native village with- 
ferred. from one State drawal areas... 2-8. 


3. ‘Extinguishment of aboriginal = 
— , title did not vest the | 
~ State’s: title” to: those 

| TA'd lands located with- 
in “sec, 11(a) (2) with- 
drawal: areas, for Con- 
c 4 gress clearly: conferred on 


351 
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Statehood Act Selections—Contin te a. nS, Oe 
Tentative App: ovals—Continued - 


Native Village « Corpora-_ | 


_ tions a superior ‘right to 
Rees up to 69,120 acres 
' -of such lands. 2.2 2 ae ere 


4, The State's: ‘interest ‘in. TA’d 


LAND SELECTIONS—Continued = 
' Btate Interests—Continued | 


| ~ Page. | ‘ 


: BBL 7 


lands located within sec. 


: 11(a) (2) withdrawal aréas 


did “ not’ vest prior to > 
-ANCSA, and did not vest 


5. The: State’s: ‘interest vests in 
those 'TA’d lands within 


_ subsequent: to-ANOSA as.) — 
to lands properly:selected.: 
by Village. Corporations ro 
within 

- Period. mandated eee sec. 


the © _ three-year 


351 


see. 11(4) (2) withdrawals 
. not’ selected by Village — 


_ Corporations within sta- 
~ tory eae for, upon 
~ completion: 

<< selections; . 7 
~.cumbrance.on the State’s ~ 


ie ae -en- 


.. title is: removed... - 2 _. 


withdrawing sec. 
(2) lands tentatively: ap- 
_ proved to the State, Con- 


gress” rejected the State’s 


i tive: 
equitable « title | 
_ State, andin consequence 
- yejectéd:: the title: the. ~ 
_ State. had-relied updn'to — 

_ dispose: of. TA’d lands to. _ 

_ third parties- 22-22. : 
7. ‘Where the . claimed - 
existing 
“created by the. State on 
lands 


contention’ that-: > tenta-. : 
vested 


‘approval . i 
in the 


rights” ~ 


tentatively. 


proved | to: the 


under the Statehood Act, 


Native. : 


Ti(a) 


35h | 


361 


“valid 
were 


-ap- ; | 
State 


-. the adjudication of the — 


the 


State’s selection must. be | 
consolidated with. 
adjudication. of the native 

- land selection, and valid 


.,..2y Statehood “Act. Selections—Continued | 
Tentative Approvals —Cantinued — 


in- the th eda: 


“existing: rights — 
_Jand must be determined 
ina single decision.-___ 


| Third- -Party Interests Pe ee 
i Where . the State: had not 
acquired © equitable ° title 
to. tentatively. .approved — 

_’ Jand:selections. within vil- 
~. lage. | 

- prior to ANCSA; a grant- | 
ee of the State could: not — 
“acquire a.greater interest 

-« than: 
-. could not, prior to AN- 

-» CSA,:; acquire ‘equitable 

‘title sufficient: to deprive - 

-.Congress:of power to:dis- 

pose of the land in- settle- 
ment of. Native claims. 

_. Accordingly, any.-protec- 

tion or priority afforded — 
2G third-party 
_..-in..the disputed, lands) 
| “must: be. statutory, - con- 0 
| ; . ferred by ANGSA._-2-- 
2 Obensto ena leases. issued =. 
by the State-of . ‘Alaska * 

_. pursuant,.to -A.S. | 

+: 077 are protected as valid 
. @xisting rights by. the-spe-— 

cific terms of sec: 14(g).of 
‘ ANCSA because they are 
leases. issued..under sec. 

—, 6(g) of the Alaska State- 

~ hood, 70 eee wie ee: , 
8. Where . _open-to- entry. teases _ 
ra ~ eontain no. provisions to 2°" | 
purchase the leased land, | 
but provide | 
renewal. upon expiration ~ 
| _ of a five-year term, the — 
right of purchase asserted. 

. under -A.S. 38. 05. 077. is 
_not granted: by ‘the lease = 
within the terms. of sec. — 
(14(g). of .ANCSA,. but 
-appears’ to .be an asso- 
ciated . preference. 


-withdrawal :- areas 


its.“ grantor. - 


interests 


38:05.- 


only: for — 


| Page 
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and... 
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right pres 


1053 


“ALASKA NATIVE CLAIMS. SETTLEMENT ALASKA NATIVE CLAIMS: SETTLEMENT 

- ACT—Continued . ACT—Continued’ sit 
LAND SELECTIONSContinued - LAND. SELECTIONS—Continued 

. Third-Party Interests—Con. 
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"Page 


_ State of Alaska was trans- 


agency to another, ,. the 


7 complete interest _ 


ferred ‘from. one. State. 


, re- 
2 7 mained subject to. the 


. withdrawal and selection 


Page ads Interests—Con, 
granted» connection | o oe provisions of sec. ‘11(a) 
with the leasirig program ary sec. 12 of ANCSA; 
to individuals holding = ‘thus transfer by the State 
‘such leases. ____. eusee ae — 853 of a. permit to extract. 
4 Where the ‘asserted right ‘to | : natural resources. from. 
; "purchase lands held under the State Division of 
an open-to-entry lease Lands to the State. Divi- 
“can be exercised under . os sion of Aviation does not : 
~ State statutes: only if the | oy. place the State in the 
lease is relinquished, Te- position, of a, protested 
| linquishment. of the. lease — _ third |, par ty, under - 
and subsequent issuance Se ANCSA._ 2. a aes er 
of patent to. the. land | 7. Sec. 22(i), of | ANCSA, “43 
would. constitute . a new . 3 U.S.C... $1621) . (1970) 
— interest. . created _subse- —. does, not authorize. the 
~ -quent _ to. ANCSA, con- issuance. of mineral leases 
= trary” to. sec. ‘Al(a) (2) | : on. Jands. to be. conveyed , 7 8 
~~ which. specifically with-~ under AN aes 1008 
draws lands.TA’d to the ‘Valid Existing Rights oe 
State. “from the creation. - a 
L ANCSA protects, as. “valid % 
of. third-party . interests - we 
| under. the Alaska. State-° 7+ existing | “Tights,” - those ; 
_ hood Ret eee a “tights, whether | ‘derived 
5: ‘The. State. may. not extenda =” i fiom ube ee 7 . a : 
rs right to. pur- | goverriment, which.do not 
chase lands under an - lead. pe grant oe fee 7 
a open- to-anti'y’ ee -_fitle and which — “were 
‘gram to which ‘a ‘Native é aoe ae a 
’: Corporation will hold ‘ti : ne : an : 
See ees ears g to a ‘fee, which 2 
le; although: a “Native “had vested | prior: to. en- 
| Corporation, succeeding — fs actment,’ “would not ber 
under ‘sec: 14(g). to. the C ‘aa 
~. interest, of the State as | ; a ae ae | 
: - | QI : 
ae lessor may. wish. to. sal -” exelnded. from’-withdraw- 
7 - iecca eae han Huy : als for. Native selection. 
or meskenistn. i AN cs A Rights of | entrymen Jead- ; 
for: the enforcement of: ong to a grant in fee under » 
such a. Tight in. the lessee a public. land laws, : 
o against Be “Native. DEY “34 | = Wir had | not vested 
eee he Pes ee oars trea @ by a if 
6. When» an. interest in. land SG uke vesting had oecurred and 
. “ceed by -and: cent are not categorized | as 
z y approved to the “valid existing rights” - -- 
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“Valid: existing rights’ pro- . 
- tected by ANCSA include 
-not only interests created — 

by the. Federal govern- 
- ment, but: may also in- 
elude interests created by 


1054 


‘INDEX-DIGEST 


ALASKA NATIVE CLAIMS SETTLEMENT | ALASKA NATIVE CLAIMS SETTLEMENT 
-ACT—Continued . . 

“LAND SELECTIONS—Continued - 

. ~! Valid Existing RightC on. 


- the State of Alaska’:so 


long as the latter are not 


“interests Jéading to acs ~~ 


~ quisition of fee title____ a 


3. The interests - described. in 


"See. 


sec. 14(g) of ANCSA are 


in contrast to 
interests derived 


_ Native conveyances of 


lands subject to such 


- interests, under adminis- 
trative arrangements out- 
- lined © 

* appropriate, because such © 

_ temporary 
_ interests are not incom- 
_ patible. with Native own- 

ership of the fee._._.-_-- 


in’ sec. 14(g) is 


or 


4. Open-to-entry leases issued 


_ by. the State of Alaska 
pursuant to A.S, 38.05.077 


are. protected as. valid 


- existing rights by .the 
_ specific terms of sec. 14(g) 


of ANCSA because they 


are leases issued under sec. 


a 6(g) of the Alaska State- 


~ hood Act- Pe ROR eee ote 

De Where open-to-entry leases 
; contain. no provisions..to — 

= “purchase the leased land, 


., but: provide . only. for 
renewal upon. expiration 


of a five-year term, the 


right of purchase asserted 


under. A.S. 38.05.077 is 
-. not granted by the lease 
: within the terms of. sec. 
_ 14(g) of ANGSA, but ap- 
. pears to be an associated — 
. preference right granted 
- in connection ‘with: -the 
leasing program! to indi- 
viduals Pees 
Neasee et Bea 


such 


limited — 


ACT—Continued 


: Page 


302 


of a. temporary or limited — 
‘nature, 
those. 
from laws leading to a 
grant of fee title such as 
‘the entries protected by. 
22(b). Inclusion in- 


352 


352 


- Leases issued for the surface 


_ trary to sec. 
~ which specifically | with- 


LAND SELECTIONS—Continued == 
. Valid Existing Rights—C on. 

6. "Where the asserted right. to” 
“ _ purchase lands held under. 
Sg a open-to-entry _ 


"Page 


lease _ 


can be exercised under is 


created subse~ 
quent to ANCSA, con- 
11 (a) (2) 


— State statutes: only if. the > 
lease is relinquished, Te- 
~ linquishment of the lease — 
and subsequent issuance 
of patent to the land 
would constitute a new. 
j interest 


draws lands TA’d to the 


State “from the creation 
of third-party interests. 
under. the Alaska State- : 


hood ACG? ca bactalees fate 


7. The State may not an 


a preference — right to 
purchase lands under an 


open-to-entry lease _pro-. 


gram to which | a ‘Native 
Corporation will 


853 


hold | 


title; although a Native a 


Corporation, | 


interest of the State .as 
lessor, may wish: to: sell 


the leased land ‘to: the 
léssee, the Board: finds 
no mechanism in ANCSA _ 
“for the enforcement of 


such a right i in the lessee 
against a- Native _pat- 


or minerals covered. by a 


Native selection. consti--: 
- tute a valid existing right 
- protected by’ sec. 
~~ Of ANCSA and any ‘con- 
“-veyancée to 
Corporation of -Jands on 

which such a lease has — 
issued must be subject to. 
~ the leasehold interest ____ 


succeeding : 
- under see.. 14(¢) to the 


353 


| 14(g) as 


“a Native — 


353 


INDEX-DIGEST | 1055 
ALASKA NATIVE CLAIMS SETTLEMENT “ALASKA NATIVE CLAIMS SernieMEnt ; 


- ACT—Continued ACT—Continued . 3 =... 
LAND SELECTIONS—Continued LAND SELECTIONS—Continued . * ie ees 


~ Valid Existing” Rights—Con. — Page " Valid Existing Rights—Con. . | Page 
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tracts for resource uses public land laws.._-_-__ .. 854 


2 issued to third. parties 


before Dec. 18, 1971, are 
protected as valid exist- 
ing rights under sec. 14(g) 

of ANCSA,_ 


and any 
conveyance to a Native 
_ Corporation of lands on 

which such permits or 


contracts have been is- 
_ sued. must. be subject to. 


-ereated under Federal 


Jaw, - thus: ‘involves ‘in- 


-terests- which would not 


“be: of record in the BLM 


*- Jand office, BLM’s ad- 
ministrative 


responsi- © 


353 


. bility to identify, adjudi-- ~ 


. : cate ‘and protect “valid 
eo existing rights”: 
_. ANCSA, are broader than 


under 


. While decisions of. ‘the Bu- 


reau' of Land Manage- 


ment and - documents 


conveying title to Native’ 


. corporations pursuant to 
ANCSA properly contain 


a ecucral provision pro- | 


tecting 
rights” in 
with the provisions of 


‘14, Where the claimed “valid 


existing - rights” were 


“valid - existing S 
~ accordance a 


sec, 14(g) of ANCSA and: 


such interest._.---.-_-- 
. When: an interest in land . the regulations in 43 
selected | by and’ tenta- CFR 2650, such docu-| 
a tively approved to the ments must additionally 
_ . State of Alaska was trans- describe valid existing 
ferred from, one State rights aceording to the 
agency to another, the nature of the right and 
complete. interest —re- approximate location on 
mained subject to the the land, and may incor- © 
-. withdrawal and selection porate by reference other 
provisions: of sec. 11(a). BLM files and files of the — 
- -and see. 12 of ANCSA; . Alaska Division of Lands: - 
__. thus transfer by the State only as a supplemental == 
ee is a. permit to extract Source of information....6§ 354 
- natural | resources from 13. Under ANCSA and the reg- | 
the’ State Division of ulations in 43-CFR, 2650, 
_ Lands tothe State Di- the Bureau of Land Man- 
.. Vision of Aviation does agement has the duty to 
a8 not place the State in. ascertain whether a: less- 
the position of a pro- -than-fee. interest ‘was. 
tected third party under : issued to-a third. party, | 
ANOS A 8 ss 353 “and. must recite in the 
ou. “Since ANCSA “recognizes decision approving lands. 
_:, and protects. State-cre- for conveyance to a Na- 
| ee ‘interests as. valid tive Corporation that the © 
. existing rights, as well as conveyance is caubieet 7 
_-interests*.recognized. or to”’ such an interest... eee 


354 — 


created by the State on 
lands tentatively | “ap- - 
proved to the State under 


the’ Statehood - Act, the ae 
| adjudication — of the ae 

State’ S selection must be — 

~ consolidated with the 

adjudication of the Na- 
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_ Valid Existing Rights Con, S27 
- tive land: selection, and’ 


i mined > in 


valid existing rights ‘in 


‘the’ land must ‘be deter- — 
a ‘single de- 
Cision ee Se nee 


15. Both the. decision. to’ convey 


. lands, 


and. the’ 


354 


interim _ 
conveyance, must. speci- 


- " fically ” ‘identify. those in- 


_ _ terests protected under 


~ AN CSA : as valid existing 


~~ least . by 


rights. 


a. less-than-fee in- 


smallest. 


7 Village Selections 
hL ANCSA provides in secs. ie 


ne occupancy: 


(a)(2) and 12(a) (1) that 
-each : village may: ‘select — 
-- up to 69,120 acres of its 
.. total .entitlement from 
~TA’d lands’ surrounding 
the village. Such State — 
-  -TA’s, already encumbered 
~ by -aboriginal. title: ‘to 
~Jands-ion which use and 
- eeuld . - be ‘ 
. proved,:.were -not = sub- ~ 
ject .to.a statutory prior. 
tight of. selection: by: Vil- 
lage. Corporations; a Na-- 
tive right of. ‘selection, 
. based not on aboriginal | 
- title, but on Congressional -) 
: grant ij in ANCSA_. pr at , 


PRIMARY PLACE oF RESIDENCE - 
Generally. | | 


1. When a Village Corporation 


| selects withdrawn lands 
in one. section, but eX- 
cepts from. 


? ‘Where. the.. title | 
a conveyed will be! ‘subject ‘ 
to” 
_ terest, the nature of the 
interest must be identified 
and ‘the. lands affected 
, must - be described, at 
‘section and, 
os where possible, according 
“ato}. pies: 
subdivision. ..-__--__-- | 


354 
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selection Be, 
“smaller tract | of .-with- 


Page 


- ACT—Continued a 
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: section, no determination 


can ‘be. ‘made . as to 


. whether | a sec, 11 ‘with- 
drawal terminated on the 
tract of Jand - excepted 


Page 
: drawn land ‘ini the ; 


2 i from seleétion, until’ Such 
“time as a “decision is :. 


tendered by the Bureau 
of Land Management on 


| 7 the validity of ‘the ex- 
ception from selection... oo 


2, As 


of Dec. 18, 1975, Jands_ 
withdrawn ‘under sec. 11 
: (a) (1) or sec. 
‘and not. selected. under 


“11@)() 


secs. 12 or 19 of the Act, 


oe became lands outside the | 
‘areas withdrawn by sec. 


1 ‘and. became available 


for selection as a primary: 
- place of ‘residence under » 


sec. 14(h) (See 


3. An. applicant ‘who. filed. an 
application for a primary’ 


place of residence within 


the time limits set forth 

~ “py sec. 14(h) (5) and 43 

on. land © 

we which | was. withdrawn by | 

_ 11a) Q) or ‘sec. 11 

(a) (3) as of the date of 

_. filing, shall not have his” 
application’ rejected pur- | 
- suant to 43°-CFR 2091.1 


CFR. 


sec. 


2653. 8 
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as a’ premature | filing : : : 
” when ‘Departmental reg- 
~ ulations specifically per- 


-mit the. selection’ of for- — 
-. merly «withdrawn. ‘land 
after Dec. .18, 
...do not permit..a primary © 


-1975,. but 


_placeof residence appli- 


- cant to refile his appli- | 
See earns . 


Criteria. ae git wit 
il. In order. aes establish: a pri- | 


Inary place: of: residence | 


pursuant to § 14(h)(5) of 


_ ANGSA, a dwelling must — 
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Criteria—C ontinued ~ 


be constructed upon: the 
‘land applied: for as a ‘pri- 


BE te Soy “mary place’ ‘Of residence. 
cams The fact ‘that: ‘an applicant 


: ptimary-— ‘place of 


SURVEY: 


’ hasa dwelling: in the vicin- a _ 
? ity: or: adjacent: to land > 2 
- "sought as: a. primary place 7 ma 
OL residence ‘is. not: sufii- 

‘“eient to meet: the: criteria. , 


“necessary toy establish. a 


Generally — 
1, The Alaska Native Claims 


Appéal Board,. in rever's- ie 
tig a previous: decision, 


finds ‘townships, a 


that | 


; which. by legal descrip- 


_ tion’ have a 
- corner, 


I resi- a 


7 Page _ 
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“a ACT—Continued fate 
‘WITHDRAWALS ae aero Cee 
“Generally 


ee The State’s ‘interest in: oTA'd a 
: lands: located: within: SCC. 
OP ee 11(a)(2). withdrawal areas - 
did -not ‘vest. prior. to™ 

_ . ANCSA, and did not. vest 
“subsequent. . to ANCSA . 
as to lands’ properly se- 4 
~ lected” by. ‘Village * ‘Cor- oe 
ae porations © 
. three-year period“ man- 
.. dated by sec: 12(a) 222-2. 
a2, The State’s interest :vests in 
_. those 'TA’d: lands within 
. see. 11(a)(2) withdrawals ) 


within “the 


. . not: “selected” ‘by: Village 
7 Cor porations within stat- 


‘ —utory © 
upon. completion of ‘Na- 
‘tive -selections,. the lasts 27s: 
& encumbrance 
_State’s title is removed_- 2 


common. 3. In withdrawing sec. 11(a) (2): 


but are: not» in>: 


‘actual - physical contact: | 
2. due to: the: ‘location of a’ 


ve “standard: paralle a 
. “correction” 


or 
line, | 


townships: shall be:. con- 


7 a 3 sidered as: not cornering © | 
eg ies ae Durpose ‘of. ne e 


‘Standard Porallel | 
ey, ‘The ‘Alaska. Native. Claims 


deadlines, for, 


Page _ | 
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lands tentatively approv- ae 


ed to the State, Congress © 7 
. ejected the. State’s con- 4% 
tention that tentative. 


~~ approval vested ‘equit- 


such. 


7 983 | - : 


‘Appeal Board, in revers-. _... 


: poe a. previous ‘decision, . 


“finds: 


‘that’ 


Tine, 


oo townships’ “shall..be con- 


— : “sidered. as: ‘hot cornering a 
| for: ‘purposes “of. ‘S11(a), | 


common > 
‘put: ‘are not in 
actual physical contact . 
due to the Iccation of a 
“standard” parallel”. or 


“correction” : a ak. 


“ townships, ao 
ee which ‘by. legal descrip- , 
’ tion have “a: 
ee “corner; 


2 of ‘public lands” 
—— 8(e) of ANCSA; were not. 
withdrawn by “Sec. ‘11 of. 
and ‘therefore ae 
are not available for selec: . 
~ tion under ANCSA-- Lae 
5. The withdrawal of lands. pur : 
= suant ‘to' see: ‘11 (a) (1) of 


-- ANCSA, 


A Tande on which the United 


able title in the State, = 

and. in consequence re- 
jected the title the State — 
_. -had relied. upon: to’ dis- 
- pose | of. TAd. lands to 


States. has, issued. patent . 


either to. the State or to 
a private | individual are 


not within the definition es 


» ANCSA “took ‘place on 


_ Dec. 18, 1971; the’ date of Hee 
"passage of ANCSA.; Spee ae acc 


‘in’ ‘sec. ~ 
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“1058 “inpex-piorst 
ALASKA NATIVE CLAIMS ‘SETTLEMENT “APPLICATIONS ‘AND ENTRIES. 
- ACT—Continued | ‘VALID EXISTING RIGHTS Pago 
_.. WITHDRAWALS—Continued a ee wd A pending noncompetitive oil. 
Generally—Continued _ - "Page : and gas lease offer is not a 


6. When a. Village seeia _ valid existing right pro- 


selects withdrawn lands a 
inone section, but excepts — 


. from selection a smaller 


. tected by. the . savings 
_ clause in the Alaska Na~ 
tive... Claims cou eut 


tract of ‘withdrawn land 6 
within the. section, . no a ‘Neither nae 2 fling of an. over- 
i determination can be | a the-counter oil and gas — 
made as. to whether a . lease offer; nor the hold- ~~ 
sec. 11: withdrawal termi- ing of a drawing of simul- 
- nated'on the tract of land taneously filed offers to 
excepted. from selection | __. determine the first. quali- 
“until such time as a deci-- fied offerot, creates any -. 
~ sion is’ ‘rendered by the right to a lease or any 
~ Bureau of Land Man-— property rights in. the 
: agement on the validity offeror that diminish the 
of the exception from. Secretary’s. _ discretion 
selection. a ere aus 801 whether or not to issue a 
Cornering _ eee | : ; : noncompetitive oil ‘and 
=: The Alaska Native ‘Claims >. Bas lease ona given tract. . 176 
Appeal Board, in re-— | "VESTED RIGHTS | a 
: versing a previous deci- 1. Under 30 U. 8. C. 5262 (1970), 
sion, finds that town- | * a valuable deposit of 
: ships, | which by legal _ sodium. must be leased ~ 
description have a com- = competitively even 
mon corner, but are not » though ‘the Geological 
-in.aetual physical contact Survey .. determination 
due to the location of a _ -. that lands are so known : 
 “standard-. parallel’ — or . may-have.been made sub- 
“correction” ‘line, such. sequent to appellant’s me 
townships shall be con- nee of its | application... 842 
sidered as not’ cornering | 7 
for purposes of §11(a) - - APPRAISALS | 
_. of ea aa 983 — | 1. One challenging the: accuracy 
“Terminations. oR 7 of an sili of water. 
nie Under sec. 22(h) (, of AN- | 2 based » fair-market 
CSA, the withdrawal of. value ce show by sub- 
- lands pursuant. to sec. : stantial evidence the ma- , 
. 11 (a) (1) terminated as” : ture of the alleged elTor; 
of Dec. 18, 1975, a date — . where the appraisal has 
* ogo Ae years after the date of — » been conducted in accord- 
_ enactment of. the Act, ance with generally 3 
- unless: ‘the lands were se-. _ accepted appraisal prin- 
7 lected by. a Native Cor- a ciples, allegations. of error . 
~ poration under sec..12 of = a unsupported. by evidence | 
“ANCSA__- 2-22 rae 981 : will be given little i! “87 


_INDEX-DIGEST 


244 


| 4I5B 
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, BOUNDARIES _ Page COAL. LEASES. AND PERMITS - _ 
. (See also Surveys of Public Lands). . GENERALLY aa - ‘Page: 
a In determining what land is. . ple “The Mineral ee Act ne er ery 

conveyed under patents — 1920, -as amended. and. 
or grants of public land supplemented, most: .re- 
_ bordering a meandered cently by the Coal. Leas- . - 
_-watercourse, the general . _ ing Amendments Act of — 
Tule is that the waterline | 1975, allowsthe Secretary 
itself, not: the meander to authorize development 
line, constitutes the of coal leases by methods 
“boundary. There is an ex- which were not: utilized 
ception where the mean-_ by the. industry at the — 
der line may constitute ' time of passage of . the 
the ‘boundary between — 1920 Act. The broad. _ 
~ lands’ omitted. from the — ie grants of: authority to the 
_ survey and ‘the water- Secretary inthe 1920 Act 
— gourse- if fraud. or. gTOss allow technological devel- 
error is shown in the opments in the coal min- . 
survey. This exception is. ing industry-_..._----- - 
_ only applicable to limit ~ 2. The grant of the privilege to — 
the boundary of the sur- _ d di f all. 
veyed lots on the side of | BES ene: epese 0 
_the watereourse where | coal includes i = situmeth- “ata: 
the omitted land is. - ods of development... | 244 
- shown..It does not apply 3. The Federal Coal ' Leasing | 
_ to-a'lot on the opposite © 7 Amendments Act of 1975, 
side of the watercourse. _ which amended sec: 2(b) 
from the omitted land so of the Mineral Leasing 
_ as to pass title to the Act, subject. to. “valid 
"omitted land with title to ousting Monte? temntw ts 
bh bes ae oppo - nated the: Secretary’s au- 
side. The waterline would:....:. - Ashes. ae _ 
rein he. actual boun at a thority .to -extend:.pre- 
ary of thatlot...--.-.-. 276. viously granted prospect- 
2, Extrinsie evidence may be. | ing permits: peas eee 
used to make definite the - LEASES: 7% 
. ~ description in a private ; : i. The orant of ‘the pieces ‘5 . 
“deed which contains a SS mine and dispose of all 
“ Jatent ambiguity, either ~ coal includes i in situ meth-~ -- 
_ -to determine actual or “ods of development. a 
-:color of title. Therefore, | PERMITS ce ie nee: 
a-color of title claimant _ : 
may introduce extrinsic Generally ats : 
evidence — to -establish 28 1. The . Feder al ‘Goal Teasing 
whether the deeds in her ' Amendments Act of 1975, 
| ‘chain of title were based “which amended sec. 2(b) 
- upon plats, records and of the Mineral Leasing 
other documents ™ “which i Act, subject to “valid 
y can be. read together with existing rights” termi- — 
the: deeds as. creating a _ nated the-Secretary’s au- 
color of title beyond the : . thority to. extend .previ- — 
| actual title shown. on: an | ~ ously. sranted prospecting | - 
official’ federal survey - f permite. viaezicsko. - 415 
Plat a- aa nen 276 . = . ‘a: : : 
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COAL LEASES AND PERMITS— con. 
PERMITS—Continued - 

, Generally—Continued.- | 

2: A prospecting: nent 0% coal 

- - gannot be issued for land 


subject to a claim. Tf: a 


: prospecting * ‘permit ‘for 
coal purports to — cover 

~ Jand subject to a mining 
claim, “it is invalid as‘to 
that’ land: Consequently, 
in demonstrating a dis~ - 

_ covery’. of ‘coal in. com- 
mercial quantities inland ~ 


‘subject: to. a prospecting 


ROYALTIES | 
1; Royalty provisions, 7 

. do. not. specifically -men- 

7 tion in situ development, 


-. ‘permit, - ! 
must exclude coal in land 
. covered - by. av «maining 7 


logical — | | 
powered to promulgate 


sion ratio of .in 
extraction to .coal'-ex- — 


othe “permittee 


are applicable to such 


tary, 


Survey, is em- 


Bags : 


INDE << DIGE sT 


2. The obligation for. proving ee | 
3 valid color.of title claim - : 
“is upon the claimant. 


COLOR OR CLAIM OF TITLE—Con. 


GENERALLY—Continued aoe ‘Page 


Where a claimant. a ak 


_ alleged. facts: which,. 
‘proved, - may | aa 


her - color - of _title, the 


| Board of | Land. Appeals 


Ad 


5S eld i 


development. The Secre- — 
through. the Geo- 


may order, a. fact-finding 

_ hearing pursuant. to 43 — 
St SOIR GMa ebates ota a: 
38. A color of title claim stem- 


ming fr om a tax sale. by a 


tion or from not. giving 2 


by regulation..a conver- 


‘situ 


. pended. inorder ‘to | 
determine the royalty 
QUE Sounder gerne =ers 


COLOR OR ‘CLAIM OF TITLE 
GENERALLY 


“LA claim or - color ar title must. a 


or ‘documents, 

‘source other than the 

~ United States, which: on’ 
. their face purport. to con-. 

_ vey.title to the land | 

_ applied for, but which is —_ 

not good title. The mere 

2 “mistaken belief. that. the 

land applied for © 

| included in the descrip- 

tion set forth in the claim-— 

deed: is insufficient: 


‘ant’s 


244 


be based. on a document 2 


was 


: -.¢0. establish «a. claim or 


~ eolor of title. ~~~ -----.~ | 7 


from a 


| new state selection prior- 
ity over the’ color of title - 
a application.__---_---_- 
DESCRIPTION OFLAND 
Ls. Extrinsic. evidence may be 
| used to make definite the _ 
description in a. private ee 
deed which contains. a 
| “latent ambiguity, either 
to determine. actual. or 
“color of title. Therefore, | 
a. cclor of title claimant : 
may introduce extrinsic 
evidence to 
| - whether the deeds i inher . 
: chain ‘of title: were based 
-upon plats, records and 
_ other documents which 
can ‘be read together with. 
“the deeds as creating a. — 
color of title beyond the. 3 
actual title shown on an. 
- “Official - 


f ederal. survey 


| establish | 


Re state in 1900 toa color of . . 
~~. title applicant’s predeces- _ 
‘sor: in interest on which | 
taxes have.-since been — | 
paid is an- adverse claim 
sufficient to warrant the. . 
_ Department in not set- 
ting aside an 1853 deci- 
~ sion erroneously" _Teject- 
“ing a swampland seélec- 


421 


CONSTITUTIONAL ee : 


_ INDEX-DIGEST 


COLOR OR ‘CLAIMS OF ‘TITEE—Con. - 


plans and | specifications _ 7 


GOOD FAITH ae ‘Page - _ GENERALLY—Continued — ; «Page 
“ly The requirément Of good. ai tive Law Judge: is-em--°* 
faith contained in the jplaved. ‘by -the- ara 
_ Color of Title. Act. neces- » | -ment of the Interior._.._ ATG 
_ sitates establishing the —— 4S Under the Supremacy-Clause, 
- 20-year period of pos-— U.S. Const., art. VI, cl. 2, 
session under..claim or _ _ federal: laws; including _ 
color of title prior to. ‘the . - federal er regula- 
. time the claimant learned ft tions, overri de® conflict- | 
of the defect in her pur- — - ing state laws with. re- 
. ported title. If this re- - eect to Pe lands_...- - 476 
. quires counting years : 
| curing dear the | clai- 4 CONTR ACTS 
E . ee t ie yp ee ; (See also Rules of Practice. - 
c their good faith. must. GENERALLY 4 | 
. also be established ____ 076 Oo A lessee of the. water *ronn a 
~ | _. wellowned by the Federal. | 
CONSTITUTIONAL LAW - government, who agrees - 
GENERALLY _ | that his use of the water’. 
pele Pursuant to ‘the: oEobe: bg “will not be used as a basis 
. °° Clause of the U.S. Const. for obtaining a permanent 
art. IV, -§ 8, cl. 2, Con- water right and “who 
te = gress has. enacted the nevertheless proceeds to. 
_. Taylor Grazing Act, 43 try to. obtain a water | 
— UBC. $315 et seg. right in state court based — 
(1970), caer ony atau: on that. use, . will. be 
tory authority which em- | 
| power the Secretary. of the estopp ed from asserting — 
Interior -.to- define .what any Tesulting’ decree: of. 
- conduct constitutes a the state court for any 
grazing trespass and to — _ Purpose ~~ --- =~ = 88 
_ determine whether or not “CONSTRUCTION AND OPERATION — | 
-/an individual: has COM>: Fe 4 A | | 
| | ctions of Parties | _ 
a: Initted a trespass_. B Sacasnen ad ~ 475_ ne 
2, Ther e is no constitutional = 7 Interpretation of the parties 
_ ‘right to'a jury trial in’ an : peor ‘to dispute has great 
administrative proceed- _ weight and compels con- 
ing ‘such | as a. grazing = clusion that force account 
trespass hearing- ---->-- — 476 2 work included placing red 
3. Administrative hearings re- | dirt fill-but not drying 
| quired i in’ grazing trespass and replacing. ‘Drying or 
cases are not an: unlawful - , ae eplacement of wet bor-~ 
exercise of judicial power ~ row was not force account 
and meet constitutional work and was not covered 
a requirements and the by. the changes clause or 
ia standards. of the. Admin- by Pei : changed conditions clause. 829 — 
istrative Procedure. ans eo, ks 7 
The constitutional < | a)? The - Government, failed to 
quirement. of due ee : . | es show that a rej jected wall | 
ote is not violated merely — did not conform. to. the 
so because, an: Administra- | 
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CONTRACTS—Continued 
co NSTRUCTION AND OPERA- 


INDEX- DIGEST 


CON TRACTS—Continued 
CONSTRUCTION AND OPERA- 


!. TION—Continued bad 
Actions of Parties—Con. 


3. A first category differing site 


upon | 


condition 
excessive ~ 


Page 


‘claim based ‘ 
rock 


encountered in excava- 


tion under a. construc- 
tion contract is sustained 


where the Board. finds 
there was an adequate 


pre-bid site investiga- 


tion and that the contract © 
‘indications of subsurface. - 
conditions did not reveal - 
the excessive quantities 
of rock in the areas where nae 
it was encountered _.___- 


« TION—Continued 
Allowable Costs—Con. - 


~~ give prompt notice: of the 
claim under | 
account provision. caused - 

_ the Government to order 
' added pay item work, 


the . force 


_. thus the claim must be 


495 


4. A first category differing site: 


sustained _ 
Board. found that the 
| ‘Government knew of the 


condition claim based 
face water and rock ex- 
cavation encountered is 
_ where © 


subsurface | mitigating 


upon mitigating subsur-— 


the 


water but failed to dis- . - 


~ close such information to. 
bidders and that both > 
the rock. 
_ surface mitigating water 
encountered differed ma- 


and the ‘sub- 


reduced by the amount | 
of added pay item pay- 
- 898 

Changed Conditions Ciffering Site 
Conditions) 


L Interpretation of the parties | 
prior to dispute has great 


weight and compels con- 


clusion thatforce account =. ~ 
included placing... 
red dirt fill but not drying — 

and replacing. Drying or 


work. 


- Page 


replacement. of wet bor- 


~~ row was not force account 
“work and was not cov- 
ered by the changes ¢latise > 
or. changed conditions | 


Guanes ad Extras 


terially from the contract. 


indications__- Sea ge 


Allowable Costs: 


1. Upon 


~ the 


reconsideration, 
Board finds that where 
Government issues 


an “Extra Work Order” 


. other pay items, at agreed 
-.on rates, the contractor 


- is entitled to be paid for 
. Inefficiency, rework costs. 


and delay costs when 


: moisture - Causes - borrow 


496 


#he | 


. under a “force account” » 
- provision for minor extra 
-- work not provided for in 


1 The Geumumedtemononte 
dismiss an appeal because 

- of the failure of the con- 

_ tractor to give the 20-day 

_- written. notice. required — 

. by. the .Changes clause 
is _denied, . where. 
Board: finds that. there. 


the 


was timely notice with 


_ respect to some of the 
costs on which the claim 
is based and that. the — 
hearing to be held.may . 
show that some or all of | 


- the remaining costs fall 


. within other. recognized: 
: exceptions to. the strict 
: application ofthe’ 20-day 
- cost-limitation provision _ 


| 2. Interpretation of the parties 


+ material placed under the 
- extra work order, to be- 
“come muddy. However, 
' the appellant’s failure to 


- prior to-dispute has great 
- weight and ‘compels con- 
: dlusion:that force account 
‘included ‘placing 


296 


- ENDEX-DIGEST | 


con TRACTS—Continued 


CONSTRUCTION AND. OPERATION—Continued.. 


7 Changes and Extras—Continued | 


4 


. red dirt fill but not drying 
cand, replacing, Drying or 


7 replacement of wet bor- 


TOW: was not force account 


- Page 


- wor k and was not cov rered. . a 
: by the changes clause or 


changed conditions:clause- 
3. An 


order -to. build a curved 


~ wall. was a constructive 
change outside: change 
order #1 which. was. for 


a. straight wall, Thus, the 


829 
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con TRACTS—Continued . * ai : 
CONSTRUCTION AND OPERATION—Continued 
Construction Against. 

oe ‘Drafter—Continued _ 


reasonable the ‘Govern 
ment cannot impose its 


own interpretation, since 


- Page | 


the Government, as: the: 


Contract Clauses” ge | 
. A Where a transformer failed 


<elaim: for extra costs for 
--eurved: construction and — 
for stand-by.:time caused 
- by the Government delay 
cin. staking wall is com- 


~ pensable_-2_.- Dip Reena namin te es 


4, Ginamant: has the arden of 


proof of extra work and 


- failed to establish that in 
placing utility lines the ~ 
actual work performed 


‘differed from contract- | 
oi Wally: required work... 


| 829 


7 “shortly after béing placed 
in service and the. con- 
tractor aeted promptly 
after notice to return the 
- transformer: to the fac- ~ 


tory for repairs at no east 


_ drafter, could: have been 7 ae 
explicit in conveying its 
intent but failed to. S 50. 


407 - 


to. the Government, the 


Board . held that .: the 
. Government could - 


not. 


~. invoke provisions of. the © 


829 


- Where the. contract required 
. separated excavation and. 
stockpiling of topsoil and 


.of-wayasnearas practica~ 


the restoration of rights- 


_ ble to. pre-existing condi- 


_ tions, : 


claims for -com-— 


_ plying with the: Govern-. 
. ment’s directions: to ‘strip 
12 feet in width. on one 
_-side.of ¢he trench to store 
-. unsuitable material other 


than topsoil and to hand- . 
. pick : 


rocks: from . the 


_. eovered- trench are sus- 


= tained. because the 


. rected work was beyond 
. what, was necessary to 

Satisfy the contract: re- 
quirements. and  ‘consti- 


— tuted 


a. 


Construction. Against, Drafter. | 
ee When the ‘contractor’s | in- 
E - terpretation of the .con- 


 tractual 
234~916—78——~7 


clauses is 


constructive 
change. Bee eee .5 


di- 


496 


2. Upon » 


inspection clause : of .the 
- eontract relating - solely 
to. correction, of defects. 


at the point: of installa-- 


tion. to charge the con- 


tractor with the costs-of 


removing and reinstal~ 


ling the transformer____ 
the 
Board: finds that. where 
issues 
an - “Extra Work Order” ; 
; under. a “force account” 
_ provision for minor extra 
~ work not provided for in 
other pay items, at agreed 


reconsideration;. ae 


the Government 


164. 


on rates, the contractor © 


» .is entitled to be paid: for 
.. inefficiency, rework: costs - 
and .delay costs . when 
_ moisture causes. borrow 
material placed. under the — 

extra work order, to be- 
come muddy. However, 
the appellant’s failure to - 
~ give prompt notice ‘of the 
claim under the force 
account provision caused 
the Government: to order» 
added pay -item. work, — 
thus the claim must be | 
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‘CONTRACTS—Continued 


CONSTRUCTION AND OPERATION—Continued 
. Contract Clauses—Continued | Page 


reduced : by the amount 
of added pay item pay- 


Contracting Officer. 
1. Motions to add four. claims 


- were granted in part and 

denied in part. on ‘the 
| find- — 
ings that the contr acting 
| officer had or had not had 
a reasonable time within 
which to 
‘specific lei sae 


basis of the Board’s 


decide 


the 7 


INDEX-DIGEST 


_ CONTRACTS—Continued 


898 


2. Claimant has the burden of 


proof of extra work and 
failed to establish that in _ 
placing utility lines the 

— actual work ‘performed 

differed from contract- - 

: ually required work... 


General Rules of Construction 


483 


‘Differing Site Conditions - emai 


Conditions) » 


iL - first. ‘category ‘differing site 


condition | 
~ upon ‘excessive rock  en-~ 
--gountered. in’. excavation 
- under'a ‘construction con- 
~ tract is sustained: where 
5 the Board finds there was 
--an adequate pre-bid ‘site 
-: investigation. and that the 
contract: 
-' subsurface conditions did 
-. not reveal: the excessive 
' quantities of rock in the © 
' areas” where it Was en- 
- countered. eo ase Be aac 


-¢laim: * based 


indications’ of 


2. A first category. differing site 


. condition ; 
. Upon mitigating subsur- 
face water and rock ex- 
- cavation -encountered. is 
- sustained where. the 
’ Board . found : that the: 
Government knew of the 
" subsurface’ — 
“water but failed to dis- 
- close such information to 
y bidders and that both the 


claim | based 


= rock. and the subsurface 


mitigating water encoun- — 
| tered differed. materially 
from the contract an: 
se Ones eerkes | 


i When the » contractor’s - in- 
'.terpretation of the con- 

- tractual clauses is reason- 

. able 
cannot impose. its. own 
interpretation, since. the © . 
-Government,; aS: - 

_ drafter, could have been ~ 
_explicit in conveying its 


the Government 


the 


a intent but failed to do 


aes Where ihe contract: ee 8 


495 


“mitigating 


CONSTRUCTION AND OPERATION—Continued 
- Drawings and Specifications © : 
L. The Government failed to 
show that a rejected wall 

did not conform to the 
plans and specifications. 


_ Page 


829 


829 


407 


' separated excavation and‘. 


stockpiling of topsoil and 
the’ restoration of rights- 
- of-way as near as prac-. 
-. ticable to 
-- conditions, - | 
-. complying with the Gov- 
- ernment’s directions’ to 
‘strip: 12 feet in width on 
one side of. the trench to’ 
‘store unsuitable material 
other than-topsoil and to 
- handpick rocks from the 
-covered trench are sus- 
tained because: the —di-. 
rected work was beyond 
what -was ‘necessary to. 
‘satisfy the contract re- 
- quirements .and’ consti- 
tuted a 


- pre-existing 
claims ‘for 


constructive 
change. clad eee cena 


Notices | 
‘An appeal i is srenieen where - 
the prime contractor has. 
- stated that nothing will 


496 


| con TRACTS—Continued 


CONSTRUCTION AND OPERATION-Continned — 


_Notices—Continued | 


Page. 


be done to further.an.ap- 


_ peal taken by a subcon- 
- tractor in. its own name 
and the Board finds that 
the action of the prime 
-¢ontractor in giving the 
_ Government written no- 
‘tice .of a potential claim 

. of changed conditions by 

_ the subcontractor and 
any statements made by 


the prime contractor en- . 
_ dorsing the potential claim = 
at the time such notice was — 


» given are. not a sufficient 
basis. upon | which. to 


_ ground jurisdiction over 


the appeal. Sea rconiom ere 


~ a . 2. Where a teanstonaee failed 


¥ shortly after being placed 


119 


“in service and the con- 


tractor acted. promptly 
after notice to return the 
transformer. to the fac- 


a tory for repairs at no cost 
__ bo the. ‘Government, the. 
7 Board held that the Gov- : 


ernment could. not invoke 


provisions of the ‘inspec- 


tion clause of the contract 


relating solely to correc-— 
: tion of defects . at the — 


- charge’ the | 
| _ With the costs of remov- 
ing and reinstalling the 


_ . the transformer___..__-- 
3. The 20-day notice. provision | 


of. the. changes clause. is 
_ found: inapplicable: when 
the Board finds numerous 
survey errors were the 


contractor 7 


164 


principal cause of mostof 
the costs claimed andthat = 


such errors came within 
the defective. specifica- 


| tion exception to the no- | 


tice. requirement of the 


oe changes clause... 
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CON STRUCTION AND OPERATION-—Continued . 


-Notices—Continu ed 


“4. The 


Government’s motion 
to. dismiss 


an appeal 


Page 


because of the failure. of | 


' the Board finds that there’ 


the contractor to give the 


20-day written notice re- 
* quired ‘by the . Changes ar 
' clause is’ denied, - where 


was timely notice with 
respect to some of: the 
~ gosts on which the claim 


_ hearing. to’ be held may 
show that some’ or all of © 


“the remaining costs fall 


is based :and- that. the 


“within - other. recognized » 
exceptions’ to -the strict - 


application: of the 20-day - 


eC ost-limitation: PEOVER 


: ‘eae of Contract © 


1. An- 


: contractor, in... 


appeal taken py a. sub- 
its. own 


296 


name is. dismissed where. | 
_ the. Board. finds. the sub- 
“contractor has no stand-— 
ing to ‘invoke the pro- 
visions of. thie | Disputes 
Clause ‘as a means ‘of 
- securing’ an adjiidication | 
by the Board: of the - 
tights and obligations’ of 


the contesting parties -_ - 


appeal: is dismissed ‘where 


- the prime -contractor has 
stated that. nothing. will Ms 


be ‘done. to. further 


an 


_ appeal taken by. a, - -gub- 


contractor i in its own name 


119 


and the Board finds that 

the action: of the prime <* *"— 
contractor in giving the. . 
. Government written no- 


tice of a potential claim 


subcontractor and 


of changed conditions by 
the 
any statements made by — 


the: prime contractor en-— 


dorsing -. the 


sf tlaim at the time such 


notice was given are not 


potential | 
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_ CONSTRUCTION AND OPERATION—Continied © | 
ree of Contracts—Continued._ 


Subcontractors and. Suppliers : 


i. An 


contr actor 


“a sufficient ‘basis’ “ipod i. 


hich to ground: juris- 
diction over the appeal. 


appeal taken by a sub- 
in 


CONTRACTS—Continued. 


Page- 


ig 


-its own . 


- name is dismissed* where | 

. the Board finds the sub- 

. contractor-has. no stand- 
-. ing to invoke: the provi- 


., slons 
_ “Clause as a..means. of 
- securing. an. adjudication. 


of the -Disputes 


_ by the Board of the rights 
and obligations of the | 


of contesting “parties... 


2. An 


the record when the ap- 


peal is. ‘decided ” ‘by ‘the 


Burden. of Proof 


1. The 


119 


appeal is:dismissed where 


the prime. contractor has 


stated. that nothing will | 


be done to. further: an 


“appeal taken by a sub-— 


= contractor 


in its » own 
name and the Board finds 


| that the action of the 

"prime contractor i in giving 

the Government written 
_ notice of a potential claim 
of changed conditions by. 


the | 


subcontractor and 


any statements made by... 
the prime contractor en- 


- dorsing: 


the . 


potential © a 


Government has. the 
_ burden’ of proof that the _ 
‘contractor failed. to. de- 
_ liver the goods. The con- 
tractor has the burden of 
_ proof that its failure was. 
_ excusable. Where the only ° 
| evidence of © excusability be 
~ was a letter from the con- 
“tractor saying that it was 
delayed by ‘delays 
_ procurement of. compo- 
“nents and_ ‘unexpectedly 
‘slower ‘rates of system. 
| checkout arid © software. 
. debugging, the contractor 
has not carried‘its burden _ 
of proof of excusability _ 
‘and the appeal is denied. 


Equitable ‘Adjustments: ' 


claim at the time such | 

notice was given are not 

e:! sufficient. basis © upon 

— which to ground jurisdic- 

| tion over the appeal_-... 
DISPUTES AND REMEDIES 

. Appeals. | 

1. Notice of oe of alli ‘issues in 


a contracting officer’s ‘de- 
cision puts all the. issues 


“contained: therein’ “‘at: is- 


~ ‘gue’? 


“until the parties state the _ 
- issues then in dispute ‘in. 


: the ais aaee and An-— 


‘before the IBCA | 


a condition. 


1. An order to build a. curved 
wall, was a ‘constructive 
| outside change’ — 
‘order #1 which was fora = 


change 


straight wall. Thus, the 


DISPUTES AND. REMEDIES—Continued | 

_ _ Appeals—Continued - Pcs | 
ee. ‘Page 
2, The. findings’ and: dateciattiee - | 

tions of ‘the contracting 
- officer ‘which ‘have. been 
‘appealed ‘become’ some 
sevidence to be consid- 
ered: and. weighed by > 

the. Board. together with . 
all the other evidence.in | 


‘1020 


« IT 


‘claim: for extra costs for 
curved construction and 
“for stand-by time caused 
by the Government a 
Jay..in. staking. wall. 
ol eres 
a A first. category: differing site 
claim based 
2 upon excessive ‘rock en- 
“countered in excavation 
under a construction con- 
‘tract is sustained where 
the Board finds there was 


829 


4 “Upon. 


‘CONTRACTS—Continued ae 
DISPUTES AND REMEDIES—Continued — 
sa hie ani Adjustments—Con. - 
.-an adequate pre-bid site... 
investigation. and that the | 
- -gontract indications: of 
-. subsurface conditions did 


INDEX-DIGE ST 


CONTRACTS —Continued 


Page 


not :teveal the. excessive . 


- quantities of tock in the 


- greas where. its: was: ‘en- 


 countered_...--- 1 


38. A first category: differing rag . 
claim: based 


condition- 


in. its own 
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DISPUTES AND ‘REMEDIES—Continued a 
| Jurisdiction’ ~~ 
a L An. appeal taken by @ sub- 
| ae contractor 
; “name is. dismissed where 
the Board finds the sub- _ 
contractor - has no. stand-. 


"Page 


. ing” to invoke the. pro- 


~ upon mitigating | subsur- : 
face water. and tock. ex~ - 


-. cavation encountered: is — 


~ sustained) where the 
-. Board: found. that. ..the 


‘ Government knew. of the | 
mitigating | 


“subsurface. » 


water but failed to dis. 


.glose such information to 


_.pidders and that both the 
~ rock and the: subsurface. 


mitigating water encoun- 
_... tered differed materially 


>. from. the contract indica- 


icesadauration.. 
Board finds -that. where 
“the Government, : issues 


 .. ans Extra, Work Order” 
-- under -a “force. account” 
provision for minor extra | 


work not. provided for 


tractor is entitled. to be 


visions of. the. Disputes 
_, Clause as.a means of — 
‘securing an. adjudication | 
by the Board of therights © 
--and obligations _ of the ae 


contesting parties_._.—- 


| 2 An appeal is dismissed where ae 
‘the prime contractor hias a 


stated that nothing will ~ 


contractor in. 


. contractor 


+ giving the ‘Government 
» written notice ofa poten- 


496 


the » | 
“ments made by the prime. 


~. in other . pay: items,. at - 
agreed on rates, the. con-_ 


paid. for inefficiency, | ‘Té- | 


2 work “tosts and’ delay’ 


costs." whén-” moisture 


causes borrow’ material 

- placéd under the extra 

“work order, to become 

“muddy, However, the ap- — 

= pellartt’s » failure to’ give 

ae “prompt notice: ‘of “the | 

* claim’ ander ‘the force 

. aecount provisioi caused 
"the ‘Government to order. 
added: “pay “item «work, 


“this: the ‘claim: must: be 


~ -peduced bythe amount of — 


added pay item payment_ 


Sed 


ae basis” 


~ -bines.- 


~~ be done: to further’ an’. -" 
: appeal taken - by: 4: sub- 

its own | 
_.) name andthe Board finds 
“that the action of ‘the. 


prime . in| 


tial claim of changed con- 
ditions | “by the subcon- 


tractor and. any state- | 


contractor endorsing ‘the - - 


- - 2. :3 8 


the: pppedt ee iia 
3 & contractor’s claim for addi- | 
tional’ costs attributed to - 
: ~ the Government’s delay _ 
~ In requesting contemplat- | 
| installation’ ‘services. 
- Sunder “a contract calling . 
for the furnishing of gov- 
ermors : for. hydraulic: tur- 
ig dismissed:.for ~ 


i. / want of jurisdiction: where 


. the. Board finds. that, the 
claim. asserted, is not, re-. 
_ dressable |.” 
2 "Changes clause’ of Stand-- 


under - 


_the 


* “potential: claim at: the — 
"time such notice was — 
given are not a sufficient 
upon» which to 


119 


ard ‘Form © “32 (Supply . 


(B98 


os contract) or under’ the 


_ special: Suspension of De- oo 


1068 2 INDEX-DIGEST 


CONTRACTS—Continued ciety. “ah ieacies 
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| __Surisdi tion—Continued . ae 
c - Bago es ., Formalities. . choy Page 
‘liveries: tor Servides) | 1. When a federal: inert | 


‘ clause which reserves to 


~ the Goverhment the right 


$0 suspend services ‘and 


. regulation: makes. an .in- — 
>. terest: clause mandatory 
and the -contract omits 


$29 


~ preserves the contractor’s | the clause, it ismcorpo- 
tight to make ‘elaira theres --rated under thé Christian 
for but fails to provide - J OO 407 
‘that any costs attribu- ‘PERFORMANCE oR DEFAULT | 
- table’ ‘to such suspension © Co. mpens able D clays ». 
shail’ be: recoverable. by © : 
way of an. adjustmenit' to. 1, When... the-: ie cieeninients 
the contract: price. _-- .. 924 . obligated: to.-provide. the 
FORMATION AND VALIDITY eerie  “crequisite: ‘surveying: anc 
 gtaking  services::..on: 4 
‘Bid. Award Bcd. aaneae “project the-contractor is 
1A rejected, bid. ‘in. an "outer . entitled. to -compensation 
continental :shelf oil. and for delays caused directly 
gas. lease. sale - “may -be by the Governments fail- 
se reconsidered and accepted -uré*. to.” have «sufficient 
. when it is in the public  gurveying~ .and.: staking 
-: interest to .do so..:.The - performed ‘or. caused di- 
essential elements in al- _ rectly “by: erroneous. -sur- 
- lowing.such a reconsider- > -iveying and staking.-.-.- 260 
, ation are the fairness and — 2. An order to build a curved 
impartiality. of the sale At wall was a constructive 
_ toward all bidders. In a change outside change © 
. Situation where a bid. was order. #1 which was for a 
_ initially. rejected as. too — -straight ‘wall. "Thus, - the 
_ low for the.tract identified claim for: extra.costs for 
. in the bid and the bidder curved construction and — 
-- immediately. requests -Te- . for stand-by time caused - 
-consideration:.because he py the Government delay _ 
» intended to bid for a dif- — 2 in staking. wall is com- 
ferent, tract, ..where the ~ pensable_.-—-+-~+------ 
- tract: number stated in: a ee ee 
.the: bid - corresponds.: to "Inspection : 
.. the block, number of the L, Where a ‘teqnetormer: failed 
intended. tract, where all ~ shortly after being placed 
_. other releyant data in the _.in service and the. con- 
. bid corresponds. to the _. tractor acted promptly 
intended tract and only to after notice to return the 
~ the intended: tract,. and transformer to the. fac- 
where ‘no other - person tory for. repairs at no 
-“gabmitted:a bid for the -i cost to the Government, 
ee Oe te .. the Board held that the 
intended oral it 1s p poke _ Government could not in- 
_ to reconsider the bid to woke provisions. of. the 
determine ‘if it is in the inspection clause of the — 
_ public interest to accept - eontract relating solely — 
the. bid for the intended i to. correction of defecis 
J asestene 115 at the point of installa- . 


CONTRACTS—Continued 
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PERFORMANCE OR DEFAULT coninecd 
Inspection—Continued 


CONTRA cTs— Continued. - 


i088 


_ PERFORMANCE OR DEFA ULT—Continued:. 
‘Supension of Works—Continued . 


tion to charge the: ‘con 
- tractor with the costs of 
Temoving. and | reinstal- 
ding the transformer eros 


= De The Government “failed: to 


‘show that a ‘Téjected ° wall 
did: ‘not: conform to the 
‘plans ‘and ‘speeificiitions 


Release and Settlement. 


A Where cattle are admitted +0 | 
..an-allotment at the: be- 


. ginning of the usual, graz- 
ing season but. prior. to 
. the issuance, of: a license 

for that.season, and. _pay- 


ment is later made by, Bis, aces 
ie check which recites that = 
~ it is’ “payment in full for. 


"Page 


164 
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1975 grazing fee,” “the | 


Bureau of Land Manage- 
ae ment may properly de- 
posit the chéck, allotting 


s part of. the. proceeds . for 


.. the grazing license for the 


- Test .of the season, and 


.. deposit the remainder of 
.. the proceeds in a:suspense 
- account: pending resolu- 
-. tion of'the trespass. Such 


action indicates that the 
check was not accepted 


ee in settlement. of the tres- 


"ing the check. does not 
: constitute an accord, and 
satisfaction of the +tres- 
“: pass damages_--.---.-- 


Suspension of Work — 
LL A contractor’s claim for addi- 


tional costs attributed to. 
- the Government’s delay 
in: requesting - contem- 


e plated installation ‘serv- 
 jces under a contract 


oe calling for the furnishing 
of governors for hydraulic 
turbines is dismissed for 


a pass damages, and cash- - 


476 | 


' Page 


7 want of jurisdiction where 


the Board finds that. the 


= claim asserted is not Te- 
-dressable 


‘under ~ the 
Changes clause. of ‘Stand- 


for’ but fails to ‘provide - 


that any costs attribut- 
able’ to such suspension 


shall be récoverable by 


way of an adjustment to. 
; “the contract price.----- | 


Waiver. and Estoppel 


a. ee ‘reconsideration, | “the 


“ard Form ' 32 (Supply 3 
 Cotitract)'’ or | -under the 
~ special Suspension of De- 

liveries “(or — 
“ clause ‘which’ reserves to 
_ the Government the right 7 

to suspend services and 
ae preserves the’ contractor’ S 
~ yight tomake claim there- 


“924 


Board finds that where _ 


the Gov ernment issues an 
: “Extra Work. Order” un- 
der. = “force, account” 
. ‘provision for. minor extra 
. work not provided:for in 


other pay items, at agreed. ard 


-. on rates, the contractor is 


entitled to be paid _ ‘for 


extra work order, to be- 


e inefficiency, rework costs — 
and delay costs when — 
- moistute ‘causes borrow 
material placed under the 


-. come muddy. However, 9. 


the appellant’s failure to. - 
give prompt notice of, the . 


the Government to order 
added pay. item - work, 
thus the claim’ must. be- 


. ¢laim under the force. Ac 
.count provision eaused 


reduced by the amount — 7 
of added pay item -pay- 
. MOR on Sccanersanessae 


898 | 
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INDEX-DIGEST 


CONVEYANCES 
GENERALLY. 


al. ‘Extrinsic evidence may be 


es Where a corporation allegedly 


used to make. definite the 
. description in” a private 
deed. which 
~~ latent ambiguity, either — 
to determine actual or 
color of title. Therefore, | 
5. Be color of title claimant 
may. ‘introduce extrinsic 
evidence _ to 
whether the deeds in her 
2: chain of title were based 
upon. plats, records and 
6 other documents, which 
ean be read together with 
the. deeds as creating a 
“color of title beyond: the 
actual title shown on an — 
- official 


contains a 


establish 


federal survey 


acquired a group of un- 


ENDANGERED SPECIES ACT OF , oe : 


Page 


1 973—Continued © 


. _ SECTION 7-—Continuéd 
Critical Habitat—Continued 


276 


patented mining’ ‘clairhs, : 


--but the. instruments .o 
_ eonveyance and the ie. 
_, Stract of title are subject : 
to various objections by 
the Governments | title 
examiner, “which the cor- _ 

_ poration finds are ‘difficult 
or impossible to cure, the — 
corporation: nonetheless 
may receive.a. patent to - 
_. the .claims..pursuant. to 
the Act of July 9,,1870 
(RBS. §2332; 30 U, 8.0. 
_ §88 (1970)), ‘by demon- 


_. strating its qualifications 


under that Act_.___- --~- 


“measures required by 
- statute or regulation to 
mitigate’ “environmental 


Impact from development | 
of a mine, it wotld be 
helpful for‘a Government 
- contestant to assist an ~ 

. intervening state govern-— 


| eliminate, | 

. impacts of the proledt . 

~ upon critical habitat_. een | 

Mitigation os 

1. A: federal agency’s respon- 7 
 _. sibility to insure against _ 
critical habitat modifica-._ 
tion or destruction cannot ___ 
be satisfied with the adop- 
tion of project. ‘modifica> 

tions . which ' ameliorate 

and reduce, but do not 

- eliminate;~ 

- impacts of the project 

upon critical habitat ae 

‘ENVIRONMENTAL POLICY ACT oe 

(See also National Environmental Policy 

Act of 1969.) ear a 

1. When parties . are to. offer 

_ evidence as to costs, to 

a mining . claimant, of 


the adverse 


the’ ‘adverse 


Ment. and the Claimant 


991 


in. computation of such 


costs; however, under 


42 US. Cc: § 4332 (1970), 
‘an environmental impact. 
‘statement is not required 
“prior to ‘the’‘nondiscre-- 

--tionary federal action Of So 


~ issuance of ..a- mineral 


‘ENDANGERED. SPECIES: ACT OF 1973 
SECTION 7. | 

Critical Habitat’ | 
E A feder al agency’ s responsibil- 


- ‘ity ‘toi insure against criti- 
~ ~¢al habitat ‘modification - 
. "or destruction cannot be 
© satisfied with the adop- 
- tion of project modifica- - 
“tions 
--and- reduce, but’ do ‘not 


‘which ** ‘amélior ate 


ESTOPPEL ee 


1. A lessee of the. weer fon a 
vel owned. by the federal . 
- government, who agrees | 
that his use of the water 
| will not be used as a basis 
“for obtaining 4 perman- 
ent water right and who 


~~ nevertheless” ‘proceeds to 
ae try to obtain a water right 


403. 


403 


283 


a 


-suant :to' +he Administra- et, 


tive Procedure Act, an 
- ‘Administrative © 
- Judge’ may “properly” find 
‘that. a.person. has’ com- 


mitted: a: grazing hire ATE 
in. 


if that finding. . 


‘ accordance with. per sup-. = 
ported by réliable, pro- 9 


| _bative,, . and. “substantial 


“Law a: 


| Ai. In: a contest of a patent’ ‘ap- 
plication for a lode mining 


INDEX-DIGEST 
ESTOPPEL—Continued Page " EVIDENCE—Cntinued Se és a. ee 
- in’ state. court based on - ‘BURDEN OF PROOF—Continued — Pago: 
| ae use, will be estopped. “ evidence. Because a graz-— 
from asserting any result-_ f. ing | trespass proceeding 
_ ing decree.of the state is not a criminal proceed~ 
cout for any purpose..-. gg - ing, it need not be proved sage 
- 7 --beyond a — reasonable. 
“ EVIDENCE ~ doubt that a particular 
_ GENER ALLY ees it ~ individual = committed 25 
1. Extrinsic. eyidenbe ‘may. be ne ee aes cee ai 
: = The: ‘Government has" the. 
_ » vused.to make. definite the ay 
description in -a-private _ burden: of ‘proof that the. 
~ deed which’.contains, a “contractor failed to de-_ 
ae latent io mbiguity, “e ither - liver: ‘the goods. The con~ 
. to determine. actual or tractor has: the. burden . 
color of . title. Therefore, . ‘of proof | that’ its failure 
- a color of title claimant. wee excusable, Where the — 
may introduce pray a % only evidence of excus- — 
perinnee  -t5. establish | ability was. a letter from 
hother the: Ace ds in her the contractor saying that : 
_ chain of title were based | a es eae mare 
upon plats, records and A eat acca cere saan aoa 
' other documents which pone’. ane Pee Seeay 
can be read together ‘with saben . al ol ’ system 
- the deeds as creating a checkout’ and software 
color of title beyond the debugging, the contractor 
‘“eettial title sho wn Anan has not carried its burden. 
official © federal’ survey of ‘proof.of excusability .~’ 
Tat 276 and the cua is pen i LT 
“ When 33 percent of the avail- PRESUMETIONS «: cee ha 
able forage in a grazing 1. One challenging the accuracy: - 
allotment is on federal of an appraisal of water 
land and the remainder based. on fair-market 
is on private land, it is value must show by. sub- 
_ appropriate to find. that _. stantial evidence the na- 
. 33 percent. of the. forage __ ture.of the alleged error; 
consumed. by cattle . where the appraisal has 
_ throughout the allotment: been . conducted in. ac- 
was federal forage, in.the cordance with generally 
absence .of evidence to , accepted appraisal  prin- 
the COnLEARY = - Ja 475 ciples, allegations of error 
BURDEN OF PROOF aye “+: unsupported by evidence | 
- hs , 
iL After Holding | a héaririg pur- ew Ehpeeen hile wale t . 87 
- SUFFICIENCY 


- laim, the Board of Land. _ 
». Appeals-may remand. the | 


ease for further’ ‘hearing — 
to .complete:: the record 
ea regarding the “: avail- 
“ability and . expense’: of 
~~ necessary financing, Jand -. 
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EVIDENCE—Continued 6 © ote 
_ SUFFICIENCY—Continued eS ioe, hte Pa 
and. water (2). the ex- 
pense of labor,. and. (8) 
_ the expense of compliance 


FEDERAL COAL MINE . HEALTH: AND 
SAFETY ACT OF 1969—Continued 

ADMINIS TRA TIVE PRO: CED URE—Continued 
Hearings on 
Amendments to Pleadings ea | ‘Page 


A The: Interior Board: oF Mine 


_ tection JaWSeoo ics fo S280 
2. ‘After holding. a, hearing. /pur-. not overturn a procedural... 
 suant.to the. Administra- ruling by an Administra- 
. a ae, Procedure..Act; an tive Law Judge disallow- ~ 
| . Administrative.. Law. - Ing’ an amendment‘‘to a° - 
_ Judge may--properly find ‘pleading unless the record 
that a person has: coni- | manifests : an | ‘abuse of. 
. Initted a. grazing trespass ' discretion by ' showing 
if-that finding is in ac- ‘such. ruling to have a. 
. cordance with and sup- clear’ prejudicial’ effect: . | 
ported :by reliable,...pro- _upon the objecting party- 100 
_ bative,. and. substantial : 
- evidence. Because a graz- © Generally’ 
_.: ing trespass proceeding is _ 1, The filing of a timely. ‘notice 
not. @ -eriminal proceed- = of appeal stays the effect: 
_. ing, it need not be proved of an_initial. decision. by. 
~ cbeyond . .a_.. reasonable an. Administrative . Law 
doubt’ that..a- particular | 7 Judge by operation, of 
_. individual .committed the — | law, preventing it from _ 
3 Trespass poteeks carta 415 : becoming final, but ‘such. 
| : a stay is not a restraint. 
FEDERAL COAL: ‘MINE. HEALTH AND on further. enforcement 
SAFETY ACT OF 1969 | action by MESA based 
| ADMINISTRATIVE PROCEDURE = _ upon the notice of viola-. 
Appeals .- a aa _ tion or order of -with- 
drawal under review. 48 | 
1. Ina civil penalty eretsedlis CFR 4, 594 ee 124 
‘where an Administrative | : a eee 
‘Law Judge ~ applies’ an "Penalties. | oe 
' amended version of a | 1. Where the vere ae that 
“mandatory standard ° al- ' the Administrative Law 
“leged to have been’ vio- '- Judge has taken into con- 
"lated in lieu of the version sideration all «relevant 
in effect at the time the mitigating factors sup- 
citation was issued, ‘he ported by the evidence, 
errs, and where he has and has fixed the'amount __ 
~ made all of the basic of the penalty -accord-  -- 
-- findings necessary to _ ingly, in the absence of a 
_. apply the correct version  — showing of an abuse of 
of the pertinent manda~ . __ discretion on _ his part, 
. tory ‘standard to. the the Board on appeal will 
facts, the Board may. so not further modify the | 
apply the correct stand- — - penalty assessed.....:.. | 202 
Bet io nee ok APPLICATIONS FOR REVIEW | 
. gaving. time and expense, | 
‘rather than remanding. Investigations — 
30 U.S.C. §819 (1970); — 1, In the ‘circumstances of a 
438 CFR 4,608, 4.605, | given case, an -Admin- 
4.509(b) ote scenes ecoe ~ 103 


with environmental _pro- 


‘Operations Appeals wil 


istrative Law Judge may | 


FEDERAL COAL MINE HEALTH AND 


>: SAFETY ACT OF. 19¢9-;,Gontinned 


APPLICATIONS FOR REVIFW Contant en 


Pra ao 


_~ Investigations—Continued _ 


\ Page 


properly rule that a’ ae 


ing, by itself, is sufficient.” 


DISCRIMINATION ee ae ae 
Filing Period 


-» to satisfy the requirement ;* 
* of sec. 105 of the Act.that 

- the Secretary shall’ cause 
ay ‘investigation’ tobe 
‘a made as he deems ‘appro- | 


(394 


~ hs The 30-day ‘period in’ sec, ri 


alleged” 
~~ conduct in’ 
for a safety. complaint | 
| who has not directly. re- 
ported to the Secretary or 
his. authorized representa- 
_ tive must show that it was 
his intention to’ contact: 

_ the. federal” authorities 
- before the pr ntection” of 
a the Acti is invoked_ Sameer : 


| -110(b) (2) of the Act for 


the filing of an applica- 


, tion for review ‘of alleged 
_. discriminatory. 
_ is. a statute of. limitations | 
and is therefore an affirm- 
. ative .defense which: is 

waived - 

- paised. 30 U.S.C. §820 
(b) (2) are ae 


if not’ timely 


Intention. 


“retaliation 


Scope of Review: se 


| he A finding that an aporatol 


a violated mandatory safe~ 
ty standards is irrelevant: 

“in a proceeding’ brought _ 
by | a miner | pursuant 
to sec. 110(b) (oon of the | 
| . Act, 30 U.S.C. §820(b) (1) _ 


(1970) . citi a 


conduct - | 


877 


if “Any miner ‘seeking relief-from.. 
e discriminatory | 


877 
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FEDERAL: COAL MINE ‘HEALTH. “AND - 
SAFETY ACT OF. iia 


LA 


2. 


ENTITLEMENT OF MINERS | 


Compensation | oe : 
| Generally DOME 


claim © “for” “compensation” 


‘under 


“sec. 


Page 


110(a)' ‘for 
miners idled” by a with- 
“~~ drawal order issued under 
“sec. 104(a) of the Act is 
sustainable: ‘only’ as ‘to 
those ‘miners - spécifically 


~~ withdrawn from.the mine - 
“or an area of:the mine-by 


. the terms of: the with- 


dr awal order as issued _.- 


i 


255 


claim. for “compensation 


7 under sec. 110(a) at. the > 


rate allowable for with- — 
’ drawal’orders issued for 


an unwarrantable failure’*’ 
to comply with :a manda-: : 


tory standard is not sus-. 

_.tainable where such claim 
is predicated. upon, _an 
imminent danger with- 
drawal order issued under 
_ See. LO4(ay’ of une Act. ~ ’ 


Good Faith - . £3 
1. Any miner soaks relief from a 


an. allegedly , discrimina- 


_ tory. discharge, or yefusal 
to rehire in retaliation for . 
8 safety complaint, to the 


_ ‘Seeretary or his author- ve 


ized representative anda - 
‘ refusal to work must show ~ 
--as part of his prima facie 


case ‘that’ his complaint . 


was ‘based upon a. good 


faith belief that there was 
a dangérous condition or 
| . actice. opel te 


EVIDENCE 
| Credibility of Witnesses | | 
A In the absence of a clear and | 


_ convincing . showing. of. 


prejudicial . error, a 


7 not be: disturbed on. aps 


336 


. Judge’s findings as to. 
| witnesses’ credibility. will 
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Re vedas ee Fee ‘MANDATORY SAFETY STANDARDS care 


_ EVIDENCE—Continued ion i 
_ Prima Facie Case page ‘ Accumulations of Combustible Ma~ 
if The mere showing by. MESA : terials | 
that. a methane monitor Generally - ae oot Page 


was not set to indicate a 1. The phrase “shall be cleaned — 


. -true reading does not in 


~ itself prove a prima facie © 


_: Violation under 30 CFR 
_ 75.313 in that.the terms 


_- “operative” and.. “prop- 
erly maintained”’ refer to 


‘up.and not permitted to 
accumulate’? encompasses _ 
» but one act of violation 

of the safety standard | 


set forth in sec. 304(a) 


of the Act an in 30 


‘thé functional properties chia hicdahbare saa a 
of the taonitor and’ not Congressional Purpose 
| “its. calibration. which is 1. The Congressional purpose. ce 
| ‘encompassed within the : ae a Lage : ) of 
fe ‘3 tained in a) of 
term frequently tested’. 919 shies Net wed GoantaHhees: 
“EEARINGS | o rather than eliminate, the | 
"Admissibility of Evidence. “inevitable accumulations _ 
aL wa an inspector-trainee ‘of combustible materials © 
observes | ‘conditions and - in active workings of-coal 
” ‘practic eetigs a ante Galea. mines so that they would © 
“vant. to a, notice or order Be: unlikely Ww contribute 
7 issued under the Act by eae ure ae eae 
an inspector the former’s BES, GO SDS PADNEE 
7 ‘ SIONS 22 2S eee 455 
ex ee regard vars” Cozl Mine Operator Responsibility: 
' to is not. inadmissible on at 
| 1. At least.three specific obliga~ 2 
the ground that. he is not _ tions, are im d. 
posed, ‘upon 
a an authorized representa- | coal mine operators by 
| ‘tive of the Secretary..._- 394 the provisions of sec. 
IMMINENT DANGER _ 7 _ 804(a) of the Act and 30 
_ Extent of Withdrawal - CFR 75.400: (1) to inau- 
1, -In the review of a-withdrawal : gurate and maintain reg-. 
_ . order ‘issued under sec. ‘Wlar preg aa te aman | 
104 (a), the inconsistency ee 
SoC gee i : - that: inevitably accumu- 
between an inspector’s -late.as a result of ordinary - 
finding of imminent dan- .. and routine mining ‘oper- 
~ ger and. his.-failure to. ations; (2) to clean up as © 
_ withdraw men. from one promptly after discovery 
of the areas logically... as reasonable, éxtraor-.~ 
affected thereby, should. - dinary accumulations - of. 
not be relied on directly - | - combustibles. | resulting 
pea) find that no immiment me .., from ..such: incidents as 
i. danger existed but it is roof, falls, belt breakage, _* 
* not improper to rely on and haulage accidents; 
_ that inconsistency ‘indi- and (8) to diligently pur- 
* reetly in ‘determining 'the “sue prompt, discovery of 
” “inspector’s credibility’ at = such accumulations — in . J 
‘the héariig: lv. 332 "active workingg.__2 022. 459 
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aD ignition sources. 22. 


460. 


Elements of, Proof. . es . Page Violations . . ; OR xl (Page 
| i. The elements - of proof | ad The- mere. presence. of: a de- = 
| - required _ to. establish. a ee posit or ‘accumulation of © 
~ violation of the | safety coal dust, float coal dust, _ 
standard | under sec. ‘ loose coal or. other com-" 
804(a) of the Act, or 30. *bustible — materials: in 
. CFR. 75. 400, are: (1). that. ~ active workings in a coal 
an. accumulation. of: coal. ~Inine is not, by itself, a 

dust, float .coal dust. de- * violation of ‘sec. 304(a) ‘of 
“posited on rock lant the Actor 30 CFR 5. | 
surfaces, | loose coal, - A002 ee. 
other combustible. iiates | 2, Where a large apgumuletion 
rials existed in the active — > = 22 O£ combustible oe 
workings of a coal mine; “was present” the 
- (2) that the coal mine op- ___ ‘active workings of a ‘coal 
erator was aware, or, by — ~ mine, consisting mostly 
the exercise of due dili- of spillage caused. ‘by':a.~ 
~ gence, should have been — _ defective beltline, and the. 
aware of the existence of . coal mine operator, with- 
“such accumulation; ‘and in. a reasonable time 
(8). that. the operator | after discovery, | - dis- 
failed to clean up such: , patched a sufficient, num- 
accumulation, or. under- _ ber of mine ‘personnel. to 
_ take cleanup, within. a promptly clean up_ the - : 
. reasonable time after dis- accumulation, the opera- Si 
_ tor did not permit the | 
af CONE after discovery om ie? &: accumulation, and: ‘thus, 
| should have ia made. ‘8 460 did not violate the safety“ 
Reasonable Time ee standard of sec. 304(a).of — 

A What constitutes | a Whsaons the Act or 30 GFR. 75.- ° 
able time’ within, which : ~ 400-2 -_-----~------~-- 460 
"an operator may clean up Methane Accumulations) 

an accumulation after dis- . ts 1. Neither the Act nor the regu- - 
covery, in order to avoid eae _ lations provides that the 
| violation of sec. , 304 (a) of — _ mnere presence of methane © 
: the Act, or 30. CFR ‘ | gas. in excess of 1.0: vol- 
75. 400, depends upon a -ume per centum is per 
ease-by-case | evaluation _ sea violation-..-----~_- ss 919 
of the likelihood ,of the “Protective Equipment 
. Spillage to contribute to . 4 Under 30 CFR, 77. 403, 36 FR | 
mar} mine fire or to propa- 9364 (May. 22; ‘1971),. an 
“gate an-explosion.: Factors _ operator was obliged to 
to be considered ‘include ae rovide front-end loaders — 
ea a eae ; “with roll a 
the mass, extent;-com- leenagd. a ee 
| pes ns -ditioned, however, on 
-bustibility, and. volatility there’: pelle a necessity - 
of the | accumulation, as ‘therefor, and :when there 
well as its proximity: to ‘was only an extremely 
460 ‘slight chance of rollover, = 
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_ there was no such neces- 
sity and accordingly no | 


Opheation to do SO..- aes 


Roof Control © 
1. A violation of. 30 CFR 75. 200 


is established where -it is 


| ghown: that an operator 


. failed to comply with the 
. provisions of its approved 


Page: 


103 


roof control plan in that 


destroyed . by loosening 


_. two roof bolts for use as 


— eable anchors eeessade 


Venitilation Plan = Mees,” 


A Where, 
. modify the application. of 


“.. the. safety 


Ld Evidence of ‘failure by ‘an 


| z the. roof bolting pattern | 
te prescribed . _ therein was 


470 


operator to’ comply’ with 


proved - ventilation plan 


‘the provisions | of its ap-— 


| constitutes a violation of. 
80 CFR 79. 316-_~---~-- 


MODIFICATION OF APPLICATION OF MANDA- 
TORY SAFETY STANDARDS 


Generally _ 


ina scoseedine: to 


mandatory 


470° 


standard requiring that . 


‘with canopies 


self-propelled electric face 


equipment be equippéd ne 


(30 CFR 75,.1710-1), a 


* eoal mine operator proves 
“that the state of relevant 
mining operational condi-_ 
tions varies from time +o 
time and does not-remain | 
static, it. is error for.the’: |° 
, Administr ative: : 
. Judge to grant.relief on | 
the basis. of the state of . 
such conditions at a par- 
- ticular point in time or at 


- a particular operating lo- 


cation 
disregard of the varia- 
. bility of those conditions. — 


in. the mine in 


or cabs = °: 


not . necessary .. for.. 
_ operator to prove that no 
such. technology exists in 
_ order. to prevail-__ Seite 
NOTICES OF VIOLATION = 


heights above 56 
inches where the Petition 


' for Modification prayed 


for relief only in sections 


- Where the mining height 


is 56 inches or less. 2 


3. It is error for the Judge to 
deny all relief that’ is 
- requested where the evi- | 
_ dence of record will per- 
- mit: the granting of some 


Burden of Proof | i : 
1. Where an operator has estab- 
lished a: prima facie case. 


of diminution of. safety, 


thei issue of the availability 

of technology 
would allow compliance 
‘with a mandatory safety - 
; standard without a. dimi- - 
nution of | ‘safety is an 


which 


affirmative defense “4vail- 


-able to the Mining’ En- 


forcement ‘and Safety 


SAFETY ACT OF 1969—Continued 
_ MODIFICATION. OF APPLICATION OF MANDA- 
| TORY SAFETY STANDARD S—Continued 


Generally—Continued 
“2. It Js error to grant relief in 
‘mining sections with min- 

ing 


_ Pawe : 


208 


209 


Administration, and it is — 


Reportable Accidents a 


Law . 


As The. ‘unintentional covering 
| by intentional roof fall 
of a continuous’ mining © 
* machine | 
‘mining’ constitutes 2 ‘re- 
portable: accident pursu- 
- ant to sec. 103(e) of the 

Act, as implemented by 

30 CFR 80. ae | 


during pillar 


Sufficiency ; 7 
a Tt is. improper. to ithe a." 


208 


: general regulation gov- 
. erning ventilation plans 
_ where — the alleged viola- — 


the. 


208 
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PENALTIES—Continiued a ; 
Page - wh 


HEALTH AND 


» electrical-equipment____- 


dice the operator where 


111 


_ Sufficiency—Continued ‘Page Negligence ean 
_ tion is based solely on an. 1. An operator can be liable for © 
excessive accumulation of a civil penalty under sec. — 
methane GA. ooo — 919 109 of the Act even | 
PENALTIES © , os . though there is: no’ ‘show- 
: Amounts. oe | ing of negligence. on his 
part. Negligence is con-. - 
1Ina sec. 109 de novo “pro- sidered solely in deter- - 
ceeding, an Administra- os - mining the amount of ‘the | 
tive Law Judge may enalty___.. 
- determine an amount of al Ea: aoe 
civil - penalty’ for ‘viola~ Procedure: of Assessment 
tions charged and found 1, A technical defect in the 
- to “have occurred higher assessment: ‘process does 
“than that’ proposed by not affect the jurisdiction 
the MESA Assessment ~ of an Administrative ‘Law. 
 -Office for such violations ~~ Judge and, in. ‘the absence | 
_. where such determination > GE. prejudice to a party, 
is based upon considera- | "may be cured’ by an 
tion of the ‘statutory _~ amendment to the | peti- % 
criteria and findings "7 | Othe 3 ee ee 202 
which. justify: his assess- REGULATIONS | : 
7 ments-_---. Ok en ee — 100 |. F 
| enerally — . 
Elements of Proof. $i, FE An operator’s failure: to iiotify” ; 
1. Although. the fact of violation . ‘MESA: immediately of a 
.. of. a mandatory health. or gas” ignition, in ‘accord- 
. safety. standard. by a : ance with 30 CFR 80.11, 
' corporate. coal -mine constitutes 2 violation of 
operator is a necessary “ sec. 103(e) of ‘the Act 
. element of. proof,. such | ‘ (30 U.S.C) -§813(e) 
.. proof is. not. legally - re- : (1970)).-~----~2--- 2+ -- 1003. 
. quired to be established REVIEW OF NOTICES AND ORDERS 
. ina separate or. consoli- Gen erally ae 
. :dated proceeding against. ist é di 
. such operator. as a con- procee ing for review ree 
«dition. precedent to insti- asec, 104(c) (2) order of 
> tiline: oa, wooed ae withdrawal, the validity, 
against. an. dpent ‘of such : substantive: ee ee 
- operator under sec. 109(c) dural, of a. precedent sec. 7 
of the Act..80 U.S.C. 104(c) (2) order -of with- 

§ 819(c) (970). - 960 drawal-is not in issue.and™. 
Existence of Violation ae ey ney Pe cece ate 5 
“Generally. oie the Office of Hearings - 

1. A violation of 30 CFR 75,805 “ Ee eae _ ; oe . ie sere 
- ig established where it is’ a, 3 
. shown that Miller plugs, ‘ late comprehension of the | 
>» ‘eonnectors: of the single- _ standard for unwarrant- 
_ phase variety, are being able failure by the issuing _ 
employed on high-voltage inspector does not preju- 
202 
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FEDERAL COAL MINE. HEALTH AND. 
_ SAFETY ACT OF 1969—Continued 
- WITHDRAWAL. ORDERS—Continued eke 


- Generally—Continued . 


the. facts as found ae 
port a conclusion. of un- 


a warrantable. failure using 


- Page - -Specificity—Continued Page 
- _ see. 104(e) requirement ae 
. that. orders. ‘issued con- 
tain a detailed descrip- 


. the. proper standar oe 489 tion of such conditions | 
TEMPORARY. RELIEF . , : | or practices demand that, 
- Generally . G such an order be vacated. 454 
1. Temporary relief fom” the | Unwarr antable Failure , | 
effect of a notice: of viola- 1, ‘The misfeasance of a preshift 
~-tion: ‘issued -under. sec. examiner in failing. to: 
104(b).in the form of an _ detect. the existence of a 
order by the Board re-. violation of. the Act may _ 
_ straining MESA from is- . be'imputed to the opera- 
_ “suing an order of with- | = . tor s0.as.to support a con- 
drawal thereunder. during _ clusion of unwarrantable — 
the pendency of .a review failure on the: operator’s 
; = proceeding pursuant _ to part. ee Ron fo cacteh oe 489 
~.. sec. 105 of the Act is ex- 
ape essly barred. as a matter. FEDERAL EMPLOYEES AND OFFICERS 
_ of law. 30 U.S.C. § 815(d) - GENERALLY | 
- (1970), 48 CFR 4. Bie, ‘124 1. It is not the veengueibnity of . 
UNWARRANTABLE FAILURE Bureau of Land Manage- 
Generally ment employees to de- 
1; The phrase. anwarrantable cipher ambiguous bids for | 
‘ i Faurecdo comply means outer continental: ‘shelf® 
- the failure of an operator -oil and gas leases in order 
to. abate a condition or to save the bidder from 
: practice. . constituting a the ee - ree 
violation of a mandatory , Rites Megnge : 
standard it knew. or “which was apparently i ae 
should: ne known ‘tended for one tract and 
existed, or the ‘failure _ contains data appropriate 
Omar hr ane - for that tract, but identi- 
to abate such a condition | aoe | f | 
or practice because of a. - fies a different tr aches the — 
a aecee Aen dilizenee: ee ; subject of the bid, is prop-_ 
because of indifference:or ¥ ek Cacia “for the 
lack of reasonable care. ‘. ‘identified “tract a aead 114 
30... U.S.C... § 814 (ec) | _ 2 Pe Ta. | 
(1970) ----------------- 127, FEDERAL LAND POLICY AND. MANAGE- 
WITHDRAWAL ORDERS ‘ MENT. ACT OF. 1976 ess 
Specificity © GENERALLY 


104(a) with- 1. (Under sec. 402(0) of the Fea 


| 1. Where a see. 
Vises VERE’ oa drawal order fails to give 
any ‘description of the - 
conditions | or. ‘practices 
assertedly - creating’ the — 

- alleged imminent danger, i 

the’ various portions of 

the Act relating to the 


receives. 


_-eral -Land. Policy and. 
_. Management Act of 1976, 
48 US.C.A, § .1752(e). 
se (West: Supp. 1977), the 
_ holder : of an expiring 
: grazing : ‘Jesse’ 
first priority for the new 
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FEDERAL LAND POLICY AND MAN- 
AGEMENT ACT OF 1976—Continued 


"GENERALLY 


“4. Where there i is a final admin- 
_. istrative determination of 


...the assessment of dam- 
.. ages for a grazing -tres- 

-pass. by a. licensee, - no 
. license or. permit. should 


25 4-916—78 8. 


. AT6 | 


- GENERALLY—Continued Page  .GENERALLY—Continued | ' Page. 
ease if the requirements. thereafter be issued ae as 
~of sec. 402(c) are. met. ‘renewed until payment 
-. Therefore, a. conflicting of the assessed amount... 475. 
* applicant is properly de- 2. Under the Supremacy Clause; 
'.. nied the lease -where the U.S. Const., art. VI, _ 

_. renewal applicant meets | el, 2, federal laws, in-. 
= those requirements oes 875 sliding federal grazing 

GR AZING LE ASES | | ~ regulations, override con-_ 

| GENERALLY flicting state laws ‘with — ; 

1. Un der sec. 402 (c) of the Fed- respect-to public lands_- . 476. 
"eral Land . Policy. and ADMINISTRATIVE LAW JUDGE ne 

- ‘Management Act of 1976, 1, Administrative ‘hearings Te-_ 
7 43 U.S.C.A. § 1752(c) “guired in grazing | tres- 
. (West. Supp. 1977), the “pass cases are not an 
holder. of an expiring unlawful exercise of judi- 
_ grazing lease receives first cial power and meet con-. 
_.. priority for the new lease ' gtitutional requir ements te 
_ if the requirements of sec. _ and the standands of the — 
_ 402(c) are met. .There- Administrative Proce- _ 
_ fore, a conflicting appli- dure Act. The constitu-_ 
_. cant is. properly. denied tional requirement of due 
the ‘lease where the re- _ process is not violated 
_newal applicant meets merely because an Ad- 
_ those requirements.._.—- 875 ministrative Law Judge | 
; oo 2s . is employed. by the De- 
- me Under : sec. “402(c) of: the © _ partment ae the Interior 
ar _. Federal Land. Policy and . TRESPASS | 
- Management Act of 1976, 1, One who. prazes. Tivaeeks in 
43 U.S.C.A..§. 1752(c) a grazing allotment with- 

a le (West Supp. 1977), the out authorization prior. . 
---holder of an expiring to the issuance of a 
grazing lease receives first license commits a grazing 7 | 

~~" ‘priority: for the new’ lease .. trespass__.__ Seem see 475. 
if the requirements of 2. Under existing | regulations, PY 
gece. 402(c)° are’ met. where a grazing trespass 

_ Therefore, a conflicting is. not clearly willful; - 
‘applicant “is . properly damages are to be com-— 
© denied the lease -where puted at the rate of $2_ 
_° the’ renewal applicant per AUM of federal for- | 
~-meets ~ those » require- - age consumed-~or the = | 
ments-—_2__~---__.. ene 875 -. commercial rate, which- on 
GRAZING PERMITS. AND LICENSES ever is greater-_____-.—- 


“475 


3. Where there is a final. ad- 


-ministrative. 
tion of the. assessment. of 


damages for a grazing 


deter mina-_ 


trespass by a licensee, _ 


no license or -permit 


_ should thereafter be is- _ | 
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- sued or 
. payment of the assessed 


renewed = until 
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. “Page: 


AT 


4, When 33 percent: of “the: 


; available forage 


In a 


grazing allotment is on 


a oe | 
evidence to the con- — 
trary___--— i ee 
5. Pursuant to. the Property 


federal land and the re- 
mainder is on private 


land, .it'is appropriate to 


find that 33. percent, of 


the forage consumed. by — | 
cattle throughout the al- — 
lotment was federal for- : 


in the absence of 


Clause of the U.S. Const. 


AT 


art. IV, §3, el. 2, Congress 


_ Grazing Act, 43 U.S.C. 


§315 ef seg. (1970), and 


: other statutory authority 


_ which.empower the Secre- 


tary of the Interior to 
define what conduct con- 
- gtitutes & grazing trespass 


and to determine whether 


' or not an individual has - 


ts - committed a trespass -_.. 


6. There 


administrative pr oceeding 


 guch as a. ‘grazing tres- 
| pass hearing____-__. Sees: - 


ay Administrative : hearings Te- 


quired in grazing trespass 


cases are not an unlawful 
exercise of judicial power 
and meet constitutional 

-- requirements 
| _ standards’ of the. Admin- 


and. 


is no constitutional - 
right to a jury trial inan 


the 


has enacted the ‘Taylor | 


ATS 


GRAZING PERMITS AND. LICENSES— - 
‘Continued - | 
- PRESPASS—Continued 


. | Page | 
8. Where-cattle are admitted to. 


an allotment at the begin- ~~ 


ning of. the usual. grazing — 
season but prior to the 

- issuance .of .a license for 

- that season, and payment | 
is later made by a check: 

- which recites that it is... 
“payment in full for 1975 
_ grazing fee,” the ‘Bureau 

of Land Management’ 
may ‘properly deposit the 
check, allotting” part of 
the proceeds for the graz- 
ing license for the rest of 
the season, and deposit 
the remainder of the pro- — 


ceeds in a ‘Suspense ac- 


~ “eount: pending resolution | 
‘of the trespass. Such ac- 


tion indicates that the 


check was not accepted i in 
‘settlement of the tres- 
pass damages, and cash- 


ing the check does not 
constitute an accord and 


satisfaction. of. the tres-:_ 
pass camanees Me see vanes | 


HEARINGS : . 
(See _ also Administrative Procedure, a 


476 


Federal. Coal Mine . ‘Health » and 


‘476 


ing Claims, 
velopment. Act, 


Surface Resources. Act.) - 
1, After holding | a hearing £ pur- 


 suant to the Administra- 

. tive. Procedure Act, an 
Administrative. Law 

_ Judge may properly find 


‘Safety Act of 1969, Grazing Permits - 
and. Licenses, Indian Probate, Min- — 
Multiple: Mineral De- — 
Rules of Eee 


_ that a person has com~ | 


istrative Procedure Act. — 


eoBhe* 
-. quirement: of due process 
_ is not violated merely be-_ 
--eause an Administrative 
~ Law J udge is. employed 


constitutional  re- 


by the Department of the 


: Interior_.--.- ae i earrer 


~ mitted a grazing trespass —- 
if that finding is in ac- ~~ 
cordance with’and sup- 
ported by reliable, | 
- probative, and. substan- 
‘tial evidence. Because a 
grazing « 
ceeding is not: a-criminal 
proceeding, it need: not 


trespass... pro- 


= -HEARINGS—Continued 
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* ‘Rage - INDIAN LANDS-Continued Ge te 
_ be proved bevene a i OEDED LANDS—Continued - oe Page 
sonable. doubt that a 72 Sec. 25 of the Act of Apr. ela 
particular individual = 1904, which authorized 
committed the trespass. 475 _ the application » of the 
_2. There is no- constitutional 7 _. Reclamation Act of 1902. 
tight to a jury trial in an ‘to the Yuma Indian Res- 
administrative | proceed- -  ervation, did not repeal 
“ing such as a grazing Oo by implication sec. 17 of _ 
‘trespass hearing. —_ _- | 6476 . the Act of Aug. 15, 1894, | 
3. Administrative hearings re- which provided for the” 
quired in grazing trespass cession, reclamation and 
eases are not an unlawful ~~ allotment - of © the Reser- ee 
exercise of judicial power — vation, and isin no way 
and meet constitutional _ inconsistent _ _with the . ae 
' requirements and the 1894. 7 ae ei Co ae 
ee standards of the Admin- Oe _ Assuming that the Acti “of | 
: istrative: Procedure Act. Aug. 15, 1894, was a con- 
os The constitutional To- |: ' ditiorial’ rather ‘thai an’ 
- quirement of due process | absolute’ cession. by the 
- isnot violated merely De Yuma (now Quechan). 
_ cause an Administrative ee ee eee 
Law Judge is employed _. Indians of their rights to. 
| ~ by the Department of _ the nonirrigable lands. in. 
7 the Interior... -.------ 476 the Fort Yuma Indian. 
INDIAN LANDS ae Sea cosa a ae 
conditions on the part of ©): 
(See one Indian Pr Probate, 7 of the United States were: . 
GENERALLY Ceres | ia seg? sega 
ai The: ‘Department of: the In- ey eae aee eae ie a 
‘terior does not have the iain rca alee are 
authority to. modify a . 4, The administrative treatment _ 
. statute ratifying an agree- of land | as reservation - 
. ment. with. an Indian | land under the. jurisdic- 
tribe on the grounds ‘of. tion of the Bureau of 
7 fraud or coercion In the .- é | - Jndian Affairs for many 
execution of the agree- | purposes is not dispositive 7 
_ment_.-------- sila a aac i of the status of the land. 
-CEDED LANDS. | in the face of clear legisla- :e 
1. EBS: Agreement of ‘Deo. 4, eee eae 2 
1898, between. the umn von demonstrating. that i 
-. (new. ‘Quechan) Indians | wee ppeorveny sag d, : 
and the United: States, even without conflicting 
ratified in. sec..17 of the administrative treatment — 
__ Act of Aug. 15, 1894, was of the lands as public’ 
an absolute, present ces- ‘domain. or under the 
~ sion of any and all in- jurisdiction of ‘the -Re- 
~ terests of the Indians to - elamation Service. “The 
the nonirrigable lands in a Department - has the | 
. the Fort Yuma. Indian authority: to resolve. dis- 
Reservation. created. by - ~putes and correct ‘errors. 
- Executive Order of J an.9, 0 in -the: status of lands: 
ie 1. 
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INDIAN LANDS—Continued ot INDIAN LANDS—Continued 


_ GRAZING | - i“ RIGHTS-OF-WAY—Continued © ss Page 
Appeals ie oy consummate a lease. of - 
Generally | Page - tribal tidelands as a condi-— 
i A person who has no interest | - _ tion to receiving the grant —_ 
a that. would be adversely of a right- of-way over the ~~ 
| affected by the outcome - | tidelands._ _-.-- ns ee "939 
of an appeal is not an 3. Appellant was. cae to 
. Interested party and serv- | complete a lease of tribal 
ice of an appeal on such S| _tidelands before it could 
_. person is not necessary | subject them +o public - 
under 25 CFR 2. ae — 489 use. The foremost con- . 
Sales’. - dition of the right-of-way 


grant was that the.public 

-. not have access to tribal 
tidelands before a shell- 
fish protection plan could — 
-be incorporated’. in. @&®  — 
lease of the tidelands._. 939 — 

d. There was an unauthorized — at 


. Generally = 
- 1, Submission of more than one 
~ bid on any one unit by 
"any. given bidder is con- — 
. sidered proper unless pro- | 
hibited by the sale terms. 439 — 


caimiaeh ailet PenaETTS. 7s. - opening. of the. right- -of- 
Oil and Gas a way. by. appellant. before 
i, Oi and’ gas. se sauuedl from 7 | completion of a. tidelands | 
leases of Fort Peck tribal - Jease agreement_...-.-- 939 
| inde cannot. be taxed . 5. Appellant was required to 
| . by the State of Montana. 905 make improvement on = 
RESERVATION BOUNDARY | the right-of-way before it: °° 


could -be opened. to the .~ 
public. The Bureau of :.:- 
. Indian. Affairs’ was. en-: |’ 
titled to cancel. the 
- right-of-way grant in ac-_ 
cordance with 25 CFR 
- -161.20(a) when appellant == 
| violated this condition - - ~ 939 
TAXATION — : — | 
I, The taxation © proviso’ ‘con- 
| tained in 25 U.S.C. §398 fs 
(1970) does not apply to | 
leases entered into under the | 
1938 Mineral Leasing Act. 
5 U.S.C: § § 396a-396f 
- (1970). States cannot tax 
the production of oil’ and 


me i Once boundaries of a reserva- 
tion are | established, 
~ neither the ‘boundaries 
nor title to tracts within. 
_ them can be altered or 
i. abolished without. a, clear 
statement of Congres- 
sional intent to do SO__- 72 


RIGHTS- OF-WAY. 


1. It. was not error for. _the 
administrative law judge 
to’ interpret ambiguous 
- provisions of the subject 
--vight-of-way as if they 
. Were agreed to in an 

easement by contract 
through consideration of 


_.the intentions of the _ | | gas from ‘such leases. _ . ..- — 905 
_parties. If the easement _ TRIBAL RIGHTS IN ALLOTTED LANDS — 
_ Was created by Federal  =—s_—y ie A statutory option held. by 
grant, intentions of the | the Tribe to take such i in- 
parties could still be  terests in ands which 
a ‘ examined to resolve am- __ ‘pass to specific’ heirs or 
~ biguous language..._-.. 939 devisees who’ are: ‘not | 
2. The intention of the parties enrolled members of.'the > 


was that appellant. would — Tribe does not vest.-any 
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INDIAN LANDS—Continued — 
- TRIBAL RIGHTS IN. ALLOTTED. ; 


INDIAN PROBATE—Continued 
| DETERMINATION. OF HEIRS BY 


WAIVER OF AGREEMENT—Continued i 


- Page: | 


3 Be The Indian Sccrennisation 
Act, generally, recognizes 
two classes of persons | 
who may take testator’s 

lands by devise, that is, 
any member of.the tribe 
having jurisdiction over 
lands and legal heirs of 


LANDS—Continued Page 
: rights in said. iaeemesia 5 H quishment of her in-. 
_ until. _payment. by: the —  herited interest of a de- 
. Tribe-.of the. fair-market - ceased Indian’s trust es-.- 
value as determined by tate can be given no 
the Administrative Law _ -effect. Nor can such an | 
. Judge,, after hearing if de- instrument be the'basis - 
-manded, plus unpaid in- for a compromise settle- - 
“terest..-.---2--------- _ 854 ‘ment pursuant to 43 CFR 
2. Fair-market value date is 4.207 when the primary | 
~ considered to be the date .devisee disavows the al-. 
of" hearing to determine > -leged agreement. before | 
~ value or if no hearing,'the the’ Administrative Law ~ 
“date the Jtidge makes an JUDGE ei eetaee. Rte: 
“independent: finding and INDIAN REORGANIZATION ACT OF JUNE 18, ; 
judgment as to the fair- 1034 (WHEELER-HOWARD ACT) : 
market value of the _ 270.0 Generally 
| antereet to be taken..---_— 854. 


_ INDIAN PROBATE 


(See also’ Indian Lands and Indian 
- Tribes.) wee 79 
COMPROMISE SETTLEMENTS 
175, O “Generally” 


- Absent approval by . an aces | 


4as7 


orized . representative of -. the testator_....-------- 
the Secretary of the Inte- 940.2 Nonapplicability | 
rior a-document; p ae ort if Certain provisions . of the 
ing to constitute a. pri- . me 
mary devisee’s relinquish- ae Indian | Reorganization . 
tren Or” her inherited - Act, including the section 
“interest | of a deceased ~ which dictates. who may = © 
_ Indian’s trust estate can take testator’s land by — 
“be given no effect. Nor . devise, do not apply to | 
“ean such an instrument certain named Indian 
be the basis for a com- tribes in Oklahoma, in- 
_ promise settlement pur- cluding the Kiowa, — 
suant to 48 CFR ‘4,207 7 Comanche, an d Apache | a 
: ‘when the primary devisee tribes JPost. oo. gee 
_disavows the alleged _ peas mi’ 
’ agreement: before the Ad-- REOPENING —: 
“ministrative Law Judge_ 98 375. 0 Generally _ 
| ‘DETERMINATION OF HEIRS BY “WAIVER OR 1. Where no sate reasons are. 
AGREEMENT | 3 - alleged and the petition a 
200. oO ‘Generally | : for reopening is submitted + th 
d, Absent approval by an ‘au after the statutory, period. i 
"thorized representative of ~ for filing, 4 reopening wil 
“the Secretary of the In- not be allowed —------- 253 - 


‘terior a document pur- 
porting to constitute a 
- primary  devisee’s relin- 


- WILLS | | 
‘Gee also Inheriting, Felon) 
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* INDIAN PROBATE—Continued 
i _ .WILLS—Continued Se S : 


INDIAN TRIBES: 
(See also Indian Probate) 


— 425.27.0" State Law 


 425.27.2 Applicability t to Indian Eee, Z On Reservation 
FN ca ues : Page. <4, 18 USC. §1165 (1970) eon- 
1. A DOMEE of appointment is a _ firms the right of Indian 
power of disposition given -‘Tyibes ‘to control, regu- 
to a person or persons ‘late and license hunting 
acing a, ees and fishing within their 
own, | ne hone 
‘directs the mode in which Le oe | 
that power shall be exer- F JURISDICTION 7 
_- eised. by a particular ine 1. 18 U.S.C. §1165 (1970), con-. 
. strument.. Jt is an au- _. firms. the right of Indian 
- thorization to do an act Tribes to control, regu- 
which the owner grant-. late and. license. hunting 
ing the power might him- _ and fishing within their , : 
self by law fully perform_ 68 reservations ———--- ~~~ 7 72 
8. A power of appointment in~. - 7 
cluded in a purported MINERAL LANDS 
. ‘Indian will concerning . DETERMINATION OF CHARACTER oF | 
trust allotments or Te- 1. Under 30 U.S.C. § 262 (1970), ee 
'-~Strieted personal prop- a. valuable deposit .of — 
erty is not valid unless sodium must be leased = _ 
first approved by the Sec- | competitively | even... oa 
retary of the Interior or though the Geological 
his duly appointed sub- at _ Survey determination — 
ordinate. ____ Beers scant AGS that ‘lands are so known 
YAKIMA TRIBES i. - may have been made sub- 
| sequent to appellant’s 
436. 0 Generally | . fling of its is appieaton.. 042 
ae. statutory option held by . ae 
the Tribe to take such in- ‘LEASES ; 54 
eon in lands which 1. Under 30 U.S. C, § 262 (1970), 7 
pass to specific heirs or a valuable deposit of sodi- 
_. devisees who are not en- . um must be leased com-. 
rolled members of the ~ petitively even though 
Tribe does not vest any _ the - Geological Survey 
rights in said interests until ; determination that lands 
payment by the Tribe of are So known may have 
- the fair-market value as ~ been | made. subsequent | 
- determined by the Admin-. to appellant’s filing of its = 
istrative Law Judge, OY -¢ QD PHGRMON-.2eneace5 2 . b425 
after hearing if de- i "3 2. Under 30 U.S.C. ‘§§ 162 and | 
- Inanded, -plus. unpaid n= -2%.. ; 262 (1970), valuable. de- 
terest....._....._._._. 854. posits of sodium . com= 
a Fair-market value date i iscon- pounds are not open’ to 
sidered to be the date.of _ location and disposition 
_. hearing to determine under the mining Jaws, 
“value or if no hearing, ‘but. may be disposed of 
‘the date the Judge makes - only under the. Mineral ; 
an independent finding ~ Leasing. Act, except. for 
and judgment as to the certain. claims under. 43 . 
the fair-market value of ~OFR 38501.1-1(b), exist- 
854 ent at passage of Mineral » 


the interest to be taken__ 


‘HUNTING AND FISHING © 


Page | 


72 
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‘MINERAL LANDS—Continued “MINERAL LEASING ACT-—Continued 


_ LEASES—Continued » '  - Page -Generally—Continued _ : 
Leasing Act of 1920 which 396f (1979)) are not ; subject 
. have since. been main- _to-the taxation proviso con- 
- tained in accordance with tained in 25 U.S.C.:§398. 
_. statute and regulation = a= 9842 — “The 1924 Act’s (25U.8.C. 
PROSPECTING PERMITS a. “i | - “i §398 (1970) taxation proviso . 
AA ‘Under 30 U.S.C. §§ 162 aad applies to leases. entered a 
962 (1970), valuable de- | - into under the 1891. Mit q ate 

Spagite. of. sodium’ ‘¢om- _neral Leasing Act 25 oho eee 

be ee eee U.S.C. §397 (1970). eee . 905 
pounds are not open to _ OS 
location. and disposition 8. Fork Peck tribal andes. are ea 

under the mining laws, not “bought - and paid oo 
but may ‘be disposed of for” under 25 Us 8.0. 

- only under the Mineral . | $397 (1970) wo nnn nn enna 
Leasing Act, except ‘for APPLICABILITY | | Bs ena 
certain claims under. 43 1. Asilicate will be bneidereat tor ; 
CFR 3501.1~1(b), exist- . be-a sodium silicate and 

_| ent at. passage of Mineral ‘subject to disposal under - 
Leasing ~~ Act. of 1920 the Mineral Leasing Act. 

‘which have since been either where the sodium 

“maintained in accordance _ _ ‘within the deposit is'com- 
with statuté and: regula- a _ Mercially valuable or 
"tons. ----- ect ae B42 — where the sodium is.es- 

— “_ sential to the existence of 
MINERAL LEASING ACT ey the mineral_..__-_.-... ‘309 
(See also Coal Leases and Permits, Oil 2. Under 30 U.S.C. §§162 and 
and Gas Leases, Phosphate Leases _ 262 (1970), valuable de~ 
and Permits, Sodium Leases and. . posits’ of sodium come" 
Permits.) POE ge ES = | pounds are not open to — 
7 —- location and: disposition | 
GENERALLY | | : eed 
: under the mining laws,. 
Ld The Mineral Teas Net of - but they be disposed of only 

1920, as. amended. and under the Mineral Leas- - 

: supplemented, - Inost. re- _ ing Act, except. for cer- a 

z cently by the Coal Leas- .. tain. claims. under | (43. 

ing Amendments Act of _ CFR 3501.1-1(b), exist- 
1975, allows the Secretary _ent at passage of Mineral 

to authorize development | Leasing | Act of . 1920 

~ ‘of coal leases by methods’ which have since been — 
which: were ‘not utilized maintained in accordance 

i. by the industry at. the . with statute and. regula- 

GOT se 


_.. time of passage of the 


1920 Act. 


: ‘Secretary i in the 1920 Act 


and gas leases of Indian 


lands entered into under 


The broad. 
grants of authority to the ~ 


allow technological. de- 
~.velopments in ‘the coal 

~~ mnining industry.._.2. 

2. Oil 


the 1938 Mineral Leasing - 


Act (25 U.S.C. §§396a~ 


244 


LANDS SUBJECT. TO - en FR, o 
1. Under 30 U.S.C.. $8 162 : aaa 
: 262 (1970), valuable: de-. 
posits of sodium.:.com- ~~ 
- pounds - are not: open to — 
location and disposition 
under the’ mining laws, 


oe 


905 


B42 


but may be ‘disposed: of 


only under the Mineral  _ 
Leasing Act, except for 
| certain claims under 43 
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“MINERAL LEASING ACT—Continued 


LANDS SUBJECT TO—Continued 


CFR 3501.1- 1(b), -exis- 


INDEX-DIGEST 


— 


tent at passage of Mineral 


Leasing Act of 1920 which 


have since been main- 
tained in accordance. with 


statute and regulation —- 


- METHODS OF DEVELOPMENT 
1 The Mineral Leasing Act of 


1920, as 


supplemented, most re- — 
cently by the Coal Leas-— 


| -ing Amendments Act of 
1975, allows the Secre- 
. tary to authorize | devel-. 


342 


amended and 


-. opment. of coal leases by . 


methods. which were not 


utilized by the industry 


at the time of. passage 
of the 1920 Act. The 


- broad grants of authority 


~ to the Secretary in. the 
(1920 Act allow .techno-. 


logical developments in 
-, the coal mining industr y- 


“MINING CLAIMS. | 
(See also Multiple Mineral Develop 
_Inent. Act. ) 


Generally 
LIn determining whether a ae: | 


posit of clay is locatable 
‘as a valuable mineral de- 


posit under the mining 
laws, there is a distinc- 


tion between a deposit 
_ considered to be a com-— 
‘mon or ordinary clay, 
which is not locatable, 
and @ locatable deposit 


: having exceptional quali- 


able for 


ties useful and market- 


not be used... 


244 - 


ceramic 


MINING CLAIMS—Continued - 
- Generally—Continued 

~ for high grade — 
products. or other -prod- 
ucts requiring a high. re- 
fractoriness, or which is — 


- 7 Page 


useful for certain indus=:.; 


industries, — 


structural ..and 


trial uses,. such as in the... 
oil and oil well drilling ~ 
outside. the. 
_ manufacture of _general 
clay products. It does in- 
clude, however, clay, -us- | 
able or used. only . for 
| other. 
heavy . clay products, for 
_ pressed or face brick, as 

Well as ordinary. brick, 


and for pottery and.or- — 


-dinary earthenware and~ 

. stoneware. The fact in-. . 
_dustrial and.technological 
_ changes may make.a cer- 
tain clay deposit valu-— 
able for a given major 


manufacturer. of, brick, ~ -. 
tile and other clay prod- _ 


ucts, because it meets its . 
peculiar specifications for. , 
blends with other raw _ 


materials, does not war- 
rant a change from: De- -.:* 


partmental | 
and a strong. Congres- 


“sional policy establishing _ 

_ that clay usable only for 
-. Such purposes isa -com- 
‘mon clay not locatable — 
under the mining laws... 


3, A- mining claim located after 


| purposes. for. 
. which common clays can- 


187 


“Common Clay.” A “common 


clay’ not locatable under 


the mining laws does not 


includé clay: having. ex~ 


ceptional qualities which 
meets refractory and 


other quality standards 


—Oct.. 21, 1976, for which 
a notice of recordation — 


required to be filed by 


precedents. 


(137 


sec. 314(b) of the Federal — 


Land Policy and Manage- 
“ment Act of 1976, has not 
~ been filed within 90 days 
from the date of location 

is void, and the. Depart- 


ment may. not accept or 


give force to. a-notice of .’ 


recordation filed. after: the 


es 90- — Lanes nae nann 


- OTE? 7 


‘MINING CLAIMS—Continued _ 


_Generally—Continued 


4, ‘Where a corporation. allegedly < 
acquired a group of un- 
- patented’ mining claims, 
but. the instruments. of 


. conveyance. and the’ ab- 


. Stract of title are subject 
_to. various objections--by — 
the -Government’s | title: 
. examiner, which the cor- 


_ poration finds are difficult 


_eorporation. nonetheless” 


or impossible to. cure, the 


; ‘Page : 


° may receive. a patent to — = 


. the claims: pursuant. to 


the Act of, July..9, 1870 
(RS. §2332; 30. U.S.C. 


CONTESTS. a 
1. In: a. tenets pee 


3. 


.. challenging. .:the.. validity 


_- of: mining: claims located 


’ fora. clay-type-material, _ 


an adequate -prima” facie 


- ease is-established where 
there -are: expert: witness - 
- opinions that the deposit 
_-is.only a common.clay or. 


_| shale ‘and :it cannot meet 


- refractory standards. The 
= -gontestees.then must. go - 


-.,. forward : ‘with: evidenre to 


rebut the Government’s 
ease with: ; a: preponder-- 
ance of the evidence_.__.. 


7 including that the min- 
eral can. ‘pe. extracted, 


ta | 


removed 3 and marketed at — 


a. contest. of. 2. pers: 7 


- application. - -for a lade 
. mining claim, the Board 
of. Land. Appeals may 
.. yemand the case for fur- 


- ther hearing .to. complete 
. the record regarding the 


2 @, availability and ex- 


pense of. necessary financ- 


254-916—78-—_9 


—-§ 88 (1970)), by demon- | dina 
_strating its qualifications. 


ee that fa a ca ; 991 ; 


1387 
mining. claimant must. ; 
prove a discovery under 
_ ‘the prudent, man test, 


282. 


1. AS mining 


"MINING CLAIMS—Continned- 
CONTESTS—Continued - 


ing, land and, water, (2) 
the expense, of 


labor, 
and (8) the. expense of 
‘compliance with environ-_ 
“Thental protection, laws. hs 


DETERMINATION OF: VALIDITY 


ae A mining claim: located after 
Oct. 21, 1976; for which 
a - notice of recordation. | 

_. required. to. be. filed’. by 
_.~8ee. 314(b) of the Federal 

- Land. Policy and -Man- 
agement Act: of - 1976, 

~ has not been-filed within 

. 90 days. from-the date of 


pais 


‘Page | 


2838 


location is void, andthe. .;. . 


hotice __ of; 
- filed” after _ the, MOeday 
| “period. see, sie 


2, Amining claimant must prove 


a) discovery under = 


i . prudent. man. test, 


on” 


can be extracted, removed 
cand marketed ..at- a. 
Spm as 

3. In. a. contest. of a. patent appli- 
v:- ° eation for a-lode mining 
claim, the Board: of Land: ~ 
. Appeals may-remand the 

_. case for further-hearing to. 

_ complete the. record, re- 
-.-garding — the,..(1).. avail- 
ability and .expense of. 


¥ _ Department may not ac- . - 
__ cept or give force toa 
recordation ee 


188 | 


282 


necessary, financing, land 


and- water -.(2):- the. - ex- 


a _-pense of. labor, and (3) 
_. the expense of.compliance 

— with environmental, pre- vey 

| _ tection, laws. as 


| "DISCOVERY 


Generally 


claimant: ‘must 
_ prove -a- ‘discovery amder 
the: prudent man. test, 
_ including: -that. the .min- 
eral can be extracted, re- 
moved and marketed at 
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MINING OLAIMS--Continued - 
DISCOVERY—Continued . 
Generally—Continued | Page 


MINING CLAIMS Continued : 
“BEARINGS = age 
1. In a. " Gvannilent contest =~ 


2. In a contest of a patent ap- 


Se a me eee ee 


plication for alode mining 


- claim, the Board of Land 
~ Appeals may remand the 


case for further hearing ees 


the expense of compliance 


with environmental | Pro- 


er a ‘tnineral patent... =-~- 


- ta complete the record. . 
a regarding. ‘the (1) avail- 
# ability and. expense of 
necessary financing, land | 
and water (2) the ex- 
.. pense of Jabor, and. (3) 


283 


challenging the validity 


of mining claims located 
- for a clay-type material, _ 
an adequate prima facie 
- ease is established where 
there are. expert: witness 
“opinions that the deposit 
is only a commion clay or — 
‘-shale and it cannot’ meet — 
refractory standards. The 
.eontestees. thén ‘must ZO 
forward with evidence’ to. 
rebut. the - Gover nment’s 
ease with a. preponder- 


137 


tection. Jaws__- 22 - Pee cs 3 
| ENVIRONMENT a ee ae eae - -ance of the evidence. 
- ee cot. € of ‘i ‘ +e “LANDS SUBJECTTO ©. * 
nis ontes ° apaten appl : A Under 30 U.S.C. $8 162 and 
_. cation for a lode mining “982 (1970), vahiable d 
_ claim, the Board of Land rs ie uable oe oy 
~ Appeals may remand the ; posi : of. .so — mae i 
~~ ~ease’ for further hearing oar pOUnES Are HOU OREN 210: 
ae complete ‘the ‘vecord <<" docation. and.. disposition 
regarding the (). avail- ~ Minder - the. . smining* gutta! 
~ ability) and expense of bub: may be disposed of 
” Necessary financing, land - = jae we ath a 
~-and water(2) the expense Se feahen 
. of labor; and (3) thas. certain’ claims under’ 43 
expense: of - compliance | ¥ CFR 350 1.11¢b),.. EN 
with environmental ig ge |. ent ab passage of Mineral 
2. When parties are ‘to ‘offer ' ee sed Race eesn 
Cu dewon ad ta: 608 re « Maintamed.m accordance 
= -mnining claimant, of meas-_ 2 one, eas ane pelea — 
. AMON OS eS Soe. 342 
‘ures required by statute | 
~ or regulation to mitigate “LOCATABLITY OF Pras — 
“environmental ee | Generally: Pos — 
from. development of 1. In ‘determining: “whether a 7 
= mine; it: would be helpful | deposit: of lay is locatable 
* for va ‘Government | cOD- . “as a valuable’ “mineral 
a: testant to assist an inter- . ‘deposit under the mining 
 Vening state: government : Jaws, ‘there is a distinction . 
- and thie Claimant in ¢om-.. “betwéen a deposit consid- _ 
putation of such costs; ~~ i ‘ered to bé a common or 
_ however, under 42 U.S.C. ~~ ordinary ‘clay, which” is* 
-: 4332 (1970), anenviron- - not locatable, and a locat- 
— ~ <3 able deposit having’ ex- 
: oe | impact state ment “\esptional qualities useful 
. 18 not required: prior to : and marketable .~ for 
: _ the nondiscretionary ‘fed- oe purposes: for: which com- 
~ Jeral action of issuance of - - mon: clays . =. eannot - be 
283 used _ Ca fee oe -.. 187 
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MINING CLAIMS—Continued | on 
LOCATABILITY OF ‘MINERAL—Continued — 


MINING CLAIMS—Continued 
TOCATABILITY OF MINERAL—Continued 


| ‘Leasable Compounds o5 
d. Under 30 US. c 8§ 162 and 


“262 (1970); valuable. de- 
posits ‘of | sodium - com- 
“pounds are not’ open to 
‘location and: disposition 


oo Page Leasable Compound—Continued page | 

. “Common Clay: 2” A “common | under. the mining. laws, 

. clay’ not locatable under -but may. be disposed of 
the mining laws does not only under the Mineral 

7 include : clay having Leasing Act, except. for _ 

: exceptional " qualiti es certain - claims under. 43. 

“which ° meets” refractory CFR. 3501. 1- —1(b), exist- 
ahd other quality stand- ent at passage of ‘Mineral , 

_ ards - for- highgrade ce- : Leasing Act of: 1920 which 
“tamic products or other have ‘since. been. main- 
“products requir Ing. a high tained i in accordance with ; 
refractoriness, OE which statute and. ‘regulation . 342 
is’ useful for certain in- PATENT Be ey es 

- “dustrial uses, Such as in... ET a Se ee 
eee ieee de ee ee «ta 1A mining; odisimiant: roust 

the oil and oil well drilling | ae rE eae mee 
ete Oper at 1 ee ar ptove'a discovery: under 
industries, outside’ the Le Rate tea: wae oe 
Poe ee ee the: prudent man’: test, .* -- 
manufacture ~of’ general Piet rie ge ea ee 
saps a rer RC Ne Including that the ee 
Clay products. Tt does in- k ae ee 
erat gene ee can’ .be:. extracted, 
clude, > ~ however, ° ‘clay 
: _ -moved | ‘and’ marketed e 
‘usable or. used » ‘only for ont eae 989 
structural © ‘and other ee 
heavy: day products, for P OSSESSORY RIGHT, ee | 
pressed or face brick; as 1. Where a corporation, al- 
“well. as- ordinary brick, 7 legedly. acquired &. group 
and for pottery and ordi- of ‘unpatented -mining 
‘nary earthenware and claims, but, the” ‘instru- 
‘stoneware. The ‘fact. in- “ments of conveyance and. 
dustrial and technological the. abstract, of. title are” 
changes — “may~ ‘make: ‘a ‘subject, to Various. objec- 
certain-clay: deposit valu- . tions by” “the “Govern-. 

- able -for a given major | menit’s “title. éxaminer, | 
~mhanufacturer ' of.- brick, ° which - “the » corporation 
tie: and. other clay prod- finds are ‘difficult or: im-~- 

ucts; because it meets its _ possible to-cure; the cor- 
-peculiar specifications for ~ " poration: nonetheless may 
‘blends. ‘with other raw “receive a: patent: to the | 
“materials, does not war-. claims. pursuant.to “the 

-rant-a change from: De- Act of July 9, 1870, (R:8, © 
| partmental - "precedents - $2332; 30. -U:8:G.. § 38 
and -a ‘strong ‘Congres-  (1970)),. by.. demonstrat- 

sional: policy establishing ing its qualifications un- 
that -elay usable only for der that Ae ce eee 991 
‘such: “purposes: is. a com- 2. Where it becomes necessary 

mon: clay, not. -locatable ; ‘for a corporate applicant 
under the mining laws. 137 for niineral patent. ‘under 


RS. §2332, 30° ‘U.S.C. - 
“$38 | (1970) ° to “demon-_ 


strate” that” 
predecessors’ 


ry and ‘its 
“have _ ‘held 


“and worked | ‘the, subject | 


mining ‘daims: for” a, spe- 
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cific term of. _years, the. 


INDEX: eer 


_ MINING CLAIMS—Continued oy ee 
RECORDATION = ee es “Page | 


| applicant may tack the 


" predegessor’s: ‘period | of 
"possession to its own if — 


there was a privity. of in- 
terest ~ between them 
which was ‘demonstrated 


by any agreement, con- 
_veyance or” ‘understand-_ 


“ing, the purpose of which 


WES to. transfer® the’ right 3 


“anid © ‘possession — of the 
previous adverse claimant 


‘Successful _—_- ie eeGuwesio<.. |] 


A.A mining claim: located. after. a 


Oct, 21,.1976, for.which a- 


notice of recordation Tes 


quired | to be filed. by, sec. 


314(b). of the Federal 
Land Policy and Manage- 
‘ment Act of 1976, has not 
been filed within 90 days. 
from the date of location - 
“is void, and. the ‘Depar t- 
“ment may not accept or 
“give force to. a, notice of 
“recor dation. filed after the 
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to the successor, and this 90-day. period. bere ae 
vis accompanied by eabunl 7: SPECIAL OTS 5 tn yt 
delivery. of possession__... 991 Le Where a corporation liegaly : 
32. An: ‘applicant for. a ‘mineral _- = acquired: a: group: of un- 
patent-under 30 U.S.C. patented mining,claims, _ 
. §38:(1970) may be cred- but the instruments..of — —~ 
ited :with. actual posses- conveyance. and the..ab- 
Sion and working.of the — _stract of title are subject 
claims for the..period  ~. . to various. objections by 
when the claims were the. Government’ 8. title | 
“occupied. and worked by. examiner,, which the: cor- — 
“the. claimant’s. lessee who 7 ‘poration finds. are. difficult af, 
| “recognized the title. as- 7 _or. impossible te cure, the ~ 
| _serted by. the claimant__ - 991  eorporation’ nonetheless 
38. An’ “applicant for Re mineral : _may receive..a.patent to — 
“patent, under 30. UU: S. Cc. . the claims pursuant.to the 7 
-§ 88 (1970) may be cred- Act of July. 9,.1870 (RS. | 
| ‘ited, “with actual Jposses- | —-, § 2332: 30 U.S... $38. 
‘sion. ‘and, working of. the “3 (1970), by. demonstrat- | 
“claims ston: the ‘period ing <its...qualifications __ 
_when.. “the, claims. . Were. under chat. Ah ecuees sc 991 «© 
occupied. and. worked. by Qe Where, it -becomes. necessary .— 
. .others under.a conditional — -- for &- corporate, applicant. 
. .contract:-of ‘sale: with the © _for. mineral, patent. under 
| claimant; as well’ asthe © RS. ..§.2382,,..30 0.5.0. a 
“period after thie claimant’ e § 38. (1970) , to... demon- 
hs _strate that it. and its pred- 
awfully déclared the eon- | | | 
-@Cessors . have: held... and 
“tract: ‘forfeited’ ‘but. the worked the subject. min- 
: putative purchasers con- Pe _ing claims. ,for .a. specific 
tinued: to. ‘hold: and. work term of years, the appli- 
the claims, contending the cant may tack. the pred- — 
continued validity of the  ecessor’s | period ‘of pos- 
“sales, contract, during the session to its own if there 
“course of the. claimant's | “was a’ privity of. interest 
litigation. +0 eject them, between them which was 
which “ultimately. was | "demonstrated _ by... any 
991° agreement, eqnveyance or? 


“MINING CLAIMS—c ontintted 
SPECIAL ACTS—Continued = 


- -undérstanding, the eae or 


: INDEX-DIGEST - 


“ oo Page 


' “pose. of which: was to. 
transfer: the right. and ~ 
_spossession of the previous. 
-- adverse claimant to the _ 

“successor, and’ this is ac- ~ 


ie companied: by. actual de- 
_ livery of possession ____—- 


applicant: fora ‘mineral’: 


‘patent under 30 U.S.C. 


-. §$38.(1970) may be, cred- | 


sion and working of. the 

_. claims for the period 
when the claims were oc- 
_ cupied: and worked by the 

. -claimant’s lessee who rec- 


| ognized the title asserted i 


ie “by the claimant -.--. a 


> - patent. ‘under 30 U.S.C. 


applicant. for a mineral 


ited with. actual posses- 


-§38.(1970) maybe cred- - 


Ss, ited with. actual posses- — 2 
--sion- and working of the . 


—. elaims..:for~ | 
-. when the claims were oc- 


i | others ., “under 


the period 


cupied. and worked by. 


Rs tional ‘contract of. sale 


. “with . ‘the - claimant, 


' well as the period. after 


the claimant lawfully de- 


a -condi- ~ 


as 


-elared the contract for-- 
- feited but: the putative ~~ 
-. purchasers continued to 
~~ hold and-work the claims, — 

contending the continued 
_ validity. of the sales con- 
tract, during the course 

of the claimant’s litiga- ome: 

“tion to. eject. them, which. 


wamately: was success- - _ 
bs : 991 


"SPECIFIC MINERALS) INVOLVED | - 


Clay 


1, In 


detétinining whether a 


' deposit of clay is locat- 


- able as a valuable 1 mineral — 
deposit under the mining _ 
' . Jaws, there is adistinction © 
- between. a.deposit consid- 


991 
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May, Coudaved. | 
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| ‘Page 


ered to be a common or ro 


ordinary’ clay, which is 
_ not locatable, — and a lo-— 
- eatable. deposit having — 


| 2 In: 
; ee challenging’ the validity 
(of: mining claims located | 


, ‘clays. cannot: be | 
Ws@d 2 ee ee ee ot 
‘a ~ Government contest 


fora clay-type material, 


7 exceptional qualities use- 

~~. ful and marketable for 
" purposes for. which: com- 
“mon 
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“an adequate prima facie i 


case is established where — 
_. there are expert witness 
7 opinions that the deposit - 


is’ only a common’ clay or | 


shale ‘and it’ ‘cannot meet | | 
refractory standards. The ~ 


| contestees then must go 


* forward with evidence to 
rebut. the Government’s 


case: with a- -preponder- 
ance of the evidence__.-_ 
. “Common Clay.” A“ ‘common ~ 
~. clay’? not’ locatable. under, — 


the mining laws: does not . | 
include ‘clay having ex- © 


» refr actory 
other quality standards 
for — ~highgr ade 


| ceptional qualities which 


> meets - ‘and 


ceramic © 


pr oducts ‘or: other | prod- | 


ucts requiting a high re- 
fractoriness; | ‘or which is -— 
_ useful for certam indus- 


trial uses," suchas in the 
oil. and oil well drilling et 


industries, outside. the 


manufacture of, general 7 


~~ structural 
heavy clay products, for 


| clay products. Tt: does‘in- . 


clude, however, clay us- | a7 
able or used | only for 


and 


other | 


pressed ‘or face brick, as — 


well. as ordinary’ brick, | 


and for pottery and or-— | 
_ dinary earthenware and _ 
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__ SPECIFIC MINERALS(S) INVOLVED—Continued 


rs ag ontinued. 


. stoneware, The - fact ‘in- 


. dustrial and technological = 
'. changes may make a cer- 
tain clay deposit: valuable 


for a given major manu- 


_ facturer of brick, tile and -- 

other clay products, be-  _ 
_ cause it meets its peculiar 

specifications - for blends 

with other raw materials, — 

~ does not warrant a ‘change | 
from Departmental prec- 

_ edents and a strong Con-. | 


eressional policy estab- 


MULTIPLE. MINERAL DEVELOP- 
MENT ACT. 
» GENERALLY. 


1. The Multiple Mineral. De- 


velopment Act..did not — 
. ‘cgament the Mineral Leas- 
ing Act to authorize the | 


issuance of prospecting 


permits: for coal .which 


cover lands subject to 
mining claims.__- — ue 


NATIONAL ENVIRONMENTAL 
POLICY ACT OF 1969 
ENVIRONMENTAL STATEMENTS ‘ 


1. When parties are to offer 
evidence as to costs, to a 


mining - 
measures 
statute or regulation to. 
‘mitigate 
ag impact 
ment of a mine, it would 


claimant, — of 
‘required © by 


| environmental 
from | develop- 


; be helpful for a. ‘Govern- 


~. guch - 


ment. contestant to assist. 
_. an intervening state gov- 
ernment and the - clai- 


NATIONAL ENVIRONMENTAL POLICY 


+ Page 


: ACT OF 1969—Continued - 
. ENVIRONMENTAL STATEMENTS—Con. 
- (1970), an environmental 
impact: statement. is ‘not 
... required. prior: to =: 
» nondiscretionary: federal 


the 


_. action of issuance of a 


ig ‘mineral ual eos B59 


OIL AND GAS. LEASES. 


GENERALLY. 


1. An assessment ee than 
the normal royalty:charge .~ 
-. may. be required for oil 
and gas that are wasted. 


2. Whereas 30 CFR 221.48 and 


“ishing that. clay usable — 
__ only for such purposes is’ 

a common clay not lo- © 
7 catable under the mining 
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‘Page | 


283 


o4 


221.50 clearly indicate the . 
7 lessee must pay ‘royalty. 
on all production, the 


lessee is obligated to pay. | x 


full value. on . all. gas 


"wasted (221.35), and the 


440 


os The 


‘supervisor has no discre- 
tion to. collect less: ‘than 
the full value: of ‘gas 


interpretation of the — 


Mineral Leasing Act of 


‘ 1920 set forth in the 


Oct. 4, 1976, Solicitor’ 8 
Opinion (M-36888) 
. compelled by the Pace 


regulation which 


no | rights 


through a lease which 


could not be bestowed. 


lawfully, since regulations 
or lease terms inconsist- 


invalid Repate ee retest a 


| 6. The involuntary invalidation a 
of a lease term.does not 


mant in computation of 


costs; 


under 42 U.S.C. §4332 


however,. 


amount to pro tanto. can- 
cellation of the lease: __- 


64 


171 
A. Terms of an oil and gas lease — 
. -. inconsistent with the stat- 
~-ute are equally as invalid 
| ee to create a rule 
out of harmony with the 
statute __.-.-_-----~--- | 
_ lessee gains 


171. 


ent with the statute are - | 
17t 


171 
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INDEX-DIGHST 


OIL AND GAs LBASES—Continned 


192 — 


GENERALLY—Continued _ oom, Hee, Tee | APPIICATIONS—Continued | 
4, ‘The Oct.: 4, 1976; Solicitor’s - GENERALLY—Continued. Ps age 
“Ovition.. (M-36888), in : 0 Where a person files an oil, a 
-. effect, ‘found: that .the _ and gas lease offer through 
at Seerstany: -by. permitting | a leasing service under an — 
exemptions. from royalty | arrangement whereby the 
requirements for oil. and leasing. service advances 
_ gas” used for production. » the first year’s rental, 
purposes or unavoidably _ selects the land, and con-_ 
“lost, was alienating the _.-trols the address:at which 
royalty interest. of the the offeror -may be 
United States on’ certain | reached, but. no. enforce- 
~ Jeases without authority. A . able agreement. is entered | 
GO GO'SOix tc oe ees 171 .. Into whereby the offeror is 
8. Court cases indicate that it obligated to transfer any. — 
is ‘the Secretary’s ~ _ interest in any lease to - 
cee. to. apply the- be issued. to. the easing bo cat 
corrected interpretation | service, the service is not 
of the - statutes in the — a party in interest in the 
collection - of additional | offer merely because it~ 
royalty -retroactively or | : 
prospectively based . on may HAVE: BCRODE ION ee, 
equitable considerations. 171. -pectancy of acquiring an ve 
3. The Secretary is limited in — interest, and the offeror — 
the exercise of this au-— is not ‘precluded from 
| . thority only bythe rule of _ stating that he is the sole 
estoppel where the appli- party. in interest in the 
cation of the corrected OREr act ian cre, 193 | 
ae ea ae ‘5 a | Attorneys-in- Fact or Agents - 
ous injustice and if the — “4, Use. ‘of ay -rubber-stamped 
_publie’s interest would facsimile of an offeror’s 
not be unduly damaged is signature on a simulta- 
by the. imposition. of | ; neous oil and gas lease 
RSPR Se steeen 171 entry card invites inguiry 
APPLICATIONS" + 7 into. whether the card © 
GENERALLY was stamped. by the of- 
1. The signature of the offeror — feror ory. instead, by his 
on a simultaneous oil and BONG Soe 2 ah. She 
a gas lease offer entry card 2: Where an agent of an offeror 
may be affixed by means - for ‘a simultaneous oil 
of a rubber stamp if it is 7 and gas. lease’ signs. the 
the intention of the offeror entry card by” affixin ga 
that it be his or her eee eee PT Ce 
‘signature. ____- a8 oe 192. ee emce facsimile 
9. Use af ke. rubber-stampe d | of the offeror’s signature, 
facsimile of an offeror’s the” requirements of 43 
signature on a’ simulta- CFR 3102.6-1 apply and 
neous oil and gas lease | separate statements. of 
entry card invites inquiry interest by both offeror 
- into whether thé card was and the agent must be» 
_ Stamped by the offeror | filed, or the offer will be ~ 
_ or, instead, by his'agent_ 192. . rejécted_ 


1004 INDEX-DIGEST | 


OIL AND GAS LEASES—Continued ; OIL AND GAS LEASES—Continued_ 


3. “Agent.” The word fapent - 


-as used in 48 CFR 3102.- 


6-1, requiring statements 


of authority and dis- _ 


“ closure of interests in oil 
and gas leases by agents, 
includes. all persons or 
companies — 
ceretionary “authority. to 


having dis- 


_. separate, | 


. “Cancellation” ‘and Soiinae 


tion.”’ The “cancellation” 


_APPLICATIONS—Continued | 2 - APPLICATIONS—Continued a 
F alas Jan -in- “Fact or Agents—Con. ’ Drawings—Continued ., “> ee. 
8. “Agent.” The word “agent,” act on ae Sireots s be- 
as. used. in 43° CFR half. concerning the ole - 
3102.6-1, requiring state- Or lease.-_.__ aes ee AOS 
ments: of authority and Filing - i 3 
disclosure of interests in 
oil and gas leases’ by ~ ae A pending noncompetitive oil 
apenas elt daa? ait oe oe and gas lease offer is not — 
3. Pp ai ot 
sons or companies having — | as voss. oaes night pro- 
discretionary authority to fa : th ‘ Al abe 
act on the offeror’s behalf ¢ Ne a ‘ Settle ae 
‘concerning the offer or - is aims Set ement 176 
TARGA eo a eee 4198 ct_----- os le agai nS 4 
“Drawings Sole Party In Interest 
| ‘1. Where.-a person files an “oil, 
a Neither the filing of an over- and ees offer through 
| ee tae . ria aleasing service under an _ 
we er on : eer cee : arrangement whereby 
_* holding of a drawing .of _ the ieasing service ad- 
» simultaneously filed offers . vances! ‘the first year’s 
an Si ooemns He EN rental, selects the land, 
| quannee ORST Or, ereates and controls the address. 
any right-to a lease or any — ee hieh the offeror may 
 DIODELLY: EIgDeS 21D: ne be reached, but no en- 
offeror that diminish the J : 
SG Ne ee Le _forceable agreement is 
Secretary : dise Pevon entered into whereby the 
whether or not to issue a offeror is. oblizated. to 
RONCeMpSHUlye Saban transfer ‘any interest in. 
gaslease on agiventract_ 176 _ any lease to be issued to 
2. ‘Where an agent of an offer or the jeseine ‘service.. the:- 
~ — for. a simultaneous — oi service is not a party in 
and gas lease signs the - interest. in the offer _ 
entry card by affixing a merely because it may 
7 rubber-stamped facsimile have a hope’ or. expec- _ 
= of the offeror’ s signature aa cy of acquiring an ae 
the requirements of 43_ terest, and the offeror is 
CFR 3102.6-1 apply and not precluded from: stat- 
separate statements of ing. that he is the sole 
interest by both, oferor party in interest in the 
and the agent must be 2 eee oe eae 193 
filed, or the offer will be po ae: cAOREATIOR oe te 
rejected. __- Be batihetl ae a 192 | 


andthe “termination” of... . 
oil and gas leases are. 


e distinct con- 
cepts. Cancellation _ re- 


quires a specific act by 


the Department author- 
_ ized by various statutes. | 
Termination under 30 
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“OIL AND GAS. LEASES—Continued 


4. AL bpsjected ‘bid in an outer 


‘continental shelf oil and 
“gas lease: sale. may - be 
reconsidered. and. ac- 


_cepted when: it is in the 


public ‘interest to- do: so. 


The. essential ‘elements in — 


issued until it is signed 
by the authorized officer; 


CANCELLATION—Continued | wee Page COMPETITIVE LEASES—Continued = Page oe 
| — USB.C. § 188(b) (1970) oe allowing such a recon- 
is. automatic, occurring > sideration are the fairness 
by operation of law when and impartiality of the 
the lessee fails to pay his ae sale toward all bidders. | 
rental Se ear 92 In a situation where a bid ae 
COMPETITIVE LEASES i was initally rejectedastoo 
1. The provisions of 30 U. g C. low for the tract identified 
~§§ 188(b) and (c) (1970), Pca caren ana ne ae 
‘and. decisions of. the immediately requests re- 
Board. discussing those "| consideration because he ~ 
provisions, are gener ally intended to bid for a dif- | 
“applicable to both .com- . ferent tract, where the 
petitive and noncompeti- ‘tract number stated in 
_ tive oil and gas leases on the bid corresponds to the 
. Skok -Thave. sa nO: wall block number. of the’ in- 
 gapable of producing oil 7 tended tract, where all : 
or gas in paying -quan- other relevant data in the 
es ier ink 92. _ bid corresponds to the 
2. In order to constitute Z clear | | intended tract: and only 
7 and definite. offer, a bid | ae the intended tract, and 
_ for an outer continental — ware ne other Pe es 
shelf oil and. gas lease ~ submitted a bid clea oe 
must adequately identify intended tract, it. - 
| ‘the. ‘tract. which is the _ proper to reconsider. the 
=o Saaeeit of the bid... 114 bid to determine if it is.in 
3g q ) ee bili ae : = the public interest: . to 
tin ot th mp ee a SE accept the bid. for. the | 7 
oes intended tract -— ou. 115 
- ment employees to de- | | oe 
cipher ambiguous. bids DISCRETION TO LEASE 2 
for outer continental shelf 1, Neither the filing of an over- 
- oil and gas leases in order the-counter oil and gas 
to save the bidder from lease offer, nor the hold- 
the consequences ‘of his _ ing of a drawing of simul- 
own. negligence. -A ~ bid. taneously filed offers to 
which was apparently determine the first quali- 
intended: for one_ tract -- fied offeror, creates any 
and contains .data ap- right to a lease or any 
propriate for that tract, — . property rights in the 
but identifies a different offeror that diminish the 
tract as the subject of the ‘Secretary’s _— discretion 
bid, is properly consid- _ whether or not to issue a 
ered, and rejected as too | noncompetitive oil and ~ 
low, for the. identified ‘gaslease onagiventract. 176 — 
tract...-__----- eee 114 2. An oil-and gas lease is not = 


_ - the acceptance ‘of first 


‘year’s rental in advance 
as required by regulation | 


-does not create a lease 
-- contract. Until lease issu- 
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‘ DISCRETION TO LEASE—Continued _ 


“ance, ‘the Secretary re- 
~ tains: his discretion ‘to 
lease or not: to lease a 


given tract. Jes eeeeeeow. 


DRILLING 


~ 1. An oil and gas. iano. ‘is. ex-— 
_ tended by. operation of 
_law for 2 years beyond 

the expiration of its pri- 

. mary. term when actual 


drilling operations were 


commenced on the lease _ 


(or for the lease under a 
unit plan) prior to the 
expiration of the primary 
term and such operations 
are being diligently pros- 


- ecuted on the expiration 


date, even though the 
lease may also have pro- 
duction at that time- - -- 


EXTENSIONS 
1. The lessee of an oil and gas 


lease, issued after Sept. 2, 
1960, which has reached 


the. end of its primary ~ 
-term, must submit the 


rental for the. first year 


_of an anticipated. ex- 
. tended term. under .30 


U.S.C. § 226(e) (1970), 


on or. before the regular 
. anniversary date of the > 
lease. Failure to submit 
the rental timely will re- | 
sult in the automatic ter- 
mination of the lease by 


operation of law under 
30 U.S.C. § 188(b) (1970). 
Unless the lessee can 


show that he is entitled 
to. reinstatement of. his 
lease under 


30. U.S.C. 


-- §188(e) (1970), he can- 


‘not obtain the: extension_ 


2. The discretionary ‘authority 


. reinstate » oil. | 
leases terminated for fail- | 


granted to the Secretary 


of the Interior. by 30 


U.S.C. §188(d). (1970), to 


and: -gas- 


‘Page | 


177 


198 
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“EXTEN SIONS —Continued 


- ure to pay rental timely, 7 


for extensions under 30 


which leases are eligible 


U.S.C. §226-1(d) (1970), 


because drilling  opera- 
tions commenced prior to _ 
_ the end ‘of the term of the » 
. lease and were being dili- 


_ gently prosecuted at that 


time, applies. only to. oil 


and gas leases issued be-- 


fore Sept. 2, 1960. An oil 


- and gas lease issued after 


that. date, which has ter. 


minated for failure to pay 
rental timely, can be re- 


‘instated only under the 


provisions of 30 U.S.C. 
§188(c) (1970). 
oil.and gas lease is ex- 
tended by operation of 
law for 2 years beyond 


the expiration ofits pri- 


mary term when actual 
drilling operations . were 


commenced on the lease: 


(or for the lease under 
a unit plan) prior to the 


“expiration of the  pri- 


mary term and such 


: operations are being dili- 


gently prosecuted on the 
though the lease may also 


date, even 


have. er at that 


- FIRST QUALIFIED APPLICANT 


i; Where an agent of an offeror 


- for 2, simultaneous oil and. 
gas lease signs the entry 
card by affixing a rub-' 


; ber-stamped facsimile of 
the offeror’s signature, 


the. requirements of 43. 
CFR 3102.6-1 apply and | 


separate statements of 
interest by both offeror 


and the agent must be. 


filed, or the. offer: will be 
rejected. ee eae eee: 


Page 
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198 


_ DANDS: SUBJECT TO | 
| Lands" withdeadar. for 
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_ OIL AND: GAS LEASES—Continued | 
. FIRST QUALIFIED APPLICANT—(Con. 


: gas ‘lease: offer through a 


Page 


ee Where a: person ‘files an oil dade . 


leasing service under ‘an. - 


arrangement whereby the: 
leasing “service: advances. 
rental, 
‘and. | 


the first year’s 
- selects the. land, 

| controls | | the -address. at 
which the offeror may be 


_ reached, but no enforce- ~~ 


able agreement is entered — 


into whereby the offeror 


| is obligated to. transfer 
any interest in any lease | 
to be issued to the leasing | 


- service, the service is not 


_a party in interest in the — 


offer merely. because it 


‘may have :a. hope. or 


| expectancy | of acquiring 
an interest, and the of-— 
is not precluded | 
| from stating that he is — 


-feror 


the sole party in interest 
in the offer_ ae PEN ore N ES 
the 
protection of Alaska Na- 


- tives” selection rights are _ 
not available for oil and 


gas. leasing under the 


Mipéral: Leasing Act. 43° 
— - US.C. -§ 1621) (Supp. 
.. TY: 1978) wa -n--+--3-7+- 

NONCOMPETITIVE. ‘LEASES: . 

As ‘The Secretary’s. policy against 


- appealing the rejection of 
oil and gas lease offers.to 
the .Interior Board of 
Land Appeals separately 


from an appeal of the 


decision to issue convey- 
- ance, © confers 


Alaska Native Claims 


Appeal. Board exclusive 


on the. | 


1938 
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ao? PR A 


_ jurisdiction over decisions. « 


rejecting noncompetitive 
oil and. gas lease offers. 


because of conflicts with 
~ land selections by Native 
Corporations under 


OIL. AND GAs. LBASES—Continued 
“OPTIONS a 


‘1. Where a person files: an oe : 
~ Offer. 


and © 


under — 





gas. lease’ 
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etl, 


through a leasing service - 


an arrangement ~ 


i whereby the leasing ser- 
_ vice advances - the fist 


year’s rental, selects the 
and controls the .- 
at which the _ 


land, 
address . 
offeror: may be reached, 


but no enforceable. agree- 
-..ment is 
whereby the offeror is 


entered 


_obligated.to transfer any 


interest in any lease to be 


merely because it 


into | 


_ issued to the-leasing ser-_ 
vice, the service is not. a 

- party in interest.in the. 
. Offer 


“may have a, hope or . 
expectancy. of. acquiring 


an interest, and the 


offeror is not. precluded 


ind the Offer 228 a. at sks | 


from stating that he is 
the sole party in interest 


PRODUCTION. 


1. “Production.” 


and gas leases includes all 


oil and» gas withdrawn 


from a reservoir. _ --.--- 


| 2. “Production. ” Oil or gas that 
- is wasted isin a category 
by itself, distinctly sep-. 


or “in 


arable from “produc- 


tion,” when it is oil or gas. 


. “Production” 
-as used in all Federal oil 


193 
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that i is lost on the surface | 


the subsurface 


through the negligence of 


the lessee, <.¢, without 


the specific sanction of 


the. supervisor_ eeareh aoe 

oil and gas lease is ex-: 
tended by Oper ation of 
law for 2 years beyond the 


expiration’ of its primary 


term when actual drilling 
operations 


were ~ 


“menced on the lease (or 


‘for the lease under a unit 


64 


com- 


plan) prior to the expira- “ 
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OIL AND GAS. LEASES—Continued 


| INDEX-DIGE ST 


. PRODUCTION—Continued 


; tion. of. the primary term | 


and such, operations are 


. being. diligently ._prose- 


date ; 


cuted on the expiration 


lease may also have pro- 
duction ait, that. time. Bee 


- REINSTATEMENT 
nae The: discretionary: stithiortty 


granted to. the* Secretary 


OF: the’ Interior by 30 


U.S.C. §188(d) (1970), to 


~ reinstate 


failure to” as 
timely, which leases are _ 
extensions 


eligible 


oil and gas 
terminated. 
“pay ‘rental 


leases - 


for 


~ under 30.U.S.C. §226-1(d) 


operations: 
-priortotheendoftheterm — 
of thelease and were being 
diligently prosecuted: at 
that time, applies only to 


_ commenced 


oil and gas leases issued be- 


"fore Sept. 2, 1960. An oil 


and gas lease issued after 


that date,: which has ter- 


_ minated for failure to pay 
_ rental timely, can be rein- 


Stated only under 


: §188(c) (1970) ict : 


the 
provisions of 30 U.S.C. 


| 2. ‘The provisions: of 30 U.S. Cc 


§§188(b) and (c). (1970), 


: and decisions. of the Board 
discussing those provi- — 


sions, are generally ..ap- 


+e plicable to both competi- 
. tive: and noncompetitive _ 

oil and gas. leases on 
which. there is no well — 


or. 


capable of ee oil 
_ paying. 


gas 


: Rise aees: “ a ee 


3, An 


oil and gas_ lease which 
has terminated by .opera~ _ 
tion of law for failure 
to pay. the annual rental 
_. timely. may not be rein- 
stated under 30. U.S.C. 


for — 


Page 


even though the. waite 
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becausé drilling — 
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OIL AND GAS: LEASES—Continued 
- ‘REINSTATEMENT—Continued > 
— §$188(c) 


ment. has been tendered 
at the proper office within 


— 20 days ¢ of the date due... | 


RENTALS §. fee 


 $226(e). 
before the regular 


lease. Failure’ to- submit — 
~ the: 


(1970),. unless, Ope, fe 
among other things, pay- 


Page — 


1, The lessee of an oil and gas. _ 
“lease, issued after Sept: 2, 
1960, which: has reached | 


the end of its primary ~~ 
. term, must submit the 
‘rental for the first year of 


an’ anticipated | extended 


term under. 30. U.S.C. 


an- 


(1970) © on ‘or 


niversary date of the 


rental timely. will 


result in the automatic 


termination” of the lease 


“by operation of law under 


~ 30 


U.S.C. 


U.S:C., 


§ 1886) 


(1970). Wrest the lessee Soa 
can show that he is en-. > 


titled to reinstatement 
of his lease under 30. — 
~§188(c) (1970), 


he cannot — obtain | the 


2. An 


tion does 


extension_..__- ai i aes 
oil. and. gas lease is not ; 
i issued until it is signed 
by the authorized officer ; om 
the acceptance of first — 

year’ s rental in advance - 

as required by regula- | 
not. create a 7 


lease contract. Until lease 


issuance, 


lease” or not to lease a 


_ given tract. pee cee. 


; ROYALTIES - 


i “Production.” a “Production” 


“as used in all Federal oil 7 


“and gas | leases ‘includes 


| all oil and gas. withdr awn 


ofr om. a reservoir aecasses ae 


ol 


| the Secretary | a, 
; retains his. discretion to. . 
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| OIL ‘AND: GAS LEASES—Continued 
- _ ROYALTIES—Continued - M4 


-INDEX-DIGEST o 


Pago 


Be In the absence’ of 2 ee: a 
-_ statutory bar, such as is_ 
found in secs. 18 and:19 of 
_. the Mineral Leasing Act 


6. Whereas 30 CFR 221: 48 and - 


iz 


- =" of. 1920, toyalty i is duein _ 
"the “amount or value” of — 


.. all. production from a 
' federal oil and gas. lease, | 


se ‘including — vented me 
flared gas and gas or oil 
leaked, spilled or used in 
; producing operations... - - | 
assessment greater than 
the normal royalty charge | 
may be required for oil © 
and gas that are wasted__. 
| . “Production: ” Oilor gasthat 


An 


_and 
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OIL AND GAS LEASES—Continued 
ROYALTIES—Con: ‘inued | _ 
emptions from : royalty ay 


Page 


requirements for oil and — 


gas used for’ production.» ~ 


. purposes. or unavoidably. 


BA 


Hig: wasted is in a category ee 


by itself, distinctly sepa- 


rable from’ “production,” 
_ ‘when it is oil or gas that _ 
ds lost-on the surface or in» 


| 30: CFR 250.20 is either a ; 
the royalty or the full: 


the “subsurface through ~ 
the ‘negligence 
Jesse, 7.e., 
specific: sanction of ‘the ; 
supervisor... 2 selec 
5 The loss through waste to the : 


without. the. 


64 | 


Jessor compensable under 


- value and the ‘choice be- 


tween them. is ‘a matter. 


‘which is‘committed-to the | 
3 sound ‘exercise of the 
: ‘supervisor "Ss discretion _- 


the ‘full value, “of gas - 
7 wasted _ reer ae ae eae 
The Oct. ‘4, 1976, Solicitor’ Ss 


64 


221.50 clearly’ indicate the | 
~ Tessee “must pay ‘royalty =. 
on’ all. ‘production, the 
‘lessee is obligated to pay 
full’ value. on all gas 
wasted (221. 35), and the ro 
- ~supervisor has no-discre- 
“tion to collect less ‘than’. 


Opinion ‘(M-36888), ;. aE 
“ect, ‘found that the See 


* retary, by. permitting exe 


the. 

_ would not ‘be — unduly 

- damaged by the imposi-. — 

7 tion -of ' ls aa 

“TERMINATION. . a 
= The ‘lessee of an ‘pil Sha” ‘gas 

ne ee lease, issued after Sept. es 

. 1960, which has reackied | 


380 


to: do BO esate ee 


’ lost, was alienating the ~ 
“royalty interest of the 
- United States on certain 
leases” without. authority 


“4a 


8g, Court cases indicate that it is | 
in the Secretary’ 's. discre- — 


tion to apply the cOl= 


tected ‘interpretation of 
” the statutes in the collec- 
"tion of additional royalty oa 
‘retroactively or prospec-. 
tively: based on equitable — 


considerations - - See ee 


9. ‘The Secretary is. limited in 


the exercise’ of this au- 


a7 


| thority only by the rule | 
of: estoppel where the _ 
‘application of the cor 
‘rected interpretation of 

- Taw threatens to work a 


serious. injustice and if 


publie’s — interest 
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the end of its primary — 


term, must submit the 
rental . for the first year 
of) an. anticipated” ex- 
tended term under 30 
"U.S.C. §226(6) (1970), 


on or. before the regular 


anniversary date of the. 


lease. Failure to submit 
the rental timely wilh 
result in the automatic 
termination of the lease 
~~. by operation of law under 
8 188(b) - 
- (1970). Unless the lessee oo 
ean ‘show that “he® 
entitled. to cdingtotedrnt | 


U.S.C. 


1100 
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on AND. GAS LEASES—Continued ae 
; ‘TERMIN ATION—Continued ~. : 


_ of. his lease under 30 
U.S.C. ° § 188(c) © (1970), . 


“he. cannot. obtain: the | 


. “extension. - et ai en oe , 
2. The provisions. of 30 US.C. 


-- §§ 188 (b) and (c) (1970), 
and decisions . a 


of .the 


3 Board discussing . those 


provisions, are generally 
_ applicable to ‘both com- 


” petitive and noncompeti- 
tive oil and gas. leases on 
< which | there is no well. 
7 capable of producing ‘oil 
| - or gas in paying  quanti~ | 


. “Cancellation” and ‘termina 


_ and the “termination” of. 


tion.’ The cancellation’ 


oil and ‘gas leasés .are 


. ; separate, 
cepts. 


‘Cancellation , Te- 


__ quires a specific. ‘act by 
the Department author- 


‘jaed- by various, statutes. 


- Termination ‘under. 80 


Page 
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‘distinct. con- 


. U.S.C. §.188(b) (1970), 


ede: automatic, 


by operation. of law, when 


4, An 


~ the lessee fails. to pay his 
rental timely aeree ee 
oil, and gas lease’ is ex-.. 

“tended by. ‘operation. of 


: law | for’ 2 years ae 
the. expiration _ of | 


"primary. 


term Eos 


- actual drilling” opsrations 
_ were commenced on .the 
lease (or for the lease 
under a anit plan): prior 
"+0. the expiration _ of the 
“primary” ‘term and such 
_. Operations are being | dili- 


gently prosecuted” on, the : 
"expiration , date,.. 


even 


P though | the Tease. may 
also have production. at. 
_ that HUNG er es 


UNIT AND COOPERATIVE: AGREEMENTS © 


iy ¥ An 


oil. and. gas. Jease ig - eCX~ 


tended. by. aperation . of 
daw for 2 Tene: beyond 


occurring . 
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OIL AND GAS LEASES—Continued 
our AND COOPERATIVE AGREE- | 

' MENTS—~Continu ed . 
the” expiration * ‘of “its | ~ 
> primary term when actual 
~*~ @rilling operations’ were 
~ gommenced “on “the Jease 
_ (or for the Tease urider a 
unit, plan) ‘prior to: ‘the 
expiration of the’ primary 
» ‘term and such operations 
are being diligently pras- 
~ ecutéd on the expiration 
‘date, even though’ the — 


lease may alsd have’ pro- 


z scuceion:e at ae Lato 


ouTER CONTINENTAL SHELF’ 
LANDS:-ACT™ 

(See also Oil and Gas. Tahoe)” . 

GENERALLY ork + ; . | 
1. Tn. order to constitute A. clear 

; and definite offer, @ bid 

., for an.outer: continental 

+, Shelf. oil. and, gas lease 

_-maust. adequately, identify | 

the. tract. which is . fhe 

: , Subject, of the. Didrn = - 

wad. It is not the responsibility. of 

. Bureau, of Land Manage- . 

"ment ;.emplayees .t9 de- 

cipher ambiguous: bids for | 

_-, outer. continental shelf 

0 oil and gas. leases ij in. order | 

. to. Save the. bidder. from | 

- _, the -consequences ; of: his 

own . negligence. . A. bid 


eles 


which. . Was «., “apparently 


a intended for one, tract -. 
" and contains data. appro- ; 
priate for,thaf, tract, but. 
"identifies : a, different tract 

as the subject of the bid, 
: ‘e- properly . 

, and rejected as too low, 
for. the ‘identified tract._- 
3. A. rejected bid in an outer 
z continental. shelf oil, and 


considered, 


gas lease sale may be. re- 


_ considered. and: accepted... . 
when. it.is in the public 
_ Interest. to. do so, The 
__ essential elements. in, “al- 


‘lowing such a reconsider an 


" Page. 
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INDEX-DIGEST 


- OUTER. CONTINENTAL SHELF: 
. LANDS. ACT—Continued | 


3" - GENERALLY—Continned 


tion are the. fairness and 


ey impartiality, of .the.sale — 
_. toward all. bidders.. In a 


: situation; where a bid was 
_ initially rejected. . as..to0o 


_. low for the tract identified — 


- in the bid and the bidder 
- immediately requests re- 


“intended to bid for a 


consideration because , he 


_ Page 


2 different tract, where the °°) 
tract number stated in. '*" 


- + -the..bid. corresponds: to. 
... the bleek number. of ‘the. 
-.. intended tract, -where all — 


_- other-relevant: data in the 
- bid:-.corresponds: to. -the 
- intended--tract and - only 


- to the-intended-tract; and — 


_. where \ no. -other:. person 


‘submitted: a-bid. for the 


-. intended... tract, = it~: is 
+o. proper :to: sonoa dee .. the 
- bid:to:determine if it is-in 
the: -publie.‘ interest, -:to 
,aceept the. bid :for:- the 

- intended tracto.._- eee 

(OIL AND GAS LEASES! © °° 


a “Production.” -“Production” a 
pee as used in all Federal aOM ee» At 


-. and gas leases includes | all --- 
oil and ‘gas withdrawn °. 


from a reservoir_ ee, | 
2. In the. absence of a specific. fe 


"Statutory bar, such as. is we . 
* ‘found 1 in secs. “18 and 19 


| “of ‘the’ Mineral ‘Leasing | 


“Ret. ‘of 1920," royalty. is 


“ due in the . “amount — 
: value” of ‘all Sioduction 
~ from a federal oil and gas o. 


lease, including © vented — 
and flared’ gas “and ‘gas’ dr - 


ot oil leaked, Spilled or used 
“ine ‘producing’ ‘operations. 


“assessment Sreater than 


a the’ normal’ r -oyalty charge 
. “may” ‘be required for’ ‘oil 


“and gas’ ‘that are wasted 


ae : ‘Production. t¥ Oil « or gas. that 


is wasted i is ina ‘category 
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OUTER CONTINENTAL SHELF’. 
LANDS ACT—Continued 


_ OIL AND GAS. LEASES—Continued i. 


- Page 


_by itself,. distinctly. sepa- - 


4 rable from “production,” 


_.when it is oil or gas that 


is lost on the surface or in 


the . subsurface. ..through 

__ the - negligence _ of- the 
lessee, 4.¢., _without.. the 

. Specific sanction. of. the 
supervisor __ ae ae eee 

38 The loss through waste: to the 
lessor compensable -under 

- 80 CFR 250.20. is either 
the. royalty. or. the, full 


-value,. and . the . choice 


 . - between them.is a.matter 


64 


. which is committed to the » 


.,sound -.exercise - of -the 


_ supervisor’ s discretion... _ 


6. The interpretation ‘of... the 


64 


: Mineral Leasing Act: of © 


pe "1920 set. forth .-in' the 
Oct. .4, 1976,. neal 
Opinion (M=36888) ~ 
: compelled by the au 
a7. ‘Terms of an.oil,and. gas lease 


inconsistent with the stat- 


eral 


uteiare equally as invalid « “- 
as a. regulation | which ““ 
_ . Operates to create;a rule. 


. out, of harmony: with the . 
| _ Statute —---.4+- amen 


8. A-lessee gains -no:-:rights 


- through ‘a lease which 


could not’ be ‘bestowed 


. 1. : 


7 lawfully, since regulations 
or lease terms: inconsistent, 


: with the. statute are: in- 


9, The involuntary invalidation 
- of -a. lease term- does’ not 


amount to-pro tanto can-— 


- eéllation of the lease. = - 


ai7t 


171 


10. The Oct. 4; 1976, peal 7 


Opinion. -(M=36888), 


_ effeci;. found” that. eae | 


Secretary, by. permitting 


_ exemptions -from royalty 


requirements for oil and 


gas used for “production : 


_purposes” or unavoidably 


‘lost, was alienating the: 
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OUTER CONTINENTAL SHELF ‘LANDS: PATENTS OF PUBLIC LANDS—Con. oa 
hee ae Page 


ACT—Continued 
OIL AND GAS LEASES—Continued 


~ royalty interest of “the — 
| United States on certain 


- lection | 


leases: without authority a 
| | 171 
i. Court eases indicate that it = 
- is in the Secretary’ $ dis- - 
. cretion to apply the cor- 
rected interpretation: of 
the statutes in the col-_ 
additional ~ 


of. 


INDEX-DIGE st 


“Page 


' royalty retroactively or — 


_ prospectively _ based: on 
equitable considerations. 


Ae “The Secretary is limited in 


of estoppel where the 
application .of the cor- 


the publie’s interest 


PATENTS. OF PUBLIC. LANDS | 
GENERALLY 
Li. In determining what land is - 


. line, © 


' conveyed ‘under patents 
or grants of public land 


bordering a meandered 


- watercourse, the general 
- rule is that the -waterline 


itself, not the .meander 
constitutes . the 
boundary. .There is an 


the. exercise of this au- _ 
thority only by the rule 


rected interpretation of | 
- law threatens to work a 
serious injustice and: if 


‘would not be unduly ~ 
. damaged by the imposi- 
tion of. el aaa oe 


171 


exception where the. me- 


a ander line may constitute: 


the. boundary: between _ 
_ dands omitted. from. the 
survey. and the water- 


--eourse if fraud. or.gross . 


- error is shown © 


in the 


survey. This exception is — 


--only ‘applicable to limit _ 
"the boundary of the sur- 


: : » veyed lots on the side of | 


. the | watercout se wher e 
the: 


omitted. Jand | _is 


GENERALLY—Continued. " 


shown. It dees not’ apply 
to a lot on the opposite. 
sidé of the watercourse © 


* from the omitted land so 
-as*to pass title to the 


~ omitted land with title 


~ to the lot on the opposite 
. side. Thie waterline would 
~ remain the actual bound- 


ary of that lot.--------- 
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PHOSPHATE LEASES AND PERMITS 


PERMITS 
A 


prospecting . permit: for 


sued for. Jand subject to a 


claim. . If -a prospecting 


permit for phosphate pur- 
‘ports to. cover.land ‘sub- 


ject to a mining claim, it 


is invalid as to that land. 


. Strating a discovery of a. 
Valuable deposit of phos- ’ 


Consequently, in demon- 


phate-.in land ‘subject to 


- @ prospecting permit, the 
“permittee must exclude 


covered by a mining; 


PUBLIC 


any phosphate in land 


LANDS 


(See also Boundaries, Surveys of 
Public Lands.) : 
GENERALLY . 


Le Under the Supremacy Clause, | 
U.S. Const., art. VI, cl..2, - 


federal laws, including 
federal grazing regula- 
_ tions, override conflict- 


ing state laws with re- 


spect to public lands. ous 


ADMINISTRATION 


1. The. administrative treatment 
) of. land as reservation 
land under. the jurisdic- _ 
tion. of) the 


Indian ‘Affairs for many 


_ purposes is not disposi- | 


Bureau of - 


- phosphate cannot: be is- | 


442 


‘476 


_ tive.of the status of the — 
“land in the face of clear. oom 
| _ legislation. demonstrating 3 
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PUBLIC LANDS—Continued ‘PUBLIC LANDS—Continued 
ADMINISTRATION —Continued: — a . Page 7 ‘RIPARIAN RIGHTS—Continued oy “Page 
that it’ was absolutely | , with title to the lot on ate 
-. ceded, even without con- _ opposite side. The water- 
. flicting .. administrative line would remain the 
ay feadment of the lands as oe actual boundary ofthat - 
~s public domain or under ———CsSdd Bete eaceseri? 7246: 
the. jurisdiction. of the 
“Reclamation Service. The 
oi Department has - the: au- 
. thority to resolve, dis- 


RECLAMATION LANDS - 
GENERALLY 
1. Sec. 25 of the. Act-of shee 21, 


_ putes. and correct errors 
. in .the status of: lands 
within. its Jurisdiction... 


LEASES AND PERMITS . 

_1. Under 30 US. C. §262 (1970), 
a valuable — deposit’ ‘of - 
=godium must.’ “be leased 


.1904,° which authorized 
the application. of the 
’ Reclamation Act of 1902 
40°06 «the: 
- Reservation, did-not -re- - 
‘peal by. implication’ sec. 
17 of the Aet of ‘Aug.-15, 


Yuma. Indian 


- eonipetitively even ©1894, which. provided for 
E ‘though. Rian Geological | the cession, . reclamation 
Survey — determination and allotment * ‘of the 


. that: lands are ‘so known. . 


; : Reservation, and is in no 
way inconsistent with the | 

Ps : . 1894 Seon ars Le 
RES JUDICATA | Po eee 


may * have’ ‘been made. 
- ‘subsequent to appellant’s - 
filing of its application... -- B42 
“RIPARIAN RIGHTS ae | 
1. In determining. what land. is 


: conveyed. ‘under: patents. 
fe SOF, grants of ‘public land — 
-. bordering a. “meandered 
watercourse, the general 


rule is that the waterline ne a 
. itself, not. the anbander, e 
~. Hine, constitutes” the . = 


poundary. ‘There is an. 


| exception where the me- _. 


: ander. line may, consti- 
“tute ~ the: 


“watercourse. if fraud or 
oer oss error is shown in the 
‘survey: "This ‘exception’ is 


only applicable to limit — 
‘the boundary ‘of the sur- 


veyed lots on the side of 
the watercourse where 


boundary 
between -Jands. omitted: — 
~~ from the survey and the - 


--the omitted land is shown. - 


- watercourse from - the 


omitted land so as:to-pass - 
title: to: ane omitted 1 land. 


"254-916 —78—10 | 


 -It.does not-apply to alot... ./ 
. onthe opposite side of the ~ 


erroneously.’ 
' neous decision will not be 


. decision. has - 
| unchallenged for _ over . 
100 years, the state it-. . 

- self sold. the. land to. oe 
. color..of title “applicant's 


1. Where a state ewatnpland . 
z selection’ has ‘been’ re-_ 
_ jected on the ground. that _ 

- the land selécted has been. | 
disposed of, but in fact — 


that land was, available to 


_ the: state, the judgment | . 
_ is valid and binding until - 
pet aside. Since the Secre- 
_tary- has jurisdiction to ~ 
.. determine whether the land 
_ selected: is available, he 


has jurisdiction: to decide | 


The erro-.. 


set aside where the state _ | 


did not appeal and the 
remained 


predecessor, and ‘an -ad- 


verse Tight. has. inter. 
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RULES OF PRACTICE 
.. (See also Federal... 


‘Health and Safety Act of 1969, 
Hearings,. Indian Probate. ) 
_ APPEALS. ie ae 
| Generally - ae 
1, Where a. state pearcaland se- 


- and: 


lection has been rejected on 


the ground’ that the land a 


Coal ‘Mine sa 


INDEX-DIGEST — | 


RULES OF PRACTICE—Continued 
APPEALS—Continued. . 
Burden of Proof—Continued 


. ‘Page 


“Be Aa appeal is ‘dismissed’ as 


Page 


selected has been disposed ~~»: 


is valid 


| - OUS: decision . -will not be 


years, the state 
:, Sold .the.land.to. a color of. 
__ title. . applicants . pred- 
a “ecessor,, : and an  ad- 
"verse. Tight, has inter- 
| vened.----. Se sees ie 
Answers 


get aside where the state : 
did. not appeal and the 
“ “decision has remained 1 un- - 
-~challenged for over 100. 
itself: 6:07. 


“a Motion’ for “quantum hearing 


~-will-be allowed” when the. 
~Governinent’ admitted li- 
“ability on‘certain’ claims 


of; but in fact ‘that.land). > 
-«was. available to the state, ' 
. the.. Judgment... 
binding: until. set 
_ aside. Sinee the Secretary 
. has: jurisdiction .to -de- 
_. termine whether -the land 
«selected is: available;’ he 
_ has- jurisdiction to. deeide 
erroneously... The: errone- 
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appellant — 
such person, was;. 
i thorized to sign.a return 
| receipt for certified. taail, 
. the Board. noted. that: no 
question .of. authority. to 
.. sign for certified: mail had : 
. been raised . -in, the. con-. 
tractor’s letter: requesting 
_. an extension in the time |. 
for filing the appeal and = 
~ that no‘such question was” 


a untimely when it was not 
» filed: within 30° ‘days of 
“the daté on’ which- the 
contracting" offiéer’s: final © 
-decision- was: received ‘by 
. & ‘person’ who''was* not 
- employed by* the: appel- 
~ Jant but ‘who was au-_ 
' thorized ‘-t0'“teceive - his 
.-Mail during the 6- weeks 
the appellant .was: away: - 
on. vacation... ‘While. the | 
denied . that 


aul 


raised until’ the’ ‘Govern- 
-- ment’s ‘motion’ to dismiss 


the instant _ appeal was > - 
» 969° 


‘Discovery. 


"cin: the Answer’ and ‘the » 


first /hearing::was: limited 
= to oe 


Burden: of: Proof :: 


1, A- mining © 
- prove..a: discovery under 
_ the prudent. man. test, 
. Including that the mineral 
can be > extracted, 


2. Claimant has’ “the burden of | 
* proof’ of extra work and 
failed: +6 ‘éstablish - that 
-in <placing utility lines 
“the. actual".: work: per- 
. formed differed from con- 
ae Peer ed work _ 


-alaaiantee must 


moved. and marketed at 


1019 


evidence 


of. the. claims. involved 


_fe= | 


282 
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- and. their. nature. as well 
~ as the - nature: of. the | 
oe defenses. GR Shee cea 


Dismissal - Pe 
.o An appeal: taken by a “stib 
| contractor - 
namé' is Gani: whére 
the Board ‘finds. :theé ‘sub- 

_ contractor has: no stand- 

_ ing to invoke the provi- 


Sits: own es 


1, The: parties | are.. entitled: ts . 
: ~ discover... -all documents 
_ not privileged, which. are 

‘reasonably. likely to, Jead 7 

. to. admissible - 

_and do not cause a burden | 

fe disproportionate . ta .the | 

.. probable:benefit. from the 

_ requested - discovery. tak- 

. ing into account the size 


838 . 
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APPE ALS—Continu ed. 


: sions. 


paamniasel—¢ ontinued 


of the 


_ securing an, adjudication 
by the Board of the rights 

. and ‘obligations. of the 

es contesting | par BeBe 

2, An appeal is dismissed where 
__. the. prime ‘contractor has 


: __ stated that. nothing eg 
be done to. further 


geek appeal taken. by. a a: | 
a contractor in: 
| name and. the Board. finds 


its own 


_ that ‘the action: of. ‘the 
_ ““prime’.contractor. in. giv- 
-_ ing: the Government writ- 

"ten notice of a potential 


claim of changed condi- - 
tions by thé subcontrac-: ~ 
‘tor. and «any: statements: 
-omade:by ‘the prime con- — 
~tractor-endorsing the:po- - 


tential claim-at the time 
>:sguch: notice - was: given 


“are.not a- sufficient’. basis ; 


upon: which *to* ground 


Jurisdiction | over ae Ap- | 


ns The Government's motion to 
+: ‘disrniss ‘ai’ ‘appeal because 


of the failure of the ‘con- 


tractor to: give the'20-day 
—4written: notice required 
“by the ‘Changes’ clause: is 
- denied; where: the Board 


: finds.’ 


-that:-: there’ was 


“timely notice with respéct 


to’ some’ ‘of “the: costs on 


“s;which: thé: claim is: based 


ray 


-and that the hearing to 
“be held: may: ‘show’ .that. 


° goine dr all of the:remain- 


ing costs fall within other . 


_ the. strict. application of. - 
” the: 20- -day costrlimitation 


“Disputes 
Clause’ as a means. of. 


“Paige 


119 | 


recognized exceptions to. ~ 


" provision-..-~_- Rae: 
“4, A -contractor’ Ss. claim for ad- 


_ ditional. costs. attributed 7 
to the Government’s. de- pa 
a lay) in, requesting contem- ; 
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~~ ices under a. 
; calling for the furnishing 
de 5) i governors for hydraulic | 
_ turbines is. distnissed for 

_ ‘want of jurisdiction where 
the Board’ finds that the 
claim: asserted, is. not re- 
_ dressable under the 

- Changes clausé ‘of ‘Stand- 
ard © Form 32). (Supply 
‘Contr act)” or’ ‘under the 

~~ special Suspension of ‘De- 
liveries” “(or 
Clause ‘which | régerves’ to 
"the Government the right. 
to suspend’ services and 
" preserves thé contractor’ s.. 
“right to make claim there- 
“for but: fails to “provide 

* that “any * costs ” ‘attribu- 
table’ to sué¢h* suspension 
“shall ‘be “recoverable by 
~ way of an’ adjustment to 

~ the contract pie 
45. A ‘Government motion ‘to dis- - 
_ miss an appeal is’ denied 
where the ground for ‘the | 

~~ motion’ is: that ‘the “con- 
“tractor failed to raise its 
| “allegations | | 
““éontracting Officer ‘prior — 
_..to filing its appeal | but the 
board finds that the con- 
| ” tracting officer’ did have 
an’ ‘opportunity | $0. pass 
‘ upon the principal’ allega~ 


119 


«prior. -to: 
-detision: 2o2shiae 2 22L_ 

«6. An appeal. is:dismissed as ‘un- 
timely. when jit- was not — 

- filed within 30 days of the 

: date: ‘on which: the: con-. 

. tracting: officer's’ final:de- 
cision :was received by: a 
person who was:not em- 
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_Dismissal—C ontinuc ed | 


plated. installation ee 
“contract 


Services) 


“before ; _ the 


1105 


924 


tions of. the contractor’ | 


renderi ing : bis 


O67 


ployed by. the. appellant. | 


but, who. was authorized . 
_to receive his mail during | 
. the! 6 weeks the appellant 7 
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; was. “away on vacation. 
While the appellant. de- 


. nied that such person was - 

~ authorized to sign.a re-. 
turn receipt | for. certified ae 

mail, ‘the | Board noted : 

~ that no. question ‘of au- 

thority .to sign for certi- 


fied mail had been raised 


a the contractor’s letter 


“requesting an extension — 
in the time for filing the 
: appeal and that no. such 


question was raised until 


_ the Gover nment’s motion 


: _to dismiss the instant ap- 
: peal was Bled ee aus 
e/ A motion ‘to dismiss an ap- 


969 


peal is granted when the — 


"appellant had failed to file 
an appeal. within 380 days 


of the date on which the 


- contracting officer’s final | | 


decision. was rT eceived. Re- 


-specting the contractor’s - 


| at gument that the 30-day 
should be. 


time — limit — 


"waived, the Board noted — | 
that: the right to extend 


‘the time for filing - a no- 


tice. of appeal had been 
“ specifically. excepted. from 


_ the grant of authority to 
‘the Board | as set forth ji (): 
the regulations governing a 


board proceedings ee hs 
Effect of... | ; 
| dL Notice ‘of. en of all'i issues 


dna contracting officer’s 
-. decision puts all the issues: © 


contained therein: “‘at -is- 


@”. before the IBCA — 


until the parties:state the 


_ issues then ‘in dispute in. 


_ the . aaa and 


"Extensions of ‘Time cok act 
1 AD motion | to. dismiss ‘an 


“ appeal’. is. granted when 


1019. 


~ the appellant had failed . 


which the 


969 


to file an appeal within 
30 days of. the date on 
‘contracting . 
-_ officer’s final decision was 
received. ‘Respecting the © 
: contractor's ae 
‘that the 30-day ‘time’ 
limit: should be waived, 
the Board noted that the 2 
~ right to extend the time 


ar ‘gument 


for ‘filing | a “notice: ‘of os 


- appeal had been’ ‘specif- 

_ ieally excepted from the 
_. -grant-of authority to the 

Board as set forth i in the 

regulations . 

7 ‘board proceedings -2--s | 


governing. 


Failure to Appeal | 

Be Where. a state ‘swampland. ~ 
selection has been re-. . 
_ -sjected:on.the ground that 

_ the land selected has been . 
disposed: of, but in fact 
that land was available 

to the state, the judgment 
is valid and binding until 


set aside. ‘Since the Secre-_ 


tary has jurisdiction to — 
determine whether the 
. land selected is available, 
he has jurisdiction. to 
_ decide erroneously. The 
erroneous -decision ~will 
not be-set-aside wherethe 
- state did not. appeal-and — 
“the decision has remained | 
unchallenged for over 100. 
_-years,. the state itself sold 
the land toa color of title | 
_applicant’s: 


| ‘Heatingi ; | 
1. ‘The obligation for proving a 
valid color. of title claim, 
is upon ‘the | claimant. % ge 

. Where a claimant has = 


: ae may ‘establish her 
| soo of tue the Board of - 
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predecessor, - 
and an adverse: right: has " 
; peer its Sie aay 
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RULES OF PRACTICE—Continued 
_APPEALS—Continued ? Gap 
oe -Wotions—Continted: - “ : re | 

2. The  Government’s eoaie oe 


a factfinding hearing pur- 


-  ¢ost-limitation provision. 


for reconsideration, which 


| - suant to 43 CFR 4.415. 277 advanced “a. number. of 
2, Motion for quantum hearing ; arguments designed to 
will bé allowed-when. the to show that the Govern- ~ 

- Government admitted li- “ment’s interpretation of . 
ability on’ certain: claims the contract: was reason- 

“in the Answer and the able, provides*no reason. — 

first hearing was limited for overturning the | 
. to entitlement____=-__- 1019 Board’s principal decision 
3. ess hase that: hearing of a =: which applied ‘the rule of 
‘substantial ” complex ap- - contra - “proferentem. — ‘The 
peal be limited. to ‘“en- Board, having previously 

-titlement,’” will not be found: that:’ appellant’s — 
eee te He 3 waive? interpretation was reason-. __ 

of right to. hearing on able, now: affirms ~ its 
“quantum” absent a clear principal. decision | since : 
‘record that the request _ ‘the rule’.requires inter- = 

was so intended___-___ . 1019 | pretation against ‘the ~ 
‘4, Motion for~ reconsideration drafter -of ‘a document ~ we 
is granted where original to resolve an ambiguity 
_tuling that hearing will be . pba if each party’ $ in- 

— jimited to entitlement terpretation “1s reason- 

_ may. have contributed to able. --__-.-2-----~ =... ne 
Jack -of. evidence at the 3. Motion for a protective order- 
hearing and where issues to prevent the disclosure 

_. included complex, ques- ‘Of Dice award technical 

. tion of coneurrent. fault 7 discussions: with bidders — 

- and damages... in sorenee 1020 in a two-step 1FB un- | 
| ee Oe supported by ‘affidavits - 

‘Motions. , : that: the information: fur- — 
Ll. The Governiient’s motion. to + nished was (a) a trade 
dismiss an appeal because secret and: was’ (b)* fur- 

of the failure of the con- nished in:confidence, was — 

~ tractor to give the 20-day -denied, but the Govern- 

_ written notice required - mentisnevertheless given _ 
by the Changes clause 45 days to file affidavits = 

is denied, ‘where the © by the bidders on these’ 

_ Board finds that there -and_ other issues=-~—~ -- 838 

was timely notice with - Government motion” ne 

| respect. to some of the dismiss an” ‘appeal 
we costs on which the claim — ' denied where the found ae 
_ is based and that the for the motion ‘is* that 
hearing to be held may the contractor failed to 
show that some or all of | raise its allegations before. 
_. the: remaining’ costs fall the © contracting “officer a 
within. other ‘recognized | “prior ‘to. filing its” appeal : 
-  -exceptions to the strict. ~~ but the board’ finds: ‘that : 
application: of the 20-day | ~ the contracting ‘officer. 
296 “did-have*an epeaiiedes | 
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_ RULES OF. PRACTICE —Continued — 


IN DEX-DIGEST 


APPEALS—Continued 
Motions—Continued - 


_to pass upon the principal 


allegations. of the contrac-. 


Page : 


.. tor prior .to, rendering his 
_ -decision_ ten eee 


5, An 


appeal,.is , dismissed as 


untimely when it was not 
filed within 30 days of .— 


the..date on which the 


= contracting officer’s final 


decision was received by 


& person. who was. not 
employed - by the appel- 
lant. but: who was au- 


_ thorized to. receive his | 
mail during the 6 -weeks 


the appellant was away 


_ on vacation. While the 
--. appellant ..denied that. 
such: person was. author-- 


ized to sign a .return 


_ receipt for- certified mail, 


. the Board noted that no 7 
> question: of authority to . 


_ sign for certified mail had 


_.been.raised in the. con-. 


_ tractor’s letter requesting 


» an extension in the time 


. for filing. the appeal and 
that. no. such question 


was raised until the Gov- 


-ernment’s motion to dis- 
Miss the instant. appeal | 


. was. filed.-_-.-2-.---- 
6. Ks motion to. dismiss an ap- 
_ peal is granted when the 


appellant had failéd:to file 


an appeal within 30 days 


- of the date on-which the | 


contracting officer’s. final 


decision was 


Respecting the contrac- 
_ .tor’s. argument. that. the 


30-day. time limit should 
be..waived, the. 


. noted. that: the right to 


extend. the time for filing 


a notice of appeal -had 


been specifically excepted ~ 
from the grant. of. au- | 


thority to the Board as 
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received. - — 


Board _ 


~ dismiss — 


set. forth. in the. cevtias 
tions 
“proceedings— --=.2225-- 


We Motion for quantum hearing — 
will be allowed when the 

So ‘Government. 
liability on certain claims 


in the Answer and the 


_ first. hearing was limited 

— to entitlement....---.-- | 
 8.. Motion . for. reconsideration _ 

_ is granted where original — 


governing. board. 


admitted - 


“RULES OF PRACTICE —Continued a 
APPEALS—Continned oe 
_ Motions—Continued 


Page 
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1019. 


ruling that hearing. will — 


be. limited to entitlement. 
may have contributed to 
lack of evidence. at the 


hearing and where issues 


‘included. complex . ques- _ 
tion of concurrent fault 
~ and damages_..----.-. es 


Notice. of Appeal 


1A Gover nment. motion to 
an appeal is” 
denied where the ‘ground 


for the motion is that the 


— 1020 


contractor failed to raise 
‘its allegations before the 
contracting officer prior 


to filing its appeal but the 


‘board finds that the con- 
tr acting officer did have 
an opportunity to pass 
upon. the principal alle- 
‘gations: -of the contractor 
to rendering his. — 


prior. 


a decision... __:-.--- eae | 
2. eaNotiee of appeal of. all. issues | 
-in a contracting officer’s 

_. decision. puts all the i issues , 
contained. therein “at. is- 


sue’ before. the. IBCA 
until the parties state the 


issues: then. in dispute in 
. the omy rt and An- a 


advanced a number.. of 


967 — 
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1. The Govetaments motion eae he 
~ reconsideration, . “which | 
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arguments designed to 
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- show ‘that the. Govern-. 7 


3. Motion for. quantum hearing 


will be. allowed when the 
_ Government. — 
liability: on certain claims 


admitted | 


_ first. hearing was limited 


2. An appeal is dismissed where. 
_.the prime contractor has 
stated : that ‘nothing will 


in the. Answer and. the. : 


““ment’s interpretation of _ to entitlement_..-.----- 1019 
_ ‘the contract was reason-_ 4, Request that’ hearing a 
a ae provides no reason . substantial complex ap- 
for. overturning the peal ‘be limited to 

- Board’s principal decision | “entitlement, ”» will not 
which applied the rule of |» be construed to: be a 

contra proferentem, The. | waiver of right to hearing | 

: Board, having previously : “quantum” absent a 
found that appellant’s in- eae a8 that the , 2 
terprétation was reason- request was so intended__ 1019 

able, now affirms its - 5. The findings and determina- — 
principal decision since tions of the contracting 

the. rule requires inter- ~— officer which have been . 

| pretation against the appealed become some 

drafter of a document to ~ evidence to be considered. 
. resolve an ambiguity even and weighed by the 

if each party’s interpre; Board together with all ~ 

tation is reasonable-.--- 867 the other evidence in the | 
2. Upon teconsideration, the | record, when. the appeal | 
' Board finds that where 7 is decided by the Board__ 1020 
the : Government issues 6. Motion for reconsideration is 
ae apie Work Order” granted where original 
under ae force account” ruling that hearing willbe 
| _ provision. for minor extra, limited to -entitlement 
work not provided for in - may have contributed to 
other pay. items, at “lack of evidence at- the 
agreed on rates, the con- — hearing and where issues. _ 
tractor is entitled to be - included complex ques- . 
paid for inefficiency, re- - tion..of concurrent fault 
work costs and. delay and damages_-~.------- mee 
costs. when © moisture a | 

‘causes -borrow material _ Standing to Appeal : 

_ placed under the extra 1. An appeal. taken, by a sub- | 
work order,. to become | contractor in its own 
muddy. However, the ap-— name is dismissed where . 
| pellant’s failure to. give | the Board finds: the. sub- 
prempt. notice of - the contractor hhas no stand- 
Claim under _ the. force ing to invoke the pro- 

_ account. provision caused visions of the Disputes 
the Government to order — Clause as a means. of 

- added ‘pay item. work, securing an adjudication es 

- thus the claim must be _ by the Board of the rights — 

reduced by the amount of = ; and obligations of the 

| added pay item. payment- 898 . contesting parties_=._-- 


be ‘done. -to-:further .an - 


| 10 ‘ 
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a Statement. of Reasons—Con. . page - 


- contractor | 


Standing. to Appeal—Con. - oan 


appeal oe by: a sub- 
its... own 
name and re Board 


: finds that the action of ig ak 
the. prime contractor in 


giving | the Government 


x A Government motion. to dis- 


- miss an appeal is denied 
where the ground for the 


~~ motion’ is that the con- 


‘ tractor failed to: raise its: _ 


| : filing its.appeal but the 


allegations before the con-— 
_. tracting officer prior to 


board finds that the con-— 

_ tracting officer. did. have 
an opportunity . to pass 
. upon the principal allega- | 
tions ofthe contractor ._ 


prior | to rendering . his 


| decision was received. Re- | 
. specting the contractor’s” 
ar gument that the 30-day 
~ time "limit 


067 
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written notice. of a poten- decision_____- eer nee 

2 tial claim of changed ‘Timely Filing | 
conditions by. the sub- , " 
_ contractor and any state- 1. An appeal is dismissed as un- 
-.ments made by the prime . ‘timely, when it was not 

~. contractor endorsing. the | filed within 30 days of the — 
potential claim at the date on which the con- 
time such notice was i tracting officer's final de-_ 
“given ¢ are not a sufficient - # cision. was received by o 
basis upon which te “person who was not em- ae 

ground jurisdiction over : ployed by the appellant 
ae. the appeal_..___- outs 119 © but who was authorized “ 
: to receive his mail during: 
Statement of Reasons .. ; the 6 weeks the appellant 
1. The Government’s' motion for “was away on. vacation. — 
- reconsideration, which While the appellant: de- 
_ advanced a number of ~ nied that such person. was 
. carguments -.designed — to . authorized to sign a re- 

_ show that. the Govern- turn receipt for certified | 
ment’s interpretation of mail, the Board ‘noted 
the contract was reason- that no: ‘question: of au- 
able, provides no reason thority to sign’ for -certi- 
for. overturning the — fied mail had’ been raised 

_. Board’s principal decision - ~ in’ the contractor’s letter 
- which applied the rule of requesting an extension - 
‘contra’ proferentem.. The in the time for filing the 

Board, having previously | -appealand that no such 
found « that | appellant’s 5 ee question was raised until - 
interpretation was rea- the Government’s motion 
sonable, now affirms its - to dismiss the instant ap- 
principal. decision since peal was filed_--------_ 
the rule ‘requires: inter- 2. A motion to dismiss an appeal. - 
pretation against the is granted when the ap- 
drafter of a document to | pellant had failed to file | 
resolve an ainbiguity even — an appeal within 30 days 
if each party’s interpreta- of the date on which the © 
tion is reasonable_-..-__. © 867 contracting officer’s. final - 


should be - - 


waived, the Board noted ~ 


that: the. right: £0 extend - 
' the time for filing a notice . 
of appeal had been ‘spe- — 


the 
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Timely Filing Continued | | Page. 


’ cifically excepted _ from 


the grant of. authority | 


3. When 33. percent: of! the 


available: ‘forage in a 


grazing allotment is: on’ 

-- federal land and the re- 
-. mainder is on private 
land, it-is-appropriate to 


| find that 33 percent. of 
the forage: consumed - by 


lotment was federal for- 


ape, -in the absence of — 


exercise. of judicial power. 
and meet. constitutional — 
requirements 
standards of the Admin- 
istrative Procedure. Act. te 
~The constitutional ~ | 
“. quirement: of due process 
A is’ not violated merely 


917 


‘to the Board as set forth — _. evidence tio the contrary_ 

in. the regulations SOv- 4, The Government’ -has) the =~ 
-erning | _ board... proceed- a ak - burden: of proof that the | 

_ ings_2-------++--+-+--- , 969— contractor failed to de-— 

EVIDENCE | ae | _ liver the goods. The con- 

1 In a Government. are tractor has the burden of 
challenging the validity _ proof that its failure was © 
of mining claims:located excusable. Where the only 
_ for a clay-type material, : evidence .of excusability 7 
an adequate prima fatie on 7 wasa letter from the con--— 
case is established where _ |. Mactor:.saying’ that it’, 

»» thete. are expert witness was delayed by delays in — 

° . opinions that the deposit _ procurement, of compo-. 

. is only a common clay or nents and unexpectedly - 
shale and it cannot meet slower rates of system 
-yefractory standards. The © _ checkout and software _ 
‘contestees then. must £0 | _ debugging, the contractor. 

- forward: with’ evidénce to has not carried its burden . 

- yebut the. Governments | of proof, of | excusability 

_ ease with a preponder- - and the appeal i is denied _ | 
ance of the evidence____ 137 - Motion for reconsideration — 
2 - Atte holding a hearing pur- is granted. where original _ 
| suant to the Administra- _ ruling that hearing wil. 
tive Procedure: Act, an be limited to entitlement 
Administrative . Law _ may have contributed to 
Judge may properly find : Jack of evidence at the 
that a person has com- hearing and where issues 
mitted a grazing gts included complex ques- _ 
~ Gf that. finding» in tion of: concurrent fault . 
~ accordance with a sup- ec® and damages. ae 1020 - 
~ ported by reliable,: proba- HEARINGS _ a? er 

__ tive, and substantial evi- 1. There is no constitutional 
dence. Because a grazing right to a jury trial in 

_ trespass proceeding.is not | an administrative - pro- 

a criminal proceeding, it ceeding such as.a grazing | 
need, gee be. proved’ _. trespass hearing-.-.--.. 476 
beyond. reasonable 2, Administrative. hearings re- 
as doubt. ee a. particular. - quire din grazing tresp ass 
individual committed the | 
- | cases are not an unlawful. 
_ trespass__=_)- oe aoe AT5 : * 


and the 
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because. an Administra- 


_ tive Law. Judge is em- 


. ployed by the Depart- 


7 ment of the. Interior__._- 


Page 


476 


" SUPERVISORY AUTHORITY OF THE SECRETARY 
a A motion to. dismiss anappeal 


~ Respecting - 
- tractor’s argument - that 


‘is: granted when the ap- 
 pellant had failed to file an 


appeal within 30 days of 


~ the. date on which the 
contracting officer’s final. 
“received. - 
con- 


decision - was - 
the ©. 


the 80-day time limit 
---ghould -be. waived, the 


_. Board. noted. that 
_- right to extend ‘the time 
for filing a notice-.of ap-°- 
peal had, been -specifi- 
eally excepted from the — 
 grant.of authority to the: 
‘Board as set forth in the 


the 


- regulations — governing — ¢ 
| board pr ei ae ae : _.-. 969 
WITNESSES os 


“1, The’ Cicaecs failed £6: -: 


show that a rejected wall 
did not conform to the 


| plans and specifications __ 


SECRETARY OF TEE INTERIOR 
1. The Department. of the In- 


_ terior does not have the 


author ity to modify a sta- 


829 


tute ratifying an agree- 


ment with an: Indian 
~ tribe on the. grounds of 
fraud: or- 
“the 
| agreement. ~~~. -~----- 


coercion in 
execution “of the 


2. Pursuant to the’ Property 


“Clause of the U.S. Const. 


art. IV, §38, cl. 2, Con- 


gress has enacted the Tay- 


lor. Grazing Act, 43. U. 
—~S.C. § 315. et seg. (1970), 
and other statutory. au- 
_ thority which empower 
. the Secretary of the. In- 


a “terior to define what con- 


SECRETARY. OF ‘THE, INTERIOR—Con. 


<auee constitutes a grazing 
trespass _ and to deter- | 


Page 


mine whether. ‘or not an 


"individual has. committed >a | 
ATR 
3. Under the Supremacy Clause, 


a trespass ___ estat aoa eae 


U.S. Const., art,. VI, el. 


2, federal laws, ‘ineluding 
regula- — 


federal grazing 


tions, override conflicting ..- 


state laws with respect 
to public lands_-.-~~--.- . 


SODIUM LEASES AND. PERMITS 
GENERALLY. 


| 1. A silicate will ne soneiisied 
: to be .a sodium. silicate 


-and..subject to- disposal 


under the Mineral Leas- 


ing Act either where the 
‘sodium. within .the de- 


posit is commercially .val- 


™ uable or where the sodium — 
is essential to the exis- | 
tence of. the mineral... 


LEASES - 


als neces | 30 8. 
"ae (1970), a valuable deposit 


- Jeased competitively even: 
-. though the 


; S.C: 
of sodium ~must.. be 


- Geological 


Survey” © determination 


that lands are so ‘known 
“may have been made- 
‘subsequent to appellant’s 


filing of its application-__ 


2. Under 30-U.8.C. §§162: and 


262 (1970), valuable de- 


posits of: sodium ~ com- 
‘pounds are-not open to 


location and disposition 


under. the mining laws, 


-- but may be disposed of 


only under .the Mineral 


“$262. 


476 


309 


342 — 


Léasing Act, except-for 


certain claims under 43 
CFR... 3501.1-1(b), exis- - 
tent at passage of Min- 
-eral Leasing Act of 1920 
-- which have’ since -been 
. maintained in accordance. 


_ with statute and regula- 


INDEX-DIGEST 1113 
‘STATE LANDS—Continiied to wee: 
- gtrative act, ecaulte. re Me oe 

~ exclusion of. the riverbed _ 

from lands-passing to the ~ 


SODIUM LEASES AND PERMITS—Con. | 
PERMITS - ee - Page es 
als ‘Under 30 USS. C. 5 262 (1970), rae. 

--a:valuable deposit of so- 


: dium must be leased. com-. _ state pon statehood... MB 
petitively : even. though ag: ee i. 
the: Geological Survey STATE LAWS - 


determination . that lands 
are so known may -have 

: been. made subsequent to 

_ appellant’s. filing » of its ° 

> .application_.___2.-4--_- 342 

2. Under 30 U.S.C. §§ 162 and 

262 (1970); valuable de- 

- posits: of sodium com- 

~- pounds. are not open to | 

- location and disposition 

- “under - the mining laws, 


1, Under the ene Clause: P 
U.S. Const., art. VI, cl. 2, 
~ federal Tae inchiding - 
federal grazing regula- 
"tions, override conflicting _ 
~ ‘state’ laws with respect 
| "to Public: lands__—-—"-— 476 


STATUTORY CONSTRUCTION 
Ae ADMINISTRATIVE CONSTRUCTION 
me The administr ative treatment 


~~ but may be disposed of 
- only. under the Mineral 


. Leasing Act, except: for. 
certain claims: under 43. 


-. OFR 3501.1-1(b),:- exis- 
tent at passage of Mineral 


. Leasing Act of 1920 which | 
‘-have -since. been. main- 
~ tained in’‘accordance with. 


. of land as - reservation. 
“land under the jurisdic- a8 
- tion of the. Bureau of © 
~~” Indian Affairs for many 

| ‘purposes i is not dispositive 
_. of the ‘status-of the land | 
“in the face of clear legis- 
lation demonstrating that 
it was absolutely ‘ceded, — 


; ese and | regulation —— 342. even. without conflicting 
| | - - administrative treatment 
STATE GRANTS of the lands as public 
1. Although a grant to a oatate domain or under the — 
- pursuant to the Swamp jurisdiction of. the Rec- 
ae Land Act of 1849 or 1850 lamation. - Service. "The. 
is a grant in praesenti, in Department has the 
' that the state is immedi- authority to resolve dis- 
ately vested with an in- putes and correct errors 
choate equitable title, the a: in the status of ‘lands. 
_ legal title does not pass ~ "within its jurisdiction.-— 1 
until the Secretary has __ IMPLIED REPEALS | 
determined that the land © a Sec. 25 of the: Act of Apr. 21, 
‘isswampincharacter and ee 1904, ‘which | authorized 
otherwisé” available for | ’ the application of the | 
he eerie w= a= nee 421 | ~~ Reclamation Act. of 1902 
STATE LANDS a are : to the Yuma Indian Res- 
cs ervation, did not repeal 
LH Wak ind of Sn te, “by Implication so. 17 of 
iano now ce : _ the Act of Aug. 15, 1894, 
. omprising a 
~state was clearly to re- | _ which provided: forthe  - 
5 ene the bed of . river , | _-eession, reclamation. and 
~ for some particular pur- | allotment: of: the Reser- 
pose, then: that ~intent, _ vation, and is in no. way - 
_ embodied in an appropri- : econ with the: 1894 -_ 
~ ate legislative or.admini- | FNM ta cet ih ST Mi ag ae 


| rn sr 


posed of, but-in fact that 


- the assessed amount... 


“14 
_ SURVEYS OF PUBLIC LANDS . SWAMPLANDS—Continued “Page 
GENERALLY _ > a Page es: land was available t tothe | 
1. In determining whaid land Ise . state, the judgment is. 
- conveyed. ander: patents - yalid and binding until set. 
or- grants -ef public land - aside. Sincethe Secretary == 
bordering ® meandered has jurisdiction to deter- 
watercourse, the general - mine whether the land . 
_ rule is.that.the waterline. -selectedisaveailable,hehas 
itself; not the meander - jurisdiction to decide erro- 
; line, es constitutes the | neously. The erroneous de- a 
boundary, | There is an -cision-will not be set aside . ~ 
exception . where — . the where the state did not 
“meander. Jine may con- ~ appeal and the ‘decision 
stitute. the boundary be-. has remained unchallenged - 
- tween lands omitted from for over .100 years, the _ 
_ the-survey andthe water- | state itself sold the land. - 
course. if. fraud> or gross. to a color of title appli- 
error is’ ‘shown in the -eant’s » predecessor,» and 
” gurvey. This exception is. an adverse Tight has eG 
only avplicable to. limit : intervened _-.__ Sao. 421 - 
ogee EE ‘boundary of the sure _ §. A color of title: laiba stem- - — 
. veyed: lots. on the side of — | “ming from a tax sale by a 
the” watercourse where . state in 1900 ‘to a color of 
the omitted land is _ title applicant’s predeces-_ 
shown. It does not apply _ sor in interest .on which 
_ to a lot on the opposite _. taxes have since been 
_ side of the watercourse paid. is -an- adverse -el4im 
from the omitted land: so ‘sufficient to warrant the. 
as to pass title to the | Department in not set- 
omitted and with | title. . ting aside at 1853. déci- 
-. to the lot on the opposite gion erroneously rejecting — 
_ side. The waterline would a swampland selection or . 
| remain the actual bound- {r om not giving a new a 
; ary of that fe aes ee 276 - state selection priority 
; | over the: color of. title 
‘SWAMPLANDS- x . application - erence 
A Although | a... grant to a state = 
pursuant to the Swamp— “TRESPASS: 
‘Land Act of 1849 or 1850 GENERALLY | ; 
ds a grant. on. praesenti, in - 2 One who prazes ivectone: in: ho 
that. the state is immed- grazing . allotment with-~ 
| ‘iately ~ vested with. an. outa authorization prior 0 
inchoate equitable title, the issuance of a license 
the legal title does not pass commits a pas ae | 
until the. Secretary has. a eee woe e enone -e ATS 
ei determined that the land ~ a Where there is a final admin- ro 
 isswamp in character and istrative determination of _ 
otherwise available for the assessment - of dam-~ 
“disposition -.J2-/------- 421 ages for a grazing trespass 
2. Where a state swampland |. by @ licensee, no. license 
- selection has beeh rejected .; or permit. should: there- 
- on the ground that the - after. be issued or re- 
~ land selected has béén dis- ~-newed until payment’ of — 


AIS 


INDEX-Dianst’ 
"TRESPASS—Continued ) : ‘TRESPASS— igeAieea cate — ae 
“GENERALLY—Continued = a ae | “MEASURE OF DAMAGES Continued Page 


3. Pursuant to the. Proper ty - damages: are‘ tobe ‘com- 


Clause of. the U.S: Const. 


-art;. LV, 83; el. 2; Con=- — 


gress © has conpeied the 


Taylor Grazing Act, 43 — 


USE. .§ 315 et: seq. 


-+(1970), and’ other: statu- 


* tory authority which. em- 
power ~the Secretary -of 


: the - Interior to define — 
-what conduct constitutes 


“a. grazing: trespass and. to 
: determine whether ‘or not 


‘an. individual: has. :com-_ 


< mitted ai-trespass_ 22+ - 


4. There is -no- ‘constitutional | 
. 2. tight to.a jury trialin anes: 
proceeds °°" 
ing. such as-.a grazing. 


administrative - 


°. trespass. hearing. $02.12. 


5. Where: cattle: are ‘admitted to 
aD: allotment at the begin- — 
| Sonne of the: ‘usual: grazing a we 


““geason-but prior to the 


~ issuance’ of /a: license for 


* that. season, and payment 


dg: later made bya’ check 


| “which - recites’ that -it - is 
_oc“payment in-full for1975 


: grazing fee F name the Bur eau 
of “Land. Management 


may properly deposit the 


check, allotting part. of:.. * 


AT 


puted at. the rate of $2. — 
per AUM of federal: for-- - 


Ver 1S. greater seit 


2. When” 33° percent. ‘of- the 
-available | ferage: in» a 
~ prazing allotment “is on 
féderal land-and ‘the re-_ 
-- mainder :-is::‘on: private 
: land, it is appropriate to . 
find that -*83*' percent - of 
» the: forage ‘consumed: by . 
~cattle- throughout: the’al- 
Jotment was’ federal:-for- - 
- age,-in'-the- absénce’ of __ 
a evidence to our eae 


tae i 
: Li, 


age’ consumed. ‘or the 
~-commercial: rate, -which- 


475 


475 


476 “WATER: AND: WATER: RIGHTS = et 


GENERALLY 


1. Orie balloting # ite accuracy es 

“of an” appraisal ‘of “water 

* based * on” 

; value’ rust ‘show’ by’ ‘sub- 7 
“stantial evidénce ‘the tia- _ 

a: ture ‘of the. alleged” ‘error; 

“where ‘the’ “appraisal * has 

“been* “condieted in’ 'ac- 

“cordance “with” generally - 
~ aecepted appraisal - ‘prin- - 
“ciples, allegations of ‘error. 


a i air-market : 


unsupportéed® ‘by evidence eo 


the proceeds forthe graz- — will ~be _ given little oo 
_ » ing license:for. the rest of _ Piwelehts |e es 


- the: season,: and deposit. _ 


‘the remainder of..:the 


. proceeds. in .& suspense 
_. account. pending resolu- 
tion of the trespass. Such 
action indicates that.the 
. check - was: not -accepted 
in settlement of:the tres- 
» pass. damages, and. cash~- 
ing the check. does.-not 


2 constitute an: accord and:.: 
. satisfaction: of -the tres-. 


pass damages_.-.------- 


MEASURE: OF DAMAGES" Me ae a 
ds ‘Under: existing © regulations, se 


where ‘a grazing. trespass. 


te we ‘not ..clearly . willful, — 


* to serve ‘process ‘upon the 
: “Attor ney “General” ‘of the 
4 United * States * 


‘or his 
designated representative 


pursuant’ to’ 43° U:SzC,. 
» §:666(b)-- €£970) ;and'-2) 
» lacked: jurisdiction “over 
ou theisubject: ‘matter* for 
-: failure.of the:litigation'to 
s »confornr..ta- the require- | 
- eymnents:of a. general litiga- 


| , © RT 
2, An attempted adjudiéation of: 
— féderal’ water’ rights will 
hot be recognized ‘where 
“the state court, A) lacked 
~ jurisdiction” i “over | _the 
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WATER. AND WATER. RIGHTS—Con. 


GENERALLY.—Continued. a 
tion - ofall: aie: rights | 


pursuant to 43 UW.8.C. 
~ § 666(a). (1970) 2 


3. A deseueccr the water: from a 


— well.owned: by the federal 
. government, who agrees 
- that his use- of the’ water ~ 


will ‘not .-be used asa 


. basis for-obtaining a per- 
/ manent. water. right: and 
» who. 
ceeds to try to obtain a 
water right"in state court» 


nevertheless - 


-INDEX-DIGE ST’ 


pases 


pro-_ 


based-on-that.use, will be. 


estopped. from: asserting 
-. any. resulting: decree: ‘of 


the. state: court. for. By 


‘purpose - 2 2 e-bee- 


FEDERALLY RESERVED WATER RIGHTS 
1. Where a ‘waterhole and the... > 


88 


surrounding land ‘were =». -- 


withdrawn, : pursuant. to... 


~ both. an: - Executive Order 
and: an, Act: of. Congress 
and reserved exclusively 
for ‘use by the - public 
before. the: water-had been — 
: appr opriated by others, 
- ae right is superior to 
and precludes any acqui- — 
. sition’ of rights to: the 
“water. by. others... ° 


federally. _Teserved 


“STATE LAWS. 
1. An attempted adjudication of 


. federal..water. rights will . 
. not. be recognized where 
_ the state court. 1) Jacked 
| jurisdiction 
__ United States for failure to 
_ Serve | process. upon the 
Attorney General of the 

_ United States or his des- 
ignated 
"pursuant to. 43 U.S. ‘on 

_ § 666(b), (1970). and 2) 
Jacked. jurisdiction: over 
-.the -subject: matter : for 
failure of the .litigation . 
. to conform.to the require. - 
«ments of a general ‘litiga- 
- tion :of: all: water ; rights ; 


over the 


“rep resentative 


88 


pursuant. to 43. 0: 2 C, 


 § 666(a). (1970) 22 | 
2. Where a -waterhole. bad) the 
-gurrounding land - were 
withdrawn pursuant. to 
. both:an Executive Order: 
- and an. Act. of Congress 
and reserved exclusively. 
for use by. the’ public 
. before the water had been 
.. appropriated. by others, 
:- the federally reserved: wa- 
ter rght’ is superior . to 
and prechides ‘any: acqui- 
sition -of. rights +o. the. 
| water by others. =. - 
| WITHDRAWALS AND: RESERVATIONS 
- GENERALLY... 
1. The: Aaroowiens. of. ‘Dec. 4, = 
1893, between the Yuma 
/ aoe --Quechan). Indians - 
. and the. United States, | 
- Tatified in see.-17 of the. 
~~ Act of Aug. 15, 1894,. Was 
- an absolute, present .ces- 
- sion, of any. and all 
interests “of. the-. Indians 
-to the nonirrigable lands © 
“in the ‘Fort. Yuma Indian — 
- Reservation « ereated: by 
_ Executive ‘Order .of Jan. 
"eae 1884.0 22h st 
2. Assuming that: the: Acti.of — 
-sAug. 15,. 1894, was a con- 


_ ditional. rather’ than. an 


< absolute cession” by the 
Yuma (now . Quechan) | 


Indians of their:rights to 


the nonirrigable Jands-in 


the Fort Yuma: Indian 
Reservation, all material 


conditions on the part of 
“the United: States: were 
- “met, and. the: cession Pe 
‘oveured_ 22) 


3. Lands withdvaln- for the pro- 


-teétion‘of Alaska Natives’ 
- selection rights. ‘are ‘not | 


WATER: AND WATER. RIGHTS—Con. 
STATE LAWS—Continued _ Rae 


ica 


87 


88 


available for ‘oil. ‘and ‘gas. ee: 


oe leasing under. the Mineral nee 
. Leasing. “Act. 48: U8. CQ 


a 1621) (Supp. III. 1973. » 176 * 


JINDEX-DIGE ST oe, | 

WORDS $ AND PHRASES—Continued Page 
-céptional qualities which | 
meets refractory .and- 
other quality standards 

highgrade. : ceramic 


WITHDRAWALS AND . 
--RESERVATIONS—Continued 
‘SPRINGS AND WATERHOLES ‘Page 
| 1. Where a waterhole and the : 


surrounding: Jand © were _ for 


withdrawn pursuant to 
both an Executive Order 
and an: Act of Congress 
and reserved exclusively 
for use by the publie be- 
fore the water had. been 
appropriated by others, 
the federally reserved 
' water right is superior to 
and precludes any ac- 


quisition of rights to the © 


include clay having . ex- 


products or: other: prod- — 
ucts requiring a high re- — 


useful for. certain ‘indus- 
trial uses, such: as in. the 


industries;.: outside. the 
manufacture. of general 
clay products. It does in- 
clude, however, clay us- 


-.able or. used. only for. 


offer or lease ae ca 


fractoriness;..or which is - 


-oil and oil well drilling 


water by others .___--- 88 .. structural and. other. 
a heavy. clay products, for 
WORDS AND PHRASES pressed or: face brick, as. 
Ll. “Production.” . “Production” well as. ordinary: brick, 
-.as used in all. Federal oil. .. and for pottery and ordi- — 
and gas leases includes all nary. earthenware and - 
oil and- gas withdrawn . stoneware. ‘The -fact -in- | 
from a reservoir. ___=_-- 54 | dustrial and technological 
. “Production.” Oil or gas that = ~ .ghanges may: make: a. cer- 
is wasted is in. a _ tain clay: deposit. valuable | 
-eategory ..by _ itself, .. fora. given:major manu- 
. distinetly separable from | facturer of brick,.tile and 
“production,” when it is other ‘clay .products,: be- 
_ oil or gas that is lost on. _ eause it meets its peculiar ~ 
the surface or in the sub- - - specifications:. for blends 
-. gurface. through the negli- . with. other. raw materials, 
‘genee of. the lessee, @e., does not warrant:a. change ~ 
- without the specific sanc- _ from Departmental. prec- 
' tion of the supervisor... 64 edents and.a strong. Con- 
. “Cancellation” and “Germinad-  gressional policy estab-- 
ton.’ The “cancellation” - lishing: that -elay..usable 
and the “termination” of ~ only for such purposes is 
oi and: gas: leases are ~ a common clay.not lo- 
separate,.. distinct. con- eatable under she mining 
cepts. Cancellation .re- . laws. ol LL cis orate aren ae 137. 
quires ‘a. specific act by 5. “Agent.” The word: “agent, a 
the Department author- as used. in ‘(438 CFR 
ized by. various statutes..  $102.6-1, requiring ‘state-. 
_ Termination under 30 ments ‘of authority and. 
‘U.S.C. § 188(b) (1970) is disclésies of interests in 
Suton ate ocenne by" oil and’ gas ‘leasés: by 
operation of law when. _ "agents, ‘ndludés All’ per- 
the lessee fails to pay his ae ae ere 
rental timely______-=--- :) oe oe companies nev: | 
C aaainon Clay. ae “eommon IDs discretionary ‘author- 
" glay” not locatable under ity to act on the offeror Ss 
the mining laws does not “behalf concerning” the | 
193 


